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IBtatvtea  are  dtitlngntilfced  by  tbenae.of  a  tmaller  tFP««l 


MECHANICS'  UBN. 

fThlR  tltto  «mbnoaB  only  the  aUtatorv  lien  given  in  fkyor 
«f  venoos  ftaniiflbfng  labor  or  miteriaM  in  toe  erection  of 
bnSUtnga*  l^or  the  eommon-law  liene  of  mechanioB  and 
othan,  aea  Iav  and  titles  there  referred  to.] 

L  Thb  libn. 
II.  Thk  fobbolosubb. 

I.  Ths  Lisn. 

1.  The  Btatntes.  There  have  been  a  number 
of  statutes  on  the  subject  of  mechanics'  liens, 
applicable  in  difbrent  counties  of  the  State.  The j 
correspond  in  general  features,  though  they  differ 
in  details.  For  these  statutes,  see*  the  session 
laws;  or  8  Ra.  Stat,,  5  ed.,  804-828. 

2.  Aot  of  1830,  provides  for  creating  and 
>foreclo8ing  a  lien,  in  favor  of  persons  performing 

work  towards  the  construction  of  any  building  in 
the  city  of  New  York.  Law  qf  1880,  412,  ch. 
830 ;  repealed.  Law  qf  1861,  956,  ch.  618,  S  13. 

3.  The  above  act  extended  to  apply  to  nuOtriah 
fmmthed,  and  also  to  apply  to  verbal  contracts  as 
well  as  written  ones.    Law  of  1882, 181,  ch.  120. 

4.  Aot  of  1844,  provides  for  a  lien  in  favor 
of  oontiBctors  or  subHSontractors  performing  labor 
or  furnishing  materials  towards  constructing  any 
building  or  appurtenances  in  the  city  of  New 
York.  Law  <f  1844,  889,  ch.  220 ;  repealed, 
Law  ^  1861,  956,  ch.  618,  %  18. 

5.  Copatmctkm  of  the  Mechanics'  Lien 


*  See,  especially,  the  Westoheater  Aot,  Law  of 
1864, 1066,  oh.  402;  and  Law  ^^1858,  8S4,  oh.  204, 
extending  the  Waetoheater  Aot  to  all  the  oonutiea  of 
the  State,  exoept  New  York  and  Erie. 

The  act  ao  f^quently  referred  to  in  the  above  title 
M  '*  the  aot  of  1651,'*  is  the  act  relative  to  the  city  of 
New  York,  Law  qf  1851,  958,  oh.  518.  Wherever 
the  aot  of  1851,  relative  to  Weatoheater,  Ulster,  and 
Putnam  oonntiea  {Law  qf  1851,  819,  oh.  169),  is 
etted*  the  partioular  reference  ia  given. 


Law  of  1844.    Freeman  «.  Arment,  5  N.  T. 
Leg,  01%.,  881. 

6.  The  powers  conferred  by  the  Mechanics^ 
Lien  Law  of  1851,  relative  to  New  York  dty 
(ZoiM  of  1851,  968,  ch.  618),  are  of  such  a 
nature  as  to  call  for  a  strict  construction  of 
the  act.  K  F.  Oom,  PI,  Sp.  71, 1867,  Roberto 
«.  Fowler,  8  E.  D.  Smith,  682;  8.  0.,  4  Alh 
hotW  Pr.,  268. 

7.  Who  may  acquire  a  lien.  The  right  to 
acquire  a  lien,  given  by  the  Lien  Lav  for  the 
city  of  New  York  (Lam  0/I86I,  968,  oh.  618), 
is  limited  to  the  following  classes  of  persons 
or  contractors:  1.  Any  contractor  who  has 
contracted  directly  with  the  owner  for  the 
furnishing  of  labor  or  materials  used  in  the 
erecting  or  altering  of  a  building,  and  who  has 
furnished  the  same  in  conformity  with  the 
terms  of  his  contract  2.  Any  person  who, 
under  an  agreement  made  by  him  with  such 
original  contractor,  has  performed  labor  or 
furnished  materiais  used  in  such  erection  or 
alteration,  provided  such  labor  or  materials 
were  in  conformity  with  the  terms  of  such 
original  contract  with  the  owner,  y.  F.  Com, 
PI,  Sp.  T.,  1868,  Heroy  «.  Hendricks,  4  B,  D. 
Smith,  768. 

8.  One  employed  by  a  sub-contractor  to 
furnish  materials,  is  not  entitled  to  the  benefit 
of  the  aot.  [17  Wend.,  660;  22  Id.,  896;  1 
£.  D.  Smith,  716;  2  Id.,  666;  NotVs  Lien  L., 
86.]    Ih. 

9.  The  aote  of  1880  and  1882  [Lam  of  1880, 
412,  ch.  880;  1882,  181,  oh.  120)  apply  to 
persons  employed  by,  or  who  furnish  mate- 
rials to  the  person  contracted  with  the  owner, 
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but  not  to  those  dealing  with  or  laboring  for 
a  n^-oontraotor.  Ot,  of  Errors^  1889,  Donald- 
son «.  Wood,  22  Wend,^  895. 

10.  Aflsic^nee.  The  act  of  1861  confers  no 
anthority  npon  an  cuHgnee  of  one  who  has 
furnished  labor  or  materials,  to  create  a  lien. 
The  right  to  file  the  original  notice  is  confined 
to  the  original  party.  It  is  only  after  a  lien 
has  been  effected  by  him,  that  he  can  transfer 
it.  N.  F.  Com.  PL,  Sp.  T.,  1867,  Roberts  «. 
Fowler,  8  R  D,  &mU^  682;  B.  0.,  4  AJiboW 
Pr.,  268. 

11.  The  right  Is  cmiiTilatlTe.  Filing  a  no- 
tice to  create  a  lien  is  no  bar  to  an  ordinary 
personal  action  against  the  owner  to  recover 
the  demand.  M  F.  Com.  PI,  1864,  PoUoek 
e.  Ehle,  2  R  D.  Smith,  541. 

12.  The  plaintiff  having  filed  a  lien  against 
the  defendant  as  owner,  and  charging  also  the 
contractor,  as  employer,  for  the  amount  of  his 
claim,  is  not  thereby  estopped  from  proceed- 
ing by  action  against  the  defendant  upon  a 
separate  contract  made  with  him.  [2  E.  D. 
Smith,  641 ;  Id.,  640.]  IT.  F.  0cm.  PI,  1868, 
Oremin  «.  Byrnes,  4  R,  R  Smith,  766. 

13.  The  pendency  of  a  proceeding  instituted 
by  a  sub-contractor  against  the  ottmer,  to  en- 
force a  lien,  is  no  defence  to  an  action  by  the 
tame  claimant  against  the  eantraetor,  to  re- 
cover what  is  due  him.  It  is  only  Matirfaction 
in  the  one  proceeding  that  bars  the  other. 
The  proceeding  under  the  Lien  Law  is  a  mere 
foreclosure  of  a  security.  N,  F. .  Oom.  Pl^ 
1868,  Gridley  «.  Rowland,  1  R  D.  SmU\ 
670;  8.  P.,  1864,  Maxey  «.  Larkin,  2  Id,, 
640.    . 

14.  The  right  of  the  contractor  to  acquire  a 
hen  is  not  lost  by  taking  the  owner's  note  for 
the  amount;  even  though  a  receipt  acknowl- 
edging payment  is  given.  The  only  effect  of 
this  is  to  suspend  the  right  to  enforce  the  lien, 
during  the  term  of  credit  2T.  F.  Com.  PI, 
Sp.  T,,  1866,  Althause  o.  Warren,  2  R,  D. 
Smith,  667;  S.  P.,  1856,  Lutz  «.  Ey,  8  Id^ 
621 ;  S.  0.,  8  Allots  Pt.,  476. 

15.  Taking  the  note  of  the  contractor  for 
the  amount  of  the  work  or  materials,  does  not 
deprive  the  sub-contractor  of  his  right  to  ac- 
quire a  lien.  Such  lien  may  be  acquired  by 
filing  a  notice  with  the  county  derk  before 
the  note  is  due,  and  enforced  after  it  has  ma- 
tured ;  unless  the  term  of  credit  is  so  long  that 
the  lien  has  meantfane  expired  by  the  Statute 
of  LimitatioDfl,  or  unless  steps  taken  by  the 


owner  have  defeated  it.     If,  F.  Com,  Pl,^ 
1864,  mier  v.  Moore,  1  R.  D,  Smith,  789.* 

16.  Where  it  appeared  that  the  claimant 
had  received  the  note  of  the  contractors  for 
the  amount  of  his  claim,  and  had  passed  the 
note  away,  receiving  from  the  indorsee  the 
amount  thereof  and  such  indorsee  had  recov- 
ered a  judgment  thereon  against  the  contract- 
or, which  judgment  remained  in  full  force  and 
unsatisfied,— ^«2(2, 1.  That  the  claimant  could 
not  recover  without  showing  that  he  had, 
by  payment  to  the  indorsee  or  otherwise,  be- 
come reinvested  with  the  title  to  tijie  debt.  2. 
That  the  mere  production  of  the  note  on  the 
trial  was  not  sufBlcient.  The  plaintiff  must 
famish  an  assurance  to  the  contractor  that 
payment  to  the  claimant  in  satis&ction  of  the 
lien,  would  be  a  protection  to  him  against  the 
apparent  title  of  the  judgment-creditor  to  col- 
lect the  same  debt  by  means  of  the  judgment. 
N.  F.  Com,  PI,  1866,  Teaz  o.  Ohrystie,  2  R. 
D.  Smith,  621 ;  S.  0.,  2  AbhotU'  Pr,,  109. 

17.  Who  is  "owner."  One  who  has  sold 
lots,  and  agreed  to  make  a  building-loan,  is 
not  to  be  deemed  "  owner,"  within  the  mean- 
ing of  the  lien  laws,  although  the  title  is  not^ 
by  the  agreement  of  sale,  to  be  transferred  to 
the  vendee  until  the  completion  of  the  pro- 
posed building.  Ct,  of  Appeals,  1864,  Loonie 
«.  Hogan,  9  jV.  F.  (5  Seld,),  486 ;  S.  0.,  2  R  D. 
Smith,  681 ;  12  JV.  F.  Leg,  Che.,  226 ;.  over- 
ruling  McDermott  o.  Palmer,  11  Barb.,  9. 
S.  P.,  N,  F.  Coin.  PI.,  1864,  Gay  «.  Brown,  1 
R.  D.  Smith,  725 ;  Miller  «.  Olark,  2  Id.,  548. 
N.  F.  Superior  Ct.,  1858,  Belmont «.  Smith,  1 
Du^ffr,  676;  8.  0.,  11  K  T.  Leg.  Die.,  216. 
Compare  Oox  «.  Broderick,  4  R.  D.  Smith, 
721. 

la  Not  even  though  the  agreement  to  con- 
vey was  by  parol  only,  and  therefore  void  by 
the  Statute  of  Frauds.  K  F.  Com.  PI,  1866, 
Walker  o.  Pune,  2  R.  D.  Smithy  662. 

19.  Vendee.  A  sale  of  the  premises,  in 
good  faith,  before  the  notice  of  lien  is  filed,  pre- 
vents the  acquisition  of  any  lien.  The  statute 
only  authorizes  a  lien  to  the  extent  of  the  in- 
terest of  the  owner  existing  at  the  time  when 
the  notice  is  filed.  N.  7.  Com.  PI,  1866,  Oox 
9,  Broderick,  4  R.  R  Smith,  721. 

20.  A  lien  for  work  done,  or  materials  fiir- 
nished  before  a  conveyance  of  premises,  oan- 


*  The  dedaion  at  spedsl  term  is  also  reported,  If 
A.  r.  £tq.  Obt.,  68. 
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not  be  aoqmnd  by  S&ng  a  noiioe  of  lien  after 
the  coQTeyaaoe,  akhoogh  the  pnrohaaer  took 
with  notioe  of  the  amomt  of  the  claim,  and 
the  ooovef  anoe  was  made  sal^t  to  its  pay- 
ment. M  F.  Com.  Fl,  1867,  Sinclair  «.  Eitob, 

ZL  Filing  a  notice  of  lien  against  A.  as 
owner,  after  A,  has  conveyed  to  B.,  and  tiie 
oonyeyance  has  been  recorded,  is  ineflSM^tnal. 
Sufireim  Ot^  1859,  Noyes  e.  Borton,  29  Barb,, 
691 ;  a  0^  17  ifiHo.  iV.,  449. 

aa.  Aiiignfflu  Where  the  owner  of  a  build- 
ing in  the  city  of  N^w  York  conyeys  it,  with 
the  h>t^  to  tmstoes  for  the  benefit  of  creditors, 
miiterial-meD,  laborers,  and  contractors,  do 
not,  by  afterwards  filing  notices  imdef  the 
Metihamcs'  Lien  Iaw,  acquire  any  lien  onder 
the  atatate  upon  the  premises,  althon^^  the 
netieee  are  filed  before  the  recording  of  the 
deed.  Nor  do  they  acquire  a  lien  as  against 
the  grantees.  If  in  such  case  the  material- 
iBen,  Ac.,  do  acquire  an  equitable  lien,  it  is 
net  one  which  can  be  ei^oed  by  proceedings 
in  the  Marine  Oourt  under  the  Mechanics* 
lAiba  Law.  K  Y.  Cam.  PL,  1866,  Qdmby  e. 
Sleu^  a  B,  D.  amith,  694 ;  8.  0.,  2  AhhotUi' 
iV.,  93. 

23.  Where  the  owner  of  a  building^  in  the 
city  of  New  York  conveys  it,  with  tlie  lot,  to 
trustees  for  the  benefit  of  creditors,  material- 
men, laborers,  and  contractors  do  not,  by 
afterwards  filing  notices  under  the  Mechanics' 
Lien  Law,  acquire  a  lien  upon  the  premises, 
such  that  it  can  be  enEforced  by  proceedings 
under  that  statute,  although  the  proceedings 
are  conducted  in  a  court  having  general  equity 
juriediotion.  K  Y.  Cam.  Fly  Sp,  T.,  1866, 
Jaeksen  v.  Sloan,  2  E.  D.  Smth,  616 ;  S.  0.,  2 
JJtibttMFr^  104. 

an.  Sbonat.  The  lien  given  by  the  act  of 
1862  (Zmas  </1862,  611,  ch.  884),-Hipplying 
to  certain  countiea, — attaches  wherever  labor 
IS  perforawd  or  mat^als  furnished  for  a  build- 
ing, under  a  contract  with  the  owner  thereof, 
however  temporary  bis  interest  in  the  land  on 
which  it  stands.  It  atteches  to  the  land  and 
to  the  building,  to  the  extent  of  the  interest  of 
the  owner  of  the  building  in  them  respective- 
ly. Such  lien  exists,  therefore,  upon  a  build^ 
ing  erected  by  a  tenant  from  year  to  year,  or 
at  will,  where,  as  between  landlord  and  ten- 
ant, the  latter  has  the  right  to  remove  it. 
CU  o/AppeaUy  1869,  Ombony  e.  Jones,  19 
N.  Y.  (6  Smith),  284. 


25.  The  leasee  of  an  inn  erected  a  ball-room, 
resting  upon  stone  poete  slightly  imbedded  in 
the  soil,  and  removable  without  injury  to  the 
inheritance.  EM,  that  the  ball-room  was, 
within  the  principle  of  erections  made  for 
purposes  of  trade,  removable  by  the  tenant, 
and  that  the  right  passed  to  a  material-man, 
who  purchased  the  building  under  execution, 
on  a  Judgment  esteblishing  his  lien.    lb, 

26.  Prior  inoiimbranoea.  In  the  foredo- 
Bure  of  a  lien  under  section  1  of  the  act  of 
1861, — ^which  confined  the  lien  to  the  rig^t, 
dec,  of  the  owner,  existing  at  the  time  of  filing 
the  notice, — any  prior  liens  existing  at  such 
time  must  be  taken  into  account,  and  the 
amount  secured  by  them  deducted  from  the 
contract  price,  in  determining  the  amount 
which  the  owner  can  be  compelled  to  pay. 
K  Y.  Com,  Fl,  1862,  Oronk  e.  Whlttaker,  1 
K  D,  Smith,  647 ;  S.  P.,  Lehrettor  e.  Eofl&nan, 
7(2.,  664;  Sp.  T.,  Chamberlain  o.  O*0onnor, 
Id.,  666 ;  1868,  Kaylor  e.  O'Connor,  /d,  672. 

27.  An  injunction  will  not  be  granted  to 
restrain  proceedings  to  foreclose  a  lien,  on  the 
ground  that  there  are  prior  liens  exceeding 
the  amount  due  from  the  owner.  The  exist- 
ence of  such  liens  is  a  good  defence  to  the 
proceediag.  If  they  are  set  up  as  such  de- 
fence, the  claimant  may  impeach  them.  N.  Y. 
Com.  Fl,  Sp.  T.,  1862,  Lehretter  e.  Koffinan, 
1  E.  D.  Smith,  664;  S.  C,  1  Code  R,  K  ^., 
284. 

28.  I>eoeaaed  owner.  That  a  lien  cannot, 
in  gfflieral,  be  created  by  a  sub-contractor,  by 
filing  a  notice  after  the  death  of  the  owner, 
with  whom  the  contract  was  made.  N",  F. 
C<m.  FL,  1866,  Crystal  e.  Flannelly,  2  E.  D. 
Smith,  688. 

29.  Mwried  woman.  Whether  a  married 
woman  can  so  contract  for  the  erection  of  a 
building  on  her  separate  estate,  as  to  subject  it 
to  the  creation  of  a  lien, — Qit&ryf  Haupt- 
man  e.  Oatlin,  1  E.  D,  Smith,  729.  Compare 
Berry  v.  Weiase,  2  Id,,  662,  note. 

30.  Where  a  contract  is  made  with  a  hus- 
band acting  as  agent  of  his  wife,  for  erection 
of  a  bnilding  upon  land  which  she  owns  as 
her  separate  estate,  a  lien  may  be  acquired. 
If.  Y  Com.  Fl,  1867,  Hauptraan  v.  Catiin,  8 
E,  D.  Smith,  666 ;  8.  C,  4  AhhoUt^  Fr.,  472; 
affirmed,  20  i^.  Y.  (6  Smith),  247. 

31.  Although  the  notice  stated  that  the 
building  was  owned  by  a  wife,  and  described 
the  contract  as  being  inade  with  the  husband. 
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yet  it  being  admitted  on  the  pleadings  that 
the  contract  was  entered  into  by  the  husband 
in  the  capacity  of  agent  of  his  wife, — SM^ 
that  the  proceeding  might  be  sustained.    Ih. 

32.  Several  bnildlngB.  Where  materials 
are  furnished  for  several  buildings,  belonging 
to  one  owner,  situated  upon  adjacent  lots, 
under  one  contract  for  the  construction  of  all, 
a  single  lien,  charging  the  whole  debt  upon 
all  the  premises,  is  proper.  N.  Y,  Com.  P^., 
Sp.  r.,  1868,  Paine  «.  Bonney,  4  B.  D.  Bnith, 
784;  8.  0.,  6  AhhotU'  Pr,,  99. 

33.  Contract  with  the  owner.  Under  the 
act  of  1851,  relative  to  Westchester,  &c., 
counties  {Laws  of  1851,  819,  ch.  514),  there 
can  be  no  lien  unless  the  work  or  materials 
were  fnmished  under  a  contract  with  the 
owner.  Supreme  Ct^  Sp.  71, 1852,  Dressel  v, 
French,  7  How,  Fr,,  850. 

34.  Where  it  appeared  that  by  the  original 
contract  nothing  was  yet  due  to  the  contrac- 
tor, but  it  was  contended  that  an  earlier  time 
for  payment  had  been  substituted  by  a  subse- 
quent parol  agreement ; — Reldj  under  the  act 
of  1851,  relative  to  New  York  (Lam  of  1861, 
958,  ch.  618),  there  appearing  not  to  have 
been  any  consideration  for  the  alleged  parol 
modification,  it  could  have  no  effect  on  the 
sealed  agreement;  and  the  sub-contractor 
could  not  recover,  y.  F.  Com.  Pl.^  1858, 
Tinker  o.  Geraghty,  1  E.  D.  Smith,  687. 

35.  The  recovery  by  a  sub-contractor  must 
be  limited  to  the  amount  due  to  the  contrac- 
tor by  the  very  terms  of  the  buUding-contract 
itself.  K  T.  Com.  PI,  1856,  Nolan  «.  Qfa^- 
ner,  4^.2).  iSbitA,  727. 

36.  Where  the  owner  promised  during  the 
execution  of  the  work  to  pay  the  contractor  a 
specified  sum  as  damages,  for  an  unforeseen 
loss, — Held,  that  this  indebtedness  could  not 
be  reached  by  the  sub-contractor.    lb. 

37.  —  miut  be  eapress.  The  mere  im- 
plied agreement  on  the  part  of  the  owner, 
which  may  be  inferred  from  his  suffering  im- 
provements to  be  made  upon  his  premises, 
that  he  will  pay  what  the  same  may  be  rea- 
sonably worth,  is  not  such  a  contract  as  can 
form  tiie  basis  of  a  lien  in  behalf  of  a  sub-con- 
tractor, mr.  7.  Com.  PI,  1856,  Walker  e. 
Paine,  2  R  D.  Smith,  662. 

38.  —  must  have  been  perforaied.  To 
entitle  the  sub-contractor  to  recover  against 
the  owner,  he  must  show  work  done,  &C.,  by 
him  xmder  the  contract,  for  the  contractor. 


and  that  the  contractor  has  so  far  performed 
the  contract,  as  to  become  entitled  to  payment 
under  it  If  the  owner  denies  that  the  con- 
tract has  been  performed,  the  burden  of  show- 
ing performance  is  upon  the  claimant.  If.  F. 
Com.  PI,  1858,  Hauptman  e.  Halsey,  1  H.  D. 
Smith,  666;  S.  P.,  Sullivan  «.  Brewster,  7(2., 
681 ;  1854^  Dixon  e.  La  Farge,  U.,  722 ;  1856, 
Walker  «.  Paine,  2  7^,  662. 

39.  A  sub-contractor  cannot  enforce  a  lien 
where  he  has  not  fulfilled  his  contract  with 
the  contractor,  even  though  prevented  by  the 
latter  from  performing.  For  that  he  has  a 
right  of  action  against  the  contractor,  but  no 
lien  under  the  statute,  N.  T.  Com.  PI.,  1856, 
Dennistoun  e.  McAllister,  4^.  2>.  Smi^  729. 

40.  The  sub-contractor  cannot  have  a  lien 
(under  Lam  of  1880,  412,  ch.  880)  upon 
money  due  from  the  owner  to  the  contractor, 
by  way  of  unliquidated  damages  for  prevent- 
ing the  contractor  from  completing  the  con- 
tract. The  lien  is  confined  to  what  is  due  for 
performame.  Ct.  of  Erron,  1844,  Hoyt  e. 
Miner,  7  HiU,  525;  affirming  S.  0.,  4  Id.,  198. 

41.  Deviation.  Although  the  work  of  the 
sub-contractor  was  done  puraiuant  to  the  con- 
tract between  himself  and  the  contractor,  yet 
if  there  has  been  such  a  deviation  on  the  part 
of  the  contractor  from  the  terms  of  his  con- 
tract with  the  owner,  that  the  latter  is  not 
liable  to  the  contractor  upon  the  contract,  the* 
sub-contractor  cannot  sustain  a  lien.  N,  T. 
Com.  PI.,  Sp.  T.,  1856,  Grogan  «.  Mayor,  &c., 
otS.Y.,^  KB. Smith,  ^9Z. 

42.  Abandonment.  Where  the  original 
contractor  abandons  the  work  before  any  pay- 
ment has  become  due,  so  that  by  the  ternu  of 
the  contract  the  owner  is  not  liable,  the  sub- 
contractor cannot  create  a  lien.  It  makes  no 
difference  that  the  contractor  was  induced  to 
enter  into  the  contract  by  false  and  fraudulent 
representations  fix>m  the  owner.  If  the  con- 
tractor has  a  right  of  action  under  such«oir- 
cumstances,  for  the  value  of  his  work,  it  is 
not  one  which  can  be  made  the  basis  of  a  lien, 
under  the  statute,  in  fitivor  of  a  sub-oontraotor. 
K  F  Com.  PI,  1865,  Linn  f>.  CHara,  2  B.  D. 
Smith,  560. 

43.  A  contract  with  an  owner  for  the  ereo* 
tion  of  a  building,  stipulating  no  time  of  pay- 
ment, nor  any  sum,  excepting  that  the  labor 
was  to  be  done  by  days'  work,  is  an  entire 
contract,  and  not  divisible  as  to  the  time  of 
payment.    N.  F.  Com.  PL,  1857,  Ounningham^ 
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V.  Jones,  8  S.  D.  Smithy  W^ ;  S,  0.,  4  AUoM 
Pr.,  488. 

44.  The  oontraotor  upon  snoh  a  oontraot 
liaviDg  abandoned  the  work  and  abseondedf 
leaving  the  bnilding  not  inclosed.  Held^  that 
he  was  entitled  to  no  payment,  and  that  a 
laborer  or  material-man  had  no  olaim  against 
the  owner.    lb, 

45.  PajmontB.  Under  the  act  of  1861  the 
owner  eannot  be  compelled  to  pay  any  greater 
snm  than  the  contract-price.  Any  payments 
made  by  him  to  the  contractor,  in  good  faith, 
according  to  the  terms  of  the  contract,  and  be- 
fore the  notice  of  lien  is  filed,  must  be  allowed 
to  him  in  making  up  the  aggregate  which  he 
may  be  compelled  to  pay.  Nor  can  he  be 
required  to  pay  money  to  the  claimant,  before 
it  becomes  payable  by  the  terms  of  his  con- 
tract. N.  T.  Chm,  PI.,  1852,  Doughty  f>. 
Devlin,  1  E,  D.  Smith,  626;  8.  P.,  Oronk  «, 
Whittaker,  IcLy  647;  Kennedy  «.  Paine,  /d, 
652;  McBride  v.  Crawford,  Id^  Q58;  1858, 
Allen  V.  Carman,  ii.,  692 ;  1864,  Spalding  v. 
King,  Id.,  717 ;  S.  C,  12  If.  F.  Leg.  OU.,  186 ; 
Trial  71,  1857,  Lynch  «.  CashmaD,  8  E.  J). 
Smith,  660.  Ct.  of  Appeals,  1865,  Carman  «. 
Mclncrow,  18  IT.  Y.  (8  Kern.),  70 ;  S.  C,  2  B. 
J).  Smith,  689. 

4&  So  held,  under  the  act  of  1880.  Su- 
preme Ot.,  1884,  Haswell  v.  Goodchild,  12 
Wend.,  878. 

47.  Credit  in  aoooant  Where,  by  mutual 
consent,  the  contractor,  instead  of  receiving  a 
payment  due  under  the  contract,  in  cash,  has 
received  a  credit  therefor  upon  an  account 
due  from  him  to  the  owner,  such  credit  is 
equivalent  to  a  payment  within  the  rule  that 
the  sub-contractor  cannot  recover  from  the 
owner,  where  the  contractor  has  been  paid  all 
that  is  due.  N.  T.  Com.  PI,  1858,  Allen  v. 
Carman,  1  E.  D.  Smith,  692. 

48.  For  -wliat  work  a  lien  may  be  ao- 
qnirod.  The  act  of  1851  (Laws,  958,  ch.  518), 
relative  to  mechanics'  liens,  is  not  unconstitu- 
tiona),  even  in  its  application  to  contracts 
made  before  its  passage.  It  does  not  affect 
the  contract,  but  provides  a  new  remedy. 
jy.  F.  Com.  PI,  1858,  Sullivan  v.  Brewster,  1 
E.  D.  SmiUi,  681 ;  S.  C,  8  JBlw.  iV.,  207; 
1854,  ^MQUer  «.  Moore,  1  E.  D.  Smith,  789. 
Ot.  of  Appeals,  1857,  Hauptman  v.  Catlin,  20 
If.  T.  (6  Smith),  247;  affirming  S.  C,  8  E.  D. 
Smith,  666 ;  4  AhhotW  Pr.,  472. 

As  to  the  constitutionality  of  statutes  affect- 


ing the  Remedy,  as  distinguished  from  the 
contract,  see  Constitutional  Law. 

49.  A  party  cannot  acquire  a  lien  under  the 
act  of  1851,  for  labor,  ^.,  famished  prior  to 
that  act.  N.  T.  Com.  PI.,  1858,  Donaldson  «. 
O'Connor,  1  E.  D.  Smith,  695.  Compare 
Smith  e.  Manice,  1  Oode  R,  If.  S.,  288. 

50.  Bstra  work,  not  within  the  contract, 
cannot  be  made  the  subject  of  a  mechanic's 
lien.  If.  7.  Com.  PI,  1855,  Foley  «.  Alger,  4 
E.  D.  Smith,  719. 

51.  Under  the  act  of  1880  {Laios,  412,  ch. 
880),  the  sub-contractor  may  establish  a  lien 
for  extra  work.  There  must  have  been  a 
written  contract  for  the  erection  of  the  build- 
ing; but  it  is  not  necessary  it  should  have 
been  performed  without  any  departure.  Su- 
preme Ot.,  1884,  Haswell  «.  Goodchild,  12 
Wend.,  878. 

52.  Work  done  under  the  contract,  though 
pursuant  to  an  oral  modification  of  its  terms 
in  respect  to  time,  may  be  recovered  for. 
N.  Y.  Com.  PI,  1856,  Foley  «.  Gough,  4  E.  D. 
Smith,  724. 

53.  EUdewalks..  Under  the  act  of  1880 
(Laws,  412,  oh.  880,  $  1),— which  only  allows 
a  lien  for  work  done  in  erectiDg,  &c.,  huUd' 
ings, — no  lien  can  bo  acquired  for  the  con- 
struction of  sidewalks  in  front  of  the  building. 
The  term  "appurtenances,"  employed  in  Laws 
of  1844,  889,  ch.  220,  $  1 ;  and  Id.,  451,  ch. 
805,  §  1,  would  probably  include  sidewalks. 
Ot.  of  AppeaU,  1858,  McDermott  o.  Palmer, 
8  JV.  Y.  (4  SM.),  388;  8.  C,  2  jg^  D.  SmUh, 
675. 

54.  Contract  with  owner.  Where  the 
laborer^s  notice  of  lien  is  filed  for  work  done 
for  the  ewitfroAior,  he  cannot  recover  under  it . 
for' work  done  under  a  contract  direct  with 
the  owMT.  N.  Y.  Com.  PI,  1858,  Hauptman 
e.  Halsey,  1 E.  D.  Smith,  668. 

55.  Requiflttea  of  the  notioe  of  lien.  It  is 
indispensable  to  the  creation  of  a  lien,  under 
the  act  of  1851,  that  the  prescribed  notice 
should  be  filed.  Ko  particular  form  of  no- 
tice need  be  followed;  but  the  notice  must 
state  the  matters  required  by  statute  to  be 
stated.  If  defective,  in  omitting  any  essential 
particular,  it  cannot  be  aided  by  amendment 
in  the  proceeding  to  enforce  the  lien.  If.  Y. 
Com.  PI.,  1852,  Beals  «.  Congregation  B^nai 
Jeshurun,  1 E.  D.  Smith,  654. 

56.  Name  of  owner.  The  notice  omitted 
to  state  the  name  of  the  owner  of  the  building. 
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mie  dtf<6KidMrtd,  A  r^ligfeus  sooiietTf,  i^peftred^ 
and  set  op  the  defeeC  as  a  ghHUid  of  defbiice. 
MM,  1.  That  ihei  ikitlee  itte  esoentlally  de- 
Uotirt.  2i  Than  tito  f&ppearttiee  did  not  waive 
the  objeotion.  9.  That  no  amendment  oookl 
be  an<n«red.    Ih. 

57.  CotitradtwitilaSMit  W hete  the  oon- 
tnu^t  id  tiKade  wKih  an  agent  of  the  owner,  it  is 
not  necessary  that  a  notice  filed  to  create  a 
lien  nnder  the  act  of  1861,  should  state  the 
name  of  the  person  with  whom  the  contract 
Wits  made.  Ot  of  AppedU^  IWI,  Hanptman 
If.  Oatiin,  20  K.  7.  (0  Smith),  S47;  affirmhig 
S.  0.,  8  B.  D.  Smith,  M« ;  4  ^Wt^fto*  Pr.,  47B. 

50.  Tliher  of  parfoittine;  wtttlt.  It  is  not 
material  to  state,  in  the  notice  filed  to  create 
a  lien,  that  the  work  was  done  within  six 
xttonths.  If  it  was  not,  Itet  is  matter  of  de- 
fence to  be  shown  affirmatively.  If.  T,  Com, 
PI,  18e»,  Lnt2  t>.  fiy,  a  E,  D.  Smith,  %%1 ; 
8,  0.,  8  Abhotti'  Ft,,  47«. 

99.  OfiifMiclty.  A  notice  to  create  a  lien  is 
ncHi  insufficient  because  it  fiuls  to  state  in  what 
capacity — whether  as  contractor  or  laborer, 
d^c. — the  clMimaht  rendered  the  services.    Ih. 

6d.  FDIkie;.  There  is  no  need  that  a  notice 
filed  to  create  a  Hen  should  state  when  it  was 
Of  would  be  filed.  K  7,  Com,  PI,  1868, 
Tbkker  o.  Geraghty,  1 B.  D,  Smith,  887. 

6X  Deaci^iCion  of  premtoea.  A  notice 
sifstained,  though  it  ^d  not  state  with  pre- 
cision that  the  building  was  situate  within  the 
etty  and  county  of  New  York.    Ih. 

02.  A  deeenption  of  premises  in  a  notice  of 
lien,  by  a  general  statement  that  they  are  on 
the  west  side  of  a  street,  between  two  other 
streets,  may  be  sufficient  if  the  street-number 
6f  the  building  is  unknown.  K  F.  Com.  PI, 
1857,  Dttfiy  f>,  McManus,  8  B,  D.  Smith,  807; 
d.  0.,  4^(^et»'iV.,482. 

63.  Veiifioatlon.  The  provision  in  the 
amendatory  law  of  1865  (Zow^,  761,  ch.  404, 
§  7),  requiring  the  verification  of  the  notice  of 
Hen,  does  not  affect  proceedings  instituted 
prior  to  the  passage  of  that  act.  N,  F.  Chm. 
PI,  1856,  Foley  t>.  Gough,  4  B,  D,  Smith,  724. 

64.  Under  the  act  of  1865,— requiring  the 
notice  of  lien  to  be  verified  *4n  the  same  man- 
ner as  a  pleading,'^ — ^a  verification  alleging 
only  that  *'  the  statement  of  the  balance  due, 
^.,  is  true  according  to  deponent's  knowl- 
edge," is  insufficient.  K  Y.  Com.  PI,  1857, 
OonkKn  o.  Wood,  8  B.  D.  Smith,  662. 

65.  A  notice  so  verified  is  void,  and  fur- 


nishes no  lemidation  fbr  a  Judgment.    The 
objection  can  be  taken  at  the  trial.    lb, 

66.  HiLpiiHlteA  df  tile  Hml  A  mechanic's 
lien,  «nder  La^  of  1844,  889,  di.  220,— re- 
lating to  tiie  dty  of  IfTew  York,— expiree  in 
otte  year  from  its  commencement.  It  is  not 
prolongied  by  obtaining  a  judgment  against  the 
owner  of  the  property  within  the  year.  Ot, 
ofAppoo^,  1860,  Freeman  «.  Oram^  8  If,  F. 
(8  Chm$t.),  806. 

67.  If  proceedings  have  been  commenced 
within  the  year,  the  inchoate  lien  created  by 
the  filing  of  the  clum  continues  after  the 
year,  and  until  Judgment  in  the  prooeedings, 
which  becomes  itself  a  lien,  relating  back,  and 
having  effect  as  an  incumbrance,  as  qi  the 
day  of  filing  the  claim.  So  held,  under  the 
act  of  1851.  K  F.  Oom.  PI,  JBj[>.  T.,  1868, 
Faine  «.  Bonney,  4  B,  D,  Smith,  784;  S.  0.,  6 
Alhi^UP  Pr.,  99. 

68.  Although  a  person  having  a  mechanic's 
lien  upon  certain  premises  is  joined  as  a  party 
to  an  action  to  foreclose  a  mortgage  on  such 
premises,  he  is  not  thereby  relieved  from  the 
necessity  of  foreclosing  his  lien  within  one 
year,  as  required  by  statute.  [Laws  of  1861, 
954,  oh.  518.]  And  if  he  finH  to  do  so,  he  can- 
not receive  the  amount  of  his  expired  lien  out 
of  the  surplus  remaining  after  a  foreclosure 
sale.  Supreme  Ot.,  1869,  Noyes  «.  Burton,  29 
Barb.,  681;  8.  0.,  17  How,  Pr.,  449. 

69.  Dlsoliarge  of  tbe  lien.  The  payment 
by  the  owner  to  the  county  clerk  of  the  amount 
of  claimant's  demand,  under  section  11  of  the 
act  of  1861,  simply  reclaims  the  land  from  the 
lien.  The  ri^t  to  the  money  remains  un- 
settled ;  to  recover  it  the  claimant  must  pros- 
ecute his  claim  before  the  court  If  he  fails 
in  his  suit  the  defendant  is  entitied  to  a  return. 
If,  F.  Oom.  PI,  Sp,  T,,  1854,  Dunning  «.  Olark, 
2  B,  D,  Smith,  585. 

70.  Therefore  where  the  owner,  having 
made  such  payment,  failed  to  appear  in  the 
proceeding  to  foreclose, — Bold,  that  the  plain- 
tiff was  regular  in  issuing  a  writ  of  inquiry, 
&c.,  and  was  entitled  to  the  costs  of  his  pro- 
ceedings to  estabHsh  the  demand.    lb. 

71.  In  proceedings  to  enforce  a  mechanic's 
lien,  the  omission  to  notify  the  county  clerk, 
within  a  year  of  the  filing  of  the  claim,  that 
legal  steps  to  enforce  the  lien  have  been  taken, 
does  not  operate  to  discharge  the  lien.  It  is 
not  the  want  of  such  notice,  but  the  act  of  the 
clerk  in  making  the  entry  in  the  book  of  lienS| 
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Btatiiig  that  uo  snoh  notioe  has  been  given, 
that  disehafgee  the  lien.  K  F.  C<ym,  Pl^  Sp, 
T^  1858,  Paine  «.  Bonney,  ^KD,  Smitk^  7d4; 
S.  a,  6JWo«»'iV.,  99. 

72.  The  practice  of  the  county  clerk  in  re- 
quiring, before  making  snch  an  entry,  the  af- 
fidayit  of  the  owner  that  he  has  had  no  notice 
within  the  year  of  proceedings  to  enforce  the 
lien,  approved.    Ih. 

73.  What  are  the  requisites  of  a  notice  to 
the  county  clerk  that  legal  steps  have  been  ta- 
ken to  enforce  the  lien,  considered.    Ih, 

n.  Thb  Pokbcloscrb. 

74.  In  seneral.  The  proceedings  in  an  ac- 
tion to  foreclose  a  mechimic^s  lien  (under  the 
act  of  1851),  subsequent  to  the  appearcmce  of 
the  parties,  are  in  the  same  form,  and  are  gov- 
erned by  the  same  rules,  as  those  in  other 
civil  actions  brought  for  the  enforcement  of 
similar  rights.  N,  Y.  Com,  Pl,^  1852,  Doughty 
0.  Devlin,  1  E,  D,  Smith,  625. 

75.  Artalliating.  That  the  agreement  to 
arbitrate  a  controversy  arising  between  the 
contractor  and  sub-contractor,  provided  for 
by  Laws  of  1830,  412,  ch.  830,  §  8,— must  be 
in  writing.  K  Y.  Superior  Oty  1849,  Mon- 
teith  V,  Evans,  8  Sand/,^  65. 

76.  Jmtediotioa  of  the  Common  Pleas. 
In  administering  the  Mechanic's  lien  Law,  the 
Kew  York  Common  Pleas  acts  as  a  court  of 
equity ;  and  has  power  to  adapt  the  judgment 
or  decree  to  the  special  circumstances  of  the 
case.  Jr.  r.  Com.  PI,  1852,  Doughty  v,  Dev- 
lin,  1  ^.  i>.  Smith,  625 ;  S.  P.,  1854,  Sullivan 
V,  Decker,  Id,,  699. 

77.  The  Jurisdiction  of  the  inferior  courts 
in  mechanics'  lien  cases  is  not  exclusive,  but 
flimiAy  concurrent  with  that  of  the  Ck>mmon 
Pleas.  Plaintiff  may  prosecute  in  the  Ck>mmon 
Pleas,  although  for  an  amount  less  than  $100, 
subject  only  to  the  risk  of  paying  his  own 
costs,  if  his  recovery  does  not  extend  to  $50. 
iV.  Y,  Com,  PI,,  Sp,  T,,  1856,  Jaques  «.  Morris, 
%  E,D,  Smith,  %Z^, 

78.  —  of  tlie  Supreme  Court.  The  Su- 
preme Court  has  no  jurisdiction  over  mechan- 
ics' liens  in  the  city  of  New  York.  It  can 
recognize  their  existence,  and  keep  a  fund  in 
court  while  proceedings  are  taken  to  enforce 
a  lien  upon  it,  and,  it  seema,  might  in  such  case 

,  order  the  lien  to  be  satisfied  out  of  the  fund  in 
court ;  but  it  cannot  order  the  property  to  be 
sold  for  that  purpose.    That  judgment  can  be 


rendered  only  by  the  Common  Pleis.  Sn^ 
preme  Ct.,  1859,  Noyes  «.  Barton,  29  Jbrft., 
681 ;  S.  C,  17  How.  Pr.,  440. 

79.  The  object  of  the  law  is  to  give  a  Uen 
from  the  time  of  filing  the  nottee,  and  it  is  the 
duty  of  all  courts  to  aid  in  carrying  this  object 
into  effect  There  is  no  doubt  of  either  the 
power  or  the  duty  of  the  Supreme  Court  to 
see  to  the  preservation  of  such  a  lien  where  it 
is  asserted  in  proceedings  before  the  court, — 
e.  g^  in  foreclosure  of  a  mortgage  on  property 
claimed  to  be  sulijeet  to  such  a  lien.  Ct,  of 
AppeaU,  1859,  Livingston  e.  Mildrum,  19  Nl 
r.  (5  Smith\  440. 

80.  A  d^endant  in  an  action  of  foreclosure, 
in  the  Supreme  Court,  clsimed  a  meohanio's 
Hen  on  the  premises,  but  omitted  to  take  any 
steps  in  the  Common  Pleaa  to  enforce  the  lien. 
ffeid,  that  by  the  lapee  of  a  year  from  the 
filing  of  his  lien  it  ceased,  notwithstanding  the 
foreclosure.  The  &ot  of  his  being  made  a 
party  to  the  action  did  not  relieve  him.  Du- 
ring the  year  the  Supreme  Court  could  reo- 
ogaice  the  lien  as  existing,  and  could  oon- 
tinue  the  property  or  keep  its  proceeds  in 
court,  subject  to  the  lien,  if  proper  proceed- 
ings were  taken  to  enforce  it,  and  might, 
perhaps,  obtain  Jurisdiction  so  far  over  the 
subject-matter  as  to  order  the  lien  to  be  dis- 
charged by  payments,  if  it  were  brought  to  a 
dose  within  the  year,  or  if  proceedings  were 
still  pending  for  that  purpose.  But  they  could 
give  no  judgment  ordering  the  property  to  be 
sold  to  satisfy  the  lien,  either  before  or  after 
the  year  expired,  because  that  judgment  can 
only  be  rendered  by  the  Common  Pleas.  Sth 
prams  Ct,,  Sjp.  T.,  1859,  Noyes  v.  Burton,  29 
Barh,,  681 ;  S.  C,  17  ffow.  Pr.,  449. 

81.  —  of  dlatdot  oonrt  In  a  proceeding 
in  a  district  court  to  enforce  a  mechanic's  lien, 
it  is  no  objection  to  the  jurisdiction  of  the 
justice  that  the  accounts  between  the  parties 
exceed  $400,  if  the  amount  claimed  by  the 
plaintiff  does  not  exceed  $100.  If,  71  Com, 
PI,  1856,  Foley  e.  Qough,  4  B,  D,  Smith,  724. 

82.  Parties  The  New  York  Common  Pleas 
has  general  power,  in  proceedings  to  foreclose 
a  lien,  to  bring  in  additional  parties,  whenever 
necessary  to  the  complete  determination  of 
the  controversy.  If,  Y,  Com.  PI,  1854,  Sulli- 
van f>.  Decker,  1  E.  D.  Sn^h,  699;  S.  C,  12 
N,  Y,  Leg.  OU,,  109. 

83.  So  has  the  Marine  Court.  N,  Y.  Com. 
PL,  1855,  Lowber  v.  Childs,  2  £  D.  Smith,  577. 


10 


MECHANICS'  LIEN. 


84.  In  what  maimer  new  parties  may  be 
brought  in.  Sallivan  v.  Decker,  1  S.  D, 
Smith,  699;  S.  C,  12  N.  Y.  Leg.  Oh$.,  109; 
Lowber  ©.  Childa,  2  E.  D.  Smith,  CTT. 

85.  Sab-oontraotor.  Where  the  plaintiff 
is  a  sub-contractor,  or  laborer,  or  vendor  of 
the  contractor,  and  claims  for  money  which 
he  aUeges  to  be  due  to  him  from  the  contrac- 
tor, the  latter  is  a  proper  party  to  the  proceed- 
iog,  and  will  be  ordered  by  the  court  to  be 
brought  in,  on  the  defendant's  application, 
upon  proper  notice.  Such  application  may 
be  made  on  the  appearance  of  the  parties  in 
court,  pursuant  to  the  notice  to  appear,  and 
on  due  notice  of  an  intention  to  apply  for  the 
order,  without  waiting  until  the  issue  is  Joined 
between  the  owner  and  the  claimant.  IT.  T, 
Com.  PI,  1864,  Sullivan  v.  Decker,  1  E.  D, 
Smith,  699;  8.  0.,  12  N,  Y.  Leg.  Ob$.,  109. 
Approved  in  Foster  «.  Skidmore,  1  E.D,  Smith, 
719 ;  and  Lowber  v,  Childs,  2  Id.,  677. 

86.  A  demurrer  will  not  lie  to  the  com- 
plaint of  a  sub-contractor  filed  to  foreclose  a 
lien,  on  the  ground  that  the  contractor  has  not 
been  made  a  party.  The  proper  course  for  the 
defendant  is  to  apply  to  the  court  for  an  order 
bringing  in  the  contractor.  i^T.  Y.  Com.  PL, 
1864^  Foster  v.  Skidmore,  1  E.  D.  Smith,  719. 

87.  Nor  can  the  proceeding  be  dismissed  on 
such  ground.  ^.  F.  Com,  PI,  1866,  Lowber 
•.  Childs,  2  E.  D.  Smith,  577. 

88.  The  act  of  1861  makes  no  provision  for 
any  summary  proceeding  on  the  part  of  the 
contractor,  to  compel  a  sub-contractor  to  sub- 
mit to  an  accounting.  It  provides  only  two 
modes  of  enforcing  a  settlement :  one  by  no- 
tice to  foreclose,  served  by  the  claimant,  under 
section  4 ;  the  other  by  notice  served  by  the 
owner,  under  section  11,  subd.  4,  requiring  the 
claimant  to  proceed  in  thirty  days.  K  Y. 
Com.  PI,  Sp.  T.,  1866,  Carpenter  «.  Jaques, 
2  E  D.  Smith,  671 ;  8.  P.,  Sp.  T.,  1866,  Butler 
«.  Magie,  Id.,  664. 

89.  Therefore,  where  the  contractor  served 
on  the  claimant  a  notice  to  appear  and  submit 
to  an  accounting  and  settlement, — Held,  that 
the  court  had  no  Jurisdiction  to  make  any  order 
except  to  dismiss  the  proceedings.  N.  Y.  Com. 
PL,  Sp.  T.,  Carpenter  t).  Jaques,  2  E.  D.  Smith, 
671. 

90.  OtJier  lien-ftoldera.  In  general,  liens 
are  entitled  to  be  paid  in  full  in  the  order  of  time 
of  filing  the  notice  of  lien.  In  proceedings  to 
foreclose  a  lien,  it  is  not  essential  to  make 


holders  of  other  liens  parties.  But  if  there 
are  other  liens  prior  in  point  of  time,  the 
holders  of  which  are  not  made  parties,  the 
whole  amount  secured  by  them  will  be  al- 
lowed to  the  owner,  before  he  can  be  required 
to  pay  any  thing  to  the  claimant.  If  the  latter 
wishes  to  contest  the  validity,  amount,  &c.,  of 
such  prior  lien,  he  must  institute  some  pro- 
ceeding appropriate  to  that  purpose.  i\r.  Y. 
Com.  PI,  Sp.  T.,  1868,  Kaylor  v.  O'Connor, 
1  E.  D.  Smith,  672;  8.  P.,  1864,  Sullivan  v. 
Decker,  Id.,  699. 

91.  Under  Laws  of  1866,  760,  ch.  404,  §  6, 
— ^allowing  the  contractor  to  be  made  a  de- 
fendant, and  authorizing  a  personal  Judgment 
against  him, — the  making  the  eontraetor  a 
party  is,  in  effect,  the  same  as  commencing  a 
personal  action  against  him.  He  may  avail 
himself  of  any  defence  which  would  be  avail- 
able in  an  ordinary  action ;  and  may  set  up  a 
counter-claim  against  the  plaintiff,  and  recover 
judgment  for  the  excess.  N.  Y.  Com.  PL,  Sp. 
T.,  1868,  Grogan  v.  McMahon,  ^E.  D.  Smi^ 
764;  S.  C,  6  Abbotts'  Pr.,  806. 

92.  The  notioe  to  foreclose.  Under  the 
act  of  1861,  service  of  the  notice  provided  in 
section  4  is  the  commencement  of  the  suit. 
If  the  owner  pays  the  claim  on  the  filing  of 
the  original  notice,  ,no  suit  has  been  com- 
menced, and  no  right  to  costs  arises.  H.  Y. 
Com.  PL,  Sp.  T.,  1861,  Reynolds  ©.  Hamil,  1 
Code  R.,  K  S,  280. 

93.  Wbat  it  must  specify.  The  notice  to 
foreclose  the  lien,  must  advise  the  owner  of  the 
fact  of  the  lien ;  stating  the  amount  claimed, 
and  the  time  when  the  notice  was  docketed. 
N.  Y.  Com.  PL,  Sp.  T.,  1862,  McSorley  «. 
Hogan,  1  Code  R,  K  S.,  286. 

94.  The  notice  to  appear  in  the  proceedings 
to  foreclose  the  lien,  must  contain  a  sufficient 
reference  to  the  lien  intended  to  be  foreclosedL 
But  there  is  no  absolute  need  that  it  should 
specify  the  date  when  the  notice  to  create  the 
lien  was  filed.  2^.  Y.  Com.  PL,  1868,  Tinker 
9.  Geraghty,  1  E  D.  Smith,  687. 

95.  The  proper  form  of  notice,  mode  of 
proceeding  to  foreclose  a  lien  created  under 
the  act  of  1861,  relating  to  Westchester,  &c., 
counties  {Laws  of  1861,  819,  ch.  169),— con- 
sidered.   Dressel  v.  French,  7  Ebu).  Pr.,  860. 

9&  Wahring  defects.  The  owner,  by  ap- 
pearing and  entering  upon  his  defence  with- 
out objection,  waives  any  defect  in  the  notioe 
to  appear  in  court,  served  upon  him  (Latee  o/ 
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1861,  954,  ch.  518,  §  4),*-«.  g.,  that  the  notice 
did  not  state  the  name  of  the  oontraotor.  N, 
Y.  Com,  Fl,  1852,  MoBride  v,  Crawford,  1  E. 
JO.  Smith,  658. 

97.  TEie  oomplaiiit  is  subject  to  the  rales 
goyeming  pleadings  in  other  actions.  N.  Y. 
dim,  Fl,  3p.  T.,  1867,  Daffy  v.  McManns,  8 
JS.  D.  Smith,  657;  S.  0.,  4  AhhotW  Fr.,  482. 

9&  CSreatkni  of  lien.  The  proceeding  to 
foreclose  a  lien,  by  material-man  against  own- 
er, nnder  the  act  of  1851,  being  a  proceed- 
ing in  rem,  it  is  essential  for  the  claimant  to 
ayer  and  show  that  he  has  taken  the  proper 
steps  to  create  a  lien.  Unless  this  is  done 
there  is  no  foundation  for  the  proceeding.  If', 
Y.  Com.  Fly  1852,  Oronkright  v.  Thomson,  1 
R  D.  Smith,  661. 

99.  The  complaint  must  show  that  the 
olaimaQt  has  taken  the  requisite  steps  to 
ereate  a  lien.  An  ordinary  complaint  for 
work  and  labor  merely,  may  be  set  aside  on 
motion.  So  l^ld,  in  a  proceeding  by  the 
original  contractor.  K,  Y.  Com.  FL,  Sp,  T,, 
1855,  Poster  v.  PoiUon,  2  E.  D.  Smith,  556. 

lOOl  It  is  not  enough  to  recite  the  notice  of 
lien  by  way  of  showing  the  facts  relied  on. 
The  complaint  must  aver  independently  the 
facts  constituting  the  grounds  of  the  alleged 
daim,  and  showing  the  plaintiff's  right  to  the 
remedy.  IT.  Y.  Com.  Fl^  Sp.  T.,  1857,  Duffy 
f .  McManus,  8  E.  D.  Smith,  857 ;  S.  0.,  4  Ab- 
lott9' Ft.,  4A^. 

101.  Description  of  pramteeo.  The  com- 
plaint must  contain  a  sufficient  description  of 
tiie  premises  to  enable  the  sheriff,  in  the  event 
of  the  defendant  having  more  than  one  build- 
ing in  the  same  locality,  to  determine  by  the 
}adgment  the  premises  to  be  sold,  beyond  a 
doubt.    lb, 

102.  AT«niiont  of  peifomianoe.  The 
complaint  must  aver  performance  of  the  con- 
tract before  the  filing  the  notice  of  lien.  So 
much  of  the  act  of  1844  as  allowed  a  oontrao- 
tor to  acquire  a  lien  before  perfo^nance,  is  re- 
pealed by  the  act  of  1851.  -Y.  Y.  Com.  Fl, 
Sp.  71, 1855,  Jaques  v.  Morris,  2  E.  D.  Smithy 
689. 

103.  Hence  a  complaint  which  only  avers 
performance  ^*  before  the  commencement  of 
this  action,"  is  defective.    Ih. 

104.  —  by  sab-ooiitKaotor.  Where  the 
proceeding  is  by  a  sub-contractor,  his  com- 
plaint must  aver  that  the  labor  or  materials 
were  furnished  in  conformity  with  the  con- 


tract between  the  owner  and  the  original  con- 
tractor. If  it  fuls  to  show  this  it  may  be 
required  to  be  amended.  N.  Y.  Com,  Fl., 
1855,  Broderiok  v.  PoiUon,  2  E.  D.  Smith, 
554. 

105.  If  it  does  not  show  this,  it  shows  no 
right  of  action.  So  held,  on  a  motion  for  an 
ii^junction  pending  the  suit.  N,  Y.  Com.  Fl., 
Sp,  T,,  1855,  Quinn  v.  Mayor,  Ac,  of  K  Y.,  2 
B.  D.  Smith,  558. 

106.  That  money  l8  due.  Where  the  party  « 
seeking  to  enforce  a  lien  is  not  the  original 
contractor,  but  a  sub-contractor,  laborer,  &c.y 
it  is  not  necessary  for  him  to  aver  in  his  com- 
plaint that  money  was  due  and  payable  from 
the  owner  at  the  time  of  filing  the  notice  of 
lien.  Moneys  which  become  due  afterwards, 
may  be  reached.  But  the  complaint  should 
show  that  the  work  or  materials  sued  for, 
were  furnished  in  conformity  with  the  con- 
tract made  with  the  owner  for  the  erection  of 
the  building;  and  that  the  money  is  due  and 
payable  to  claimant  therefor;  also  that  he 
has  taken  the  req^site  steps  to  acquire  a  lien. 
So  heU,  under  the  act  of  1851.  N".  Y.  Com. 
Fl.y  1852,  Doughty  «.  Devlin,  1  E,  D^  Smithy 
625 ;  S.  P.,  1868,  Sullivan  «.  Brewster,  Id,, 
681 ;  and  see  Dixon  «.  La  Farge,  Id.,  722. 

107.  Set-off  In  a  proceeding  under  the 
act  of  1851,  prosecuted  by  the  contractor,  the 
owner  may  set  off  a  general  indebtedness 
arising  independent  of  the  building  contract 
The  statute  does  not  restrict  defendant  to  set- 
off for  matters  arising  out  of  the  contract. 
And  the  proceediog  being  of  an  equitable 
character  a  set-off  is  peculiarly  proper.  IT, 
Y.  Com.  Fl.,  Sp.  T.,  1858,  Owens  «.  Acker- 
son,  8  Eou>.  Fr.,  199. 

106.  In  proceedings  between  the  eontraetor 
and  the  owner,  to  foreclose  a  lien  created  un- 
der the  act  of  1851,  the  owner  may  set  off  a 
demand  against  the  contractor,  although  it 
arises  out  of  matters  unconnected  with  the 
contract  H.  Y.  Com.  Fl,  Sp.  T.y  1858,  Owena 
«.  Ackerson,  1  E.  D.  Smiih,  691. 

109.  In  a  proceeding  by  contractor  against 
owner,  under  the  act  of  1851,  it  is  not  neces- 
sary, in  order  to  entitie  the  owner  to  prove 
that  the  work  has  not  been  performed,  or  ta 
recoup  damages  for  imperfect  performance, 
that  he  should  give  notice  of  this  claim  by  bill 
of  particulars,  or  otherwise,  before  the  time  of 
appearing.  Such  a  claim  is  not  an  ^  offset,*^ 
within  the  meaning  of  section  5.    N.  Y.  Com.. 
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Fl^  1854,  Gonrdier  v.  Thorp,  1  £.  L.  Smith, 

110.  Whether  a  general  indebtedness  in 
&var  of  the  contractor  to  the  owner,'  may  be 
set  off  in  a  proceeding  by  sub-contractor. 
Miner  «.  Hoyt,  4  BiU,  198 ;  S.  G^  on  appeal, 
7  Id,,  625. 

111.  btexideaafiig.  In  a  proceeding  insti- 
tuted by  a  sub-contractor,  under  the  act  of 

1851,  to  foreclose  a  lien,  the  court  will  not 
grant  the  owner  an  order  under  section  122 
of  the  Code  of  Procedure,  that  on  paying  the 
sum  which  he  admits  to  be  due  into  court,  he 
be  discharged,  and  tiie  various  lien-holders  be 
left  to  litigate  the  priority  of  their  liens  be- 
tween themselTee^  where  the  claimant  alleges 
that  a  larger  sum  is  due  from  the  owner  than 
the  latter  admits.    If.  T,  Com.  PI,  Sp,  T., 

1852,  (^amberlain  «.  O'Connor,  1 E.  D,  Smithy 
«65. 

112.  Lwnes.  In  proceedings  to  foreclose  a 
mechanic's  lien,  under  the  act  of  1851,  it  is 
competent  for  defendant  either  to  answer,  or 
demur  to  the  complaint  'The  act  does  not 
confine  the  parties  to  issues  of  fact  only. 
K  r.  Com.  PI,  1852,  Doughty  v.  Devlin,  1 
B.  D.  Smith,  625. 

lia  Practice  as  to  joining  issue.  N,  71 
Com.  PI,  Sp,  T,,  1851,  Smith  v.  Maince,  1 
Code  R,  K  S,,  280. 

114.  Bnrddn  of  proo£  Under  the  act  of 
1880  (iMWSf  412,  ch.  880),  it  is  sufficient,  in 
the  first  instance,  for  the  mechanic  to  prove 
performance  by  the  contractor;  and  it  then 
devolves  upon  the  defendant  to  prove  pay- 
ment to  the  contractor,  before  service  of  the 
plaintiffs  account,  upon  the  defendant  pur- 
suant to  the  act.  Supreme  Ct.y  1841,  Rudd  «. 
Davis,  1  ffiU,  277. 

115.  The  sub-contractor  nrast  show,  before 
he  can  have  judgment,  that  work  has  been 
done,  pursuant  to  the  contract,  for  which  the 
owner  is  already  liable^  A  lien  may  be  ac- 
quired upon  money  not  due  at  the  time  of 
filing  the  notice;  but  it  cannot  be  enforced 
until  the  money  becomes  payable.  If,  Y,  Com, 
PI,  1854,  Pendleburg  v.  Meade,  1 R  D,  Smith, 
728.  Approved,  1856,  Dennistoun  «.  McAllis- 
ter,  4  Id,,  729. 

XLS,  A  sub-contractor  must  prove,  affirma- 
tively, that  money  was  due  from  the  owner 
when  the  lien  was  filed,  or  has  become  due 
eubseqnently.  If.  Y.  Com,  PI,  1865,  Oox  v, 
Broderick,  4  -E  2>.  Smith,  721 ;  1858,  Fergu- 


son V,  Burk,  Id.,  760.    8.  P.,  Supreme  OL, 
1884,  Haswell  v.  Goodohild,  12  Wend.,  878. 

117.  The  promise  of  the  owner  to  pay  the 
mechanic  if  he  would  procure  the  contractor's 
order  upon  him,  and  his  requesting  the  me- 
ohanic  to  serve  lien-papers  upon  him,  are  at 
most  but  an  implied  admission  that  there  is 
something  due  on  the  contract.  He^  is  not 
precluded  thereby  from  proving  that  there 
was  nothing  due  to  the  contractor.  Nl  Y, 
Superior  Ct,  1847,  Pike  «.  Irwin,  1  Scmt^f,,  14. 

118.  Proof  of  title.  Judgment  in  £&vor  of 
plaintiff  should  not  be  reversed  for  want  of 
proof  that  defendant  was  the  owner  of  the 
building,  where  the  complaint  (in  the  Marine 
Oourt)  averred  his  title,  imd  defendant  set  up 
other  grounds  of  defence  in  his  answer,  and 
litigated  the  case  on  the  trial  without  oliject- 
ing  to  the  lack  of  evidence  of  ownership. 
If.  Y.  Com.  PL,  1854,  Dixon  v.  La  Farge,  1 
JS,  D.  Smith,  722. 

119.  —  of  tbe  contraot.  In  proceedings 
to  foreclose  a  mechanic's  lien,  the  defendant 
did  not  object  that  there  was  no  evidence  of  a 
contract,  but  confined  himself  to  the  defence 
that  the  plaintiff  had  not  performed  his  agree* 
ment  with  the  contractor.  Eeld,  that  on  ap- 
peal the  existence  of  a  contract  would  be  pre- 
sumed. If.  Y.  Com,  PI,  1856,  Dennistoun  «^ 
McAllister,  4  E.  D.  Smith,  729. 

120.  Contraotot,  though  joined  as  defend- 
ant, a  competent  witness  for  the  claimants 
Oannon  v.  Van  Wagner,  2  B.  D.  Smith,  590. 

121.  On  appeal  from  a  judgment  in  lien- 
law  proceedings,  the  return  should  embrace 
the  exhibits  put  in  evidence,  or  copies  of 
them.  If.  Y.  Com.  PI,  1858,  Foley  «.  Alger, 
4  B.  B.  SmUh,  719. 

122.  Where,  upon  the  question  whether 
such  a  performance  of  the  contraot  has  been 
shown,  as  entitles  the  contractor  to  a  lien,  the 
evidence  adduced  la  contradictory,  the  general 
term  will  not  interfere  with  the  finding  below. 
N.  Y.  Com.  PI.,  1856,  Lutz  v.  Ey,  8  E.  D. 
Smith,  621 ;  S.  0.,  8  Ahbotte' Pr.,  475. 

123.  Juidgment.  In  a  proceeding  to  fore- 
close a  lien,  the  plaintiff  can  recover  no  more 
than  the  sum  (with  interest)  which  he  claimed 
in  the  notice  filed  to  create  the  lieu.  If,  Y. 
Com.  PI.,  Sp.  T.,  1868,  Protective  Union  «. 
Nixon,  1  E.  D.  Smi^h,  671. 

124.  Where  plaintiff  has  recovered  judg- 
ment for  more  than  the  sum  claimed  in  his 
notice,  filed  to  create  the  lien^  he  may  be 
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allowed  to  remit  the  ezoesB  and  retain  the 
judgment  for  the  reeidae.    lb. 

X29.  Cannot  te  penjoiwl.  In  an  aotion  to 
foreclose  a  znechanio's  lien,  brought  by  a  per- 
son employed  by  a  contractor,  against  the 
owner,  there  can  be  no  personal  jadgment^ 
but  a  mere  foredoBnre  of  the  lien  apon  bis 
interest  in  the  land,  with  a  judgment  directing 
the  sale  of  such  interest  to  pay  the  amount 
fonnd  to  be  dne.  A  personal  judgment  in 
such  case  is  enoneons.  Bnt  the  error  may,  it 
seems,  be  remedied  by  the  entry  of  a  new 
judgment  in  proper  form.  IT,  Y.  Gom,  Pl,^ 
1856,  Walker  «.  Paine,  9  B.  D.  Smith,  663. 

12S.  The  proceeding  is  m  rem,  and  a  jndg- 
Ukent  against  the  owner  personally,  in  favor  of 
a  sub-contractor  or  employee  of  the  contractor, 
is  not  proper.  If.  F.  Om.  P2L,  18M,  Ooz  «. 
Broderick,  4  M  i>.  Bmith,  721. 

3^.  Prooeedings  commenced  to  foreclose  a 
Hen  canaot  be  seed  for  the  purpose  of  mcot- 
ering  a  merely  personal  judgment  for  money. 
The  mle,  Uuit  the  conrt  may  grant  any  relief 
proper  to  the  facts,  is  not  applicable  to  allow 
such  a  judgment  in  sudi  prooeedings.  If,  F. 
Gom.  Pl^  1857,  Sinclair  e.  Fitch,  8  E.  2). 
Ai»i&,  677. 

12&  A  personal  judgmmit  against  the  con- 
trador  and  owner  jointly,  is  erroneous  on  that 
ground,  and  should  be  reversed  even  on  the 
contraetor's  appeal.  K.  F  Com.  PI,  1856, 
Demustonn  e.  McAllister,  4  B.  D.  Smith,  729. 

189.  As  to  the  form  ef  judgment  and  eze- 
eution  proper  in  proceedings  to  foreclose  a 
mechanic's  lien.  Doughty  e.  Devlin,  1  B.  D. 
Smith,  636;  Dunning  e.  Olark,  2  Id.,  585; 
Eagleson  e.  CS^rk,  Id.,  644;  S.  0.,  2  AUottt' 
Pr.,  864;  Ahhause  e.  Warren,  2  B.  D.  Smith, 
657;  Lenox  e.  Trustees  of  Toikville  Baptist 
Cbufch,  Id.,  678;  Smith  e.  Corey,  8  Id.,  642; 
Dennistoun  e.  McAllister,  4  Id.,  739. 

IMl  Hm  tuamadft  aad  docifit^  in  me- 
cbanics'  lien  cases,  as  well  as  the  judgment 
itself  and  the  execution  issued,  must  be  spe- 
<aal,  diiectiiig  the  sale  of  the  owners'  interest 
existing  at  tibte  time  when  the  notice  of  lien 
wss  filed.  [Laws  of  1855,  760,  oh.  404.] 
Where  they  are  in  tiie  form  employed  in  ordi- 
nary personal  actions,  they  will  be  set  aside 
on  motion;  but  without  prejudice  to  filing 
and  issuing  a  correct  transcript  and  execution, 
jr.  F.  (km.  PI,  3p.  2*.,  1856,  Lenox  e.  York- 
viUe  Baptist  QhuNh,  2  B.  J>.  Onitk,  678. 

331.  LiflHtiag  tiie  jndgnunt     Thai  the 


court  will  not  impair  the  security  of  a  lien- 
holder  who  has  proceeded  to  judgment  pur- 
suant to  the  statntCp  by  limiting  the  operation 
of  the  judgment  or  exemptmg  any  part  of  the 
premises  from  it,  except  in  an  extreme  case. 
If.  Y.  Com.  PI,  1867,  Paine  e.  Bonney,  4  B. 
D.  Smith,  784;  8.  0.,  6  Alb^M  Pr.,  99. 

132.  Judgment  of  4Nwniaiial.  On  a  pro- 
ceeding to  foreolese  a  lien,  it  appeared  that  a 
lien  had  been  duly  effected,  but  that  prooeed- 
ings had  been  taken  to  foreclose  it,  which  had 
been  dismissed;  and  that  the  present  proceed- 
ing was  founded  on  a  new  notice  to  appear^ 
served  to  foreclose  the  same  lien.  SM,  that 
the  previous  dismissal  was  a  bar  to  the  present 
proceeding.  A  judgment  of  nonsuit  or  of  dis- 
missal is  a  ^'judgment"  within  the  meaning  of 
Laws  of  1851,  958,  cfa.  518,  §  9,  and  operates 
to  discharge  the  lien.  N.  Y.  Com.  PI,  1858, 
Sullivan  «.  Brewster,  1  B.  D.  Smith,  681 ;  B. 
0.,  8  Bbv).  Pr.,  207. 

333.  On  motion  for  rehearing  in  a  peculiar 
case, — EM,  that  the  proper  form  of  judg- 
ment in  the  case,  was  a  judgment  final  for 
defendants;  not  a  judgment  of  dismissal, 
merely.  K  Y.  Com.  PI,  1855,  Teaz  e.  Ohrys- 
tie,  2  B.  D.  Smith,  685 ;  S.  0.,  2  Ahbott$'  Pr., 
259. 

134.  CkMrtB.  The  sub-contractor  having  filed 
a  notice  to  create  a  lien,  the  owner  retained  in 
his  hands  an  amount  enough  to  cover  the 
claim;  but  suffered  a  default;  and  interposed 
no  obstacle  to  the  claimant's  proceeding.  The 
original  contractor,  however,  was  joined  as  a 
party  at  his  own  request,  and  litigated  the 
claim,  on  which  the  claimant  finally  prevailed. 
E$}d  (under  the  act  of  1855,  which  authorizes 
the  court  to  award  such  costs  as  may  be/twt, 
&c.),  that  the  owner  ought  not  to  be  charged 
with  the  costs  of  the  litigation  between  the 
claimant  and  contractor.  JV.  F.  Com.  Pl^ 
1855,  Eafi^eson  e.  Olark,  2  JSl  D.  Smith,  644; 
8.  0.,  2  AbbotW  Pr.„  864. 

135.  It  was  not  essential  that  the  owner 
should  pay  the  money  into  court,  to  escape 
such  costs.    Tb. 

136.  Costs  of  the  owner's  defoult  and  of  the 
judgment  against  him  thereon,  were  allowed. 
lb. 

137.  No  extra  allowanoe^  by  way  of  costs, 
allowable  in  lien  cases  where  defendant  has 
net  answered,  but  damages  were  assessed  by 
writ  of  inquiry.  Bandolph  «.  Foster,  8  B.  D, 
Smith,  648;  S.  C,  4  AU^tW  Pr.,  262. 
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138.  Tlieaale.  The  prooeeding  to  foreclose 
A  meohanio's  lien  (under  the  act  of  1851)  ie  an 
«qaitable  one,— is  a  proceeding  in  rem  and 
not  in  penanam^ — ^and  operates  only  as  the 
foredosore  of  a  lien  and  not  as  an  action  for 
the  collection  of  a  debt.  The  sale  aathorized 
is  an  absolute  sale,  as  in  case  of  foreclosure  of 
a  mortgage,  of  all  the  interest  of  the  owner. 
i\r.  Y.  Com.  Fl,  Sp,  21,  1867,  Randolph  «. 
Leary,  8  B.  D.  Smith,  687;  8.  0.,  4  AbhotW 
Fr,,  206. 

139.  The  provisions  of  2  Rev.  Stat,  870,— 
allowing  a  right  of  redemption  on  the  sale  of 
real  property  by  virtue  of  an  exeoutioTij — are 
inapplicable  to  salee  made  upon  the  foreclosure 
of  a  mechanic's  lien.    lb. 

140.  Hence,  when  a  sale  is  made  by  the 
sheriff  he  is  bound  to  execute  a  deed  to  the 
purchaser,  conveying  the  owner's  interest.  A 
mere  eert\fieate  of  sale  is  not  enough.    lb, 

141.  The  judgment  directed  the  sheriff  to 
sell  the  interest  of  the  defendant  in  the  prem- 
ises at  the  time  of  filing  the  notice  to  create 
the  lien,  and  to  execute  the  deed  therefor  to 
the  purchaser.  The  sheriff  sold  the  premieee 
in  question  (not  the  defendant's  intereit  at 
the  time  of  filing),  and  sold  them  subject  to 
the  mortgagee  and  Judgments  thereon.  He 
offered  to  the  purchaser  a  certificate  of  sale  as 
upon  a  sale  under  execution,  but  refused  to 
give  a  deed.  Eeld,  that  the  motion  of  the 
purchaser,  to  compel  the  execution  of  the  deed, 
could  not  be  granted.  The  Judgment  was  reg- 
ular (8  B.  D.  Smith,  687 ;  S.  C,  4  AbboW  Fr., 
206);  but  selling  the  premises,  instead  of  de- 
fendant's interest,  was  irregular;  and  a  resale 
must  be  had  pursuant  to  the  judgment.  N,  T. 
Com.  Fly  Sp.  T.,  1867,  Smith  «.  Corey,  8  E.  D. 
Smith,  642. 


MBDZGAZi  BOCZBTZBB. 

1.  History  of  the  statutes  relative  to  the 
incorporation  of  medical  societies.*  People  «. 
Medical  Society  of  Erie,  24  Barb.,  670. 

2.  Rafimrixig  admiMdon.  Power  of  a  med- 
ical society  to  r0ue  to  admit  an  applicant,  on, 


*  The  variouB  Btatntes  (which  are  somewhat  na- 
meroiu),  authorizing  the  formation  of  medioal  so- 
cietieB,  and  defining  their  authority  and  powen,  will 
be  found  ooUeoted  in  2  Bev.  Stat.j  6  ed.,  58-87 ;  Id., 
646-662.  See,  also,  aa  to  medioal  coUegea  and 
aohools,  U.,  684,  H  7-14. 


the  ground  of  unfitness ;  unprofessional  prac- 
tice, &c.    Exp.  Paine,  1  Sill,  666. 

3.  Initiation  fee.  A  county  medioal  society 
has  authority,  under  the  power  to  pass  by-laws 
relative  to  ^e  admission  of  members,  to  de- 
mand an  initiation  fee  as  a  condition  of  ad- 
mittance. Supreme  Ot.,  1880,  People  «.  Med- 
ical Society  of  N.  Y.,  8  Wend.,  426. 

4.  Power  of  ezpoMon.    The  provisions  of  , 
1  Bev.  Stat,  462, — giving  county  medical  so-  . 
cieties  the  right  to  try  members  for  ignorance,  \ 
misconduct,  or  immorality,  and  expel  them 
therefor, — are  not  unconstitutional.    Supreme 
Ct.,  1888,  Matter  of  Smith,  10  Wend.,  449. 

5.  A  medical  society  is  not  precluded  from 
preferring  charges  against  a  physician,  by  the 
fiEict  of  having  once  before  refused  to  prefer  the 
same  charges.  In  such  prooeeding  the  society 
are  but  accusers,  like  a  grand  Jury,  and  may 
receive  additional  testimony  or  reconsider  the 
case,  and  change  their  determination  upon  the 
original  evidence.    3. 

6.  By-lawe.  A  medical  society  established 
a  tariff  of  fees  for  medical  services  to  be  per- 
formed by  its  members,  and  fixed  a  minimum 
salary  to  be  received  by  any  member  who 
should  be  appointed  to  any  public  office,  in  a 
professional  capacity,  and  adopted  a  resolution 
declaring  that  it  should  be  dishonorable  for 
any  member  of  the  society  to  accept  any  ap- 
pointment, or  perform  any  services  contained 
in  such  tariff  of  prices,  at  a  less  sum  than  was 
therein  specified*  Subsequently,  in  pursuance 
of  a  by-law  to  that  effect,  a  member  was  ex- 
pelled for  a  violation  of  this  regulation,  ffeld^ 
that  the  regulation  was  void,  as  being  unrea- 
sonable, and  against  public  policy,  and  con- 
trary to  law ;  and  that  the  expulsion  of  the 
member  was  unauthoriced  and  illegal.  Stt- 
preme  Ct.,  1867,  People  o.  Medical  Society  of 
Erie,  24  Barb.,  670. 

7.  The  power  of  medical  sodetieB  to  enact 
by-laws,  considered.    lb. 

a  Geneva  Ck>Uege  not  entitled  to  send  a 
delegate  to  the  State  Medical  Society.    Peo-^ 
pie  0.  Medical  Society  of  the  State  of  N.  T.,  18 1. 
Wend.,  689.  r 


MERGBR 

1.  Whenever  a  greater  estate  »«.  «  —- . 

coincide  in  the  same  person,  without  any  in- 
termediate estate,  the  lesser  is   invariably 
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merged  at  law,  though  in  equity  it  is  not  in- 
Tariably  bo,  bat  depends  npon  intention.  Su- 
preme  Ct.^  1828,  Roberts  ada,  Jackson,  1  WeM,^ 
478.  To  the  same  effect,  Ct,  ofErrora,  1823, 
James  t.  Morey,  2  C(no,^  246,  284,  800 ;  re- 
yersiog  S.  C,  aub  nom,  James  v»  Johnson,  6 
Johnt,  Ch.,  417. 

Z  The  general  doctrine  of  merger  discussed. 
James  o.  Morey,  2  Cow.^  246,  and  6  Johns.  Ch.^ 
417;  Olift  v.  White,  12  N.  Y.  (2  Kem,\  519, 
and  16  Borft.,  70. 

3.  Iioase.  The  owner  of  a  mortgage,  and 
the  owner  of  the  equity  of  redemption,  leased 
the  premises  for  a  term,  and  the  mortgage  was 
afterwards  assigned,  and  foreclosed  by  the 
assignee;  and  on  the  sale  the  lessee  became 
the  purchaser.  Held^  that  he  had  merged  his 
lease  in  the  fee,  and  had  no  claim  at  law,  or 
in  equity,  against  his  lessors ;  especially  since, 
although  the  sale  was  announced  as  free  from 
all  incumbrances,  the  lessee  had  given  notice 
that  he  should  claim  that  it  was  subject  to  his 
lease.  Chancery,  1820,  Chesterman  «.  Gard- 
ner, 5  Johns,  Oh.,  29. 

4.  It  teems,  that  where  a  tenant  in  fee, 
holding  in  trust  for  himself  and  another,  re- 
ceives from  the  owner  of  the  reversion  a  deed 
thereof  to  himself  and  such  other.  Jointly,  the 
two  estates  thus  acquired  are  merged,  and 
each  becomes  the  absolute  owner  of  the  fee  as 
tenant  in  common  with  the  other.  Hosford  v. 
Kerwin,  5  Boffi.,  61. 

5.  "Where  the  legal  and  equitable  estates 
in  land,  being  coextensive,  unite  in  the  same 
person,  the  equitable  is  merged  in  the  legal, 
and  is  no  longer  recognized  in  equity;  but 
the  legal  estate  is  left  to  prevail  according  to 
the  rules  of  law.  Poug.,  771 ;  1  Bro.,  864; 
SVes.,  126,  889.]  <7Aa7Ujary,  1816,  Nicholson 
f>.  Halsey,  1  Johns.  Gh.,  417. 

6l  Thus,  where  A,,  having  paid  for  a  pur- 
chase of  land,  died  before  a  conveyance  was 
made,  and  B.  afterwards  took  a  conveyance 
in  trust  for  the  infant  daughter  of  A.,  to  whom 
he  afterwards  executed  a  deed  in  fee ; — Held, 
that  she  having  thus  acquired  the  legal  title, 
her  equitable  title  from  her  father  was  merged ; 
and,  on  her  death  without  issue,  the  estate 
descended  to  her  brothers  and  sisters  of  the 
half-blood,  to  the  exclusion  of  her  paternal 
unde.    Ih. 

7.  Where  land  was  conveyed  to  a  mother, 
in  fee,  in  trust  for  her  daughter,  in  case  she 
did  not  die  in  her  minority,  and  without  law- 


ful issue;  and  if  she  so  died,  then  to  the 
mother  in  fee ;  and  the  mother  died,  leaving 
the  daughter  her  only  heir,  in  her  minority ; — 
Held,  that  the  legal  and  equitable  estate  met 
in  the  daughter,  and  that  the  latter  was 
merged.  Chancery,  1884,  Matter  of  De  Eay, 
4  PaigCy  408. 

8.  Whether  one  lien  can  merge  in  another. 
Schermerhorn  t.  Merrill,  1  Ba/rb.,  611. 

9.  Where  a  deed  has  been  a4jtidged 
void  as  fraudulent,  it  mi6t  be  regarded,  as  to 
the  grantee,  as  if  it  never  existed ;  and  if  the 
grantee  subsequently  acquires  a  mortgage 
upon  the  premises,  it  does  not  merge  in  his 
lost  estate.  Supreme  Ct,,  1828,  Roberts  ads. 
Jackson,  1  Wend.,  478. 

10.  Void  remainder.  Where  an  hjir  takes 
by  will  a  life-estate,  and,  through  the  invalid- 
ity of  the  provisions  of  the  will,  disposing  of 
the  remainder,  takes  also  an  undivided  share 
in  fee  of  the  realty,  the  former  estate  is  merged" 
in  the  latter.  Supreme  Ct.j  1861,  Tayloe  o. 
Gould,  10  Barb,,  888. 

11.  Certifioate  of  sale.  The  mortgagor 
took,  by  assignment,  the  sheriff's  certificate 
of  a  sale  of  the  mortgaged  premises  under  an 
execution,  but  transferred  it  to  another,  who 
took  the  deed  of  the  sheriff,  ffeld,  that  the 
two  estates  had  never  met,  and  the  mortgage 
was  not  merged.  Supreme  Ct.,  1858,  Reed  v. 
Latson,  16  Barb.,  9. 

12.  Merger  of  mortgage.  After  giving  a 
mortgage,  the  mortgagor  conveyed  to  the 
mortgagee  by  an  absolute  deed,  which  was 
recorded,  and  took  back  a  defeasance,  which 
was  not  recorded.  The  latter  assigned  the 
mortgage  to  defendant,  and  subsequently  con- 
veyed in  fee,  with  full  covenants,  to  plaintiff 
who  had  no  notice  of  the  defeasance  or  assign- 
ment. BMd,  that,  as  regarded  the  plaintiff, 
the  mortgage  was  merged  by  the  absolute  deed 
to  the  mortgagee,  and  that  he  took  an  absolute 
fee,  discharged  of  the  mortgage.  Chancery, 
1821,  Mills  «.  Oomstock,  6  Johns.  Ch.,  214. 

13.  Where  the  owner  of  an  equity  of  re- 
demption pays  off  a  subsisting  mortgage,  and 
takes  an  assignment  of  it,  it  may  be  presumed 
that  he  does  it  to  exonerate  his  estate,  and 
that  the  mortgage  is  extinguished,  unless  it  is 
made  to  appear  that  he  has  some  beneficial 
interest  in  keeping  the  legal  and  equitable 
estates  distinct.  Chancery,  1817,  Gardner  «. 
Astor,  8  Johns.  Ch.,  68;  1822,  Starr  v.  Ellis, 
6  Id.,  398. 
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14.  The  court  will  not  permit  him  to  keep 
the  charge  oatstftnding,  to  the  prejudice  of  a 
hma-fide  purchaser  under  him.  Cfhancery^ 
1822,  Starr  «.  EUis,*  6  Johns.  Oh.,  898. 

15.  Where  a  mortgagee  takes  a  release  of  the 
equity  of  redemption  from  the  mortgagor  for 
full  consideration,  and  with  full  covenants,  the 
mortgage-deht  is  to  be  presumed  merged  in 
the  estate  and  satisfied  by  the  purchase,  with- 
out very  precise  proof  to  the  contrary ;  espe- 
cially where  no  daim  is  set  up  for  more  than 
six  years  after  the  purchase.  Ohancery,  1821, 
Burnet  «.  Denniston,  6  Johns.  Oh.,  85 ;  and 
see  Loomer  «.  Wheelwright,  8  Sanc^.  Oh.,  185. 

16.  If  a  mortgagee  who  has  assigned  the 
mortgage,  with  a  guaranty  of  collectibility, 
becomes  the  purchaser  on  a  foreclosure  of  a 
prior  mortgage,  the  holder  of  the  mortgage 
assigned  not  being  a  party,  the  prior  mortgage 
is  not,  as  against  the  assigned  mortgage, 
merged  in  the  equity  of  redemption  acquired 
by  the  purdjase.  Ohancery,  18^  Yander- 
kemp  «•  Shelton,  11  Paige,  28. 

17.  Grantee  of  part.  A  mortgage  of  the 
whole  premises,  purchased  by  a  grantee  of  a 
parcel  of  the  premises  (or  his  assigns),  whose 
deed  expressly  charged  him  with  payment  of 
such  mortgage,  is  thereby  extinguished.  So 
held,  where  the  parcel  of  the  premises  was 
ample  for  the  payment  of  the  whole  mortgage. 
Ct.  of  Appeals,  1852,  Russell  c.  Pistor,  7  N.  Y. 
(8i&2rf.),  171. 

18.  Qneetloii  of  Intentioii.  Where  the 
mortgagee  purchases  the  equity  of  redemption, 
the  question  of  merger  is  one  of  intention 
express  or  implied.  He  is  not  bound  to  make 
his  election  immediately  ;t  nor  clo  mere  decla- 
rations, importing  an  intent  to  merge,  neces- 
sarily preclude  subsequent  atU  which  treat 
the  estates  as  not  merged.  Until  there  is 
some  person  in  interest  to  be  affected,  mere 
intention  ought  not  to  be  conclusive  against 
him.  Thus  where  a  mortgagee  purchased  the 
equity  of  redemption  at  sheriff's  sale,  and  rep- 
resented himself  as  owner  of  the  premises,  but 
afterwards  assigned  the  mortgage,  covenanting 
for  the  amount  due  on  it,  and  subsequently 
conveyed  the  premises, — BeldL,  that  the  mort- 
gage was  not  merged.    Ot.  of  Errors,  1828, 


*  Explained,  as  tnming  on  the  ground  of  fraud, 
James  «.  Moray,  2  Chw.,  246,  805. 

tSee,  alao,  aa  to  this  point,  Van  Dyne  «.  Thayre, 
19  Wmd.,  162. 


James  9.  Morey,  2  Oow.,  246;  reversing  8. 0., 
sub  nam.  James  o.  Johnson,  6  Johns.  Ok,  417. 
Ohaneery,  1828,  Russell  f>.  Austin,  1  Paige^ 
192.  S.  P.,  Supreme  Ot.,  Sp.  71, 1847,  S<^er- 
merhom  v.  Merrill,  1  Barb.,  511;  and  see 
Olift  •.  White,  12  K  Y.  (2  Eem.),  519 ;  Spen- 
cer V.  Harford,  4  Wend,,  881;  Ooopw  v. 
Whitney,  8  ffiU,  95. 

19.  A  conveyance  of  mortgaged  premises 
from  the  owner  to  the  mortgagee,  does  not 
merge  the  mortgage  where  it  was  not  the 
intention  of  the  parties  that  it  should.  Si/^ 
preme  Ot.,  1855,  Van  Nest  «.  Lataon,  19 
-ftw5.,.e04. 

20.  AffUitake.  That  where  the  intwt  is 
clear,  the  fact  that  it  was  fonned  undw  a 
mistake  of  the  law  is  immaterial.  A.  V.  OhaV" 
Ot.,  1845,  Loomer  f>.  Wheelwright,  8  Saniif. 
Oh.,  185. 

21.  BzpreM  agreem^ent  Whwe  the  equity 
of  redemption  is  conveyed  to  the  mortgagor, 
with  a  written  agreement  that  the  deed  shall 
not  operate  as  a  merger  of  the  mortgage, 
except  at  the  election  of  the  mortgagor,  equity 
will  preserve  the  two  estates  distinct,  if  it  does 
not  appear  that  the  mortgagor  elected  that 
they  should  be  merged.  Ot.  of  Appeals,  1854, 
Spencer  v.  Ayrault,  10  K  Y.  (6  Seld.),  202. 

22.  Tniat  Where  a  mortgagee  acquires 
the  equity  of  redemption,  the  £eu3t  the  mort- 
gage is  held  by  him  in  trust,  and  so  appears 
on  its  face,  will  prevent  a  court  of  equity 
from  deeming  the  mortgage  thereby  merged. 
Ohanoery,  1844,  Hadley  e.  Ohapin,  11  Paige^ 
245. 

23.  Tlie  exeoatom  of  a  mortgagee  took  a 
second  mortgage  from  the  mortgagor,  and 
foreclosed  it,  and,  on  the  sale,  one  of  the  ex- 
ecutors purchased  the  premises  in  his  own 
right. 

EM  (by  the  Supreme  Ot.),  that  the  first 
mortgage  merged  in  the  legal  estate  ac- 
quired by  the  executor.  A  merger  will  take 
place  upon  the  union  of  a  greater  and  lesser 
estate  in  the  same  person,  although  they  may 
be  held  in  different  rights  (provided  the  acces- 
sion of  one  estate  to  the  other  is  by  the  act  of 
the  party,  and  he  has  the  right  to  dispose  of 
the  lesser  estate),  under  the  same  circum- 
stances, and  to  the  aame  extent^  that  it  would 
take  place  if  the  estate  were  held  in  his  own 
right,  leaving  it  in  equity  to  be  determined  as 
a  question  of  intention,  express  or  imidied. 
1858,  Olift  9.  White,  15  Ba/rh.,  70. 
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Stid  (by  the  Ct.  of  Appeals^  reversing  this 
judgment),  that  even  if  a  merger  could  take 
place  in  such  a  case  it  would  turn  on  the 
question  of  intention ;  and  ae  the  f&cts  showed 
that  the  executor  here  intended  that  the  mort- 
gage should  remain  a  lien  on  a  portion  of  the 
mortgaged  premises;  as  to  this  portion,  the 
mortgage  was  not  extinguished,  although  he 
eyinced  an  intention  that  other  portions  should 
be  regarded  as  discharged  from  the  lien. 
1856,  Olift  f».  White,  12  K.  T,  (2  jr«m.)>  ^l^- 

24.  aoaband  and  wM.  Where  a  wife 
acquires  an  equity  of  redemption  by  deed,  and 
the  forfeited  mortgage  is  assigned  to  the  hus- 
band, there  is  no  merger.  Their  interests  are 
separate.  Supreme  Ct.^  1842,  Cooper  v.  Whit- 
ney, 8  HiU^  95. 

2&  Biutfty.  Where  the  mortgagee  buys 
the  equity  of  redemption  the  mortgage  title  is 
merged,  so  that  the  debt  is  pro  tanto  satisfied, 
as  against  one  who  was  liable  as  a  surety.  V. 
Ohan.  €t.^  1844,  Wheelright «.  Loomer,  4  Edw,^ 
282. 

26.  The  husband  mortgaged  his  land  for  his 
debt,  and  the  wife  joined  him  in  a  mortgage 
of  her  land  for  the  same  debt.  Held^  1 .  That 
by  the  mortgagee's  buying  the  husband's  equity 
of  redemption  in  his  land,  the  husband's  mort- 
gage was  merged,  and  the  wife's  mortgage 
extmgnished.  2.  That  even  if  there  were  no 
merger,  the  price  of  the  equity  of  redemption 
(which  exceeded  the  debt)  must  be  allowed 
upon  the  wife's  mortgage.  A,  V.  Chan,  Cty 
1845,  Loomer  v.  Wheelwright,  8  Sand/.  Oh^ 
185. 

27.  BrtoppeL  That  one  who  purchased 
land  expreesly  subject  to  a  mortgage,  cannot 
afterwards  claim  that  the  mortgage  had  pre- 
viously been  merged.  Supreme  Gt,^  1858, 
Beed  v.  Latson,  15  JSor^.,  9. 

281  IntermedlHte  mortgage.  In  equity,  a 
prior  mortgage  cannot  be  merged  in  the  mort- 
gagee's subsequently  acquired  legal  title  to 
the  equity  of  redemption,  where  there  is  an 
intermediate  mortgage.  [8  Johns.  Oh.,  446 ; 
6  Dana,  402^]  Ohaneery^  1889,  Millspaugh  v, 
McBride,  7  Faige^  509;  and  see  Skeel  v. 
Spraker,  8  /<?.,  182. 

29.  A  merger  as  to  a  portion  of  the  prem- 
ises, legal  titles  to  which  become  united,  may 
take  place  pro  tanto,  although  no  union  takes 
place  as  to  the  residue.  [2  Oo.,  61.]  Ot,  of 
Brron^  1828,  James  v.  Morey,  2  Cow.,  246; 
reversing  S.  0.,  eub  nom,  James  «.  Johnson,  6 
Vol  IV.— .2 


JohM.  Oh,,  417.    Supreme  Ct.,  Sp.  7".,  1851, 
Oasey  v.  Buttolph,  12  Barb.,  687. 

30.  Where  land  is  charged  with  an  annuity, 
and  an  undivided  half  of  the  land  comes  to 
the  annuitant  by  descent,  the  half  of  the  annu- 
ity chargeable  upon  his  share  of  the  land  is 
thereby  merged,  but  the  other  half  is  not. 
Chancery,  1882,  Jenkins  v.  Van  Shaack,  8 
Paige,  242. 

31.  Where  a  mortgagor  conveyed  one  por- 
tion of  the  land  to  A.,  and  the  rest  to  B.,  they 
being  his  sons,  possession  to  be  taken  after  his 
death;  and  after  his  death  A.  bought  the 
mortgage, — Eeld,  that  it  was  not  merged  as 
to  B.'s  portion.  Supreme  Ct,  Sp.  T.,  1861, 
Oasey  v.  Bnttblph,  12  Bard.,  687. 

32.  Where  one  bought  a  mortgage  which 
covered  his  own  and  other  land, — Held,  that 
so  much  of  it  as  was  primarily  chargeable  upon 
his  own  land  was  merged,  but  no  further.  A. 
V.  Chan.  Ct,  1845,  Knickerbacker  v.  Bout- 
well,.  2 /Siwwi/.  (7A.,  819. 

33.  VaM«L  Where  one  colorably  bought  a 
vessel  upon  which  there  was  a  mortgage  lien, 
and  took  an  assignment  of  the  lien,  which  he 
afterwards  assigned  to  one  who  in  good  faith 
lent  money  on  the  fntb-  <^  the  assignment, — 
Beld,  that  though  the  lien  was  extinguished 
so  far  as  the  purehaser  of  the  vessel  was  con- 
cerned, it  was  not  extinguished  as  against  the 
assignee  of  the  lien.  If.  Y.  Superior  Ct.,  Sp.  T., 
1857,  Thompson  «.  Van-  Vechten,  5  Abbott^ 
Pr.,  458. 


BAlttINU  PROFnCBw 

1.  Defenoeo.  An  action  for  mesne  profits 
is  a  liberal  and  equitable  action,  and  will  allow 
of  every  kind  of  equitable  defence.  Ot.  of 
Brrors,  1800,  Murray  v.  Gouvemeur,  2  Joh/ne. 
Cos.,  488. 

2.  ImprovementB.-  One  who  took  posses- 
sion under  a  hona-Jlde  purchase,  may  be  al- 
lowed for  permanent  improvements,  in  an  ac- 
tion for  the  mesne  rents  and  profits,  to  the 
extent  of  the  rents  and  profits  claimed.  ^- 
preme  Ct,  1825,  Jackson  «.  Loomis,  4  Cow., 
168.  Oompare  Moore  v.  Oable,  1  Johns.  Oh., 
885. 

3.  SuggMtlon  Instead  of  action.  The  ac- 
tion for  mesne  profits  is  abolished  by  2  Rev. 
Stat,  810,  §§  48, 44,  and  a  suggestion  upon  the 
record  in  the  ejectment-suit  substituted  there- 
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for.    Supreme  Ct,y  1881,  Jackson  «.  Leonard, 
6  Wend,,  684. 

4.  And  the  proceeding  by  suggestion  is  snb- 
stantially  an  action  for  use  and  occupation. 
SupreTne  Ot.^  1888,  Broughton  «.  Wellington, 
10  Wend.,  666. 

5.  But 'an  action  of  trespass  may  still  be 
brought  for  the  original  entry,  or  for  mesne 
profits,  where  plaintiff  obtains  possession  with- 
out suit.  The  statute  must  be  restricted  to 
cases  where  the  claim  is  against  the  defend- 
ants in  the  ejectment-suit.  Supreme  Ct,, 
1844,  Leland  f>.  Tousey,  6  Hill,  828. 

€.  Mode  of  procedure  under  the  Oode. 
People  t).  Mayor,  &o.,  of  N.  Y.,  10  AbhotU'Fr,, 
111 ;  Thompson  «.  Sherrard,  12  Id.,  427. 

Consult,  also,  Ejbotmsnt,  46-61. 

As  to  the  Time  for  which  mesne  profits  may 
be  recovered,  see  Limitation. 


BCBTROPOUTAir  POLICB. 

POUOB. 

MZUTART  BOUNT7-LAin>a 

1.  Relatioii  back.  Under  the  act  of  1808, 
a  patent  for  military  bounty-lands,  though 
issued  after  the  patentee's  death,  if  he  died 
before  March  27, 1788,  vested  the  title  in  him, 
as  though  it  had  been  issued  to  him  living. 
Supreme  Ot,^  1806,  Jackson  «.  Phelps,  8  Oai., 
62 ;  1818,  Smith  «.  Van  Dursen,  16  Johns., 
848 ;  1828,  Jackson  «.  Mnmford,  9  Oow.,  264. 
See,  also,  Fisher  «.  Fields,  10  Johns.,  496. 

So  held,  in  favor  of  the  one  who  was  heir  at 
the  soldier's  death.  1806,  Jackson  o.  Winslow, 
2  Johns.,  80 ;  1817,  Jackson  «.  Howe,  14  Id., 
406.    Compare  Stevens  v.  Woolsey,  9  Id.,  826. 

So  hM,  in  favor  of  his  widow's  claim  of 
dower.  1842,  Sherwood  «.  Yandenburgh,  2 
mil,  808. 

2.  The  ezoeptioii  in  section  8  of  the  act  of 
1808,  in  respect  to  the  application  of  the  Stat- 
ute of  Descents  of  1786,  in  cases  where  the 
lands  were  held  by  hona-Jide  purchasers,  dsc, 
does  not  contemplate  actual  possession  and 
improvement  by  the  purchaser,  but  only  legal 
possession,  or  holding  of  the  title.  Supreme 
Ot.,  1828,  Jackson  v.  Mumford,  9  Cow.,  264. 


3.  Under  the  act  of  April  6, 1790,  a  grant 
to  a  soldier  who  was  not  alive  in  March,  1788, 
was  not  authorized,  and  nothing  passes  by 
such  a  grant.  Supreme  Ot.,  1821,  Jackson  v. 
Skeels,  19  Johns.,  198;  and  see  Jackson  «. 
Lyon,  9  Cow.,  664. 

4.  The  act  of  AprU  3, 1807  (6  Webst.  L., 
124), — whioh  vests  the  lands  patented  to  a 
deceased  soldier,  in  his  heirs,  though  aliens,  in 
like  manner  as  it  would  have  descended  to 
them  had  they  been  citizens  of  this  State,  at 
the  time  of  his  death, — intends  the  law  of 
descent  at  the  time  of  passing  the  act ;  and 
the  title  of  the  heirs,  as  it  respects  limitation 
of  actions,  is  to  be  deemed  to  have  accrued 
from  the  time  of  passing  the  act.  Supreme 
Ct.,  1821,  Jackson  «.  Skeels,  19  Johns.,  198; 
1824,  Jackson  e.  Lyon,  9  Cow.,  664. 

5.  The  act  of  1808  having  vested  the  land 
in  the  heirs  of  the  patentee  at  the  time  of  his 
death,  whenever  that  happened,  the  act  of 
1807  cannot  devest  the  title  of  such  heirs,  and 
transfer  it  to  others  theretofore  incapable  of 
inheriting  by  reason  of  alienism.  Supreme  Ct., 
1824,  Jackson  «.  Lyon,  9  Cow.,  664. 

€.  Slave.  A  patent  of  military  lands,  issued, 
pursuant  to  the  statute,  for  military  services 
in  the  Revolution,  to  a  slave  and  his  heirs 
and  assigns,  enables  his  children,  though  born 
in  matrimony  before  marriages  between  slaves 
were  legalized,  to  inherit,  and  their  convey- 
ance of  the  land  is  good.  The  disabilities  are 
removed  by  the  statute  authorizing  the  grant. 
Supreme  Ct.,  1826,  Jackson  v.  Lervey,  6  Cow., 
897.  S.  P.,  Ct.  of  Errors,  1828,  QoodeU  «. 
Jackson,  20  Johns.,  698. 

7.  A  sale  to  defray  the  ezpenses  of  sur- 
vey, of  the  60  acres  reserved  for  that  purpose 
in  a  corner  of  each  lot  of  the  military  tract, 
vests  a  complete  title  in  the  purchaser,  which 
cannot  be  affected  by  a  mistake  in  the  original 
survey,  according  to  which  patents  were  is- 
sued, by  which  an  actjoining  lot,  as  surveyed, 
contained  in  fact  only  660,  instead  of  600 
acres.  The  boundaries  depend  on  the  actual 
survey  and  location.  Supreme  Ct.,  1819,  Jack 
son  V.  Oole,  16  Johns.,  267. 

8.  That  the  power  of  the  attomey-gen- 
eral  to  sell  the  reservation  depends  on  the 
issuing  of  the  patent,  and  the  patentee's  de- 
fault to  pay  for  the  survey.  Hill  o.  Draper, 
10  Barb.,  464. 

9.  Imparovements.  One  who  had  settled 
on  land  in  the  military  tract,  under  color  of  a 
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bona^Jtde^VLTuhBse^  made  prior  to  April  5, 1808, 
19  entitled  to  be  paid  for  improvemeDts  before 
being  pat  ont  of  possession.  Supreme  Ct.y  1808, 
Jackson  v.  Bosh,  8  Johm.^  512. 

10.  When  one  enters  nnder  color  of  title  by 
descent,  and  leases  the  land,  the  lessee  is  not 
entitled  to  be  paid  for  his  improvements  nnder 
that  act.  ^preme  Ct,^  1818,  Jackson  v,  Stan- 
ley, 10  JohnM.^  183. 

Nor  does  the  act  apply  except  to  sales  made 
nnder  it,  and  improvements  ascertained  and 
paid  for  before  patent  issned.  1808,  Jackson 
e.  Seaman,  8  Td,^  495. 

11.  Deposit  of  deeds.  A  deed  of  military 
bonnty-landS)  though  recorded  before  the  enact- 
ment of  Jan.  8, 1794,  is  void  as  to  a  subsequent 
purchaser  for  a  valuable  consideration,  whose 
deed  is  first  deposited.  The  object  of  the  act  is 
not  merely  to  give  notice,  but  to  facilitate  de- 
tection of  forgeries,  which  a  record  does  not  do. 
St^mme  Ct,^  1808,  Jackson  «.  Hubbard,  1  CaL^ 
8S.  To  the  same  effect,  Ct.  of  Error$y  1822, 
Wendell «.  Wadsworth,  30  Johm,,  659 ;  revers- 
ing S.  a,  5  JohM.  Ch.^  224.  Supreme  Ct,  1848, 
Taylor  o.  Marshall,  mU  db  D,  Supp.,  98 ;  S.  P., 
1826,  Jackson  v.  Bowen,  6  Cow^  141. 

12.  The  words  ^^smbsequent  purchaser  for 
valuable  consideration,"  in  the  act  of  1794, 
are  equivalent  to  **  horuhjlde  purchaser.^'  [10 
Johns.,  467.]  The  act  applies  only  to  deeds 
dated  prior  to  it  Supreme  Ct,  1887,  Van 
Rensselaer  «.  Olark,  17  Wend,,  25. 

13.  Where  a  conveyance  is  by  attorney,  the 
power  as  well  as  the  conveyance,  must  be  de- 
posited. Supreme  Ct.,  1826,  Jackson  v.  Bow- 
en,  6  Cow,,  141 ;  overruling  Jackson  v,  Neely, 
10  Johm.,  874. 

14.  A  deed,  though  not  deposited,  is  good 
as  against  the  grantor  and  his  heirs.  Supreme 
Ct,  1828,  Jackson  o.  Phillips,  9  Cow,,  94. 

15.  The  act  does  not  apply  to  deeds  or  pat- 
ents granted  by  authority  of  the  State, — e,  g,, 
a  conveyance  by  the  surveyor-general  of  a 
fifty-acre  reservation  for  surveys.  Supreme 
Ct.,  1828,  Jackson  v.  Oolver,  1  Wend.,  488. 

16.  Nor  to  the  deed  of  such  reservation  by 
the  grantee  thereof.  Supreme  Ct,  1882,  Jack- 
son 9.  Chamberlain,  8  Wend.,  620. 

17.  Recordiiig.  The  act  of  February,  1798 
(S  ^h  prohibited  recording  deeds  of  military 
bounty-lands  executed  before  May  1  preceding, 
unless  they  were  proved  or  acknowledged 
according  to  the  provisions  of  the  act  of  1797 ; 
but  the  supplementary  act  (Feb.,  1798)  ex- 


tended the  time  when  the  act  of  1797  should 
take  effect,  until  December  1,  1798.  Char^ 
eery,  1848,  Orowder  o.  Hopkins,  10  Paige, 
188. 

As  to  the  Fonn  and  Bffect  of  patents,  see 
Patent  (poe  Lands). 

18.  Sliexlff*s  deed.  Under  the  statute  of 
registering  conveyances,  ^.,  of  military  boun- 
ty-lands (1  Eem.  L.  of  1818,  209),  a  sheriff's 
deed  for  such  land  must  be  recorded  to  be 
valid  against  a  subsequent  honchfide  purchaser 
for  value.  [2  Oai.,  61.]  Supreme  Ct,  1816, 
Jackson  d,  Terry,  18  Johns.,  471. 


MIIiITART  LAW. 

1.  A  soldier  Imprisoned  by  his  superior 
officer,  is  not  thereby  exempted  from  obliga- 
tion to  do  any  duty  which,  under  his  restnunt, 
he  can  perform.  Supreme  Ct,  1817,  Schune- 
man  v.  IJiblee,  14  Johns.,  285. 

2.  Unwritten  law.  That  the  law  martial 
is  not  wholly  written,  but  is  composed,  in 
part,  of  military  usage.    lb. 

3.  fikildiers  not  to  be  quartered  In  a  house 
without  consent  of  owner,  &c.  1  Beo.  8UU.,  98, 
§6- 


MIZiITIA. 

1.  Organlxatlon  and  regulation  of  the  militia 
of  the  State.  Ocmst.  <tf  1846,  art.  10,  H  1-6 ;  1 
Reo.  Stat.,  6  ed.,  716-^10. 

2.  Of  the  reorganization  of  the  militia,  under 
various  statutes  from  1846  to  1855.  People  v, 
Scrngham,  25  Barb.,  216;  reversing  8.  0.,  80 
ii.,802;  Peoples.  Sampson,  25 /d.,  254;  and 
see  People  e.  Ewen,  17  How.  Fr.,  875. 

3.  Ztacempted  persons  enumerated.  1  Rev. 
StaL,  5  ed.,  715,  716. 

4.  Also  persons  of  religious  denominations 
averse  to  bearing  arms.    ConU.  qf  1846,  art  11>  §  1  • 

5.  Certain  canal  officers.  1  Seo.  Stat.,  260, 
§187. 

6.  Certain  officers  of  the  salt-works.  1  See. 
/Sto.,278,  §163. 

7.  Keepers  of  poor-houses.  1  Rev.  SlaL,  681 ,  §  72. 

8.  Officers  of  Metropolitan  Police.  2  Lmet  qf 
1867, 211.  oh.  669,  §  18  ;  and  see  Squires'  Case,  12 
Abbots  Pr.,  38. 

9.  Foremen  in  town  fire-companies.  Laws  tf 
1845,  264,  oh.  244. 

10.  If  a  person  exempt — e.  g.^  a  Quaker- 
does  not  claim  his  exemption,  and  offer  proper 
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proof  of  it,  no  action  will  lie  against  the  officer 
who  returned  him  to  the  court-martial  as  a 
delinquent,  unless  malice  express  or  implied 
be  shown.  Supreme  Ct.^  1814,  YanderbUt  «. 
Downing,  11  Johm.^  83. 

11.  A  contractor  for  carrying  the  mail  is 
not  exempt  from  military  duty,  under  the  act 
of  Bess.  82,  ch.  145,  §  2.  Supreme  Gt^  1816, 
Johnson  i?.  Hunt,  18  Johne,^  186. 

12.  Infemt  Though  the  enlistment  of  an 
infant  be  deemed  void,  he  is  not  entitled  to 
desert ;  and  if  he  deserts  from  actual  service 
of  the  United  States,  he  may  legally  be  arrest- 
ed as  a  deserter.  Ct,  of  Errors^  1814,  Wilbur 
«.  Grace,  12  Johns,^  68 ;  reversing  S.  0.,  10 
Id.,  458. 

13.  The  governor,  as  the  commander-in- 
chief  of  the  militia,  is  made  the  supreme  head 
of  the  military  forces  of  the  State.  Every  sub- 
ordinate officer  is  dependent  on  him  and  owes 
obedience  to  him,  and  he  is  the  ultimate  judge 
of  every  disputed  election  in  the  militia  of  the 
State.  The  court  cannot,  on  mandamus  to  one 
of  his  officers,  review  his  orders  to  his  subor- 
dinates, in  relation  to  the  military  affairs  com- 
mitted to  His  discretion.  Supreme  Ct,  1857, 
People  V.  Scrugham,  25  Barb,^  216 ;  reversing 
S.  0.,  20  Id.,  802. 

14.  Appointment  of  offlceiB.  Under  the 
act  of  1851  {Loice  of  1851,  887,  ch.  180),— 
which,  to  facilitate  the  organization  of  the 
new  military  districts,  authorized  the  gov- 
ernor, as  commander-in-chie^  to  appoint  and 
commission  the  brigade,  regimental,  and  com- 
pany officers  necessary  to  complete  the  organ- 
ization of  all  military  districts  not  then  organ- 
ized,— ^the  only  prerequisite  to  the  exercise  of 
the  power  is,  that  he  should  deem  the  appoint- 
ment necessary  to  complete  the  organization 
of  the  brigade-district,  he  being  the  proper 
and  ultimate  Judge  as  to  the  oompleteness  of 
the  organization ;  and  the  fact  of  his  having 
exercised  the  power,  by  appointing  such  an 
officer,  is  conclusive  evidence  that  the  ne- 
cessity for  the  appointment  existed.  Supreme 
Ct.,  Sp.  T.,  1857,  People  v.  Sampson,  25  Ba/rh,, 
254. 

15.  Of  the  distinction  between  the  right  to 
office  and  the  possession  of  a  command.  Peo- 
ple 9.  Scrugham,  25  Bcvrh,,  216;  r 3 versing  S. 
C,  20  Id,,  802;  People  v.  Ewen,  17  How.  Pr., 
875. 

16.  The  oommifleaxy-general  has  no  au- 
thority to  loan  the  arms  of  the  State,  or  to 


make  any  other  disposition  of  them  not  spe- 
cially authorized  by  statute.  Supreme  Ct, 
1842,  State  of  K  T.  v.  Oity  of  BuflFalo,  2  Eill, 
484. 

17.  Hnea.  Under  1  Rev.  Stat,  516,— 
which  required  delinquents  to  be  summoned 
to  appear  to  show  cause  why  a  fine  should  not 
be  levied, — a  summons  is  in  the  nature  of  pro- 
cess, and  should  be  served  personally.  Su- 
preme Ct,  1810,  Oapron  «.  Austin,  7  Johns., 
96. 

18.  Disregarding  voicl'diBcliarge.  Where 
a  captain  of  militia  returned  as  a  delinquent 
one  who  held  a  discharge  which  was  void  for 
^ant  of  the  signature  of  the  proper  officer ; — 
Seld,  that  in  so  doing  he  was  but  performing 
his  duty ;  and  that  he  was  not  liable  to  an  ac- 
tion therefor.  It  was  for  the  court-martial  to 
judge  of  the  validity  of  the  discharge;  and 
their  decision  fining  the  delinquent  was  con- 
clusive that  the  return  was  not  false  and 
malicious.  Supreme  Ot.,  1818,  Ferris  v.  Arm- 
strong, 10  Johns.,  100;  S.  P.,  1814,  Vander- 
bilt  V.  Downing,  11  Id.,  88. 

19.  Disorder.  Privates  who  appear  in  fan- 
tastic dress  tending  to  excite  disorder,  may  be 
returned  as  delinquents  in  duty,  and  fined. 
Suprems  Ct.,  1886,  Rathbun  v.  Sawyer,  15 
Wend:,  451. 

20.  Collection  of  fines.  Fines  under  1  Rev» 
Stat.,  807-^16,  imposed  by  any  regimental 
court-martial,  can  be  collected  only  by  war- 
rant, and  not  by  action ;  and  this  applies  to 
fines  on  commissioned  officers  under  Laws  of 
1885,  850,  §  21.  Supreme  Ot.,  1848,  People  v. 
Hazard,  4  Eill,  207. 

21.  Under  the  Laws  of  1885,  852,  §  28,  the 
warrant  for  fines  imposed  by  court-martial, 
cannot  be  executed  by  a  marshal,  but  must 
be  by  a  constable.  That  act  impliedly  re- 
peals 1  Rev.  Stat.,  811,  §  84.  Supreme  Ct.^ 
1844,  Hall  «.  Jackaway,  7  Eill,  51. 

2Z  MiUtia  in  the  service  of  the  United 
States  under  the  act  of  1795,  are  subject  to 
the  rules  and  articles  of  war  of  the  United 
States,  though  made  after  that  act.  Supreme 
Ot.,  1814,  Vanderheyden  v.  Young,  11  Johns., 
150. 

23.  The  militia  of  the  several  States  are  not 
subject  to  the  rules  and  articles  of  war  unless 
they  are  in  the  actual  service  of  the  United 
States.*    Supreme  Ot.,  1821,  Mills  9.  Martin, 


*  Bat  see  Kartin  v.  Mott,  12  WhioL,  19. 
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19«ro&n<.,7.  FoUowed,1828,Bathbiin«.Mar- 
tio,  20  Id^  848. 

^4.  An  ftct  to  authoriflB  a  voltmteer  militia, 
and  to  provide  for  the  public  defence.  Lawi  rf 
1861,  634,  ch.  277. 

As  to  the  coDstitationality  of  the  Conaoll- 
datlon  anthoriced  by  the  act  of  1864,  see  Oon- 
flTiTunoNAL  Law,  829. 


MZBDfiBCBANOR.* 

1.  Aooeaaaxiea.  In  mifldemeanors  there 
are  no  aooeeearies ;  but  all  the  gailty  actors, 
whether  present  or  absent  at  the  commission 
of  the  offidnoe,  are  principals,  and  should  be 
indicted  as  sndi.  Qu/premt  Gt,^  1847,  People 
1?.  Erwin,  4  Dm.^  129. 

2.  Thus  where  one  leases  a  honse  to  be 
kept  as  a  honse  of  ill  fame,  and  it  is  so  kept 
with  his  knowledge  and  to  his  profit,  he  is  in- 
dictable as  a  keeper  of  the  honse.  lb, ;  OTcr- 
mling  Brockway  o.  Peoi^  2  J9«22,  658. 

3.  Mergar.  A  conspiracy  to  commit  a  mis- 
demeanor is  not  merged  in  the  misdemeanor. 
Where  two  crimes  are  of  equal  grade  there  can 
be  no  l^gal,  technical  merger.  Supreme  CU^ 
1880,  People  «.  Mather,  4  Wend,,  229,  265.t 

4.  Faroe  and  effect  of  the  word  ^'  misde- 
meanor," in  the  description  of  an  offence  in  a 
commitment,  considered.  People  v.  Oavanagh, 
2  AhbotW  Fr.,  84;  S.  0.  more  fully  reported, 
2  Fori.  Or,,  660. 

5.  Probitdted  acta,  in  general.  Where  the 
peifunmmce  of  any  act  is  prohibited  by  any  stat- 
ate,  and  no  peniUty  for  the  yiolation  of  such 
dt&tnte  is  imposed,  either  in  the  same  section 
eontH&ning  snch  prohibition,  or  in  any  other  sec- 
tion or  statute,  the  doing  sach  act  shall  be  deemed 
a  misdemeanor.    2  Rm.  Slat.,  696,  %  89. 

€,  Waiiil  WTong-dQtag.  In  general,  where 
the  oonomon  law  or  a  statute  forbids  the^  do- 
ing a  thing,  the  doing  it  wilfully,  though  with- 
out any  oormpt  motire,  is  indictable.  8u- 
pn/M  Ot.^  1849,  People  v,  Norton,  7  Barb,, 
477.  To  nearly  same  effect  is,  1866,  People 
9.  Bogart,  8  Farh.  Or.,  148;  S.  0.,  8  AbbotW 
IV.,  198. 


*  For  the  very  nnmeroos  statutes  creating  or  de- 
ilniag  miBdemeanora,  or  prescribing  the  paDishmeDt 
of  particular  offences,  the  session  laws  themselvea, 
or  the  Berised  Statutes,  5  ed.,  should  be  consulted. 

t  Approved  in  Commonwealth  v.  Delaoj,  1  Oranft 


7.  Thus,  oommissioners  of  ezdse  are  liable 
to  indictment  for  wilfully  granting  a  license  to 
to  sell  liquor  to  a  person  known  to  them  not 
to  possess  the  requisite  qualifications.  Sth- 
preme  Ot,,  1849,  People  e.  Norton,  7  Barb,, 
477. 

8.  So  a  police-justice  is  indictable  for  mis- 
demeanor in  letting  an  offender  to  bail  con- 
trary to  law,  without  proof  of  a  corrupt  mo- 
tive. Supreme  OC,  1866,  People  e.  Bogart,  8 
Farh  Or.,  148.     ' 

9.  Neglect  of  oflteial  duty.  Where  any 
duty  is  or  shall  be  enjoined  by  law  upon  any 
public  officer,  or  upon  any  person  hold&ng  any 
public  trust  or  employment,  every  wilful  neglect 
to  perform  such  duty,  where  no  special  provision 
shidl  have  been  made  for  the  punishment  of  such 
delinquency,  shall  be  a  misdemeanor.  2  Rev, 
S^.,  696,  §  88. 

10.  MaUoioos  mlflohlef  to  the  perean  of 
another,  a  misdemeanor.  People  «.  Blake,  1 
WTieel.  Or,,  490;  Gilmore's  Case,  2  Oity  H, 
Bee,,  29. 

11.  Malidoufl  and  wanton  mischief  to  prop- 
erty, is  indictable  as  a  misdemeanor.  If  the 
act  is  done,  not  from  any  expectation  of  gain, 
but  from  a  spirit  of  wanton  cruelty  or  revenge, 
it  is  deemed  a  criminal  offence,  both  from  its 
moral  turpitude  and  from  its  tendency  to  pro- 
voke to  a  breach  of  the  peace.  [Reviewing 
the  cases.]  Supreme  Ot.,  1826,  People  v.  Smith, 
6  Oaui,,  268 ;  1888,  Loomis  e.  Edgerton,  19 
Wmid.,  419. 

12.  So  held,  of  the  wanton  killing  a  domes- 
tic animal.    People  «.  Smith,  6  Oow.,  268. 

13.  So  held,  of  the  wanton  destruction  of  a 
chattel.    Loomis  v.  Edgerton,  19  Wend,,  410. 

14.  The  mere  fact  that  an  injury  to  property 
was  malicious,  and  without  hope  of  profit  to 
the  offender,  does  not  make  it  indictable.  The 
cases  indicating  that  rule  are  to  be  sustained 
upon  special  drcumstances, — e.  g^  that  the 
offence  was  committed  clandestinely,  or  in- 
volved i^ggravated  cruelty  to  animals,  he. 
Supreme  Ot,,  1848,  Eilpatrick  e.  People,  6 
Den,,  277. 

15.  Thus  the  wilful  and  malicioos  breaking 
of  windows  in  a  dwelling-house  is  not  a  mis-* 
demeanor  at  common  law.    lb, 

16.  Cruelty  to  animals, — e.  g,,  calves, — ^a 
misdemeanor^  Morris'  Oase,'  6  Oity  H,  Bee^ 
62. 

17.  Forging  a  receipt  for  a  promissory 
note,  '^  to  be,  when  paid,  in  ful V  &c.,  although 
not  forgery  within  the  statute,^  is  a  misde- 
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meanor  at  common  law.     Oytr  4b  7.,  1828, 
People  «.  Hoag,  2  Fo/rh,  Or.y  86. 

1&  Removing  landmarka,  not  a  misde- 
meanor at  oonmion  law,  although  one  by  etat- 
nte.    Tonng  «.  Miller,  8  Hillt  21. 

19.  BflanTing  after  divoroe.  Although 
one  who  has  been  divorced  from  hie  wife  for 
his  own  adultery  is  not  guilty  of  bigamy,  in 
marrying  again  while  his  former  wife  is  yet 
living,  he  may  be  punished  for  misdemeanor 
therein.    Supreme  Ct.^  1849,  People  ©.  Hovey, 

6  Barb.,  117. 

20.  Refusal  to  assist  an  ofScer  in  over- 
coming resistance  to  an  unlawful  execution  of 
process,  not  a  misdemeanor,  under  2  Rev.  Stat, 
441,  §  82.  Supreme  Ct,  1888,  Elder  v.  Morri- 
son, 10  Wend^  128. 

21.  Breaking  open  private  letter,  a  mis- 
demeanor at  common  law.  Noah's  Oase,  8 
City  H,  Rec.,  18;  GilPs  Oase,  Id,,  61. 

22.  Selling  liquor  without  a  license,  punish- 
able as  a  misdemeanor,  under  Laws  of  1857, 
410,  ch.  628,  §  18.  (X  of  Appeals,  1858,  6e- 
han  c.  People,  17  K  F.  (8  Smith),  516 ;  8.  0., 

7  AbhotUP  Pr.,  82 ;  16  Haw,  Pr.,  158 ;  8  Park, 
Cr,,  686.    Supreme  GL,  1857,  People  o.  Shea, 

8  Id,,  562.    Compare,  also,  Van  Zant  «.  Peo- 
ple, 2  Id,,  168;  and  Ezoisb,  28. 

23.  Puniahment^  in  genera..  Every  person 
convicted  of  any  misdemeanor,  a  punishment  for 
which  is  not  prescribed,  shall  be  punished  by  im- 
prisonment in  a  county  jail,  not  exoeoding  one 
year,  or  by  fine  not  exceeding  $260,  or  by  both. 
2  Rev.  Stat.,  697,  %  40. 

See,  also,  OBDiBs,  Obdonal  Law,  Indiot- 
if BNT,  and  titles  there  referred  to. 


MZ8NOMBR. 

1.  Defendant's  name.  Where  the  surname 
recited  in  an  obligation  varies  f^om  that  in 
the  subscription,  by  a  slight  misspelling,^^,  g^ 
Hinsdall  and  Hinsdale, — the  obligor  may  be 
sued  by  the  name  subscribed  alone,  vnthout 
an  aliae  dictus.  Supreme  Ot»,  1805,  Meredith 
V,  Hinsdale,  2  Cai,,  862. 

2.  A  misspelling,  which,  according  to  the 
pronunciation  of  the  language,  does  not  vary 
the  sound,  is  not  a  misnomer, — e,  g,,  Petris 
for  Petrie.  Supreme  Ot,,  1805,  Petrie  «.  Wood- 
worth,  8  Cai,,  219. 

3.  A  middle  name  or  initial  is  no  part 
of  a  name,  and  may  be  disregarded.    The  law 


knows  only  of  one  Christian  name.  [Oo.  litt, 
8,  a;  1  Ld.  Raym.,  562 ;  Yin.,  tit.  Misnomer^ 
0.  6,  pi.  6  h  6.]  Supreme  Ot,,  1809,  Franklin 
«.  Talmadge,  5  Johne.,  84 ;  1824,  Roosevelt  e. 
Gardinier,  2  Omo,,  468 ;  1841,  Milk  9.  Ohristie, 
1  Hill,  102. 

4.  Tlie  addition  of  senior,  or  junior,  is 
mere  matter  of  description,  and  forms  no  part 
of  the  name.  It  is  a  casual  and  temporary 
designation.  Supreme  Ct.,  1811,  People  v, 
Collins,  *l  Johns,,  549.  To  the  same  effect, 
Ct,  qf  Errors,  1888  [citing,  also,  1  Balk.,  7;  10 
Mass.,  208],  Fleet  v.  Toungs,  11  Wend.,  522. 

5.  Where  a  man  is  known  with  the  addition 
of  junior,  the  omission  of  that  addition  in  an 
indictment  under  the  act  of  1779  (which  for- 
feited the  property  of  those  who  adhered  to 
the  enemies  of  the  State— proceedings  under 
which  are  more  liberally  construed  than  ordi- 
nary proceedings),  is  not,  in  a  collateral  pro- 
ceeding, conclusive  that  he  was  not  intended. 
Supreme  Ct,,  1804,  Jackson  v.  Prevost,  2  Cai,, 
164. 

6.  Patentee  of  lands.  Where  a  patent  for 
lands  was  granted  to  David  H.,  without  any 
words  of  description  to  identify  him ;  and  a 
subsequent  statute  was  passed,  declaring  that 
Daniel  H.  was  the  patentee  intended,  and  that 
the  land  should  be  vested  in  him  in  the  same 
manner  as  if  he  had  been  named  in  the  patent ; 
— Held,  that  even  if  the  original  patent  were 
void  by  reason  of  the  misnomer,  the  land 
would  have  remained  in  the  State;  and  the 
statute  amounted  to  a  legislative  grant,  sup- 
plying the  place  of  a  patent.  Supreme  Ct, 
1818,  Jackson  9.  Stanley,  10  Johns.,  188. 

7.  Where  the  alleged  mistake  was  in  the 
surname, — viz..  Houseman  for  Hoemer,— 4md 
there  were,  in  fact,  two  persons,  each  answer- 
ing to  one  of  the  names,  and  capable  of  ac- 
cepting the  patent  ;—JErtf 2(2,  that  the  mistake 
could  not  be  inquired  into.  It  would  bo  al- 
lowing parol  evidence  to  vary  a  written  in- 
strument. The  proper  remedy  is  to  vacate 
the  grant  by  seire  facias.  Supreme  Ct.,  1815, 
Jackson  «.  Hart,  12  Johns,,  77;  and  see  Jack- 
son «.  Boneham,  15  Id.,  226. 

a  Where  a  patent  was  issued  to  Moses 
Minner,  and  plaintiff  claimed  under  Moses 
Miner, — Held,  that  as  it  did  not  appear  that 
there  had  been  in  the  army  any  man  by  the 
name  of  Minner,  it  must  be  considered  a  mere 
misspelling  of  Uie  name,  which  could  not  af- 
fect the  identity  of  the  person;  nor  was  it 
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such  a  differeDce  in  the  spelling  as  to  make  it 
a  distinct  name.  Supreme  Ot,^  1818,  Jackson 
c.  Boneham,  16  Johne.^  226. 

9.  The  record,  upon  anthority  of  ^hich  a 
patent  issued  to  'William  Patterson,  described 
the  soldier  for  whom  it  was  intended,  as  a 
priTate  in  H.'s  regiment  A  subsequent  deed 
described  the  grantor  therein  as  William  Pat- 
terson, late  a  private  in  H.'s  regiment,  but  was 
signed  William  Petterson.  Beld^  &at  it  not 
having  been  shown  that  there  was  any  soldier 
in  that  regiment  by  the  name  of  Patterson, 
the  evidence  of  identity  was,  prima  facie^  suf- 
ficient.   Supreme  Ct.^  1828,  Jackson  t,  Cody, 

9  (7<pf9.,  140. 

10.  ConTeyanca  The  word  junior  is  no 
part  of  a  name,  but  is  merely  descriptive  of 
the  person*  Its  omission  from  the  name  of  a 
grantee  is  merely  presumptive  evidence  that 
the  grantee  was  the  father,  and  not  the  son, 
where  both  bear  the  same  name.  And  the 
presumption  may  be  rebutted  by  showing  that 
the  grantor  intended  to  convey  to  the  son  by 
the  name  and  description  contained  in  the 
deed.     [Holt,  4;  6  Mod.,  198;  7  Johns.,  549; 

10  Mass.,  208.]  Chancery^  1848,  Padgett  v, 
Lawrence,  10  Paige^  170. 

11.  Nonsiitt  Where,  in  a  suit  against  two 
defendants,  in  assumpsit,  in  which  one  is  ar- 
rested and  the  other  returned  not  found,  it 
appears  on  the  trial  tKat  the  defendant  not 
brought  in  is  misnamed  in  the  declaration,  as 
being  called  John  instead  of  George,  the  plain- 
tiff will  be  nonsuited  for  the  variance.  [4  T. 
R.,  611.]  Supreme  Ot,  18S7,  Waterbury  v. 
Mather,*  16  Wend,,  611. 

12.  Motion.  That  Grautis,  or  Quartus,  for 
Gerardus,  is  a  misnomer  for  which  proceed- 
ings may  be  set  aside  on  motion.  Supreme 
Ct,  1825,  Mann  «.  Oarley,  4  Chw.y  148. 

13.  Misnomer  must  be  pleaded  and  is  not 
ground  of  motion.    Bule  of  1825,  lb,,  156. 

Ab  to  Disregarding  and  amending,  see 
Ahsndiixnt. 

As  to  the  proof  of  Identity,  see  Evidbnox. 

As  to  errors  in  the  names  of  Legatees,  see 
Lbgaot. 

As  to  the  names  of  Paxties  in  contracts, 
see  CoBTBAOTS,  15-21. 
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Organisation,  powers,  liabilities,  &c.,  of. 
Lam  qf  1848,  447,  ch.  819  ;  1849,  400,  eh.  278 ; 
1853,  948,  ch.  487  ;  1854, 126,  ch.  50 :  1857,  615, 
ch.  802 ;  same  stat.,  2  Rev.  SUA.,  6  ed.,  628-625. 
Extended  to  mission  and  sabbath-school  pur- 
poses, XotM  qf  1861,  ch.  239. 


lis  title  relfltaA  to  the  jorladiotloii  of  equltj  to  oorreot  or 
»rm  miBtakea.    Tb«  easee  relative  to  the  reooverj  at  law 
of  xDonejr  paid  under  mistake,  are  ohiefly  oolleeted  nnder 

MONBT  KBOBTSD.] 

1.  General  mla  Where,  from  a  defect  of 
the  common  law,  want  of  foresight  of  the 
parties,  or  other  mistake,  or  accident,  there 
would  be  a  failure  of  justice,  it  is  the  duty  of 
a  court  of  eqiiity  to  supply  the  defect,  or  fur- 
nish a  remedy,  saving  always  the  rights  of 
those  who  have  prior  equities.  Ohaneery^ 
1880,  Quick  v,  Stuyvesant,  2  Paige,  84. 

2.  Where  it  is  palpable  that  actual  injustice 
has  been  done,  through  inadvertence  and  mis- 
take of  counsel,  although  it  arose  from  a  mis- 
apprehension of  the  law,  or  rules  of  practice, 
the  court  will  feel  bound  to  relieve  the  party, 
if  that  can  be  done  without  prejudice  to  the 
rights  of  other  parties;  by  which  is  meant, 
without  any  loss  to  them,  other  than  such  as 
may  necessarily  result  from  establishing  what 
may  be  shown  to  be  the  rights  of  the  party 
applying.  21.  T,  Superior  Ct,,  1857,  Levy  ©. 
Joyce,  1  Boew.,  622. 

3.  Equitable  jurisdiotion.  A  mistake  in  a 
deed, — e,  g,,  where  it  omits  one  of  the  courses 
in  the  description,— cannot  be  rectified  in  an 
action  at  law,  in  which  such  deed  is  intro- 
duced. Relief  can  only  be  had  in  chancery. 
Supreme  Ct.,  1848,  Oameron  v,  Irwin,  6  Eill, 
272. 

4.  A  mistake  must  be  proved.  A  court 
of  equity  cannot  reform  a  written  instrument 
except  in  a  direct  suit  for  that  purpose.  And 
it  must  be  alleged  and  proved  that  there  was 
accident  or  mistake  in  the  preparation  of  the 
instrument;  so  that  it  does  not  express  the 
true  intent  of  the  parties.  Ot,  of  AppeaU^ 
1849,  Leavitt  «.  Palmer,  8  K  T.  (8  Otmet), 
19.* 


*  Reported  below,  5  Barb.,  9.    See  a  copy  of  the 
trust-deed  referred  to  in  the  case,  SN.F.  L$g.  Obi.t  68. 
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5.  A  bank,  for  the  purpose  of  fiecaring  a 
creditor,  exeonted  its  ootes  in  a  form  prohib- 
ited by  law,  and  at  the  same  time  ezecnted  a 
troflt-deed  which  purported  to  be  collateral  to 
the  vatee,  and  contained  no  reference  to  the 
original  liability.  Hdd^  that  the  deed  could 
not  be  sustained  as  security  for  the  original 
liability.  There  was  no  mistake  in  preparing 
it  It  was  just  what  the  parties  intended,  a 
security  for  the  notes.  That  mode  of  securing 
the  debt  being  iUegal,  the  court  could  not 
make  a  new  contract  for  the  parties.    Ih. 

€.  Mistake  of  law.  Every  person  is  bound 
to  know  the  law;  and,  where  there  is  no 
mistake  as  to  facts,  but  only  as  to  the  legal 
consequences,  there  can  be  no  ground  for 
relief.  Ghanoery^  1815,  Shotwell  v,  Murray, 
1  Johm.  Oh.,  612;  S.  P.,  1822,  Storrs  v.  Bar- 
ker, 6  7(2.,  166. 

7.  Whether  relief  may  not  be  granted  when 
there  is  a  mutual  mistake  as  to  the  law. 
Ohamplin  v.  Laytin,  6  Paige,  189 ;  18  W&nd., 
407. 

a  If,  in  any  case,  chancery  can  relieve 
against  a  mistake  in  law,  where  the  defendant 
has  been  guilty  of  no  fraud  or  unfair  practice, 
it  can  only  be  where  defendant  has  in  fact 
lost  nothing  by  the  mbtake,  and  where  the 
parties  can  be  restored  substantially  to  their 
former  situation.  ChajMery,  1888,  Orosier  9. 
Acer,  7  Faige,  187. 

.9.  Where  the  parties  make  just  such  an  in- 
strument as  they  intend  to  make,  a  mere  error, 
common  to  both,  as  to  its  legal  effect,  will  not, 
in  the  absence  of  fraud,  surprise,  &c.,  author- 
ize the  correction  of  instrument  in  court  of 
equity.  Supreme  Ot.,  3p,  T.,  1860,  Arthur  «. 
Arthur,  10  Ba/rh.^  9. 

10.  A  mistake  as  to  the  legal  effect  and 
operation  of  an  instrument  is  not,  in  general, 
ground  for  reforming  it  Courts  do  not  re- 
lieve from  acts  done  under  a  full  knowledge 
of  the  facts,  though  under  mistake  of  law. 
This  rule  prevails,  especially  in  cases  of  com- 
promises and  of  family  arrangements.  Su- 
preme Ot.,  Sp.  71, 1848,  Bupre  v.  Thompson, 
4  Barb,,  279 ;  affirmed,  on  other  grounds,  8 
Id.,  687;  S.  P.,  1860,  Gilbert  v,  Gilbert,  9  Id,, 
682. 

.11.  ▲  will  cannot  be  corrected  upon  the 
ground  that  the  testator  was  mistaken  as  to 
its  effect.  Thus,  where  one  who  had  made  a 
will  devising  lands  to  his  children  as  tenants 
in  common,  afterwards  deeded  a  share  to  one 


son,  in  the  belief  that  the  grant  would  revoke 
&e  devise  as  to  .him, — Eeld,  that  the  court 
could  not  give  effect  to  the  error  so  as  to  make 
the  grant  a  revocation  of  the  devise.  Su- 
prame  Ot.,  Sp,  T,,  1860,  Arthur  «.  Arthur,  10 
Barl,,  9. 

12.  One  who  had  made  a  will  devising  land 
to  his  wife,  afterwards  exchanged  it  for  other 
land,  and  the  wife  Joined  in  his  deed ;  they 
both  supposing  that  the  land  acquired  in  ex- 
change would  be  substituted  and  passed  by 
the  will,  which  was  retained  unaltered.  Held, 
after  the  death  of  testator,  that  the  mistake 
being  one  of  law,  equity  could  not  grant  the 
widow  relief!  Supreme  Ct,,  £^,  T,,  1860,  Gil- 
bert V.  Gilbert,  9  Bofh,,  682. 

33.  fitatate.  One  who  was  threatened  with 
a  prosecution  for  a  ^penalty  for  running  the 
gate  of  a  plank-road,  paid  numey  in  compro- 
mise. The  payment  was  made  and  received 
under  the  mistaken  assumption  that  a  section 
giving  the  penalty  demanded  had  been  incor- 
porated into  the  Statute  of  Plank-roads,  ffeld, 
that  it  was  not- a  case  of  pure  mistake  of  law, 
but  rather  of  mistake  of  £act  as  to  the  contents 
of  the  statute.  Supreme  Ct.,  1861,  Pitcher  v. 
Turin  Plank-road  Co.,  10  Mart,,  486. 

14.  Foreign  law.  Ignorance  of  a  foreign 
law  is  ignorance  of  fact;  and  in  respect  to  this 
rule,  the  statute  laws  of  one  State  of  the  Union 
are  to  be  deemed,  in  another  State,  foreign 
law.  Supreme  Ct.,  1860,  Bank  of  Ohillicothe 
V,  Dodge,  8  Barh.,  288. 

15.  Hence,  where  a  corporation  of  another 
State  has  advanced  money  there  upon  a  draft 
of  a  banking  association  of  this  State,  which 
draft  was  void  by  a  statute  of  this  State,  not 
known  to  the  officers  of  such  corporation,  it 
may  recover  back  the  money  paid,  as  money 
paid  under  a  mistake  of  fact    lb, 

16.  Remedy  undar  the  Code.  In  an  ac- 
tion to  recover  damages  for  the  breach  of  a 
covenant  against  incumbrances,  the  defendant 
may  show,  under  the  Oode  of  Procedure,  by 
way  of  defence,  that  the  incumbrance  referred 
to  as  constituting  the  breach  of  the  covenant, 
was,  by  mistake,  omitted  to  be  excepted  from 
its  operation.  And  as  defendant,  in  such  ac- 
tion, cannot  have  affirmative  relief  upon  his 
answer,  a  cross-action  to  obtain  a  reformation 
of  the  covenant^  and  in  the  mean  time  to  stay 
proceedings  in  the  action  for  damages,  is 
proper.  Ct,  of  Appeals,  1861,  Haire  «.  Baker, 
6  i^.r.a^W.),  867. 
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17.  That  sinoe  the  Code,  a  plaintiff  olaimixig 
ander  a  defeetiye  deed,  and  abowing  Baffioient 
gronnda  for  reforming  it,  may  have  the  eame 
remiedy  as  if  he  had  brought  two  actions ;  one 
to  reform  the  inatmment,  and  the  other  to  en- 
force it  as  reformed.  Ot,  ctf  Appeak,  1868, 
Lanb  9.  BuokmiUer,  17  K  T.  (8  Smith),  620 ; 
1860,  Bartlett  ».  Judd,  21  K  Y.  (7  Smith), 
200;  affirming  S.  0.,  28  Barb,,  262. 

la  Buffloienoy  of  proof  To  entitle  a 
party  to  be  relieved  from  a  contract,  on  the 
gronnd  of  mistake,  the  proof  of  mistake  should 
be  clear  and  positive.  Ot.  of  Ihrrort,  1841, 
Harvin  v.  Bennett,  26  Wend.,  168 ;  affirming 
8.  C,  8  Fa4ge,  812.  Ckamery,  1817,  Souver- 
bye  V.  Arden,  1  Johns,  Oh.,  240;  Lyman  o. 
Matnal  Ina.  Co.,  2  Id.,  680 ;  affirmed,  17 
Johns.,  378 ;  Getman  o.  Beardsley,  2  Johns. 
Oh.,  274;  Gillespie  «.  Moon,  Id.,  585;  1828, 
Phoenix  £lre  Ins.  Oo.  c.  Gnrnee,  1  Paige,  278. 
V.  Ohan.Ct.,  1889,  Fishell  «.  Bell,  Olarie,  87. 

3L9.  A  oompromiae  of  a  litigated  claim  will 
not  be  set  aside  on  the  ground  that  the  party 
entered  into  it  under  mistake,,  or  concealment 
of  fact,  unless  it  appears  that  the  sacrifice  sub- 
mitted to  is  greater  than  would  have  been 
made  had  the  party  been  in  possession  of  all 
the  &cta.  2^.  Y.  Superior  Ot.,  1849,  Ourrie  v. 
Btdele,  2  Sand/.,  642. 

20.  Bxeoutovy  conlaraot.  A  party  who 
has  contracted  to  pay  money, — e.  g.,  an  in- 
surer,— must  avail  himself  of  any  right  to  re- 
sist t^e  d^nand  on  the  ground  of  mistake,  at 
the  time  when  payment  is  claimed.  If  he 
pays  the  money,  having  knowle^e  or  means 
of  knowledge  which  would  enable  him  to  de- 
tect and  expose  the  mistake,  he  cannot  after- 
wards recover  back  the  money  paid,  on  the 
ground  the  contract  was  entered  into  through 
mistake.  Supreme  Ot.,  1858,  Mutual  Life  Ins. 
Oo.  of  N.  Y.  V.  Wager,  27  Barb.,  864. 

21.  A  'vendee  of  land  may  have  relief 
against  his  contract,  where  he  was  induced  to 
enter  into  it  by  material  representations  on 
the  part  of  the  vendor  which  are  false  in  point 
of  &ct.  It  is  not  necessary  to  show  fraud, 
but  equity  will  relieve  on  the  ground  of  mis- 
take. Ot.  o/Mrora,  1828,  Bosevelt «.  Fulton, 
2  Chw.,  129. 

22.  A  vendee  bought  land  under  represen- 
tations made  in  good  faith  by  the  vendor  that 
it  contained  a  valuable  coal-mine.  Held,  that, 
on  its  taming  out  that  there  was  no  such  coal- 
mine, the  vendee  was  entitled  to  relief,  not- 


withstanding the  representations  were  made 
in  .good  faith,  and  notwithstanding  the  con- 
tract provided  for  an  abatement  of  the.consid- 
eration  in  case  the  imne  ahould  fail.    lb. 

23.  The  ol^ect  of  the  vendee  was  to  obtain 
a  &rm  for  raising  early  vegetables  for  the  city 
nmrket.  He  purchaaed  a  farm,  without  actual 
knowledge  of  its  character,  upon  r^resenta- 
tions  by  the  vendor,  who  knew  the  purpose 
for  which  he  wished  it,  that  there  was  no 
earlier  land  anywhere  about.  In  fact,  how- 
ever, the  land  was  not  of  that  oharaoter. 
Meld,  that  he  was  not  entitied  to  a  rescission 
of  the  contract.  Supreme  Ot.,  1648,  Taylor  t^. 
Fleet,  4  Barb.,  M. 

M.  The  grounds  upon  which,  in  general, 
equity  will  decree  the  rescission  of  a  contract 
for  the  sale  of  real  estate,  upon  the  ground  of 
mistake, — considered.    lb. 

25.  Miatake  ee  to  qtuuitity.  Where  a  spe- 
cified tract  of  land  is  sold  for  a  sum  in  gross, 
the  boundaries  of  the  tract  control  the  de- 
scription of  the  quantity  it  contains;  and 
neither  party  can  have  a  remedy  against  the 
other  for  an  excess  or  deficiency  in  the  quan- 
tity; unless  such  excess  or  deficiency  is  so 
great  as  to  furnish  evidence  of  fraud  or  mis- 
representation. But  this  rule  does  not  apply 
to  a  casetwhere  the  mistake  is  in  the  bounder 
riee  of  the  tract  sold,  and  not  in  the  quantity 
of  acres  it  contains ;  nor  where  the  deficiency 
is  not  in  the  thing  described,  but  in  the  ability 
of  the  defendant  to  convey  the  thing  described. 
Supreme  Ot.,  1847,  Voorhees  f>.  De  Meyer,  2 
Bcvrb.,  87. 

26.  Where  the  boundaries  of  lands  are 
pointed  out  by  the  vendor  to  the  purchaser, 
but  in  the  written  contract  of  sale,  and  in  the 
deed  executed  in  pursuance  of  it,  the  descrip- 
tion is  made,  by  mistake,  to  include  land  not 
within  such  boundaries,  the  deed  may  be  cor- 
rected, on  the  application  of  the  vendor,  so  as 
to  correspond  with  the  boundaries  actually 
pointed  out.  It  is  no  answer  to  such  applica- 
tion, that  the  description  in  the  contract  and 
deed  was  made  in  accordance  with  the  instruc- 
tions of  the  vexidor,  where  it  appears  that  both 
he  and  the  vendee  believed  the  description  to 
correspond  with  such  boundaries.  Ot.  of  Ap- 
peals, 1852,  Johnson  v.  Taber,  10  N.  Y.  (6 
Seld.),  819. 

27.  There  is  no  absolute  rule  that  equity 
cannot  relieve  against  a  contract  for  the  sale 
of  land  upon  the  ground  of  mere  mistake  as 
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to  the  qaantity,  even  where  the  desoription  of 
the  land  conveyed  is  by  metes  and  bounds,  and 
is  qualified  by  the  words  "more"  or  "less." 
The  contract  may  be  rescinded  on  the  vendee's 
application,  where  there  is  a  mistake  in  quan- 
tity so  considerable  as  to  show  conclusively 
that  the  contract  would  not  have  been  made 
but  for  the  mistake.  OU  of  Appeals^  1856, 
Belknap  t).  Sealey,  U  N",  F.  (4  Kern,),  148. 

28.  Where  the  premises  were  represented 
as  containing  eight  acres,  and  were  chiefly 
valuable  for  subdivision  and  sale  as  city  lots, 
but  there  proved  to  be  only  four  acres  within 
the  bounds  conveyed, — JSeld,  that  the  vendee 
was  entitled  to  be  reUeved  from  the  contract, 
and  to  have  judgment  for  repayment  of  money 
paid  upon  the  price.    lb. 

29.  Number  of  aores.  A  deed  bounded 
one  side  of  the  lands  conveyed  upon  the  lands 
of  H.,  and  described  the  quantity  as  67  acres, 
"more  or  less."  Both  parties  acted  under  a 
mistaken  supposition  that  the  fence  between 
the  grantor  and  H.  was  on  the  true  line, 
whereas  it  was  so  far  upon  the  land  of  H. 
that  the  quantity  actually  conveyed  was  less 
than  40  acres  instead  of  67.  But  there  were 
no  misrepresentations  by  the  grantor,  ffeld, 
that  the  grantee  had  no  remedy.  Supreme 
Ot.,  1868,  Northrop  v.  Sumney,  27  fi^rJ.,  196. 

30.  The  parties  contracted  for  the  sale  of  a 
farm  described  as  "  the  farm  now  in  posses- 
sion" of  the  vendor,  "containing  96  acres, 
more  or  less,"  under  a  mutual  belief  that  it 
was  of  that  extent,  for  $60  per  acre.  Before 
delivering  the  deed,  the  vendor  discovered 
that  the  farm  contained  only  86  acres;  but 
the  deed  as  delivered  described  the  farm  as 
containing  96.  Held,  that  the  vendee  was 
not  entitled  to  defend  the  payment  of  the 
purchase-price,  on  account  of  the  mistake  as 
to  quantity.  Ct  of  Appeals,  1862,  Faure  t>. 
Martin,  *7  N.  T.  (8  SeU,),  210. 

31.  The  vendor  represented  the  lot  as  hav- 
ing so  many  feet  front,  and  contracted  to  sell 
it  as  lot  No.  1,  &c.,  but  declined  warranting 
the  quantity,  and  described  it  in  the  deed  by 
boundaries,  without  distances,  as  containing 
more  or  less; — Held,  that  the'  vendee  could 
not  have  the  deed  reformed,  on  the  ground  of 
mistake.  Ot,  of  Errors,  1841,  Marvin  v.  Ben- 
nett, 26  Wend,,  169;  affirming  8.  0.,  8  Paige, 
812. 

32.  A  vendor  agreed  to  sell  lot  No.  11,  sup- 
posing at  the  time  that  it  contained  148^- 


Whold  Lot  Oonveysd. 

acres,  but  in  fact,  owing  to  an  error  of  the 
surveyor,  it  really  contained  but  100  acres; 
by  reason  of  which  error  the  vendor  was  un- 
able to  make  a  good  title  to  the  whole  quan- 
tity of  land.  On  a  bill  for  a  specific  perform- 
ance,— Held,  that  it  was  a  case  of  mutual  mis- 
take, in  relation  to  the  quantity  of  land  con- 
tained; and  a  decree  was  made,  directing  a 
specific  performance  of  the  contract  by  the 
vendor,  so  far  as  he  was  able  to  perform  the 
same,  and  providing  for  an  abatement  from 
the  purchase-money  on  account  of  the  de- 
ficiency in  the  quantity  of  the  land.  Supreme 
Ct,,  1847,  Voorhees  «j.  De  Meyer,  2  Bwrl.,  87. 

33.  Appurtenant  premiaes.  On  a  sale  of 
land,  &c.,  in  possession  of  the  defendants,  un- 
der an  execution  against  them,  the  sheriffs 
deed,  by  mistake,  did  not  include  the  whole 
premises  advertised  and  sold ;  the  sheriff  tak- 
ing his  description  from  the  original  deed  of 
the  bulk  of  the  premises,  and  omitting  to  in- 
clude some  small  appurtenant  lots  subsequent- 
ly conveyed  to  defendants.  The  parties,  how- 
ever, all  supposed  the  deed  contained  the 
whole,  and  the  purchaser  bid  and  paid  accord- 
ingly. The  defendants  were  enjoined  from 
prosecuting  ejectment-suits  to  recover  the  par- 
cels not  included  in  the  deed  to  the  purchaser, 
and  were  ordered  to  execute  a  release  to  the 
purchaser.  Ohaneery,  1819,  De  Riemer  ©. 
Oantillon,  4  Johns,  Oh,,  86. 

34.  wihole  lot  conveyed.  A  trustee,  b> 
mistake,  deeded  the  whole  lot,  instead  of  a 
certain  portion  of  it,  and  the  grantee,  knowing 
the  mistake,  made  valuable  improvements  on 
the  part  not  intended  to  be  conveyed.  A  re- 
conveyance was  decreed  after  seven  years 
acquiescence ;  and  nothing  allowed  to  -  the 
grantee  for  improvements.  Chancery,  1817, 
Gillespie  9.  Moon,  2  Johns,  Oh,,  686. 

35.  Where  the  vendee  contracted  with  an 
agent  for  a  parcel  of  land,  part  of  which  was 
not  owned  by  the  principal,  and  the  principal 
by  mistake  executed  a  deed  for  the  whole, — 
Held,  that  the  vendee  should  not  be  restrained 
from  suing  on  the  covenants  in  the  deed.  He 
had  paid  what  he  agreed  and  intended  to  pay 
for  the  whole  premises,  and  was  entitled  to 
recover  back,  on  the  covenants,  part  of  his 
consideration-money.  Chanoery,  1882,  Ban- 
kin  «.  Atherton,  8  Paige,  148. 

36.  The  owner  of  the  northeast  comer  of  a 
lot  of  land  sold  the  same,  but  by  mistake  con- 
veyed to  the  purchaser  the  norihv>est  corner 


mistas:e. 


SlMriff'i  Deed. 


of  the  lot,  -which  belonged  to  another  person; 
and  the  purchaser  afterwards  sold  the  same 
land  to  the  complainants  in  payment  of  an 
antecedent  debt,  bnt  made  the  same  mistake 
in  his  conveyance  to  them.  Upon  the  dis- 
covery of  the  mistake,  the  grantor  and  grantee 
in  the  first  deed  joined  in  a  deed  to  the  ,com- 
•  plainants  for  the  northeast  corner  of  the  lot, 
for  the  pnrpoee  of  correcting  the  error  in  the 
former  deeds.  Held^  that  the  complainants 
were  entitled  to  the  land  in  equity,  in  prefer- 
ence to  the  def^id^ts,  who  had  purchased  in 
the  same,  after  notice  of  the  mistake,  under  a 
judgtbent  recovered  against  the  original  ven- 
dor after  the  giving  of  the  first  deed,  but  be- 
fore the  giving  of  the  deed  in  which  the  error 
was  committed.  Chancery,  1887,  Ctouverneur 
9.  Titus,  6  Paige,  847 ;  afOrming  8. 0.,  1  Mto., 
477. 

37.  Where  the  contract  was  to  sell  and 
purchase  a  gore  of  land,  which  both  parties 
supposed  to  exist,  when  in  fact  there  was 
none,  the  vendee  can  have  no  remedy  in 
chancery,  but  must  resort  to  his  action  at 
law.  Ohaneery,  1844,  Morss  v.  Elmendorf^ 
11  Faige,  277. 

38.  The  husband  and  wife  entered  into  a 
written  contract  for  the  sale  of  land,  held  in 
the  right  of  the  wife,  but  such  contract  was 
not  acknowledged  by  the  wife.  The  husband 
and  wife  afterwards,  in  attempting  to  carry 
the  contract  into  efiEect,  conveyed  to  the  pur- 
chasers, by  mistake,  another  lot,  in  which  the 
wife  had  no  interest.  The  wife  afterwards 
died,  leaving  an  infant  daughter  her  heir-at- 
law.  Eisld,  that  as  the  contract  was  not 
legally  binding  upon  the  wife,  the  court  could 
not  compel  her  daughter  to  convey  to  the 
purchaser;  but  that  the  purchaser  was  en- 
titled to  a  decree  against  the  husband,  to  re- 
form the  deed,  so  as  to  convey  to  such  pur- 
chaser his  interest,  as  tenant  by  the  curtesy, 
in  the  lot  which  he  had  contracted  to  convey ; 
and  to  a  decree  that  he  should  procure  a  con- 
veyance of  the  interest  of  the  heir-at-law  of 
his  wife,  or  pay  to  the  purchaser  his  damages 
by  reason  of  such  defect  of  title.  Chancery, 
1848,  Knowles  v.  McOamly,  10  Paige,  842. 

39.  Dedioatioii.  The  vendor  had  done  acts 
amountii:^  to  a  dedication  of  the  land  to  the 
purposes  of  a  street,  but  mistaking  the  legal 
effect  of  such  acts,  he  assured  the  vendee  that 
he  had  not  done  any  thing  which  would  pre- 
vent his  claiming  the  full  value  of  the  land  if 


it  should  be  taken  for  a  street  The  vendee 
purchased  in  ignorance  of  the  acts  which  made 
the  dedication,  ffeld,  that  he  was  entitled  to 
relief  against  his  bond  and  mortgage  for  the 
purchase-money.  Chancery,  1886,  Laytin  v. 
Ohamplin,  6  Paige,  189 ;  affirmed,  18  Wend,^ 
407. 

40.  Sopplyinf  words  of  inheritance.  A 
soldier,  entitled  to  a  lot  of  land  as  a  military 
bounty,  in  1785,  before  the  patent  issued,  by 
agreement,  sold  the  lot  to  S.,  and  bound  him- 
self to  execute  a  conveyance;  S.  sold  and 
assigned  the  lot,  bond,  ^.,  in  1780,  to  Y., 
who,  in  1790,  by  indorsement,  sold  and  as- 
signed the  same,  and  all  his  right,  title,  and 
interest  in  the  land,  &c.,  to  0.,  to  whom  he 
delivered  the  original  bond  and  agreement 
and  discharge  of  the  soldier,  and  the  patent 
issued  in  his  name.  Held,  that  although,  for 
want  of  words  of  inheritance,  the  assignment, 
in  law,  transferred  only  an  estate  for  life; 
yet,  as  it  was  clearly  the  intention  of  the  par- 
ties to  convey  the  whole  estate,  a  trust-estate, 
in  fee  was  to  be  considered  as  created  and 
conveyed;  and  the  court  would,  therefore, 
decree  an  adequate  legal  conveyance  in  fee, 
according  to  the  intention  of  the  parties. 
Chancery,  1821,  Higinbotham  o.  Burnet,  5 
Johns,  Ch,,  184. 

41.  Defective  partltioD,  by  commissioners 
to  admeasure  dower,  aided,  on  the  ground  of 
accident,  under  peculiar  circumstances.  Doug- 
lass 9.  Yiele,  8  Sandf.  Ch,,  489. 

42.  Bona-fide  porohaser.  A  mistake  in  a 
deed  to  a  trustee  may  be  corrected,  notwith- 
standing a  subsequent  conveyance  to  the  cee- 
tui  que  trust.  Such  conveyance  not  being 
founded  on  any  new  consideration,  the  grantee 
therein  is  not  entitled  to  protection  as  a  hcna- 
fide  purchaser.  Chancery,  1858,  Le  Roy  v. 
Piatt,  4  Paige,  77. 

43.  Grantor  who  executes  a  deed  without 
reading  it,  not  allowed  to  impeach  it  Jack- 
son V.  Oroy,  12  Johns,,  427. 

44.  Bberlfi^s  deed.  That  a  sheriff's  deed 
may  be  reformed  on  the  ground  of  mistake. 
Ct,  of  Appeals,  1860,  Bartlett  e.  Judd,  21 
IT,  T.  (7  Smith),  200;  affirming  8.  0.,  2a 
Barh,,  262.* 

45.  In  an  action  to  recover  possession  of 


*  Compare  Mason  v,  WMte,  11  £atb,f  178,  and 
opinion  in  Sapremo  Court,  in  Lanb  9.  BaokmiUor^ 
17  ir.  r,{BSmiih),  620, 
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Und  which  plaintiff  claimed  by  virtae  of  a 
sheriffs  deed,  the  defendai^t  set  up  that  the 
premises  in  question  were,  in  laot,  excepted 
hy  the  sheriff  at  the  sale,  aad  that  the  eizoep- 
tion  was  omitted  from  tiie  deed  by  mistake, 
and  he  pn^red  by  his  answer  a  ref(H!mation  of 
the  deed.  HeJd^  that  the  deed  should  be  re- 
formed in  acoordence  with  ^e  ^ts.    Ih. 

46.  Bedemi^oa  The  owner  of  an  equity 
of  redemption  having  offered  to  redeem,  the 
flheiiff  computed  the  amount  due;  and  the 
owner,  relying  entirely  upon  that  computa- 
tion, paid  the  amount^  and  took  a  receipt  It 
was  found  that,  by  error  in  the  computation, 
the  amount  paid  was  too  smalL  Held^  that 
equity  had  power  to  relieve  the  party  redeem- 
ing against  the  oonsequenoe  of  the  mistake ; 
And  that  he  might  maintain  a  bill  against  a 
party  subsequently  pretending  to  redeem,  to 
remove  the  doud  on  his  title.  Su^preme  Ot^ 
Sp.  21, 1860,  Hall «.  Fisher,  9  Barh.,  17.* 

47.  Iieafle.  Twelve  or  fifteen  years  after  a 
lease  was  executed,  it  was  discovered  .to  vary 
from  the  survey  and  map  made  at  the  eame 
time.  Plaintifif's  agent  had  notice  of  this,  but 
no  claim  was  made  until  £ifty>one  years  after 
the  lease  was  executed.  Held^  that  the  parties 
were  concluded  by  the  possession  [3  Johns., 
270],  and  it  was  not  necessary  that  the  mis- 
take in  the  lease  should  be  reformed.  Supreme 
Ct,^  1814,  Jackson  v.  Hogeboom,  11  Johns,, 
168. 

48.  By  mistake,  a  clause  that  the  rent 
should  stop  if  the  building  should  be  destroyed 
by  fire,  was  omitted  in  the  lease;  and  the 
building  was  so  destroyed.  The  lessor  was 
e^oined  from  suing  for  subsequent  rent,  and 
the'  lease  ordered  to  be  cancelled.  Ohanoery, 
1884,  Gates  v.  Green,  4  Paige,  865. 

49.  It  was  the  understanding  between  the 
parties  to  a  lease,  that  a  certain  alley  should 
be  used  in  common,  but  by  mistake  this  pro- 
vision was  not  inserted  in  the  lease.  Subse- 
quently the  lessor,  on  a  further  consideration, 
granted  the  use  of  the  alley  to  the  lessee  for 
the  residue  of  the  term,  but  omitted  to  provide 
that  such  use  should  continue  during  a  re- 
newal of  the  lease  to  which  the  lessee  was 
entitled,  ffeld,  that  the  original  lease  might 
be  reformed,  or  the  new  one  made  to  conform 

*  That  .the  redemption  is  valid  in  suoh  a  ease  not- 
withstanding the  mistake,  see  Hall «.  Fiaher,  iBitrb. 
^,58;  ZJd.,  687. 


to  the  aotual  agreement    Supreme  Ct.^  1866, 
Newcomb  e.  Eetteltas,  10  Barb^  608.* 

50.  Baueity'B  vndertaldng.  Where  a  bond 
given  by  a  surety  is  invalid,  chancery  cannot 
reform  it  so  as  to  render  the  surety  liable, 
even  though  it  was  his  intention  to  bind  him- 
self. The  Btatute  of  Frauds  requires  an  agree- 
ment in  writing  to  bind  a  surety.  And  if  he 
has  not  executed  a  valid  agreem^ftt  under  the 
statute,  the  court  cannot  compel  him  to  do  so. 
Ohancery,  1648,  Ontario  Bank  v.  Mumford,  2 
j5ifir&.  Oh.y  606.  To  neacJy  the  same  ^^ect  is, 
1840,  Phelps  «.  Garrow,  6  Paige,  822. 

51.  A  bill  against  a  guardian  and  his^urety 
may  be  sustained  as  against  the  surety,  not- 
withstanding the  bond  was  taken  in  the  name 
of  the  People  instead  of  the  infant  The  court 
has  power  to  correct  the  mistake,  and  hold 
the  party  according  to  his  original  intention. 
Chaneery,  1816,  Wiser  o.  Blaohly,  1  Johv^. . 
^A.,^07. 

'52.  Aatitawnent.  When,  as  between  grantor 
and  grantee,  or  landlord  and  tenant,  relief  may 
be  granted  against  an  assessment  unexpectedly 
imposed.  Vnrray  «.  Graham,  22  Wend,,  669 ; 
reversing  S.  0.,  6  Paige,  622 ;  Oram  v.  Munro, 
1  JUt0.,  128. 

53.  Mortgage.  A  mortgagor  having  died 
intestate,  the  mortgagee  made  a  further  loan 
to  the  heir,  and  cancelled  the  mortgage,  and 
took  a  new  one  from  the  heir  for  the  whole 
amount  The  personal  assets  proved  insuf- 
ficient for  the  payment  of  the  general  debts. 
The  court  presumed  mistake  of  fact,  and  rein- 
stated the  first  mortgage,  as  against  the  gen- 
eral creditors  seeking  a  sale  for  the  payment 
of  their  debts.  Supreme  Ot.^  Sp.  T.,  1847, 
Hyde  o.  Tanner,  1  Barb,,  76. 

54.  Partition.  Where,  in  partition,  the 
master  reports  against  a  judgment  as  a  lien, 
in  consequence  of  a  mistake  in  a  transfer  of  it 
to  the  claimant,  the  holder  may  be  let  in  to 
prove  the  mistake.  Supreme  Ot,,  1847,  Horton 
«.  Buskirk,  1  Ba/rb,,  421. 

55.  Polioy  of  Inauranoe, — ^how  may  be  re- 
formed. Phoanix  Fire  Ins.  Oo.  v.  Gnrnee,  1 
Paige,  278. 

56.  Sale  of  Patent  Chancery  has  juris- 
diction to  set  aside  a  sale  of  a  patent-right, 
upon  the  ground  of  mutual  mistake, — e,  g,, 
where  the  machine  exhibited  is  not  covered 
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by  the  p&tent  01ume§ry^  1680,  Bnrndl  «. 
Jewett,  2  Faige^  184. 

57.  8al0  of  taOUu  An  agent  transferred 
bills  of  his  foreign  principal,  in  exchange  for 
notes,  to  B.,  who  took  them  to  remit  abroad, 
both  bttng  ignorant  of  the  failnre  of  the  prin^ 
cipals,  which  rendered  them  worthless  for  that 
purpose.  HM^  that  B.  was  entitled  to  re- 
scind the  contract,  on  the  ground  of  mntaai 
mistake.  Supreme  Ot^  JSp.  21, 1848,  Leger  t>. 
BonaSe,  %  Barb.,  475;  8.  0.,  less  tally,  6  If, 
r.  loff.  Ob$.,  286. 

SB.  CoiieoUns  judgment.  The  general 
eqiHtable  power  of  the  Supreme  Oonrt  over 
jodgment  npon  confession,  does  not  extend  so 
far  as  to  enable  it,  merely  npon  motion,  to  re- 
lieve against  a  mistake  in  the  agreement  upon 
which  such  a  judgment  haa  been  entered.  8a 
Md,  wheve,  in  conaequence  of  a  mistake  in 
the  original  agreement,  the  judgment  entered 
was  for  less,  than  the  parties  rei^y  intended 
to  secuTe.  J9upnmB  Ot,  Sp,  7*.,  1847,  Ohapin 
c.  aemitBon,  1  Ba/rb.,  811. 

59.  TaoL  Kp,  esDeflstye  tax  was  imposed  on 
a  raihtttd  company,  in  consequence  of  a  mis- 
take committed  by  its  president  in  returning 
a  statement  of  its  capital  to  the  assessors. 
^id,  that  aa  the  mistake  could  not  be  cor- 
rected without  depriving  the  town  and  county 
officers  of  certain  allowances  which  had  "been 
made  to- them  by  the  board  of  supervisors,  the 
court  could  not  interfere.  Okancery,  1884,  Mo- 
hawk &  Hudson  R.  R.  Co.  v,  Olute,  4  Paige, 
884. 

60.  **  Tioa&"  The^  parties  to  a  contract  for 
the  sale  or  purchase  of  iron,  intended  to  con- 
tract for  a  certain  number  of  tons  gross  weight 
(22i0  Ibe.),  at  a  specified  price  by  the  ton,  but 
in  redudng  the  contract  to  writing  the  term 
"tons"  only  was  used,  without  any  thing  ap- 
pearing upon  the  face  of  the  contract  to  show 
that  any  other  than  statute  tons  of  2,000  lbs. 
avolrdupoia  were  intended.  Eeld,  that  the 
party  injured  might  file  a  bill  to  reform  the 
written  contract  so  as  to  make  it  conform  to 
the  actual  intent  of  the  parties.  Chancery, 
1841,  Many  e.  Beekman  Iron  Co.,  9  Paige,  188. 

61.  But  when  defendant's  answer  showed 
that,  in  contracting,  he  intended  statute  tons, 
and  that  he  had  partially  performed  the  con 
tract  without  any  knowledge  that  complainant 
was  ignorant  of  the  statute,  the  preliminary 
iDjaoction  was  dissolved.  Ohaneery^  1847, 
Hall  V.  Reed,  1  Barb.  Ch.,  600. 


MOCK  AucnoNa 

Fraud  by  means  of,  puniBhable.    Ltam  qf  1858, 
219,  ch.  188. 


MOMBYBD  OORPORAinXMIB. 

1.  It  shall  not  be  lawful  for  the  directors  of 
any  moneyed  corporation — 1.  To  make  dividends, 
except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation ;  2.  To  divide,  with- 
draw, or  in  any  manner  pay  to  the  stookholders, 
or  any  of  them,  any  part  of  the  capital-stock  of 
the  corporation  ;  or  to  reduce  such  capital-stock, 
without  the  consent  of  the  Legislature :  8.  To 
discount  or  receive  any  note  or  other  evioenoe  of 
debt,  in  payment  of  any  instalment  actually  called 
in  and  required  to  be  paid,  or  with  the  intent  of 
providing  the  means  of  making  such  payment ;  4. 
To  receive  or  discount  any  note  or  other  evidence 
of  debt,  with  the  intent  of  enabling  any  stockhold- 
er to  withdraw  any  part  of  the  money  paid  in  by 
him  on  his  stock ;  o.  To  apply  any  portion  of  the 
funds  of  their  coiporetion,  except  surplus  profits, 
directly,  or  indirectly,  to  the  purchase  of  shares 
of  its  own-  stocky  6.  To  receive  any  such  sharea 
in  payment  or  satisfaction  of  any  debt  due  to 
their  corporation,  except  as  hereinafter  provided ; 
7.  To  receive  from  any  other  stook  corporation, 
in  exchange  for  the  shares,  notes,  bonds,  or 
other  evidences  of  debt  of  their  own  company, 
shares  of  the  capital-stock  of  such  other  corpora- 
tion, or  notes,  bonds,  or  other  evidences  of  debt, 
issued  by  such  other  corporatlen ;  8.  To  make 
any  loans  or  discounts,  if  the  corporation  have 
banking  powers,  by  which  the  whole  amount  of 
the  loans  and  discounts  of  the  company  shall  be 
made  to  exceed  three  times  its  capital-stock,  then 
paid  in,  and  actuaJUy  possessed ;  9.  To  make  any 
loans  or  discounts  to  the  directors  of  such  corpo- 
ration, or  upon  paper  upon  which  such  directors, 
or  any  of  them,  shall  be  responsible,  to  an  amount 
exceeding  in  the  aggregate  one-third  of  the  cap- 
ital-stock of  suoh  corporation  actually  paid  in  and 
possessed  ;  but  no  securities  taken  for  any  such 
loan  or  discount  shall  be  held  invalid.  1  i2w.  Stat^ 
689,  §1. 

2.  The  rastrlcttonB  Imposed  by  1  Rev. 
Stat.,  589,  §  1,  upon  moneyed  corporations, 
are  binding,  not  alone  upon  the  directors  of 
the  company  as  individuids,  but  upon  the  cor- 
poration itself.  The  object  of  the  Legislature 
was  to  prevent  the  corporation  from  doing 
any  of  the  acts  prohibited  in  this  section  of 
the  statute.  And  the  term  directors  is  used 
for  the  corporation  itself,  or  as  the  board  or 
body  exercising  the  corporate  franchises,  by 
whom  or  under  whose  direction  or  authority 
alone  these  violations  of  the  statutes  could 
ever  occur.  Ohaneery,  1887,  Bank  Oommis- 
sioners  e.  Bank  of  Buffiilo,  6  Paige,  497. 

3.  Rao«ivliis  di'vidiOBd.    If  a  dividend  ia 
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made  from  capital  instead  of  anrplus  profits,  a 
stockholder  is  not  estopped  by  having  received 
his  proportion  of  it  in  ignorance  of  the  wrong. 
Supreme  Ot.^  1844,  Gaffnej  v,  Colvill,  6  Mil, 
667. 

4.  Aooeptliig  a  surrender  of  stook,  in  pay- 
ment of  secorities  held  by  the  corporation  as 
a  part  of  their  capital,  is  a  fraud  npon  stock- 
holders and  creditors,  and  a  withdrawal  of 
capital  within  1  Rev.  Stat,  589,  §  1,  subd.  2, 
— aathorizing  a  decree  of  dissolution.  Chan- 
cery, 1848,  Johnson  v.  Bush,  8  Barb,Ch.<,  207; 
and  see  Nathan  «.  Whitlock,  9  Paigey  162 ;  af- 
firming S.  0.,  8  Mw.,  216. 

5.  Afrignment  In  exchange  fbr  stock. 
A  banking  association  being  insolvent^  trans- 
ferred to  one  of  its  directors  certain  State 
bonds  in  exchange  for  shares  of  its  own  stock. 
ffeldy  that  if  such  an  association  might  be 
deemed  a  moneyed  corporation  within  the 
statute,  the  transaction  was  illegal  and  void 
under  1  Rev.  Stat.,  689,  and  that  the  receiver 
might  reclaim  the  bonds  for  the  benefit  of 
the  creditor.  Ct  of  Appeals,  1860,  Gillet  v. 
Moody,  8  K  Y.  (8  Conut),  479. 

6.  Sale  of  stock  on  credit  Subdivision  8 
of  section  1  of  this  statute, — which  forbids 
the  directors  of  any  moneyed  corporation  to 
discount  or  receive  any  note  ^^  in  paymentof 
any  instalment  actually  called  in  and  required 
to  be  paid,  or  with  the  intent  of  providing  the 
means  of  making  such  payment," — ^refers  to 
an  original  subscriber  for  stock,  and  to  the 
payment  of  the  sum  so  subscribed.  The  object 
of  this  statute  is,  to  require  an  actual  cash 
payment  of  the  whole  subscription ;  and  sub- 
div;  4  is  designed  to  prevent  the  withdrawal 
of  any  part  of  it,  by  discounting  any  note  of 
such  stockholder,  with  intent  to  enable  him 
to  withdraw  it.  It  is  not  unlawful  for  a  bank 
to  sell,  on  credit,  shares  of  its  stock  which  it 
may  have  previously  purchased,  or  to  take  a 
note  for  the  amount,  payable  at  the  expira- 
tion of  the  stipulated  credit.  If.  Y.  Superior 
CL,  1867,  IT.  S.  Trust  Co.  «.  Harris,  2  Bom,, 
76. 

7.  Intent  to  diaconnt.  That  merely  re- 
ceiving notes  with  intent  to  enable  stock- 
holders to  withdraw  capital,  is  not  a  violation 
of  the  statute,  which  will  sustain  a  private 
action.  There  must  be  a  discount,  as  well  as 
a  receipt  of  such  a  note.  Supreme  Ct.,  1844, 
Gaffney  v.  OolvUl,  6  Eill,  667. 

8.  Compatatlon  of  profits  for  purposes  of 


dividend.  Effect  of  losses.  1  Beo,  Stat.,  690, 
§§  2-5. 

9.  Proceedings  on  stock  pledged,  when 
loan  is  not  paid.    1  2Uo.  Stat.,  591,  $  6. 

10.  Ck>nye7cuices  to  the  nse  of  moneyed 
coiporation.  The  provision  of  1  Rev.  Stat., 
691,  §  7,— declaring  conveyances,  assignments, 
and  transfers  of  any  effects,  for  the  use,  bene- 
fit, or  security  of  a  moneyed  corporation,  void, 
unless  made  directly  to  the  corporation,— does 
not  apply  to  foreign  corporations;  and  the 
provision  of  2  Id.,  467,  §  2,— that  if  a  foreign 
corporation  do  any  act  forbidden  by  the  laws 
of  this  State  to  be  done  by  a  home  corpora- 
tion, ^^  it  shall  not  be  authorized  to  maintain 
any  action  founded  on  such  act," — ^merely  de- 
bars it  from  maintaining  an  action  founded  on 
the  conveyance,  but  leaves  it  good  for  other 
purposes.  Supreme  Ct,,  1860,  Wright  v.  Doug- 
lass,* 10  Barb.,  97. 

11.  A  transfer  of  shares  to  A.,  as  the  presi- 
dent of  a  banking  association,  is  not  void  by 
reason  of  the  provision  of  1  Rev.  Stat,  691, 
%  7,  which  requires  every  assignment  to  a 
moneyed  corporation  to  be  made  to  the  cor* 
poration  direcUy  by  name.  By  the  provisioDS 
of  the  general  banking  law,  an  assignment  to 
the  president,  as  such,  is  an  assignment  to  the 
association  itself  by  name.  N.  Y,  Superior  Ot,^ 
1864,*Leavitt «.  Fisher,  4  Duer,  1. 

12.  Authority  for  making  tranaffsr.    No 

conveyance,  assignment  or  transfer,  not  author- 
ized by  a  previous  resolution  of  its  board  of  di- 
rectors, shall  be  made  by  any  such  corporation, 
of  any  of  its  rtel  estate,  or  of  any  of  its  effects, 
exceeding  the  value  of  one  thousand  dollars ;  but 
this  section  shall  not  apply  to  the  issuing  of 
promissory  notes,  or  other  evidences  of  debt,  by 
the  officers  of  the  company,  in  the  transaction  of 
its  ordbiary  business ;  nor  to  payments  in  specie 
or  other  current  money,  or  in  bank-bills,  made 
by  such  officers ;  nor  shall  it  be  construed  to  ren- 
der void  any  conveyance,  assignment  or  transfer, 
in  the  hands  of  a  purchaser  for  a  valuable  con- 
sideration, and  without  notice.  1  En,  SUA,,  591, 
§8. 

13.  The  provision  of  1  Rev.  Stat.,  691,  §  8^ 
only  extends  to  such  moneyed  corporations  as 
are  by  their  charters  subject  to  the  manage- 
ment of  a  board  of  directors,  trustees,  or  other 
officers.  [See  6  mil,  870.]  Supreme  Ct.,\9M, 
Gillett  0.  Campbell,  1  Den.,  620. 

14.  A  nmtoal  insoranoe  company  is  a 
moneyed  corporation,  within  1  Rev.  Stat.,  691. 


*  Seversed  on  other  groands,  Ok  f^JppeaU,  1858, 
7  a:  r.  (8  SOi.),  564. 
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JShqmme  Ct^  Sp,  71,  1868,  HiU  i?.  Reed,  16 
.&»r6.,  280.    See  i7i/Va,  24^  81. 

15.  Payment  of  debt  A  transfer  by  the 
president  of  a  mutual  insurance  oompany  of  a 
premium  note  of  more  than  $1,000,  in  pay- 
ment of  a  loss  to  an  insured,  who  takes  such 
note  and  surrenders  his  policy,  without  notice 
of  any  want  of  authority  in  the  president,  is 
not  a  violation  of  1  Rev.  Stat,  591,  §  8,  al- 
though the  transfer  was  not  authorized  by  a 
resolution  of  the  board  of  trustees.  Ct,  of 
Appeals^  1860,  Howland  «.  Myer,  8  K  T,.{Z 
G(nMt.\  290 ;  afSrming  S.  0.,  tub  nom.  Aspin- 
wall  V.  Meyer,  2  Sancif.,  180. 

16.  A  judgment  held  by  a  bank,  and  by  it 
transferred  by  assignment,  on  its  being  paid, 
is  not  a  part  of  the  effects  of  the  bank  requir- 
ing a  resolution  of  the  board  of  directors  to 
authorize  the  assignments,  under  1  Rev.  Stat., 
591,  §  8.  Ot.  of  Appeals^  1864^  Eno  v.  Orooke, 
10  If.  Y,  (6  AW.),  60. 

17.  Bvidmoe  of  vote.  An  assignment  of 
property  of  a  corporation  stated  that  the  cor- 
poration had  caused  its  seal  to  be  affixed  and 
the  assignment  to  be  signed  by  the  president, 
and  its  execution  to  be  attested  by  the  secre- 
tary. The  secretary  proved  its  execution  be- 
fore a  commissioner  of  deeds,  for  the  purpose 
of  having  it  recorded,  testifying  that  the  cor- 
porate seal  was  affixed  by  authority  of  the 
corporation.  Hdd^  primch/acie  evidence  that 
the  assignm^Lt  was  authorized  by  a  vote  of 
the  board,  as  required  by  the  statute.  Chan- 
eery^  1848,  Johnson  v.  Bush,  8  Barb.  Ch,^  207. 

18.  Wlio  is  parchaaer.  Every  person  who, 
for  any  consideration  that  the  law  judges  to 
be  valuable,  has  aoqubed,  directly  or  indirect- 
ly, a  legal  or  equitable  title  or  interest,  by  an 
assignment  or  transfer  from  a  moneyed  cor- 
poration, is  to  be  deemed  a  purchaser  within 
the  meaning  of  the  statute;  and  within  this 
definition,  every  assignee  of  a  bond  and  mort- 
gage, whether  the  assignment  is  made  to  him 
direcUy,  or  to  a  trustee  for  his  benefit  and 
security,  and  whether  it  is  made  absolutely  or 
as  collateral  security,  is  plainly  included.  JVl  Y, 
Superior  OL,  1849,  Palmer  «.  Yates,  8  8anc{f., 
187. 

19.  The  indorsee  of  a  note  exceeding  $1,000, 
indorsed  to  him  by  the  president  of  an  insur- 
ance company,  is  presumed  to  be  a  bonorflde 
purchaser,  without  notice  of  the  fact  that  the 
tnuiflfer  was  unauthorized  by  a  previous  reso- 
lution of  the  board  of  directors  (1  £w.  JStat,, 


691,  §  8) ;  and  the  burden  of  proving  such  no- 
tice is  on  the  party  alleging  it.  2^,  Y,  Supe- 
rior Ct.,  1849,  Caryl  v.  McElratb,  8  Sandf^ 
176 ;  and  see  Palmer  v.  Yates,  Id,^  137. 

20.  Purohaser  without  notice.  A  trans- 
fer of  assets  to  trustees  to  secure  the  payment 
oi  bonds  about  to  be  issued  to  raise  money,  is 
valid,  though  not  authorized  by  a  previous 
resolution  of  the  directors,  if  the  purchasers 
of  the  bonds  so  secured  had  no  notice  in  fact 
.of  the  want  of  such  previous  resolution.  The 
exception  in  section  8,  saving  transfers  in  the 
hands  of  a  purchaser  for  a  valuable  considers* 
tion  and  without  notice,  shows  that  it  was  not 
intended  to  make  the  transfer,  unsupported 
by  a  resolution,  absolutely  void.  The  holder, 
whether  he  takes  directiy  from  the  officers  of 
the  corporation  or  from  a  third  person,  may 
always  show,  in  support  of  his  title,  that  he 
purchased  for  value  and  without  notice.  €ft. 
of  Appeals,  1857,  Curtis  v.  Leavitt,  16  IT.  Y  (1 
Smith\  9 ;  and  see  Leavitt  v,  Blatchford,  17 
K  Y.  (8  Smith),  521. 

21.  An  assignment  and  delivery  of  bonds 
and  mortgages,  in  trust  to  secure  certain  bonds 
of  the  corporation  proposed  to  be  issued  as 
the  foundation  of  a  loan,  though  unauthorized 
by  any  previous  resolution  of  the  board  of  di- 
rector, becomes  effectual,  by  virtue  of  the 
saving  clause  of  the  statute,  the  moment  the 
bonds  of  the  company,  intended  to  be  secured 
by  it,  come  to  the  hands  of  a  holder  for  value 
and  without  notice.  iV.  Y.  Superior  Ot,  1849, 
Palmer  «,  Yates,  8  Sanc^f,,  187. 

22.  OflScer  deemed  to  have  notice.  A 
transfer  of  over  $1,000  worth  of  promissory 
notes,  by  a  cashier  to  a  director,  without  a 
previous  resolution  of  the  directors,  author- 
izing the  same,  is  void,  for  the  director  is 
chargeable  with  notice  as  an  officer  of  the 
bank,  and  cannot  be  a  bona^Jide  purchaser. 
So  held,  where  there  was  some  evidence  also  of 
actual  notice.  Ct,  of  Appeals,  1856,  Gillet  «. 
Phillips,  18  K  F.  (8  Kern,),  114. 

23.  The  president  of  an  insurance  company 
took,  to  satisfy  a  claim  due  him,  notes  belong- 
ing to  the  company,  with  their  indorsement, 
but  without  any  resolution  on  the  part  of  the 
directors.  Held,  that  the  transfer  was  in  vio- 
lation of  the  statute  and  void,  and  he  could 
not  recover  on  the  note.  Supreme  GU,  Gir- 
tmit,  1857,  Marsh  v.  Brett,  16  Row.  Pr.,  96. 

24.  Ratification.  An  assignment,  though 
made  without  the  previous  resolution  of  the 
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board  of  directors  required  by  1  ReT.  Stat, 
601,  §  8,  may  be  ratified  and  made  valid  by  a 
subsequent  resolution.  K  Y,  Superior  Ot.y 
1849,  Palmer  «.  Yates,*  8  Saruif.,  187.  To 
the  same  effect,  Ct  of  Appeals^  1867,  Curtis  «. 
Leavitt,  16  K  Y.  (1  Smith),  9. 

25.  Recoupment.  Where  the  transfer  is 
unauthorized,  and  the  purchaser  has  notice, 
he  is  not,  in  an  action  by  the  receiver  of  the 
corporation  to  avoid  the  sale  and  recover  the 
property  transferred  or  its  proceeds,  entitled 
to  recoup  or  be  allowed  the  consideration  paid 
by  him  to  the  bank.  Ct.  of  Appeals,  1866, 
Gillet «.  Phillips,  13  K  F.  (8  Kem.\  114. 

26.  Asslgnmeiit  by  InBolvent.  Transfers, 
Ac,  by  a  moneyed  corporation,  which  is  or  con- 
templates insolvency,  with  intent  of  giving  pref- 
erence,—void.     1  Reo,  Stat.,  691,  §  9. 

27.  Intent  easentiaL  Payment  or  transfer 
made  by  a  corporation,  even  when  actually 
insolvent,  is  not  to  be  deemed  void  as  made 
with  intent  to  prefer  a  particular  creditor,  un- 
less the  intent,  as  well  as  the  insolvency,  is 
alleged  and  proved.  Ct,  of  Appeals,  1867, 
Curtis  «.  Leavitt,  16  i\r.  F.  (1  Smith),  9,  109, 
188,  198. 

28.  Thus  where  a  moneyed  corporation  was 
in  great  danger  of  insolvency,  if  n6t  actually 
insolvent,  but  its  officers  had  an  honest  and 
intelligent  expectation  that  it  would  be  able  to 
go  on  with  business  and  pay  all  its  debts, — 
Meld,  that  a  pledge  and  transfer  of  assets,  con- 
sisting of  bonds  and  mortgages  received  from 
subscribers  in  payment  for  capital-stock,  to 
secure  the  payment  of  bonds  about  to  be  is- 
sued, to  raise  money  upon,  was  valid,  for  the 
reason  that  there  was  no  intent  to  prefer  any 
particular  creditor.  lb.;  and  see  Leavitt  o. 
Blatchford,  17-^^.  F.  (8  Smith),  621. 

29.  It  Beeme,  that  a  conveyance  or  security 
made  for  the  purpose  of  procuring  advances  of 
money,  and  not  to  secure  existing  creditors, 
is  not  void  within  section  9.  Ct,  of  Appeals, 
1867,  Curtis  v,  Leavitt,  16  N,  F.  (1  Smith),  9. 

30.  CreditoiB  without  notioa  Payment 
and  transfers  of  property  to  creditors  made  by 
a  moneyed  corporation  when  actually,  though 
not  avowedly,  insolvent,  or  in  contemplation 
of  insolvency,  followed  by  insolvency,  with 


•  But  compare  Gillet  t;.  Phillips,  18  iV:  F.  (8jSr«^.), 
lU.  See,  also,  OUaveland's  Banking  Z.  of  N.  F., 
814,  where  it  said  that  in  an  unreported  case  {A,  K 
Chan.  Gt.,  1846,  Blunt  v.  Hanna),  the  contrary  was 
held. 


intent  to  give  a  preference,  are  void  under  1 
Bev.  Btat,  691,  §  9,  even  though  the  party 
receiving  the  transfer  has  no  knowledge  of 
the  pecuniary  condition  of  the  company.  No 
distinction  is  made  by  the  statute  between  ac- 
tual and  avowed  insolvency,  nor  between  cred- 
itors receiving  with  and  those  receiving  with- 
out knowledge  of  insolvency.  Ct,  of  Appeals, 
1864,  Brouwer  v,  Harbeck,  9  jV.  F.  (5  Seld.), 
689;  reversing  S.  C,  1  Duer,  114.  Followed, 
K  F.  Superior  Ct,,  1868,  Hoyt  ©.  Shelden,  8 
Bosw.,  267. 

31.  Inmircaioe  oompany;  A  transfer  by 
an  insurance  company  after  their  insolvency, 
though  ratified  by  their  receiver,  of  a  note,  to 
one  who  before  such  insolvency  made  a  loan 
to  the  company,  in  pursuance  of  an  arrange- 
ment by  which  it  was  agreed  that  he  should 
at  all  times  be  furnished  with  collateral  secu- 
rity,— is  void  by  the  statute  relating  to  mon- 
eyed corporations.  Such  of  the  provisions  of 
the  Revised  Statutes  relating  to  moneyed  cor- 
porations as  can  be  applied  to  insurance  com- 
panies, must  be  so  applied.  N.  F.  Superior 
Ct,,  1860,  Fumiss  «.  Sherwood,  8  Sandf,, 
621. 

3Z  Agreement  previous  to  ineotvenoj. 
The  fact  that  the  agreement  was  made  by  the 
company,  when  solvent,  and  at  the  time  the 
debt  was  incurred,  cannot  alter  the  case.    lb, 

33.  Aesignment  pending  ooit  Assign- 
ment by  an  insolvent  corporation  after  suit 
commenced, — Meid,  void  under  1  Rev.  Stat, 
691.    Leavitt  v.  Tylee,  1  Sandf.  Ch,,  207. 

34.  UabUity  of  offloen.  Under  1  Rev. 
Stat,  691,  §  10,— which  dedaree  that  "every 
director"  who  violates  the  preceding  provi- 
sions shall  be  personally  liable  to  the  creditors 
and  stockholders  to  the  full  extent  of  any  loss 
they  may  respectively  sustain, — any  one  or 
more  of  the  directors  may  be  sued ;  but  if  one 
director  is  sued  for  any  act  which  could  not 
have  been  done  by  him  alone,  the  declaration 
must  allege  that  he  had  the  necessary  concur- 
rence of  others.  Supreme  Ct,,  1844,  Gaffhey 
V,  Colvill,  6  Rill,  667. 

3&  Directors  also  guilty  of  misdemeanor,— 
when  chargeable  with  notice, — effect  of  insol 
vency. — and  the  liability  of  directors  and  stock 
holders.     I  Bev.  Stat.,  591,  §§  11-18 .♦ 

36.  Annual  statensent  required.  1  Bee.  Stat.^ 
592,  §§  19-25. 


*  Repealed  by  the  act  of  1880,  7S,  oh.  71,  ezoept 
in  its  appUoation  to  oorpoKataona  then  in  etistenoe. 
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37.  A  certificate  of  deposit  A  certifi- 
cate of  a  corporation,  not  having  banking 
powers,  to  the  effect  tiiat  a  certain  sura  had 
beenr  deposited  with  it,  to  be  paid  at  the  end 
of  twenty  years,  with  semi-annual  interest,  if 
issued  upon  a  loan,  is  a  violation  of  1  Bev. 
Stat,  600,  §  4,  which  forbids  corporations,  not 
having  banking  powers,  to  discount  or  issue 
bills,  &o.  Gt,  of  Appeals,  1862,  N.  Y.  Life  Ins. 
&  Trust  Go.  ff.  Bebee,  7  K  Y.  (8  8eld.\  864. 

As  to  the  Banking  powers  of  corporations, 
see  BANKiNe. 

38.  Requisites  to  commencing  business. 
1  Bof.  Siat.y  595,  §§  2&-81. 

39.  Zaections,  rogulatioii  of,  and  prooeedhigs 
in  respect  thereto.     1  Rev.  Sua,,  596-598. 

40.  xaeotlon  of  less  than  fall  board.  The 
charter  fixed  the  number  of  directors,  and 
made  a  majority  a  quorum.  At  an  election, 
a  number,  one  less  than  the  full  number,  were 
elected ;  and  the  former  directors  considering 
the  eleotion  null,  ordered  a  new  one,  and  re- 
solved to  hold  over  meanwhile.  Held^  that 
the  first  election  was  valid,  and  superseded 
the  whole  of  the  former  board ;  and  therefore 
the  court  should,  on  application,  under  1  Bev. 
Stat,  2  ed.,  600,  set  aside  the  new  election 
and  order  an  election  of  one  director.  Bur^ 
preme  Gt.^  1840,  Matter  of  Union  Ins.  Oo.,  22 
Wend.^  691;  and  see  People  v.  Jones,  17 
7^81. 

41.  Zaspeotars.  Where  the  charter  ex- 
pressly prohibits  directors  from  being  inspec- 
tors, the  provision  of  the  Revised  Statutes  that 
no  person  shall  be  an  inspector  in  a  corporation 
of  which  he  is  a  director  or  officer,  is  not  ap- 
plicable ;  %nd  an  officer  who  is  not  a  director 
may  be  inspector.  Supreme  Ot,^  1889,  Matter 
of  Chenango  Ck>unty  Mutual  Ins.  Oo.,  19  Wend,^ 
685. 

42.  Time  of  voting.  Where  the  time  for 
keeping  the  election  open  is  not  fixed,  the  ez- 
erdse  of  a  £Edr  discretion  on  the  part  of  the 
inspectors  will  not  be  reviewed.  Ib,\  and  see 
Matter  of  Mohawk  &  Hudson  R.  R.  Oo.,  Id., 
185. 

43.  Ulagal  votes.  The  election  will  not  be 
vacated  because  illegal  votes  were  cast,  if  they 
were  not  challenged ;  nor  then,  if  the  success- 
fol  party  would  have  been  successful  if  all  the 
illegal  votes  are  rejected.  Supreme  Ot,  1889, 
Matter  of  Chenango  County  Mutual  Ins.  Co., 
19  Wetid,,  (^5. 

44.  It  seems,  that  no  oath  or  affidavit  is  re- 
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quired  under  |§  89-41,  unless  the  vote  is  chal- 
lenged,   lb, 

45.  The  intentional  neglect  of  the  direc- 
tors of  a  moneyed  corporation,  in  violation  of 
a  positive  provision  of  its  act  of  incorporation, 
to  hold  an  annual  election,  authorizes  the  court 
to  close  its  affairs  under  2  Rev.  Stat,  464. 
GJiancery,  1888,  Ward  v.  Sea  Ins.  Co.,  7  Paige 
294. 

46.  Redress  respecting  elections.  The 
provision  of  1  Rev.  Stat.,  2  ed.,  600,  §§  57,  58, 
— that  if  any  person  shall  conceive  himself  ag- 
grieved by  an  election  or  any  proceeding  con- 
cerning an  election  of  directors  or  officers  in 
any  such  corporation,  he  may  apply  to  the 
Supreme  Court  for  redress,  who  may  proceed 
in  a  summary  way,  &c.,  and  make  such  order 
and  grant  such  relief  as  circumstances  and  jus- 
tice shall  require, — was  intended  merely  to 
give  a  more  summary  remedy  for  previously 
recognized  wrong.  It  does  not  authorize  the 
court  to  proceed  merely  to  confirm  an  election 
quia  timet.  There  must  be  a  party  aggrieved, 
and  no  party  can  be  deemed  aggrieved  in  re- 
spect to  a  corporate  office,  till  it  is  with- 
holden  from  the  legal  incumbent.  Supreme 
Gt.y  1840,  Matter  of  Union  Ins.  Co.,  22  Wend., 
691. 

47.  The  court  will  not,  on  an  application 
under  1  Rev.  Stat,  2  ed.,  600,  redress  the 
inaction  but  only  the  erroneous  proceedings  of 
the  officer.    lb. 

48.  Definitions.  Moneyed  corporations,  and 
other  terms  of  the  statute,  defined.  1  Sev.  Stat., 
698. 

Consult,  also,  Ck)Tporation,  and  the  various 
other  classes  of  corporations  there  referred  to. 


MONET  PAID. 

1.  Money  payment  neoessaiy.  In  gen- 
eral, an  action  for  money  paid  will  not  lie, 
unless  the  plaintiff  has  actually  paid  money. 
Supreme  Gt.,  1811,  Cumming  «j.  Hackley,  8 
Johns.,  202;  1849,  Moyer  v.  Shoemaker,  6 
Barb.,  819. 

2.  Bond.  Thus  where  plaintiff  had  given 
his  bond  for  the  payment  of  a  debt  due  from 
defendant,  but  had  not  paid  the  debt, — Held, 
that  the  action  could  not  be  maintained.  Sti- 
preme  Gt.,  1811,  Cumming  t).  Hackley,  %  Johns., 
202. 
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3.  Mere  liabilit7.  Where  fees  are  awarded 
to  be  paid,  by  one  of  the  parties,  to  the  arbi- 
trators, the  other  party  cannot  reoover  them, 
in  an  action  on  the  award,  withont  showing 
that  he  has  made  actual  payment    A  mere 

lability  to  pay  will  not  give  a  right  of  action. 
Supreme  Ct,^  1817,  Piatt  v.  Smith,  14  Jbhne., 
868. 

4.  Property  received  as  money.  Where 
property — e.  ^.,  land— is  received  as  money, 
and  the  debt  discharged,  it  is  deemed  equiya- 
ient  to  a  payment  of  money  for  the  purpose  of 
sustaining  an  action  for  money  paid.  Supreme 
Ot.,  1827,  Ainslie  v.  Wilson,  f(^.,  662 ;  1829, 
Bonney  «.  Seely,  2  Wend.^  A. 

5.  Request  neoeMary.  If  an  officer,  hav- 
ing an  ezecntion,  or  warrant,  withont  de- 
manding the  amount  firom  the  defendant,  and, 
without  his  request,  pays  it  oyer  to  the  plain- 
tiff he  cannot  recover  from  defendant  the 
money  paid.  Supreme  Ot,^  1808,  Jones  v. 
Wilson,  8  Johne.,  484;  1818,  Beach  v.  Yanden- 
burgh,  10  Id^  861;  1817,  Overseers  of  Wall- 
kill  V.  Overseers  of  Mamakating,  14 /i.,  87; 
8.  P.,  1811,  Reed  «.  Pruyn,  7  Id.,  426. 

6.  But  where  no  objection  was  made  to  the 
evidence,  a  demand  and  request  may  be  pre- 
sumed, in  support  of  the  verdict.  1811,  Men- 
derback  v.  Hopkins,  8  Johns.,  486. 

7.  —  or  promise.  Bo  where  a  collector  of 
taxes  voluntarily  pays  the  amount  of  defend- 
ant's tax  to  the  treasurer,  without  request,  or 
subsequent  promise  to  repay,  no  action  is 
maintainable.  Supreme  Ot,  1818,  Beach  v. 
Yandenburgh,  10  Johns,,  861 ;  1817,  Overseers 
of  Walkill  V.  Overseers  of  Mamakating,  14 
Johns.,  87. 

a  A  railroad  company  agreed  to  carry  plain- 
tiff's goods  for  so  much  per  ton.  He  paid 
money  for  the  weighing.  There  being  no 
proof  of  an  agreement  that  the  company 
should  weigh  (though  they  had  previously 
been  accustomed  to  do  so),  it  was  Eeld,  that 
plaintiff  could  not  recover  back  his  money 
paid.  Supreme  Ot.,  1862,  Johnson  v.  Oayuga 
&  Susquehanna  R.  R.  Co.,  11  Barh.,  621. 

9.  "Wliere  several  are  liable  on  a  contract, 
and  money  is  paid  on  it  by  another  at  the  re- 
quest of  one  of  them,  all  are  liable  for  money 
paid.  Supreme  Ot.,  1888,  Tradesmen's  Bank 
V.  Astor,  11  Wend.,  87. 

10.  Payment  on  negotiable  paper.  Where 
an  indorsee  has  paid  up  the  whole  note,  and 
become  the  legal  owner  of  it,  he  can  either 


sue  the  indorser  upon  the  note,  or  for  money 
received,  or  for  money  paid.  Supreme  Ct., 
1848,  Baker  v.  Martin,  8  Barb.,  684. 

11.  Where  a  subsequent  indorser  has  made 
a  partial  payment  upon  the  note,  although  he 
cannot  sue  the  prior  indorser  upon  the  note, 
he  may  recover  from  him  the  amount  paid,  as 
money  paid  to  his  use.  Supreme  Ot,  1828, 
Butier  V.  Wright,  20  Johns.,  867.  Ot.  qfBr- 
rors,  1880,  Wright  v.  Butier,  6  Wend.,  284. 

12.  If  judgment  is  had  against  the  maker 
and  indorsers  of  a  note,  an  indorser  who  has 
paid  part  of  it  may  recover  the  amount  paid 
firom  the  maker,  as  money  paid  to  his  use. 
Supreme  Ot.,  1860,  Dygert  «.  Groe,  9  Barh., 
606. 

13.  To  authorize  a  recovery  by  a  subsequent 
mdorser  against  prior  indorsers,  of  the  ameunt 
paid  on  the  note,  as  money  paid  for  the  de- 
fendants, it  must  appear  in  some  legal  way 
that  the  money  was  paid  for  their  use.  This 
may  be  either  by  showing  that  demand  was 
made  and  due  notice  served  on  the  prior  in- 
dorsers, so  as  to  charge  them ;  or  by  showing 
that  the  payment  was  made  upon  their  request, 
&c.  Supreme  Ot.,  1868,  Barker  v.  Oassidy,  16 
Barb.,  177. 

14.  An  indorser,  who,  after  the  maker  had 
been  discharged  in  insolvency,  the  holder  be- 
ing a  petitioning-creditor,  paid  the  amount  to 
the  holder, — ffeld,  not  entitied  to  recover  the 
amount  from  the  insolvent.  Supreme  Ot., 
1819,  Lynch  «.  Reynolds,  16  Johns.,  41. 

15.  Defendant  applied  to  plaintiff  for  advice 
how  to  draw  a  sum  of  money  from  abroad ; 
and,  following  the  advice  given,  drew  a  bill 
of  exchange  in  favor  of  pkintif^  who  indorsed 
and  negotiated  it.  The  bill  being  returned 
protested,  plaintiff  had  to  pay  damages,  ^. 
ffeld,  that  plaintiff  having  acted  in  good  faith, 
as  the  agent  of  defendant,  was  entitied  to  re- 
cover the  damages,  &c.,  paid  by  him,  as  money 
paid  to  the  use  of  defendant.  Supreme  Ot., 
1814,  Ramsay  v.  Gardner,  11  Johns.,  489. 

16.  The  plaintiffs,  of  New  York,  instructed 
the  defendants,  of  London,  to  purchase  certain 
goods,  and  authorized  them  to  draw  for  the 
prices  on  W.,  at  sixtff  and  ninety/  days;  de- 
fendants drew  &t/our  months,  and  W.  accept- 
ed, but  failed  before  the  maturity  of  the  bill ; 
and  plaintiff'  agent  in  London,  being  ignorant 
of  defendants'  want  of  authority  to  draw  such 
a  bill,  and  in  order  to  prevent  defendants  at- 
taching property  of  plaintiffs  in  London,  paid 
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them  the  bill ; — Meld^  that  plainti£G9  oonld  re- 
cover back  the  money.  i\r.  T.  Superior  Ct^ 
1829,  Potter  «.  Everett,  2  ffall,  252. 

17.  If  an  agent  proonre  plaintifTs  indorse* 
ment  of  his  own  bill,  for  the  accommodation 
of  the  principal,  to  whose  use  the  money  raised 
on  it  is  applied,  plaintiff;  on  taking  up  the  bill, 
may  have  an  action  against  the  principal  for 
money  paid  to  his  nse.  Supreme  Ot,^  1844, 
Allen  «.  Ooit,  6  EUl,  318. 

IS.  Bzohange  notes.  Where  two  persons 
make  and  exchange  notes,  neither  can  main- 
tain an  action  for  money  paid  on  his  own 
note,  against  the  other.  Supreme  Ot,^  1846, 
Wooeter  v.  Jenkins,  8  Den.,  187. 

19.  Jalnt  pazttai.  Where  a  sabseqaent 
indorser  has  paid  a  note  on  which  there  are 
several  prior  indorsers,  he  cannot  maintain  a 
jeint  action  against  such  indorsers  to  recover 
the  amount  of  his  payment,  as  money  paid. 
Supreme  Ot^  1858,  Barker  v.  Oassidy,  1%  Barh,^ 
177. 

20l  Where  a  bill  of  exchange  was  drawn  by 
several,  one  of  whom  joined  as  surety  for  the 
others,  who  procured  the  bill  to  be  discoonted 
before  acceptance,  for  their  own  benefit,  and 
the  drawee,  with  knowledge  of  these  facts, 
accepted  and  paid  the  bill  without  funds  of 
any  of  the  drawers  in  his  hands ; — Eeld^  that 
he  might  recover  the  amount  against  all  the 
drawers  as  money  paid  to  their  use.  Ot  of 
Errersj  1845,  Suydam  «.  Westfall,  2  Den.,  205. 

21.  BiglitB  of  Boirety.  Where  a  surety 
pays  the  amount  of  judgment  against  his  prin- 
cipal, but  the  Judgment  is  afterwards  reversed, 
the  surety  cannot  maintain  an  action  against 
the  plaintiff  in  the  judgment,  to  recover  back 
the  money  paid.  The  implied  promise  to  re- 
pay money  coUeoted  on  a  judgment  afterwards 
reversed,  does  not  arise  in  favor  of  a  surety, 
in  such  a  case,  but  in  favor  of  the  principal 
debtor;  the  money  advanced  by  the  surety 
being  deemed  the  money  of  the  principal  at 
the  time  of  its  application.  The  surety  must 
seek  his  remedy  against  the  principal.  Ot.  qf 
Appeale,  1859,  Garr  v.  Martin,  20  HT.  T.  (6 
Smith),  806;  reversing  S.  0.,  1  Silt,  858. 

22.  Tasces.  Where  a  widow,  in  order  to 
relieve  her  own  share  of  premises,  a  part  of 
which  has  been  assigned  her  as  her  dower, 
from  a  tax  or  assessment,  is  obliged  to  pay 
the  whole  amount  charged  on  the  entire  prem- 
ises, she  may  recover  from  the  heir-at-law,  or 
his  grantee,  his  just  share  or  proportion  of  the 


amount  paid,  with  interest.    jV.  F.  Superior 
Ot.,  1858,  Graham  v.  Dunigan,  2  Boew.,  616. 

23.  The  defendants  conveyed  to  the  plain- 
tiff certain  lands,  by  a  deed  containing  a  cove- 
nant for  ^iet  er^oyment.  Previous  to  the 
sale,  a  part  of  the  lands  had  been  returned  to 
the  comptroller,  and  sold  by  him  for  unpaid 
taxes.  On  the  hut  day  for  the  redemption  of 
the  lands,  the  plaintiffii  paid  the  amount  of 
such  taxes,  and  the  charges,  into  the  comp- 
troller's office,  and  redeemed  the  lands  from 
sale.  EiM,  that  the  payment  having  been 
made  voluntarily,  and  witiiout  any  request  on 
the  part  of  the  defendants,  and  there  having 
been  no  eviction,  no  action  would  lie  to  re- 
cover from  defendants  the  amount  paid.  Su- 
preme Ot.,  1854,  McCoy  v.  Lord,  19  Bmrb.,  18. 

24.  A  party  whose  property  is  subject  to 
distress  f6r  taxes,  or  who  is  personally  liable 
therefor,  may  dischaige  the  tax  in  defkult  of  a 
person  who  ought  to  pay  it^  and  recover  the 
amount  from  the  latter.  So  ?ield,  in  favor  of 
a  landlord  who  paid  taxes  which  the  tenant 
was  bound  to  pay  as  between  them.  If.  Y, 
Oom.  PI.,  1858,  Lageman  v.  Kloppenburg,  8 
E.  D.  Smith,  126. 

25.  Dftitress.  If  the  property  of  a  third 
person  is  distrained  and  sold  by  the  landlord 
for  rent,  the  owner  may  buy  it,  and  recover 
the  amount  bid  as  money  paid  to  the  use  €i 
the  tenant.  Supreme  Ot.,  1881,  Wells  «.  Por- 
ter, 7  Wend.,  119. 

26.  Repairs.  A  landlord  paid  money  for 
repairs  of  the  building,  upon  an  agreement  by 
the  tenant  that  he  would  reimburse  him,  if  it 
should  be  settled  that  he  was  not  bound,  as 
landlord,  to  make  the  repairs.  Held,  tiiat 
upon  the  lease  the  landlord  was  not  bound  to 
repair,  and  that  he  might  recover  the  sum 
expended,  from  the  tenant,  upon  his  promise. 
K  Y.  Superior  Ot.,  1854,  Howard  v.  Doolittle, 
8  JDuer,  464. 

27.  Mortgage.  The  mortgagee  assigned 
the  mortgage,  upon  a  bargain  to  sell  it  for  the 
amount  due,  and,  by  mistake,  a  small  payment 
was  omitted  in  the  computation,  which  was 
charged  against  the  assignee  on  his  foreclo- 
sure ; — Held,  that  the  assignee  could  recover 
the  amount  from  the  mortgagee.  Supreme 
Ot,  1829,  Burr  v.  Veeder,  8  Wend.,  412. 

28.  Liens  on  vessel  Money  paid  by  a 
vendee  of  a  vessel,  with  covenant  against  in- 
cumbrances, to  relieve  her  from  demands  upon 

,  which  she  might  be  seized. — recoverable  from 
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the  vendor.    Sisson  v.  Stevenson,  7  i\r.  F.  Leg, 
Ohs.,  266. 

29.  Iii8uranc&  A  purchaser  of  goods,  who 
effects  insurance  upon  them  intermediate  the 
sale  and  the  delivery,  has  no  claim  upon  the 
seller  to  be  reimbursed  for  the  preminm  paid, 
althongh  the  goods  may  have  been,  in  law,  at 
the  risk  of  the  seller  during  the  period  covered 
by  the  insurance.  K  F.  Com,  Pl,<,  1867, 
Orguerre  «.  Luling,  1  ffilt.^  888. 

30.  The  agent  of  0.  effected  insurance  for 
him,  but  kept  the  money  advanced  by  0.  for 
paying  the  premium,  and  substituted  his  own 
note,  indorsed  for  his»  accommodation  by  de- 
fendant The  policy  was  afterwards  trans- 
ferred to  plaintiff.  A  loss  happened,  which 
was  paid  to  the  plaintiff,  less  the  amount  of 
the  note,  which  was  delivered  to  plaintiff 
without  indorsement.  Held,  that  he  could 
not  recover  the  amount  of  the  note,  as  money 
paid  to  defendant's  use.  Supreme  Ot.^  1804, 
Coulon  r>.  Green,  2  Oai,^  158. 

31.  Goods  flolcL  Defendant  sold  plaintiff 
goods  in  bales,  knowing  that  they  were  in- 
tended for  the  Mexican  market,  and  by  mis- 
take the  quantity  was  over-estimated,  and  by 
reason  of  the  invoice  furnished  by  defendant, 
plaintiff  paid,  in  Mexico,  an  excess  of  duties, 
which  that  government  refused  to  refund ; — 
Held,  that  while  defendant  was  liable  for  the 
difference  of  price  between  the  actual  and 
estimated  quantity,  he  was  not  liable  for  the 
eicess  of  duties  and  expenses.  Ot.  o/Brrora^ 
3846,  Hargous  v.  Ablon,  8  Den.^  406. 

32.  Money  paid.  Where  plaintiff  on  a 
sale  to  a  firm,  took  the  note  of  one  partner 
for  the  price,  and  transferred  it,  and  paid  a 
judgment  obtained  thereon  by  the  indorsee, 
against  himself  and  the  maker, — Eeld,  that  he 
could  not  maintain  an  action  against  the  firm 
for  money  paid,  the  other  partner  being  liable 
ouly  to  him  for  goods  sold.  Supreme  Ot,, 
ld45,  Peters  o.  Sanford,  1  Len.,  224. 


MONET  RBCETTED. 

1.  Nature  of  the  action.  The  action  for 
money  had  and  received  is  an  equitable  ac- 
tion, and  as  a  general  rule,  the  question  is,  to 
which  party  does  the  money  justly  belong. 
Supreme  Ot,  1846,  Buel  v,  Boughton,  2  Den,, 
91. 


2.  Thus,  where  the  maker  of  a  note  omitted, 
by  mistake,  to  make  his  note  payable  with  in- 
terest, as  it  ought  to  have  been,  and  the  payee 
transferred  it,  and  the  maker  paid  the  amount 
with  interest  to  the  new  holder,  all  three  sup- 
posing that  it  bore  interest ; — Held,  that  the 
maker  could  not  recover  back  the  interest.  lb, 

3.  Promise  implied.  Where  a  person  re- 
ceives the  money  of  another,  and  applies  it  to 
his  own  use,  the  law  implies  a  promise  to 
repay  it  Supreme  Ot,  1808,  Dumond  v.  Car- 
penter, 8  Johns.,  183. 

4.  Advances.  Where  one  advances  money 
to  another,  to  be  applied  by  him  in  an  adven- 
ture for  their  common  benefit,  and  the  latter 
appropriates  it  to  another  purpose,  the  party 
advancing  it  may  recover  it  back,  as  money 
received  to  his  use.  Supreme  Ot,  1826,  Mc- 
Neilly  «.  Richardson,  4  Ciw.,  607. 

5.  Severing  joint  demand.  When  several 
persons  are  engaged  in  a  joint  transaction,  the 
proceeds  of  which  are  received  by  a  third 
person,  who  promises  to  pay  each  partner  his 
respective  proportion,  in  an  action  against 
him  by  one  of  the  partners  for  his  proportion, 
he  cannot  object  that  there  are  others  jointly 
concerned,  but  must  pay,  according  to  his 
promise.  Supreme  Ot.,  1806,  Bunn  v.  Morris, 
8  Oai,,  64. 

6.  One  who  seeks  to  recover  k  portion  of 
a  compensation  or  reward  which  has  been 
awarded  to  and  received  by  another,  must 
show  that  he  performed  a  part  of  the  service 
for  which  it  was  paid,  and  also  some  rule  of 
law  by  which  it  can  be  apportioned.  Supreme 
Ot,,  1886,  Waddell «.  Morris,  14  W&nd.,  76. 

7.  Thus,  where  a  United  States  marshal, 
under  an  order  of  court,  received  a  compen- 
sation, wholly  discretionary  with  the  court, 
for  the  custody  of  certain  jewels  under  seizure, 
— Held,  that  his  predecessor  could  not  recover 
a  portion  of  it  upon  the  ground  that  he  had 
had  the  custody  of  them  for  a  part  of  the 
time.    Ih, 

8.  Baying  nota  One  who  has  voluntarily 
agreed  to  pay,  and  has  pdd  more  than  the 
&ce  of  a  note,  upon  purchasing  it^  cannot 
recover  back  the  excess.  It  is  valid  as  a  gift. 
Supreme  Ot,  1889,  Eddy  «.  Stantons,  21  Wend^ 
266. 

9.  Payee  of  agent  Where  an  agent  or 
servant  applies  money  of  his  employer,  in  his 
hands,  t-o  discharge  a  debt  of  a  third  person, 
the  employer  may  recover  it  from  the  payee. 
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as  money  received  to  liis  use,  if  the  payee  re- 
ceived it  with  knowledge  of  the  facts.  So 
JielcL,  where  the  payment  was  to  a  clerk  of 
court,  in  discharge  of  a  judgment  upon  con- 
viction for  violating  an  ordinance.  Supreme 
CL,  1842,  Amidon  «.  Wheeler,  8  Hill^  137. 

10.  Set-ofEl  Defendant  undertook,  with  B. 
&  W.,  to  collect  a  demand  due  to  them,  and 
apply  the  proceeds  to  pay  certain  dehts  due 
£rom  them,  and  hold  the  balance  subject  to 
their  order.  B.  &  W.  afterwards  gave  an  or- 
der in  favor  of  the  plaintiff.  Held^  that  de- 
fendant having  received  the  money,  plaintiff 
could  maintain  an  action  as  for  money  re- 
ceived to  plaintiff ^s  use ;  and  that  it  was  not 
competent  to  defendant  to  set  off  a  demand 
which  he  had  against  B.  &  W.  Supreme  Ct.^ 
1815,  Weston  v^  Barker,  12  Johns.,  276. 

11.  Negotiable  paper.  If  the  maker  of  a 
note  indorsed  after  it  is  overdue,  paid  it  before 
such  transfer,  but  has  neglected  to  set  up  such 
payment  in  bar  of  ^n  action  by  the  indorsee, 
he  cannot  afterwards  sue  the  payee  for  money 
received.  Supreme  Ct,^  1812,  Loomis  v,  Pul- 
ver,  9  JohTu.,  244 ;  S.  P.,  1816,  Battey  ©.  But- 
ton, 13  Id.,  187. 

12.  A.  remitted  £600  to  B.,  in  London,  to 
pay  a  bill  for  the  same  sum,  drawn  by  his  at- 
torney 0.  on  B.,  pursuant  to  an  agreement 
between  them.  The  bill  having  been  present- 
ed for  payment  before  the  funds  had  reached 
the  hands  of  6.,  it  was  returned  protested. 
Afterwards,  another  bill  for  £112,  drawn  also 
by  0.,  as  attorney  of  A.,  in  favor  of  D.,  was 
presented  to  B.,  who  accepted  and  paid  it  out 
of  the  £600,  which  had  in  the  mean  time 
come  to  his  hands; — ffeld,  that  though  the 
£500  were  placed  in  the  hands  of  B.  for  a 
specific  purpose,  yet  0.  had  no  right  of  action 
against  D.,  to  reoover  back  the  money  paid  to 
him,  but  must  look  to  the  other  parties  to 
rectify  the  mistake,  if  any  was  made.  Supreme 
Ct^  1812,  Dey  «.  Murray,  9  Johm.,  I7l. 

13.  Defendant  transferred,  with  guaranty, 
to  pUdntif^  a  note  of  S.,  and  subsequently 
settled  a  judgment  obtained  thereon  by  plain- 
tiff in  the  name  of  the  payee,  and  also  debts 
due  to  himself  from  S.,  and  took  notes  of  S. 
for  the  whole  amount,  and  collected  them  as 
they  became  due; — Held^  that  he  was  respon- 
sible, as  for  money  had  and  received,  to  plain- 
tiff for  the  amount  of  the  judgment.  Supreme 
Ct.^  1826,  Tucker  v.  Ives,  6  Cou),^  193. 

14.  An  indorser  of  a  bill  paid  the  amount 


to  the  holder,  without  the  latter  having  made 
demand  upon  the  acceptor,  and  brought  suit 
to  recover  the  amount  paid  from  the  drawer, 
as  money  paid  for  him,  and  as  money  re- 
ceived by  him  to  plaintiff's  use.  Held,  that 
an  action  could  not  be  maintained.  The 
drawer  was  no  more  liable  in  the  form  of 
action  adopted  than  he  would  have  been  in 
an  action  upon  the  bilL  Supreme  Ct,,  1800, 
Munroe  v,  Easton,  2  Johns.  Cas,^  76. 

15.  The  holder  of  a  note  may,  at  common 
law,  recover  against  a  remote  indorser,  as  for 
money  had  and  received.  That  he  holds  the 
note  as  security,  or  that  the  defendant  re- 
ceived no  money  on  parting  with  it,  is  no 
objection  to  the  recovery.  N.  T,  Superior  Ct. 
1847,  Hays  c.  Phelps,  1  Sand/,,  64. 

16.  An  executor  cannot  recover  back 
money  paid  by  the  decedent  to  the  defendant 
on  a  mortgage  made  by  the  decedent,  on  the 
ground  that  the  mortgage  was  without  con- 
sideration. Supreme  Ot,  1848,  Gilleland  v. 
Failing,  5  Den,,  808. 

17.  Where  an  executor,  who  was  in  embar- 
rassed circumstances,  but  owning  a  lot  upon 
which  he  wished  to  erect  a  dwelling-house, 
applied  to  the  defendant  to  advance  him 
money  for  that  purpose,  upon  a  good  and 
collectable  bond  and  mortgage  belonging  to 
the  estate  of  his  testator;  and  the  defendant, 
after  deducting  a  large  sum  from  the  mort- 
gage-debt, by  way  of  bonus,  and  requiring  a 
personal  guaranty  of  payment,  advanced  the 
money  to  the  executor,  and  took  an  assign- 
ment of  the  securities,  with  full  knowledge  of 
the  use  to  which  the  money  was  to  be  applied 
by  the  executor,  but  without  making  any  in- 
quiry as  to  the  situation  of  the  estate  or  the  pe- 
cuniary circumstances  of  the  executor ; — Held, 
that  the  defendant  was  bound  to  refund  to  the 
persons  interested  in  the  personal  estate  of  the 
testator  the  amount  of  the  bond  and  mort- 
gage, with  interest.  Sacia  v,  Berthoud,  17 
Ba/rb,^  15. 

18.  Inauranoe  of  veaaeL  A  part-owner  of 
a  vessel  who  had  agreed  to  procure  her  in- 
sured, and  had  received  the  insurance-money, 
— Eeld,  liable,  under  the  circumstances,  to  his 
co-owner  for  the  latter's  proportion  of  the 
money.    Burrows  v.  Turner,  24  Wmd,,  276. 

19.  Advance-wages.  The  owner  of  a  ves- 
sel paid  money  in  advance  to  the  seamen,  and 
they  gave  it  to  defendant  as  an  indemnity  for 
bis  undertaking  with  the  owner  that  they 
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would  not  desert  The  seamen  having  de- 
serted, the  owner  brought  suit  to  recover 
back  the  advance- wages ;  there  being  no  valid 
agreement  to  charge  the  defendant  as  a  surety. 
Eeld^  that  the  action  could  not  be  sustained  as 
Hn  action  for  money  received  to  plaintiff  *s  use. 
Supreme  Gt,^  1816,  Dodge  v.  Lean,  18  Johru,^ 
608. 

20.  Vessel  lost  Where  defendant  sold 
plaintiff  a  passage-ticket  upon  the  steamer  N., 
and  plaintiff  paid  the  price,  both  parties  being 
ignorant  of  the  fact  that  the  steamer  had  then 
already  been  lost  at  sea, — Eeld^  that  pluntiff 
was  entitled  to  recover  back  the  money  paid. 
Supreme  Ct.,  1858,  Bonsteel  v.  Yanderbilt,  21 
Barb.,  26. 

21.  As  a  general  rule,  where  freight  is  paid 
in  advance  for  the  carriage  and  delivery  of 
goods,  but  the  voyage  is  lost,  by  shipwreck, 
&o,y  the  shipper  is  entitled  to  recover  back 
the  money  paid  for  freight  Supreme  Ot, 
1808,  Watson  v.  Duykinck,  8  Johns.,  886. 

22.  Where,  however,  the  agreement  was, 
that  the  ship-owner,  in  consideration  of  freight 
paid  immediately,  should  permit  the  shipper 
to  proceed,  and  go  in  his  vessel  as  a  passen- 
ger, and  to  load  on  board  certain  goods  for 
transportation, — Eeld,  that  the  receiving  on 
board  was  the  consideration,  and  that  the 
ship-owner  was  not  liable  to  refund.    lb, 

23.  Chattel  destroyed.  Where  a  purchaser 
of  chattel  property  makes  a  partial  payment  of 
price,  and  the  property  is  afterwards  destroyed, 
so  as  to  put  it  out  of  the  power  of  the  vendor 
to  perform  the  contract  on  his  part,  by  deliv- 
ering it,  the  purchaser  may  recover  back  the 
payment.  Supreme  Ct,  1828,  Murray  «.  Rich- 
ards, 1  Wend,,  68. 

24.  A  surety  who  has  paid  the  creditor, 
supposing  himself  subrogated  thereby,  in  re- 
spect to  ostensible  securities,  may,  after  dis- 
covering that  the  creditor  had  made  a  secret 
agreement  with  the  debtor,  by  which  the  se- 
curities had  been  rendered  valueless,  maintain 
an  action  against  the  creditor  to  recover  back 
the  amount  paid.  Ot.  of  Appeals,  1867,  Ches- 
ter V.  Bank  of  Elngston,  16  If,  Y,  (2  Smith), 
886. 

25.  A  bank  discontinued  a  suit  against  the 
makers  and  indorsers  of  a  promissory  note 
discounted  by  it,  upon  receiving  a  bond,  by 
three  of  the  parties  to  the  note,  for  payment. 
This  bond  was  delivered  under  a  secret  agree- 
ment that  the  bank  would  endeavor  to  collect 


the  amount  secured  thereby  from  the  plaintiffs 
in  this  action,  who  were,  in  fact,  only  sec- 
ondarily liable,  the  primary  obligation  being 
upon  the  obligors  in  the  bond  and  the  other 
parties  to  the  note  for  which  it  was  given. 
The  plaintiff  being  ignorant  of  this  condition, 
afterwards  paid  a  judgment  recovered  against 
them  by  the  bank  for  the  same  debt,  and  the 
bond  was  thereupon  transferred  to  them  by 
the  bank.  JSeld,  that  the  bond  having,  by 
virtue  of  the  condition  on  which  it  was  de- 
livered, become  satisfied  when  the  bank  ob- 
tained pa3rment  from  the  plaintiff,  the  latter 
were,  in  equity,  entitled  to  recover  back  the 
amount  paid  upon  the  judgment    lb, 

26.  Coiporate  bonds.  One  who,  in  the 
capacity  of  agent  of  a  corporation,  has  sold 
bonds  issued  by  the  corporation,  and  received 
the  money  therefor,  cannot  rteist  an  action  by 
the  corporation  for  money  had  and  received, 
on  the  ground  that  the  issue  and  sale  of  the 
bonds  by  the  corporation  was  unauthorized 
by  law.  Supreme  Ct,,  1866,  Mayor,  &c.,  of 
Auburn  v.  Draper,  28  Barb,,  426. 

27.  An  overseer  of  highways  is  not  liable 
to  an  action  to  recover  back  moneys  collected 
by  him  in  payment  of  an  assessment  levied  by 
the  commissioners  of  highways.  Supreme  Gt., 
1806,  Potter  ©.  Benniss,  1  Johns,,  616. 

2a  Liability  of  agent  Where  a  debtor 
delivers  money  to  one  acting  merely  as  his 
agent,  with  instructions  to  pay  it  to  his  cred- 
itor, no  action  lies,  at  the  suit  of  the  creditor, 
for  money  had  and  received.  To  sustain  such 
an  action  an  express  promise  by  the  agent 
must  be  shown.  Supreme  Gt.,  1862,  Bigelow 
«.  Davis,  16  Barb,,  661. 

29.  As  a  marshal  has  no  authority  to  re- 
ceive the  money  upon  an  estreated  recogni- 
zance until  execution  is  placed  in  his  hands, 
money  voluntarily  paid  by  the  surety  upon 

his  recognizance,  without  suit,  may  be  recov-        , 
ered  back,  if  the  recognizance  is  void,  at  any 
time  before  it  has  been  accounted  for  to  the 
government.    Supreme  Gt.,  1847,  Oorlies  t, 
Waddell,  1  Ba/rb.,  856. 

30.  Omitting  to  credit  payments.  W. 
commenced  proceedings  against  S.,  under  the 
mechanics^  lien  law,  and  recovered  a  judgment 
by  default,  without  giving  S.  credit  for  certain 
payments  he  had  made.  Held,  that  S.  might 
maintain  an  action  against  W.  to  recover  back 
the  amount  of  his  payments.  [16  Mass.,  806 ; 
6  Id.,  14 ;  17  Id.,  894 ;  4  Pick.,  228 ;  11  Johns., 
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441;  8  Id.,  470;  Phil,  on  Ev.;  Cow.  &  H., 
882.  Contra,  1  N.  H.,  88 ;  1  Ala.,  108 ;  11 
Id.,  695.]  This  was  not  a  matter  abjudicated 
in  the  lien  proceedings.  When  defendant  W. 
received  the  payment,  there  was  an  implied 
agreement  on  his  part  that  they  should  be 
credited,  on  his  account,  agdnst  the  plaintiff. 
In  omitting  to  make  the  application  he  was 
chai^;eable  with  bad  faith.  The  plaintiff  was 
not  bound  to  defend  the  mechanics'  lien  snit, 
merely  to  see  that  defendant  did  what  he  had 
thus  agreed  to  do.  Supreme  Ct.,  1858,  Smith 
r.  Weeks,  26  Barh.,  468. 

31.  Two  partners  received  goods  for  sale 
on  commission  from  the  plaintiff.  Sabsequent^ 
ly  they  dissolved  partnership,  and  one  contin- 
ued the  business,  and  made  sales  of  plaintiff's 
goods,  and  received  the  proceeds,  and  having 
paid  over  a  part,  failed  in  business,  leaving  a 
balance  unp^d.  Held,  that  both  partners 
could  be  made  liable  for  the  balance,  by  a 
complunt  on  their  original  contract  or  under- 
taking to  sell  plaintiff's  goods  on  commission, 
and  account  and  pay  over  proceeds,  alleging  a 
breach  of  that  contract  in  refusing  to  pay  over 
the  proceeds.  Ct  of  Appeals,  1857,  Briggs  v. 
Briggs,  15  K  Y.  (1  Smith),  471. 

32.  Whether  the  retiring  partner  could  have 
been  made  liable  in  an  action  for  money  re- 
ceived,— Query?    lb, 

33.  The  Bom  paid  to  a  witness,  on  serving 
a  sabpcena,  for  one  day's  attendance  and  for 
mileage,  cannot  be  recovered  back  by  the 
party  paying  it,  unless  the  witness  has  failed, 
without  a  reasonable  excuse,  to  attend  the 
court  in  obedience  to  the  subpoena.  If  the 
cause  is  settled  or  put  off,  the  witness  is  not 
bound  to  refund,  although  he  is  excused  from 
attending.  Supreme  Ct,  Sp.  71,  1851,  Ford 
V.  Monroe,  6  How,  Pr.,  204;  8.  C,  10  if.  F. 
Leg,  OU.,  155. 

34.  A  master  whose  servant  was  seduced, 
transferred  the  right  of  action  to  her  father, 
by  a  sealed  instrument,  and  a  judgment  being 
recovered  by  the  father  in  his  name,  acknowl- 
edged satisfaction.  Held,  that  he  was  liable 
to  the  father  for  the  amount  of  the  judgment. 
Supreme  Ct,  1840,  Stanton  ©.  Thomas,  24 
Wend,,  70. 

35.  Oaming.  Money  paid  for  lottery  or 
raffle  maybe  recovered  back.  2 Reo.  Stat.,  665, 
§§•26,  32. 

36.  One  who  places  money  in  the  hands  of 
a  broker  to  indemnify  him  for  any  losses  which 


may  accrue  upon  the  sale  of  stock,  which  the 
broker  is  to  make  for  him  on  time,  in  viola- 
tion of  1  Rev.  Stat.,  710,  §  6,  may  recover  it 
back  if  the  broker  has  not  paid  it  over,  with- 
out notice  of  the  illegality,  or  not  to  pay. 
Chancery,  1886,  Gram  v.  Stebbins,  6  Paige, 
124. 

37.  Cknnpoiindiiig  felony.  Money  paid  for 
the  purpose  of  compounding  or  settling  a  sup' 
posed  felony,  cannot  be  recovered  back.  Si^ 
preme  Ct.,  1858,  Daimouth  v.  Bennett,  15 
Barh.,  541. 

38.  Illegal  contract  Where  money  is  paid 
upon  an  illegal  contract, — e.  g,,  a  contract  void 
for  maintenance, — ^both  parties  being  in  equal 
fault,  it  cannot  be  recovered  back.  Supreme 
Ct,,  1826,  Burt  v.  Place,  6  Coto.,  481 ;  1829, 
Best  V.  Strong,  2  Wend.,  819. 

39.  Void  contract.  Money  paid  upon  a 
contract  which  is  void,  not  for  illegality,  but 
for  want  of  mutuality,  is  recoverable  as  money 
had  and  received  to  the  use  of  the  party  pay- 
ing it.  So  held,  of  money  paid  upon  an  agree- 
ment for  the  purchase  of  land.  Ct,  of  Appeals, 
1850,  Eno  V.  Woodworth,  4  K  Y,  (4  Comet:), 
249. 

40.  A  parol  contract  for  sale  of  lands,  al- 
though so  far  void  that  the  law  will  not  en- 
force it,  is  not  immoral  nor  illegal.  Money 
paid  by  the  vendee  may  be  recovered  back  if 
the  vendor  refuses  to  perform ;  but  cannot  be 
where  he  is  ready  and  filling  to  do  so.  [Oiting 
many  cases.]  Supreme  Ct.,  1854^  Collier  f>. 
Ooates,  17  Ba/rl,,  471. 

41.  Where  one  who  has  agreed  by  parol  to 
sell  land,  rescinds  his  contract,  the  other  party 
may  maintain  an  action  to  recover  back  money 
paid  by  him  upon  account  of  the  purchase.  Su- 
preme Ct,,  1809,  Gillet  v,  Maynard,  5  Johns,,  85. 

42.  On  a  parol  agreement  for  the  exchange 
of  lands,  void  by  the  Statute  of  Frauds,  the 
plaintiff  delivered  to  the  defendant  the  prom- 
issory note  of  a  third  person  as  a  pledge ;  and 
the  defendant  received  payment  of  the  note. 
Held,  that  the  plaintiff  might  recover  the 
amount  from  the  defendant,  as  money  re- 
ceived to  his  use.  Supreme  Ct,  1818,  Rice  v. 
Peet,  15  Johm,,  503. 

43.  Where  the  contract  was  for  the  sale  of 
land  in  Pennsylvania,  and  it  did  not  appear 
that  the  contract,  though  by  parol,  was  void 
by  the  law  of  that  State, — Held,  that  the  money 
could  not  be  recovered  back.  Supreme  Ct,, 
1847,  Abell  v,  Douglass,  4  Den,,  805. 
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44.  Sale  of  goods.  Where  a  vendor  of 
goods  rescinds  the  contract  for  the  failure  of 
the  vendee  to  call  for  them  within  the  time 
limited,  the  latter  is  entitled  to  recover  hack 
any  payments  he  has  made  npon  the  price. 
Supreme  Ct^  1816,  Raymond  v.  Beamard,  12 
Johns,^  274. 

45.  Offer  to  restore.  When  a  party  seeks 
^to  recover  back  money  paid  upon  a  contract, 

upon  the  ground  it  is  void,  or  has  been  re- 
scinded, he  must  oflFer  to  restore  whatever  he 
has  received  under  the  contract  [2  Barb., 
145;  2  Hill,  288;  Id.,  390;  8  Greenl.,  80;  1 
Den.,  69 ;  4  Id.,  654 ;  Ohit.  Oontr.,  678,  752 ; 
6  East,  449 ;  4  Mass.,  502 ;  15  Id.,  820.]  And 
it  makes  no  difference  that  what  he  has  re- 
ceived is  valueless  to  the  defendant.  Supreme 
Ct,  1849,  Moyer  «.  Shoemaker,  5  Barb.,  819. 

46.  Thus  before  a  vendee  can  recover  back 
the  consideration  paid  for  land  sold  under 
covenant  of  warranty,  on  the  ground  of  failure 
of  title,  he  must  tender  a  reconveyance.    lb. 

47.  Demand,  ^^lieii  necessary.  One  who 
has  received  money  standing  in  the  position 
of  a  trustee, — e.  ^.,  a  collecting  agent, — is  in 
general  not  liable  to  an  action  for  money  re- 
ceived, until  demand  is  made  or  some  breach 
of  trust  or  duty  committed.  Supreme  Ct., 
1844,  Walrath  v.  Thompson,  6  Mil,  540. 

48.  It  is  not  necessary  that  plaintiff,  in  an 
action  for  money  received  to  his  use,  should 
make  a  demand  before  suit,  where  it  was  the 
duty  of  the  defendant  to  have  remitted  the 
money.  Ot.  of  Appeals,  1866,  Stacy  «.  Graham, 
14^.  r.  (4Jrdr7i.),  492. 

49.  So  held,  where  defendant  received  money 
upon  an  order  drawn  by  plaintiff's  agent,  upon 
a  promise  that  upon  drawing  the  money,  he 
would,  after  paying  a  debt  due  to  himself,  re- 
mit the  balance  to  the  use  of  plaintiff.    lb, 

50.  Where  money  is  paid  by  mistake,  notice 
of  the  mistake  and  demand  of  repayment,  be- 
fore suit  to  recover  it  back,  are  not  necessary; 
the  party  receiving  money  paid  under  a  mis- 
take of  facts,  is  not  a  bailee  or  trustee,  nor 
does  his  duty  to  return  arise  upon  request 
Supreme  Ct,  1821,  Utica  Banl^  o.  Van  Gieson, 
18  Johns,,  486. 

51.  An  assignee  cannot  maintain  an  action 
to  recover  moneys  received  to  the  use  of  his 
assignor, — e,  g,,  a  surplus  collected  by  a  cred- 
itor of  tibe  assignor,  upon  collateral  seonrities 
held  by  him, — without  first  giving  notice  of 
the  assignment,  and  making  a  demand.    Su- 


preme Ot,,  1840,  Sears  «.  Patrick,  28  Wend,, 
528. 

52.  Money  paid  under  mtstake.  Money 
paid  by  one  party  to  another,  under  a  mutual 
mistake  of  facts,  in  respect  to  which  both 
were  equally  bound  to  inquire,  may  be  recov- 
ered back.  Supreme  Gt,,  1829,  Franklin  Bank 
V.  Raymond,  8  Wend.,  69 ;  Burr  «.  Veeder,  Id,, 
412;  1838,  Wheadon  v.  Olds,  20  Id,,  174; 
1841,  Canal  Bank  «.  Bank  of  Albany,  1  Hill, 
287.  Ct,  of  Appeals,  1850,  Bank  of  Commerce 
«.  Union  Bank,  3  N.  Y.  (3  Comst,),  230. 

53.  "VThat  is  mistake  of  fact  A  debtor 
gave  a  bond  and  warrant  for  an  amount 
alleged  to  be  due,  without  any  statement  of 
items  being  furnished  him,  and  afterwards 
made  payments  beyond  what  was  really  due; 
the  fact  being  that  a  note,  which  formed  a 
part  of  the  debt,  was  erroneously  dated,  and 
excessive  interest  was  computed  against  him 
in  consequence.  Held,  he  could  recover  back 
his  excess  of  payment,  as  money  paid  under 
mistake.  That  he  had  means  of  knowing  the 
true  date  of  the  note  made  no  difference,  since 
he  had  no  notice  that  interest  had  been  com- 
puted by  the  apparent  date.  Supreme  Ct,, 
1828,  Waite  «.  Leggett,  8  Cow,,  196. 

54.  Statute.  One  who  was  threatened 
with  a  prosecution  for  a  penalty,  for  running 
the  gate  of  a  plank-road,  paid  money  in  com- 
promise. The  payment  was  made  and  re- 
ceived, under  the  mistaken  assumption  that 
the  section  giving  the  penalty  demanded  had 
been  incorporated  into  the  statute  of  plank- 
roads.  Held,  that  it  was  not  a  case  of  pure 
mistake  of  law,  but  that  the  party  was  en- 
titled to  recover  back  the  money  paid.  Sv^ 
preme  Ct,,  1861,  Pitcher  t>.  Turin  Plank-road 
Co.,  10  Barb,,  486. 

55.  Foreign  law.  Ignorance  of  a  foreign 
law  is  ignorance  of  fact;  and,  in  respect  to 
this  rule,  the  statute  hiws  of  one  State  of  the 
Union  are  to  be  deemed,  in  another  State, 
foreign  laws.  Supreme  Ct,,  1860,  Bank  of 
Ohillicothe  ».  Dodge,  8  Barb,,  288. 

56.  Hence,  where  a  corporation  of  anotlier 
State  has  advanced  money  there  upon  a  draft 
of  a  banking  association  of  this  State,  which 
draft  was  void  by  a  statute  of  this  State,  not 
known  to  the  officers  of  such  corporation,  it 
may  recover  back  the  money  paid,  as  money 
paid  under  a  mistake  of  fact    lb, 

57.  8et-ofil  To  entitle  a  party  to  recover 
back  money  paid  on  the  ground  of  mistake  of 
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fact,  the  mistake  must  relate  to  the  demand 
itself.  An  omission,  through  mistake,  to  in- 
sist upon  a  set-off,  is  not  enough.  Supreme 
Ct.^  1899,  Franklin  Bank  v,  Raymond,  8  Wend,, 
69. 

5&  The  holder  of  a  note  drawn  payable  to 
order  transferred  it,  without  indorsement 
(omitted  through  inadvertence),  to  a  bank. 
The  maker,  not  knowing  that  the  note  had 
cot  been  indorsed,  paid  the  note  to  the  bank 
at  maturity,  thereby  losing  a  demand  against 
the  holder,  which  he  might  have  set  off  had 
he  known  the  note  was  unindorsed.  Held, 
he  could  not  recover  back  the  money,  as  paid 
under  mistake.    Id. 

59.  Negotiable  paper.  The  drawer  of  a 
bill  of  exchange  paid  the  first  of  the  set  to  an 
indorser,  not  knowing  that  the  indorsee  had 
already  received  payment  of  the  bill,  upon  the 
second  of  the  set,  from  the  drawee,  ffeld, 
that  the  drawer  could  recover  back  the  money 
from  the  indorser,  as  paid  under  a  mistake  of 
fact.  Supreme  Gt.^  1811,  Durkin  «.  Cranston, 
7  Johna^  442. 

GO.  Payment  of  a  nbte  under  peculiar  cir- 
cumstanoeS)-— A2t2,  made  under  mistake,  and 
recoverable.  Watson  v.  Oabot  Bank,  5  Sandf.^ 
428 ;  Merchants'  Bank  v.  Mclntyre,  2  Id.,  431. 

61.  Forged  paper.  The  general  rule  is, 
that  money  paid  under  a  mistake  of  fact  may 
be  recovered  back.  An  exception  arises  where 
the  acceptor  of  a  bill  has  paid  it,  not  knowing 
that  it  is  a  for^ry.  This  exception  does  not 
apply,  however,  where  a  person  paying  a  bill 
for  honor,  has  done  so  without  an  opportu- 
nity to  see  it  before  payment  made.  In  such 
case  he  may  recover  back  his  money,  as  paid 
under  a  mistake.  Ct  of  Appeals,  1860,  God- 
dard  v.  Merchants'  Bank,  4  N.  Y.  (4  Comet), 
147;  affirming  8.  0.,  2  Sand/.,  247. 

S2.  A  partner  drew,  in  the  name  of  his 
firm,  a  bill  upon  the  plaintiff  payable  to  the 
order  of  B.,  and  having  forged  the  name  of  B. 
aa  indorser,  presented  the  bill  to  a  bank,  had 
it  discounted,  and  applied  the  proceeds  to  his 
private  use.  The  cashier  of  the  bank  indorsed 
the  bill  and  transmitted  it  to  the  defendants 
for  collection,  and  the  plaintiff  accepted  and 
paid  it  to  the  defendants.  After  discovering 
that  the  payee's  indorsement  was  forged,  he 
saed  to  recover  bac^  the  money  so  paid. 
MM^  that  the  action  could  not  be  maintained. 
The  payee,  being  a  stranger  to  the  transac- 
tion, and  having  no  interest  in  the  draft,  his 


indorsement  was  not  necessary  to  transfer  a 
good  title  to  the  party  discounting  the  paper, 
or  to  entitle  such  party  to  receive  the  money. 
The  plaintiff  had  a  right  to  charge  the  amount 
paid  against  the  drawers,  or  to  maintain  an 
action  against  them  for  money  paid  to  their 
use.  Cft.  of  Appeals,  1847,  Ooggill  v,  Ameri- 
can Exchange  Bank,  1  K  T.(l  Gomst.),  118. 

63.  A  draft  upon  a  bank  drawn  payable  to 
the  order  of  B.,  and  purporting  to  be  indorsed 
by  B.,  was  paid  by  the  bank.  They  subse- 
quently discovered  the  indorsement  to  be  a 
forgery.  JSeld,  they  were  entitled  to  recover 
back  the  money,  as  paid  upon  an  instrument 
to  which  the  party  receiving  the  payment  had 
no  title.  It  made  no  difference  that  the  party 
receiving  the  money  acted  as  a  mere  agent ; 
the  agency  not  having  been  disclosed.  -5^- 
preme  Ct,,  1841,  Oanal  Bank  v.  Bank  of  Albany, 
1  EiU,  287. 

64.  Altered  paper.  When  a  bill  of  ex- 
change, originally  genuine,  has  been  fraudu- 
lently altered,  and  is  paid  by  the  drawee  in  good 
faith  and  without  means  of  detecting  the  al- 
teration by  the  appearance  of  the  bill,  the 
drawee  may  recover  the  amount  paid  from  the 
drawer,  as  money  paid  under  a  mistake  of  fact. 
Ct.  of  Appeals,  1860,  Bank  of  Commerce  «. 
Union  Bank,  8  K  T,  (3  Comst.),  280. 

As  to  recovering  back  payments  made  upon 
negotiable  paper  on  the  faith  of  Forged  in- 
domementBy  see,  also.  Bills,  Notes,  axd 
Oheoks,  468,  572-^80. 

65.  Spoxions  stock.  Money  paid  upon  the 
purchase  of  stock  where  both  parties  believe 
the  certificates  to  be  genuine,  but  they  are  in 
fact  spurious,  may  be  recovered  back.  But 
this  rule  does  not  apply  where  one  holding 
stock  by  way  of  pledge,  transfers  it  to  a  cred- 
itor of  the  pledgor,  upon  the  order  of  the 
pledgor,  and  on  receiving  the  amount  of  his 
demand.  Ct.  of  Appeals,  1869,  Ketchum  t?. 
Bank  of  Commerce,  19  K  Y,  (6  Smith),  499. 

66.  Tax.  Where  the  owner  of  real  estate 
which  had  been  sold  for  taxes,  but  regularly 
redeemed  from  the  sale,  under  a  mistaken  rep- 
resentation of  the  purchaser  that  he  had  re- 
ceived a  conveyance  which  had  become  abso- 
lute, purchases  his  title  of  the  latter,  the  price 
paid  may  be  recovered  back  as  money  paid  by 
mistake.  This  is  not  a  case  of  money  paid 
under  a  mistaken  idea  of  legal  obligation,  but 
of  a  snppoeed  purchase  of  a  subject-matter 
which,  contrary  to  the  belief  of  both  partie0| 
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has  no  existence.     GU  of  Appeals^  1854^  Mar- 
tin V.  McOormick,  8  N.  Y.  (4  aM:)^%Z\. 

67.  Ajwesnnent.  A  mnnioipal  corporation 
undertook,  by  means  of  an  assessment  and  sale, 
to  create  in  themscilves  a  certain  interest  in 
lands;  and  believing  thej  had  done  so,  sold 
the  supposed  interest  to  plaintiff.  But  it  tnrned 
ont  that  the  assessment  was  void,  and  no  inter- 
est had  ever  vested  in  them.  HtldL^  that  plain- 
tiff was  entitled  to  recover  back  his  considera- 
tion paid,  on  the  ground  the  thing  sold  had 
never  had  an  existence.  It  was  not  necessary 
to  show  fraud.  Nor  was  the  case  within  the 
rule  that  on  failure  of  title  the  purchaser  is 
confined  to  the  remedy  afforded  by  his  cove- 
nants. Suprems  Ot.^  1867,  Gardner  f>.  Mayor 
of  Troy,  26  Barh,,  428. 

68.  The  plaintiff  received  notice  from  a  mu- 
nicipal corporation  that  his  lots  were  assessed 
for  improvements,  and  that  unless  payment 
was  made  steps  would  be  taken  to  collect.  He 
accordingly  paid  the  assessment,  but  subse- 
quently ascertained  that  the  assessment  was 
really  upon  other  lots  than  his.  JffelcL,  a  pay- 
ment under  mistake  oi/aet,  and  that  although 
the  notice  contained  a  reference  to  the  corpo- 
ration maps  and  records,  which,  if  examined, 
would  have  disclosed  the  error,  yet  the  plain- 
tiff could  recover  it  back.  K  T.  Com.  PZ., 
1866,  Allen  v.  The  Mayor,  &c.,  of  New  York, 
4  E,  D,  Smithy  404.  Compare  Cram  o.  Munro, 
1  Bdw.,  128. 

69.  Land  conveyed.  A  vendee  of  lands 
cannot,  after  delivery  of  the  deed  and  payment 
of  the  consideration,  maintain  an  action  for 
money  received,  against  the  vendor,  to  recover 
back  a  part  of  the  consideration,  on  the  ground 
of  a  deficiency  in  the  quantity  of  the  land  con- 
veyed. The  only  relief  in  such  a  case  is  in 
equity.  Supreme  Ct^  1808,  Howes  «.  Barker, 
8  Johns.^  606. 

70.  Compromise.  The  defendant  in  an  ac- 
tion to  recover  dower,  paid  money  for  a  release 
of  dower.  He  subsequently  found  a  deed  made 
30  years  before,  in  which  the  widow  had  joined, 
releasing  her  dower,  and  sued  to  recover  back 
the  money,  as  paid  under  mistake  of  fact. 
Held^  that  as  it  appeared  the  widow  had  acted 
in  good  faith  in  receiving  the  compromise,  the 
payment  was  not  recoverable,  under  the  cir- 
cumstances. Supreme  Ct^  1828,  Mowatt  v. 
McLelan,  1  Wend.,  173. 

71.  Ezceas  of  duties.  The  plaintiffs  sold 
goods  to  the  defendant  for  a  price  from  which 


the  duties  were  to  be  deducted.  In  the  bill 
which  they  rendered  to  the  defendant,  they 
deducted  for  duties  $894.26,  instead  of  $699.40, 
which  was  the  amount  properly  chargeable. 
The  bill  so  rendered  was  paid  by  the  defendant, 
and  the  plaintiff  afterwards  discovering  their 
mistake,  brought  suit  for  the  difference  between 
the  sums  of  $894.26  and  $699.40,  as  a  balance 
due  to  them  upon  the  sale.  Beld,  that  the 
rule  of  law  that  money  paid  under  a  mistake 
of  law  cannot  be  recovered,  was  not  applicable, 
and  that  the  settiement  between  the  parties 
being  founded  upon  an  erroneous  calculation 
of  the  amount  due,  was  no  bar  to  the  plaintiflEs' 
recovery.  If,  T,  Superior  Ct,,  1864^  Renard 
f>,  Fiedler,  8  Duer,  818. 

72.  Clear  proof  requisite.  One  who  seeks 
to  recover  money  paid  under  mistake,  is  held 
to  clear  proof  of  a  mistake.  Supreme  Ct,,  1 807, 
Elting  «.  Scott,  2  /oAtm.,  167.  N,  7,  Com.  PZ., 
1866,  Taylor  v.  Beavers,  4  E.  D.  Smith,  216 ; 
and  see  Mutual  Life  Ins.  Co.  t>.  Wager,  27 
Barb.,  364. 

73.  Voloi^taxy  payments.  Money  volun- 
tarily paid  to  a  person  authorized  to  receive 
it,  and  without  misrepresentation  or  mistake, 
cannot  be  recovered  back.  Ct.  of  Appeal^ 
1866,  New  York  and  Harlem  B.  R.  Co.  i>. 
Marsh,  12  K  7.  (2  Kem.\  808.  N.  T.  Supe 
rior  Ct.,  1849,  Fleetwood  v.  City  of  New  York, 
2  Sandf,  476.  Supreme  €t.,  Sp.  T.,  1866,  Low- 
ber  v.  Selden,  11  How.  Pr.,  626. 

74.  Where  a  party  pays  money,  having  ^t 
the  time  full  knowledge  or  means  of  knowledge 
of  the  facts  upon  which  the  demand  is  founded, 
he  cannot  afterwards  recover  it  back  upon  the 
ground  tiiat  the  claim  was  not  valid.  Supreme 
Ct.,  1824,  Clarke  f>.  Butcher,  9  Cow.,  674; 
1828,  Mowatt  v.  Wright,  1  Wmd.,  866;  1846, 
Supervisors  of  Onondaga  v.  Briggs,  2  Den.,  26 ; 
1848,  Wyman  «.  Farnsworth,  8  Barb.,  869. 

75.  Money  paid  by  insurers  upon  a  policy, 
cannot  be  recovered  back  on  the  ground  of 
fraud,  mistake,  &c.,  by  which  they  were  in- 
duced to  enter  into  the  policy,  if  they  had 
knowledge  or  means  of  knowledge  at  the  time 
of  making  the  payment  which  would  have  ena- 
bled them  to  resist  the  demand.  Supreme  Ct., 
1868,  Mutual  Life  Ins.  Co.  of  N.  Y.  c.  Wager, 
27  Barb.,  864. 

76.  Plaintiff  crossed  a  river  on  the  ice,  and 
toll  being  demanded  of  him  for  a  bridge  com- 
pany, under  color  of  its  charter,  he  paid  it^ 
and  sued  to  recover  it  back.    Held,  a  volun 
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tary  payment,  and  that  he  should  have  stood 
suit  Supreme  Ct,y  1828,  Spragae  v.  Birdsall, 
2  Cow^  419. 

77.  Yolimtaiy  payments  not  recoverable 
back  on  the  ground  of  nsnry,  except  as  to  the 
nsnrioos  excess.  Mnmford  v.  American  Life 
Insm^ce  &  Trust  Co.,  4  K  T.  (4  0<»Mt,\ 
468. 

781  Duress  of  good&  A  common  carrier 
reiiued  to  deliver  valnable  property  intrusted 
to  him  for  transportation  until  his  freight  was 
paid.  The  owner  protested  against  the  charge 
as  excessive,  but  finally  paid  it  to  obtain  the 
property,  and  sued  to  recover  it  back.  Held^ 
that  the  payment  was  not  to  be  deemed  vol- 
untary [2  Strange,  916;  8  Dough,  695;  4 
Johns.,  240;  1  Esp.,  84;  2  Id.,  722;  7  Bam. 
^  0.,  78 ;  8  Mees.  &  W.,  649 ;  7  Greenl.,  184; 
2  Sandf.,  475 ;  9  Johns.,  201,  870],  and  that 
the  action  could  be  maintained.  Ct.  of  Ap- 
peaU^  1854,  Harmony  v.  Bingham,  12  HT.  F.  (2 
jBsm.),  99. 

79.  "Where  l^e  debtor  in  an  execution,  which 
is  issued  upon  a  judgment  already  satisfied, 
pays  the  execution  to  prevent  his  goods  from 
being  sold  under  it,  he  may  recover  back  the 
money,  as  money  received.  Such  a  payment 
is  not  voluntary.  Supreme  Ct.,  1886,  Wisner 
9.  Bulkley,  15  Wend.,  821. 

80l  There  is  no  rule  which  confines  a  party 
from  whom  payment  of  illegal  coste  has  been 
exacted  by  duress  of  goods,  to  an  application 
to  the  particular  court  in  which  the  suit  was 
pending,  for  redress.  He  may  sue  in  any 
court  of  competent  jurisdiction.  Supreme  Ot,, 
1812,  Clinton  «.  Strong,  9  Johns.,  870. 

81.  TrfinflB.  A  municipal  corporation  had 
levied  certain  assessments  upon  land,  and  had 
assumed  to  sell  the  laud  for  non-payment. 
The  owner  claimed  that  the  assessment  was 
void,  but  paid  the  money  necessary  to  redeem, 
under  protest,  and  sued  to  recover  it  back. 
Meld^  that  the  payment  was  to  be  deemed  vol- 
untary. There  was  no  mistake.  And  the  rule 
which  allows  a  paymenjb  under  protest,  in  case 
of  duress  of  goods,  is  grounded  on  the  perish- 
able nature  of  the  property,  and  does  not  ap- 
ply to  real  property.  N".  T,  Superior  Ct., 
1849,  Fleetwood  u.  City  of  N.  Y.,  2  Sand/., 
475.  Bee,  to  nearly  same  eflfect.  Supreme  Ct, 
Sp.  T.,  1854,  Rector,  &c.,  of  Trinity  Church  t>. 
Mayor,  &c.,  of  K  Y.,  10  jGTow.  Pr.,  138. 

82.  Plaintiff's  farm  was  about  to  be  sold  on 
execution.     Defendant  bid  it  in,  on  a  parol 


agreement  with  plaintiff  to  reconvey  on  pay- 
ment by  plaintiff  of  defendant's  advance,  with 
a  reasonable  compensation.  Defendant  re- 
fused to  reconvey  unless  plaintiff  would  pay 
$800  above  his  advance.  Plaintiff  paid  this, 
to  procure  a  reconveyance,  but  sued  to  re- 
cover it  back,  as  an  excessive  charge.  Eeld, 
that  the  payment  must  be  deemed  voluntary, 
and  could  not  be  recovered.  The  agreement 
resting  in  parol,  plaintiff  had  no  remedy  to  en- 
force it ;  but  stood  in  the  relation  of  a  pur- 
chaser from  defendant,  and  must  pay  what- 
ever he  saw  fit  to  exact.  Supreme  Ot,,  1809, 
Hall  V.  Shultz,  4  Johns.,  240 ;  S.  P.,  1817, 
Sherrill  v.  Crosby,  Uld.,  868. 

83.  A  collector  of  taxes  called  at  the  office 
of  a  railroad  company,  and  demanded  payment 
of  a  tax  levied  upon  them.  He  was  author- 
ized to  receive  payment,  but  was  not  author- 
ized by  law  to  use  compulsory  means  of  col- 
lection in  the  county  where  his  demand  was 
made.  The  treasurer,  with  knowledge  of  all 
facts,  paid  the  tax.  Seld,  that  the  payment 
must  be  deemed  voluntary,  and  that  no  action 
could  be  maintained  to  recover  it  back,  not- 
withstanding the  tax  was  void.  Ct.  of  Ap- 
peals, 1855,  N.  Y.  &  Harlem  R.  R.  Co.  v. 
Marsh,  12  IT.  Y.  (2  Kern.),  808. 

84.  Corporate  shares.  Plaintiff  bought 
shares  of  corporate  stock  from  B.,  but  the 
company  refused  to  permit  a  transfer  upon 
the  books  until  plaintiff  should  pay  a  debt  due 
them  from  B.,  the  vendor.  He  paid  the 
money,  and  sued  to  recover  it  back,  ffeld, 
it  could  not  be  deemed  a  voluntary  payment ; 
but  was  one  made,  in  some  measure,  under 
compulsion,  and  he  could  recover.  Supreme 
Ct.,  1802,  Bates  «.  N.  Y.  Ins.  Co.,  8  Johns. 
Cos.,  238. 

85.  Excessive  fees.  An  excess  of  costs 
paid  to  an  attorney,  on  the  settlement  of  a 
suit,  without  taxation,  the  payment  being 
necessary  to  prevent  the  prosecution  of  the 
suit  and  the  accumulation  of  further  costs, 
may  be  recovered  back.  Payment  of  fees  il- 
legally demanded,  is  not  treated  as  a  voluntary 
payment.  Ct.  of  Appeals,  1847,  Britton  v. 
Frink,  3  Row.  Pr.,  102.  Supreme  Ct.,  1836, 
Moulton  'D.  Bennett^  18  Wend.,  586. 

86.  Where  a  marshal  refused  to  deliver  up 
a  vessel  without  payment  of  fees  which  he  had 
no  lawful  authority  to  exact, — Held,  that  the 
fees  paid  might  be  recovered  back.  Supreme 
Ct.,  1812,  Clinton  «.  Strong,  9  Johns.,  870. 
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87.  So  illegal  fees^  exacted  by  a  keeper  of 
public  records,  as  a  condition  of  allowing  them 
to  be  inspected,  may  be  recovered  back.  The 
payment  is  not  to  be  deemed  voluntary.  IT".  Y, 
Oom.  PZ.,  1863,  Townshend  v,  Dyckman,  2  E, 
D.  Smith,  224. 

88.  The  collector  of  customs  exacted  from 
the  owners  of  a  vessel  the  payment  of  a  fee 
that  was  not  legally  chargeable,  as  a  condition 
of  granting  her  a  clearance.  Held,  that  the 
money  might  be  recovered  back  from  the  col- 
lector individually,  notwithstanding  he  had 
paid  it  over  to  the  government  before  suit 
commenced.  Notice  to  an  agent  not  to  pay 
over  money  is  not  requisite  where  the  pay- 
ment is  compulsory,  and  not  made  expressly 
for  the  use  of  the  principal.  [1  Taunt,  859.] 
Supreme  Ct,  1812,  Ripley  t>.  Gelston,  9  Jdhne.y 
201 ;  S.  P.,  1826,  Frye  t?.  Lockwood,  4  (7(w., 
464. 

89.  Judgment.  Money  which  has  been 
collected  under  a  regular  judgment,  cannot  be 
recovered  back  in  a  new  suit,  upon  the  ground 
that  evidence  has  since  been  discovered  of  a 
good  defence  which  existed  before  the  judg- 
ment. Supreme  Ct,,  1812,  White  t>.  Ward,  9 
JbATM.,  232;  1823,. Walker  d.  Ames,  2  Cbw., 
428. 

90.  One  who  has  suffered  a  recovery  for 
damages,  in  too  large  amount,  through  omis- 
sion to  set  up  the  proper  grounds  of  defence, 
cannot  recover  back  the  money.  Supreme  Ct,^ 
1882,  Dey  t>.  Dox,  9  Wend,,  129. 

91.  Where  a  judgment  has  been  reversed, 
money  previously  collected  upon  it  may  be 
recovered  back,  notwithstanding  a  new  trial 
has  been  ordered.  Supreme  Ct,,  1838,  Sturges 
V.  Allis,  10  Wend,,  356 ;  1840,  Maghee  v.  Kel- 
logg, 24 /^.,  82. 

92.  An  attorney  collected  the  amount  due 
on  a  judgment,  by  execution,  and  settled  with 
his  client  by  giving  him  credit  for  the  amount 
upon  a  prior  indebtedness ;  the  attorney  thus 
retaining  the  money.  The  judgment  was  sub- 
sequently reversed  on  appeal,  and  the  appel- 
lant then  brought  suit  against  the  attorney  to 
recover  back  the  amount.  Held,  that  the  ac- 
tion could  not  be  maintained.  The  settlement 
between  the  attorney  and  client  was  equiva- 
lent to  a  payment  by  the  attorney  to  the 
client,  and  a  repayment  by  the  client  to  the 
attorney.  Until  the  reversal  of  the  judgment, 
the  client  had  a  good  title  to  the  money,  and 
<x>ald  use  it  in  paying  his  debt  to  his  attorney. 


Gt,  of  AppeaU,  1860,  Langley  c.  Warner,  8 
N.  Y,  (3  (7<ww«.),  827;  reversing  S.  0.,  1 
Sandf,,  209;  8.  P.,  1828,  Mowatt «.  McLelan, 
1  TTeni.,  178. 


MORTGAOE. 

TThis  title  presents  the  law  of  mortgage,  parttcularly  with 
reference  to  real  property.  Mortgages  of  personal  property 
are  the  subject  of  another  article  under  the  title  of  Cbat- 
TKL  MoKTGAOU.  The  titles  Contraotb,  Dbkd,  and  Bokd, 
should  be  consulted  for  a  further  discussion  of  general  prin- 
ciples applicable  to  those  classes  of  instruments,  and  iUns- 
trations  of  the  interpretation  and  effect  of  peculiar  provi- 
sions. Rbcobdin'O  and  FoKKCLoeuBE,  as  well  as  mortgages 
to  the  Loan  Commissionbbs,  are  sutjects  of  separate  arti- 
cles; and  Redkmftton  and  Sitbbooation  are  further  con- 
sidered under  their  respective  titles.  The  rules  respecting 
PABTm,  Plkadings,  and  EnoBNOB  in  mortgage  oaseS)  are 
also  considered  under  those  several  heads.] 

I.  What  constitutes  a  icoBTaAGE. 
11.  Validity,  and  intbepeetation. 
III.  Bights  of  the  parties. 

1.  In  general, 

2.  Title  to  the  premises. 
8.  Right  of  possession, 

4.  The  rents  and  profits. 

5.  Taxes,  insurance,  and  other  charges. 

6.  Injuries  to  the  premises. 

7.  Remedies  of  the  creditor, 

A.  In  general. 

B.  Ejectment. 

8.  Tht  right  to  redeem, 
A.  In  general. 

fi.  Under  the  redemption  laws  of  1887- 
1838. 

C.  Redemption  from  mortgages  to  the 

State. 

9.  Effect  of  lapse  of  time. 

lY.  Assignments,  and  the  bights  of  ab- 

6IGNEE8. 

y.  The  equity  of  redemption,  and  the 

SFFEOT  OF  TRANSFERS  THEREOF. 

1.  In  general. 

2.  Liability  of  one  who  assumes  another^s 

mortgage. 
8.  Land  t?ie  primary  fund, 

4.  Order  in  which  several  parcels  sTiould 

he  charged, 

5.  Release  of  part  of  the  premises. 

6.  LidHlity  of  heirs  and  devisees, 

VI.   PRIORirY  OF  MORTGAGES. 

VII.  Payment  and  satisfaction. 


I.  What  Constitutes  a  MoBTaAOB. 

1.  That  a  parol  agreement  to  give  a  mort- 
gage to  third  persons  who  advance  the  pnr- 
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ohase-money,  does  not  give  the.m  an  equitable 
lien.  Supreme  Ct.^  1853,  Marquat «.  Marqnat,* 
7  Moid,  Pr.,  417. 

2.  Deposit  of  title-deeds.  An  advance  of 
money,  and  finding  the  borrower's  title-deeds 
in  the  lender's  possession,  presumptively  es- 
tablishes an  equitable  mortgage.  [9  Ves.,  115 ; 
12  Id.,  401,  403;  17  Id^  230;  1  Bro.  0.  0., 
279,  n. ;  Id.,  370,  n. ;  14  Ves.,  606 ;  2  Hovend. 
Snpp.  to  Ves.,  104 ;  2  V.  &  B.,  79,  83.]  A,  V. 
Chan,  CL,  ia44,  Rockwell  «.  Hobby,  2  Sandf. 
CK  9. 

3.  The  lien  or  equitable  -  mortgage  created 
by  a  deposit  of  the  deed  with  the  grantor, 
after  delivery,  by  way  of  security,  cannot  be 
set  up  at  law  as  a  legal  estate.  [1  Johns.  Gas., 
114;  12  Johns.,  418.]  Supreme  CU,  1880, 
Jackson  v.  Parkhurst,  4  Fwk?.,  369. 

4.  AaalgmnePt  by  purchaser.  A.  and  B. 
having  made  an  agreement  for  the  conveyance 
of  248  acres  of  land,  B.,  the  purchaser,  assign- 
ed it  to  9^  his  creditor,  to'  the  extent  of  100 
acres,  to  secure  a  debt  payable  at  a  future 
time,  and  subsequently  sold  the  contract  to 
third  parties,  who  took  it  with  notice  of  G.'s 
right.  Seld^  that  G.  was  an  equitable  mort- 
gagee, and  might  maintain  an  action,  before 
his  debt  was  due,  to  prevent  a  transfer  to  a 
'boTiOrJide  purchaser.  He  might  ask  for  satis- 
faction of  hiB  debt;  and,  his  debt  having  be- 
come due  pending  suit,  the  decree  might  pro- 
vide for  satisfaction.  Ct  of  Appeals^  1853, 
Korthrup  «.  Gross,  Seld,  Notes,  No.  3,  15. 

5.  The  owner  of  the  land  is  a  necessary 
party  to  such  suit.    lb, 

6L  Party-waU.  Where  A.  &  B.  owning 
a^oining  lots,  agreed  that  B.  might  build  a 
party- wall,  A.  covenanting  to  pay  B.  one  half 
of  the  expense  of  erecting  it,  as  soon  as  A. 
should  build  upon  his  lot,  or  lease,  or  sell  it, 
and  after  B.  built  the  wall,  A.  sold  his  lot  sub- 
ject to  the  payment, — ffeld^  that  th&  cove- 
nant to  pay  was  purely  personal,  and  did  not 
create  an  equitable  lien  upon  the  land.  F. 
Chan.  Ct.y  1840,  Gurtiss  f>.  White,  Cla/rie, 
389. 

7.  Absoliite  deed  with  defeasance.  A 
conveyance  of  real  property,  though  absolute 
on  its  face,  if  made  with  a  defeasance  which 
renders  it  merely  a  security  for  a  debt,  is  a 
mortage.     Ct.  ofMrors^  1823,  Glark  'o.  Hen 


ry,  2  Cow,,  324;   afBrming  S.  G.,  mb  nam, 
Henry  v.  Davis,  7  Johns,  Ch,y  40. 

8.  A  deed,  absolute  on  its  face,  but  intended 
as  security  for  a  debt,  though  registered  as  a 
deed,  is  valid  and  effectual  as  between  the 
parties,  as  a  mortgage,  where  rights  of  third 
persons  are  not  prejudiced.  Chancery,  1822, 
James  «.  Johnson,*  6  Johns,  Ch.,  417. 

9.  An  assignment  of  a  lease,  accompanied 
with  a  bond,  executed  at  the  same  time,  re- 
citing the  assignment,  and  stating  it  to  have 
been  made  to  secure  the  payment  of  a  sum  of 
money  to  the  assignee,  and  to  be  reassigned 
on  payment  of  the  money, — Held,  a  mortgage. 
Supreme  Ct,,  1809,  Jackson  v.  Green,  4  Johns,^ 
186. 

I0<  An  absolute  conveyance  and  a  defea- 
sance bearing  the  same  date, — Held,  a  mort- 
gage. Supreme  Ct.,  1818,  Peterson  t>.  Glarke, 
15  Johns^j  20.5. 

XX,  That  a  sealed  grant  of  land  for  the  term 
of  one  year,  on  rent,  and  conditioned  to  be 
void  on  payment  of  a  certain  sum,  with  a 
covenant  to  pay  it,  is  a  mortgage.  Charuieryy 
1828,  Elliott  v.  Pell,  1  Paige,  263. 

12.  An  absolute  conveyance  accompanied 
by  a  lease  to  the  grantor,  with  a  covenant  to 
reconvey  on  the  payment  of  certain  moneys, — 
Held,  a  mortgage.  Supreme  Ct,,  1829,  Brown 
«.  Dean,  3  Wend.,  208. 

13.  A  conveyance  by  a  debtor  to  his  cred- 
itor, who  gave  back  a  writing  by  which  he 
promised  to  sell  the  land  and  pay  over  any 
surplus  that  might  be  after  paying  the  debt 
and  incumbrances, — Held,  a  mortgage.  ^- 
preme  Ct,,  1831,  Palmer  «.  Gum8ey,t  7  Wend., 
248. 

14.  Defendant  borrowed  of  plaintiff  a  sum 
of  money  to  be  repaid  in  two  years,  and  con- 
veyed land  to  him  on  an  agreement  that  de- 
fendant was  to  occupy  a  part  of  the  premises, 
for  that  time,  at  a  nominal  rent^  that  plaintiff 
was  to  have  the  rents  of  the  other  part,  and 
that  upon  being  repaid,  he  would  reconvey ; — 
Held,  a  mortgage.  Supreme  Ct,  1832,  Roach 
V,  Gosine,  9  Wend,,  227. 

15.  A  conveyance  in  fee,  with  a  condition 
that,  if  the  grantor  should  pay  certain  legacies 
charged  upon  other  lands  sold  and  conveyed 


*  Bevened  o©  the  other  points,  Ct.  of  Appeals, 
1855, 12  N.  T.  (2  Kern.),  886. 


»  Reversed  on  the  question  of  merger,  Ct.  qf  JSr- 
rors^  1828,  8ub  nam.  James  f>.  Morey,  2  Oov,,  246. 

t  Questioned  in  Cooper  v.  Whitney,  8  HiU,  96 ; 
Baker  v.  Thrasher,  4  Dm.,  498. 
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hj  the  grantor  to  the  grantee,  then  the  deed 
should  be  void,  is  a  mortgage. '  [4  Johns.,  186 ; 
15  Id.,  206,  666;  2  Johns.  Oh.,  182;  6  Id., 
417;  7  Id.,  40;  2.0ow.,  196,  824;  8  Wend., 
208.]  Supreme  {%.„  1886,  Stewart  «.  Hutch- 
ins,*  18  Wend,,  485. 

16.  The  owner  of  land,  after  giving  two 
successive  mortgages  upon  it,  assigned  to  the 
second  mortgagee  his  interest  in  still  other 
and  prior  mortgages,  and  at  the  same  time 
conveyed  the  land  to  him  by  an  absolute  deed, 
taking  back  a  written  stipulation,  to  the  efEbct 
that  the  mortgagee  would  sell  the  land  in 
parcels,  and  apply  the  avails  thereof  and  of 
the  bonds  and  mortgages  to  the  two  mort- 
gages executed  by  the  grantor,  and  that  he 
was  to  be  at  liberty  to  perfect  the  title  by 
foreclosure  of  the  assigned  mortgages,  and  re- 
tain the  expenses  thereof.  The  grantee  fore- 
closed his  own  mortgage  in  equity,  and  bid  In 
and  took  possession  of  the  premises.  Beld^ 
that  the  whole  transaction  was  a  mortgage, 
and  not  a  mere  trusty  and  contemplated  a 
nominal  foreclosure ;  and  that  the  mortgagee 
was  entitled  to  file  a  bill  to  foreclose  the 
grantor^s  equity  of  redemption  remaining  after 
the  first  foreclosure.  Chancery,  1848,  Par- 
sons «.  Mumford,  8  Barh,  Oh.,  162. 

17.  Mortgage  dintlngnliihed  from  oon- 
dittonal  sale.  A  mere  agreement  to  reconvey 
the  premises  within  a  limited  period,  upon  the 
repayment  of  the  consideration-money,  or  any 
other  sum,  where  there  is  no  subsisting  debt 
or  continuing  liability  of  the  grantor  for  the 
payment  of  the  money,  either  express  or  im- 
plied, is  not  sufilcient  to  convert  such  a  con- 
ditional sale  into  a  mortgage.  [19  Wend., 
618 ;  2  Edw.,  188.]  Ohancerv,  1840,  Hohnes 
V.  Grant)  8  Paige,  248. 

18.  A  mortgagee,  holding  also  some  unse- 
cured demands  against  the  mortgagor,  ad- 
vanced to  him  money,  making  the  whole 
amount  $2,600,  and  cancelled  all  the  securi- 
ties, upon  the  latter  giving  him  an  absolute 
deed  of  the  land;  and  they  at  the  same  time 
executed  an  agreement  by  which  he  leased 
the  land  to  the  latter  for  five  years,  for  the 
interest  on  the  whole  amount)  and  the  latter 
covenanted  to  improve  the  land  each  year  to 
the  amount  of  $60,  and  the  former  covenant- 


♦  Affirmed,  CC.  of  .Errors,  1848,  6  MU,  US ;  the 
opinion,  which  is  not  reported,  oononrring  substan- 
tiially  with  the  view  of  the  Supreme  Court. 


ed  to  convey,  at  the  end  of  the  five  years,  for 
$2,800,  witii  a  reasonable  time  to  pay  the 
amount,  or  at  any  time  within  the  term,  on 
receiving  a  part  in  hand  and  the  residue  in  a 
reasonable  time;  and  he  took  the  indorsed 
note  of  the  latter  for  $200  as  security,  to  be 
void  if  the  amount  of  $2,800  was  realized 
from  the  land  at  the  end  of  the  five  years. 
Mold,  that  this  was  a  mortgage,  and  usurious. 
The  absence  of  personal  liability  of  the  grant- 
or is  a  strong  but  not  decisive  fact  in  favor 
of  the  transaction  being  a  sale.  [Reviewing 
many  cases.]  The  intention  to  make  a  con- 
ditional sale  must  be  dearly  proved,  or  neces- 
sarily implied  from  attending  circumstances, 
or  the  general  rule  authorizing  a  redemption 
will  not  be  departed  from.  A.  V.  Ohan.  Ot, 
1848,  Brown  v.  Dewey,  1  Sandf.  Oh,,  66. 
Followed,  1846,  Barton  «.  May,  8  Id,,  450. 

19.  A.  granted  to  B.  in  fee,  for  $7,000,  and 
B.,  by  another  instrument,  leased  to  A.  for  one 
year,  and  covenanted  to  reconvey  to  him  for 
$8,000,  at  A.'8  election,  within  the  year. 
Reld,  an  absolute  sale,  with  a  conditional 
agreement  for  a  reconveyance.  Where  there 
is  no  debt  or  loan,  an  agreement  to  resell  doea 
not  change  an  absolute  conveyance  into  & 
mortgage.  [2  Edw.,  188 ;  2  BaU  &  B.,  274; 
2  Sch.  &  L.,  898 ;  1  Yem.,  268;  Yin.  Abr. 
Mort.  TJ.,  8;  7  Oranch,  218;  4  Kent)  144; 
Sugd.  on  Y.,  228 ;  1  Pow.  on  M.,  180.]  Su- 
preme Ot,,  1888,  Glover  «.  Payn,  19  Wend., 
618. 

20.  A  conveyance,  in  consideration  of  the 
discharge  of  previous  debts,  with  an  agree- 
ment that  the  purchaser  shall  convey  to  the 
vendor,  upon  his  paying  a  specified  sum,  at 
the  end  of  one  year,  together  with  the  value 
of  the  improvements  made  in  the  mean  time, — 
Held,  an  agreement  of  sale  and  repurchase, 
and  not  a  mere  mortgage.  Ohaneery,  1887, 
Robinson  v.  Oropsey,  6  Paige,  480  ;  affirming 
S.  0.,  2  miD.,  188. 

21.  Where  a  creditor,  having  a  demand  to 
about  the  value  of  the  land,  received  a  con- 
veyance of  it  from  the  debtor  in  discharge  of 
the  debt,  giving  him,  as  a  separate  transac- 
tion, a  stipulation,  that  if  he  could  find  a  pur- 
chaser in  a  year  he  should  have  all  the  pur- 
chase-money beyond  the  debt  and  interest, — 
Meld,  that  the  transaction  was  not  a  mort- 
gage. Chancery,  1840,  Holmes  v.  Grant,  8 
Paige,  243. 

22.  A  debtor  conveyed  absolutely  to  his 
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creditor  in  payment  of  the  debt,  the  creditor 
covenanting  to  convey  on  the  request  of  the 
former,  i?iihin  the  year,  retaining  only  a  cer- 
tain amount  of  the  debt  and  interest,  and  that 
if  the  land  ahonld  not  be  so  sold  within  the 
year,  he  would  pay  the  debtor  such  farther 
snm  for  it  as  might  be  awarded  by  arbitra- 
tors,—A^  not  a  mortgage,  bat  a  sale ;  and 
thei^fore  proof  of  osary  in  the  consideration 
was  not  admissible  to  avoid  it.  Supreme  (7f., 
1847,  Baker  v.  Thrasher,  4  Dm.^  498. 

23.  Where  a  deed,  absolute  on  its  face,  was 
accompanied  by  a  simultaneous  agreement  be- 
tween the  parties,  for  the  resale  and  convey- 
ance of  the  premises  to  the  grantor,  on  the 
payment  of  a  certain  sum  at  a  specified  time, 
— HMy  that  as  it  appeared  that  the  grantor 
was  indebted  to  the  grantee,  under  a  building 
contract  not  fully  performed,  and  the  parties 
expected  the  indebtedness  to  increase,  the 
conveyance  must  be  deemed  a  mortgage. 
Jf.  r.  iftq^mw  (7e.,  iS^.  r.,  1858,  Hall «.  Van 
aeve,  11  N,  7,  Leg.  OU.,  281. 

24.  A  conveyance  to  one  who  agreed  to  pay 
off  incumbrances  and  to  reconvey  on  being  re- 
paid,— HM^  not  a  mortgage.  Cha/ncery^  1882, 
Grimatone  v.  Carter,  8  Paige^  421. 

25.  When  the  owner  of  a  bond  and  mort- 
gage made  by  a  third  person  applies  to  an- 
other to  make  a  loan  on  the  security  thereof, 
who  refuses  to  do  so,  but  purchases  them  at 
less  than  their  face,  and.  takes  a  transfer, 
which  recites  a  sale  at  a  sum  named,  and  con- 
veys them  in  pursuance  thereof,  the  transac- 
tion will  not  be  treated  as  being  in  effect  a 
mortgage,  merely  because  the  parchaser  gives 
nis  covenant  to  the  vendor  to  resell  them  to 
the  latter  within  a  time  named,  and  on  con- 
ditions specified.  In  the  absence  of  all  evi- 
dence of  the  inadequacy  of  the.consideratiou 
paid,  and  of  any  personal  liability  of  the 
vendor  to  refund,  in  any  event,  the  money 
received  as  the  price  of  the  transfer,  the  cov- 
enant will  be  treated  as  a  conditional  sale. 
K  F.  Superior  C».,  1866,  Quirk  ».  Rodman, 
5  Duer,  285. 

26. — dtotnlgniahed  from  trust  Aconvey- 
juice  reciting  an  indebtedness  as  executor  and 
gnardian,  and  conveying  property  in  trust, — 
Held^  not  a  mortgage,  but  an  executed  trust. 
Chancery,  1840,  Eckford  «,  De  Kay,  8  Paige,  89. 

27.  A  peculiar  transaction,  by  which  a  cor- 
poration were  to  advance  their  credit  and  re- 
ceive back  the  advance  with  interest,  and 


with  a  conveyance  of  land,  which  was  to  be 
reconveyed  to  the  borrower  on  his  refunding, 
— Held,  a  mortgage,  in  distinction  from  a 
trust.  Supreme  Ct.,  1849,  Farmers'  lioan  & 
Trust  Oo.  9.  OarroU,  5  Ba/rh,,  618. 

28.  A  conveyance  by  a  debtor  to  his  cred- 
itors, expressed  to  be  in  trust, — 1st,  to  allow 
the  grantor  to  remain  in  possession ;  2d,  on 
payment  of  the  indebtedness  to  convey  to  his 
use ;  and  8d,  in  default  of  payment  to  sell  a 
public  or  private  sale,  and  pay  the  debt,  re- 
paying the  surplus,— is  a  mortgage ;  and  un- 
der the  statute  (1  Beie.  Z.,  874,  {§  5,  6;  2  Bmt. 
Stat,^  545)  directing  the  manner  in  which 
mortgaged  premises  shall  be  sold  by  virtue  of 
a  power,  the  sale  must  be  at  public  adotion 
after  notice,  to  bar  the  right  of  redemption. 
Ot.  of  Appeals,  1855,  Lawrence  v,  Farmera* 
Loan  &  Trust  Oo.,  18  H.  Y.  (8  Kem,\  200, 
642. 

29.  — from  pledge.  Defendant,  without 
consideration,  executed  his  bond  and  mort- 
gage to  a  broker,  conditioned  for  the  payment 
of  $1,000  in  three  years,  with  annual  intereet, 
and  delivered  it  to  him,  as  broker,  to  procure 
a  loan  thereon  for  him.  The  broker  lent  him 
$200,  and  afterwards  $800,  and  then  gave  him 
a  receipt  for  the  mortgage,  stating  that  he 
had  advanced  $500  upon  it,  and  agreeing  to 
assign  or  satisfy  it  upon  the  payment  of  that 
sum  with  interest; — Held^  that  the  mortgage 
was,  in  the  hands  of  the  broker,  a  mere 
pledge,  and  that  the  sum  he  had  advanced 
was  payable  immediately.  Supreme  Ct,y  1858, 
Tompkins  v.  Tysen,  16  Barb.,  456. 

30.  That  wbioh  dlotingiiiahes  a  mortgage 
from  other  ■ecuzitlea  is  the  condition,  that 
if  the  debt,  which  it  is  given  to  secure,  be 
paid  at  a  day  specified,  the  conveyance  is  to 
be  void,  or  if  not,  that  it  becomes,  as  a  con- 
veyance, absolute  at  law,  thoiigh  subject  in 
equity  to  the  right  of  redemption.  [2  BL 
Oom.,  157 ;  1  Pow.  on  Mort.  by  Gov.,  4,  n.  B ; 
109,  n.  D ;  Oo.  Litt.,  §§  205,  382,  a.]  This  is 
implied  in  the  term  "  mortgage."  [Litt.,  §  882, 
lib.  8,  ch.  5 ;  Oo.  Litt.,  205,  a.]  The  transfer 
by  a  lessee  to  his  lessor  of  the  leasehold  estate, 
as  a  security  for  the  payment  of  money  by  a 
day  specified,  and  also  for  future  advances,  is 
a  mortgage,  and  not  a  surrender,  of  the  lease. 
K  Y.  Com.  PL,  1854,  Breese  v.  Bange,  2B. 
D.  Smith,  474. 

31.  Mortgage  of  a  mortgage.  Where  the 
holder  of  a  mortgage  assigns  it  to  a  third  per- 
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SOD,  as  security  for  a  less  sum  than  the  amonnt 
due  thereon,  with  power  to  collect  such  sum, 
covenanting  that  it  is  due,  and  would  be  paid, 
the  assignment  is  only  a  mortgage.  It  is  a 
mortgage  of  the  power  of  sale  as  well  as  of 
the  debt,  and  the  assignee  may  foreclose  un- 
der the  statute  in  his  own  name ;  and  if  a 
third  person  should  purchase,  he  would  obtain 
absolute  title.  But  if  such  assignee  purchases 
for  himself,  he  takes  merely  an  equity  of  re- 
demption as  against  the  assignor  to  him  of  the 
mortgage.  Chancery^  1828,  Slee  «.  Manhattan 
Co.,  1  Faiffe,  48.  S.  P.,  Ct  ofAppMi,  1857, 
Hoyt  t>.  Martense,  16  N,  F.  (2  8mith\  281. 

32.  Where  a  purchaser  of  land  gave  his  notes 
on  an  agreement  that  the  vendor  might  resell 
if  they  were  not  paid,  and  after  judgment 
against  him  on  the  notes  he  discovered  that 
the  resale  had  been  had,  and  the  lands  bought 
in  by  the  vendor ;  but  instead  of  applying  for 
leave  to  plead  the  resale,  he  submitted  to  a 
reference,  in  which  he  was  credited  with  the 
proceeds  as  payment  ^o  tanto  of  the  notes ; 
— ffelcLf  that  he  was  concluded  by  the  judg- 
ment, and  a  motion  to  amend,  for  the  purpose 
of  setting  forth  the  resale,  was  denied.  Su^ 
preme  Ct.^  J^.  T,^  1862,  Davis  v.  Garr,  7  Ebw, 
iV.,  811. 

33.  Parol  evidence  admissible  to  prove  an 
absolute  deed  to  be  a  mortgage.  Clark  v. 
Henry,  2  Cow.,  824;  Slee  «.  Manhattan  Co.,  1 
Paige,  48;  Whittick  c.  Kane,  Id.,  202;  Van 
Buren  v.  Olmstead,  5  Id.,  9 ;   and  see  £vi- 

DBNOE. 

34.  Reconveyanoe  uimeoeHary.  A  pur- 
chaser of  land  Joined  with  his  vendor  in  a  deed 
to  defendant,  who  gave  back  a  bond,  condi- 
tioned to  reconvey  upon  the  payment  of  a 
certain  sum.  Mfild,  a  mortgage;  and  that 
payment  of  the  sum  extinguished  defendant's 
interest  without  any  reconveyance.  Supreme 
Ct.,  1828,  Lane  t>.  Shears,  1  Wend.,  488. 

35.  Defeasance  to  third  person.  When 
an  absolute  deed  and  a  defeasance  are  executed 
at  the  same  time  and  recorded,  they  consti- 
tute a  mortgage,  although  the  defeasance  is 
given  to  another  person  than  the  grantor  in 
the  deed.  The  statute  (1  Rw,  Stat,  746,  §  8) 
makes  no  distinction  as  to  who  receives  the 
defeasance.  F.  CJuin.  Ct.,  1840,  Weed  v.  Ste- 
venson, Clarke,  166. 

36.  Bond  to  indemnify.  That  if  A.  and  B. 
mortgage  lands  owned  by  them  in  severalty, 
B.'b  bond  to  A.,  conditioned  to  pay  the  whole 


debt,  and  to  indemnify  him,  is  an  equitable 
mortgage,  and  may  be  recorded.  JIT.  PI  iSw- 
perior  Ct.,  1861,  Hoyt  «.  Doughty,  4  Sand/., 
462. 

37.  Bona-fide  purchaser  without  notice 
of  defeasance.  If  a  conveyance  is  absolute 
on  its  face,  though  it  be  a  mortgage  as  between 
the  parties,  a  bona-Jide  purchaser  from  the 
mortgagee,  who  has  actually  paid  the  pur- 
chase-money, will  be  protected.  The  mort- 
gagor's remedy  is  against  the  mortgagee. 
Chancery,  1828,  "Whittick  v.  Kane,  1  Paige, 
202;  1882,  Grimstone  v.  Carter,  8  Id.,  421. 

38.  An  absolute  deed,  intended  as  a  mort- 
gage, whether  the  defeasance  is  in  writing  or 
not,  should  be  recorded  as  a  mortgage,  and  if 
recorded  as  a  deed  only,  the  mortgagee  is  not 
protected  against  subsequent  hana^fide  mort- 
gagees or  purchasers.  Ghaticery,  1829,  White 
u.  Moore,  1  Paige,  551. 

39.  An  assignment  of  a  contract  for  the 
purchase  of  land,  under  an  agreement  to  re- 
assign on  payment  of  the  debt,  is  a  mortgage; 
and  the  assignor  has  an  equitable  right  to  re- 
deem. If  the  assignee  sells  it  to  a  honorfide 
purchaser  without  notice,  the  equity  of  re- 
demption, instead  of  remaining  an  incum- 
brance on  the  land  in  the  hands  of  the  &ona- 
Jide  purchaser,  attaches  upon  the  money  re- 
ceived by  the  mortgagee  on  the  sale.  [1 
Paige,  202.]  Chancery,  1829,  Brockway  «. 
Wells,  1  Podge,  617. 

40.  Pnrohaser  with  notice.  Where  an 
absolute  deed  is  intended  only  as  a  mortgage, 
a  subsequent  purchaser  with  notioe,  has  no 
greater  interest  than  the  equitable  mortgagee 
had.  Chancery,  1846,  Williams  «.  Thorn,  11 
Paige,  469. 

n.  Validitt,  and  Intebpbetation. 

41.  Law  of  place.  The  principle  that  title 
to  real  estate  can  only  be  acquired  or  lost  ac- 
cording to  the  law  of  the  place  where  it  is 
situated,  applies  to  mortgages  as  well  as  to 
absolute  conveyances.  [1  Pick.,  81.]  Chan- 
eery,  1828,  Hosford  t>.  Nichols,  1  Paige,  230. 

42.  Bffortgage  pending  snlt  Where,  pend- 
ing a  suit  for  partition,  a  mortgage  is  taken 
with  knowledge  of  the  suit,  the  purchaser  at 
the  partition  sale  takes  the  estate  free  from  its 
lien.  Cha/neery,  1829,  Sears  v.  Hyer,  1  Paige, 
488. 

43.  Omission  to  file.  A  mortgage  of  both 
real  and  personal  property  being  void  as  to 
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the  pereonal  property  nnder  the  statntes  re- 
lating to  frftudnlent  conveyanoes,  for  not  being 
£Qed,  and  for  want  of  an  actual  and  contin- 
ued change  of  possession, — ^is  wholly  void,  as 
against  a  sabeeqnent  judgment-creditor  of  the 
mortgagor,  and  cannot  avail  as  to  the  real 
property.  A.  V.  Chan.  €t,^  1846,  Goodhne  f>. 
Berries  2  Scmdf.  Cfh.,  680. 

44.  ftandnlent  mortgage.  A  mortgage 
given  without  consideration  by  one  against 
whom  a  snit  is  pending,  with  intent  to  defeat 
the  collection  of  any  judgment  that  might  be  re- 
covered against  him,  and  on  an  agreement  that 
it  should  be  enforced  or  cancelled  as  he  might 
direct,  is  wholly  void ;  and  a  h(ma-Jide  pur- 
chaser for  value  has  no  greater  rights  than  the 
mortgagee,  unless  he  purchased  on  the  faith 
of  representations  made  by  the  mortgagor. 
[2  Johns.  Ch.,  441 ;  15  Mass.,  204.]  Supreme 
at.,  Sp.  r.,  1868,  Westfall  v.  Jones,  28  Barb,,  9. 

45.  A  wife  bought  land  and  gave  back  a 
mortgage  for  purchase-money;  but  her  hus- 
band did  not  join  in  it  ffeld,  a  valid  lien  in 
equity  as  against  one  who  had  purchased  with 
notice,  and  subsequent  to  the  mortgage.  F. 
Chan.  Ct^  1889,  Hatch  v.  Morris,  8  JS^.,  818. 

4€L  A  husband  who  was  present  at  the  exe- 
cution of  a  mortgage,  by  his  wife,  of  his  per- 
sonal property,  and  assented  to  the  execution, 
— HM^  as  effectually  botlnd  by  the  mortgage 
as  if  executed  by  himself.  It  was  in  effect  his 
mortgage.  CL  of,AppeaU^  1868,  Edgerton  v. 
Thomas,  9  Jf.  F.  (6  8eld,\  40. 

47.  A  deviaae  In  fse  in  remdnder  may 
mortgage,  though  the  estate  is  subject  to  a 
power  of  sale.  Supreme  Gt^  1889,  Matter  of 
John  and  Cherry  Streets,  19  Wevid,^  669. 

4a  Tooaiit  for  life.  That  a  mortgage  in  fee 
by  a  tenant  for  life,  binds  his  life-estate.  Ot,  of 
Errore^  1820,  Sinclair  v,  Jackson,  8  Oou>.^  648. 

49.  Mortgage  by  grantee  of  power.    A 

mortgage  executed  by  tenant  for  life  having  pow- 
er to  lease,  or  by  married  woman  by  viitue  of 
beneficial  power,  binds  the  power  and  any  subse- 
quent estate  created  in  its  execution.  1  Beo.  StaL , 
783,  §§  90,  91. 

50.  Adverse  pcoaesalon.  Owner  may  mort- 
gage notwithstanding  an  adverse  posseflsion.  1 
Beo.  sua.,  739,  S  148. 

51.  Ancient  mortgage  by  one  under  25 
yean  of  age.  That  no  one  but  the  mortgagor 
can  object  that  his  mortgage,  given  in  1818, 
was  irregular  because  he  was  not  then  twenty- 
five  years  old.*     It  is  a  personal  privilege. 


*  See  2  Bev.  Stat.,  545,  %  1. 
Vol.  lY.— 4 


Supreme  Ot,^  1851,  Ingraham  c.  Baldwin,*  13 

52.  Iioan  commlaslonenk  Where  one  of 
two  commissioners  for  loaning  the  United 
States  deposit  fund,  having  moneys  of  the  fund 
in  his  hands,  executed  a  mortgage  to  the  com- 
missioners therefor,  and  entered  it  in  the  index 
at  a  place  and  as  of  a  number  as  if  it  were 
made  many  years  before.  Held,  that  though  the 
mortgage  was  a  valid  lien  as  against  the  mort- 
gagor, as  against  subsequent  incumbrancers 
who  were  not  chargeable  with  notice  of  the 
lien,  the  mortgage  was  void,  for  the  reason  that 
it  had  neither  been  executed  in  such  a  manner 
as  to  make  it  a  valid  mortgage  under  the  pro- 
visions of  the  loan  act,  nor  recorded  as  an  or- 
dinary mortgage.  Supreme  Gt,^  Sp.  71, 1854, 
N.  Y.  Life  Ins.  &  Trust  Co. «.  8taats,t  21  A»r5., 
670. 

53.  Corporation.  The  charter  of  a  corpo- 
ration required  that  mortgages  taken  by  it 
should  not  be  made  payable  in  a  shorter  time 
than  one  year.  A  mortgage  taken  by  it,  on 
making  a  loan,  was  made  payable  in  one  year 
from  the  date  thereof,  but  the  loan  was  not 
made  until  after  the  date  which  the  instrument 
bore.  HM^  that  the  statute  was  to  be  re- 
garded as  a  part  of  the  contract,  and  that  the 
mortgage  was  payable  in  one  year  from  the 
time  the  loan  was  made  and  the  mortgage  de- 
livered. A.  Y.  Chan,  Ct.^  1846,  Farmers'  Loan 
and  Trust  Oo.  v.  Perry,  8  Sand/,  Ch.^  889. 

54.  After  the  directors  of  a  corporation  had 
been,  by  a  vote  of  the  stockholders,  pursuant 
to  the  charter,  devested  of  all  authority  except 
to  close  its  concerns,  they  issued  new  obliga- 
tions of  the  company  and  took  a  mortgage 
therefor.  Seld^  that  the  mortgage  was  void. 
A.  V.  Chan.  Ct,  1846,  Green  v.  Seymour,  8 
Safn4f.  Ch.y  285. 

55.  Though  a  mortgage  to  the  president  of 
a  banking  association,  given  for  stock  subscrip- 
tion, is  null,  if  the  association  was  not  organ- 
ized under  the  statute ;  if,  after  due  organiza-* 
tion,  the  subscriber  receives  the  stock,  and 
pays  interest  on  the  mortgage,  a  redelivery 
may  be  inferred.  A.  V.  Chan.  Ct.,  1848,  Valk 
e.  Orandall,  1  Sanc^.  Ch.,  179. 

56.  Mortgagee  to  building  aaeooiations 


*  AjBBinned  on  other  points,  Ot,  qfAppwli,  1858» 

9y:r.{5  sad.\  45. 

t  Affirmed  on  the  sole  groimd  that  the  record  was 
not  oonstmotive  notice,  Ci.  of  Appeaii,  1858,  17  N. 
7.  (8  SmUh),  i69. 
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sustained.  Oitizens'  Matoal  Loan  Association 
«.  Webster,  25  Barb.^  268 ;  Franklin  Building 
Association  «.  Mather,  4  AhboM  Pr.y  274. 
Compare  Melville  v.  American  Benefit  Building 
Association,  88  Ba/rb.y  103. 

57.  Dosoription  of  party.  In  a  foreclosure- 
action,  the  complaint  alleged  that  the  mortgage 
was  executed  and  delivered  to  one  P.,  that  he 
was  since  deceased,  and  that  his  wife,  having 
been  qualified  as  his  executrix,  had  dulj  as- 
signed the  same  to  the  plaintiff;  that  it  was 
owned  and  held  by  him  by  virtue  of  the  assign- 
ment. The  answer  denied  that  the  mortgage 
was  owned  by  the  plaintiff^  by  virtue  of  the 
assignment,  or  that  he  was  the  lawful  owner 
of  it.  On  the  trial  the  plaintiff  produced  a 
mortgage  in  which  the  mortgagee  was  named 
as  *^P.,  acting  administrator  of  the  estate  of 
D.''  Held,  that  evidence  on  behalf  of  the  de- 
fendants to  show  that  the  mortgage  was  taken 
to  secure  a  debt  due  to  the  estate  of  D.,  and 
therefore  that  the  executrix  had  no  title  to  it^ 
was  admissible.  Supreme  Ct,,  1858,  Benaud 
V.  Oonselyea,  7  Abhotte'  Pr^  105;  reversing 
8.  0.,  5  Id,,  846. 

58.  Mor^iagiB  for  pfuroluuiarinoQey  to  tbird 
person.  Where  land  is  sold,  and  a  mortgage 
for  the  purchase-money  is  given  by  the  pur- 
chaser to  a  third  person,  by  the  direction  of 
the  vendor,  the  latter  is  to  be  regarded  in  equi- 
ty as  the  real  mortgagee.  Supreme  CU,  Sp. 
T,y  1847,  Cunningham  «.  Knight,  1  Bfvrl.,  899. 

59.  Mortgage  witboat  ba^dng  reoeiTed 
deed.  Where  one  holding  an  executory  con. 
tract  to  purchase  lands,  made  an  arrangement 
with  the  vendor^s  agent  to  receive  a  deed  for 
them  as  soon  as  it  could  be  executed,  and  with- 
out waiting  for  the  deed  gave  a  mortgage  for 
the  price  and  left  it  with  the  agent,  and  the 
vendor  executed  and  returned  to  the  agent  the 
deed  to  be  delivered,  but  the  mortgagor  never 
called  for  it,— JETtf^cZ,  that  the  mortgagor  could 
not  insist  that  the  mortgage  was  void  for  want 
of  consideration.  Under  such  circumstances, 
so  far  as  the  mortgagor  is  concerned,  it  is  im- 
material whether  there  has  been  a  delivery  of 
the  deed  or  not,  unless  it  be  shown  that  the 
mortgage  was  only  to  become  effective  upon 
the  delivery  of  the  deed.  QU  of  Appeals,  1852, 
Farmers'  Loan  &  Trust  Co.  v,  Curtis,  7  K  Y, 
(8  SeU.),  466. 

€0,  Conaideratlon.  Mortgage  enforced  by 
foreclosure,  though  it  appeared  that  defendants 
never  received  the  money,  but  that  it  was  ap- 


propriated by  their  attorney.  Watson  «.  Oamp« 
bell,  28  Barb.,  421. 

61.  A  mort^iagB  to  secure  fistare  ad- 
inoee  is  valid,  and  need  not  express  that  it 

is  so  intended,  but  it  must  exhibit  the  extent 
of  the  lien  intended  to  be  created.  [Review- 
ing many  cases.]  A  subsequent  mortgage  for 
a  debt  will  take  precedence  over  it,  as  to  ad- 
vances thereafter  made,  but  only  from  the 
time  of  the  execution  of  such  subsequent  mort- 
gage, and  not  from  the  time  it  was  agreed 
upon,  though  the  first  mortgagee  knew  of  the 
intention  to  execute  it.  A.  V,  Chan,  (7^.^1844, 
Craig  V,  Tappin,  2  Sanc^f,  CK,  78. 
Consult,  also,  Cha.ttel  MoBTOAas. 

62.  A  mortgage  for  a  definite  sum  may 
stand  for  the  advances  subsequently  made,  up 
to  the  specified  amount ;  but  it  cannot  be  held 
to  secure  that  sum  fully,  and  be  subsequently 
extended  by  a  parol  agreement  to  a  further 
additional  sum.  [Reviewing  many  authori- 
ties.] N.  Y.  Superior  Ct,  1856,  Townsend  «. 
Empire  Stone  Dressing  Co.,  6  Duer,  208. 

63.  Unoertainty.  A  subsequent  incum- 
brancer, who  looks  at  the  record,  is  entitled 
to  all  the  information  which  the  parties  to  a 
mortgage  can  reasonably  impart  He  is  en- 
titled to  know  the  real  extent  or  amount  of 
the  debt  which  the  mortgage  is  given  to  se- 
cure. A  mortgage,  conditioned  in  general 
terms  to  indemnify  against  all  liabilities,  &c., 
is  void  as  against  creditors.  Supreme  Gt,, 
1857,  Toungs  v.  Wilson,  24  Barb.,  510. 

64.  Forgery.  A  mortgage  purporting  to 
be  acknowledged  by  the  mortgsgor,  and  which 
had  been  recorded, — Held,  a  forgery  by  reason 
of  peculiar  appearance,  and  on  circnmstantial 
evidence.  Taylor  v.  Crowninshield,  5  If.  Y. 
Leg,  Oba.,  209. 

65.  Reoital  of  bond.  Where  a  mortgage 
recites  a  bond  of  the  same  date  and  condition, 
if  there  was  in  fact  no  bond,  the  mortgage  is 
not  therefore  invalid.  A,  V.  Ohan.  Ot.,  1845, 
Goodhue  f>.  Berrien,  2  SaMf,  Oh,,  680. 

66.  BSiect  of  miareoftals  of  tJie  bond,  in 
the  mortgage.    Jackson  «.  Bowen,  7  Govt,,  13. 

67.  SeaL  It  aeeme,  that  the  common-law 
rule  that  a  seal  imports  a  consideratiou,  has 
not  been  so  far  altered  by  2  Rev.  Stat.,  406, 
§  77,  as  to  enable  a  mortgagor  of  real  estate 
to  apply  to  a  court  of  equity  to  cancel  the 
mortgage  upon  the  ground  of  a  want  or  a  fail- 
ure of  consideration.  The  permission  given 
by  the  statute  to  rebut  the  presumption  of 
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consideration  arising  from  the  seal,  is  confined 
to  cases  where  there  is  an  action  brought  upon 
the  instrument  itself  or  where  the  instrument 
is  made  the  foundation  of  a  set-off.  [5  Den., 
808.]  Supreme  Ot,^  Sp,  T.,  1855,  Calkins  v. 
Long,  23JSarft^97. 

68l  Power  of  sale.  Where  the  condition 
of  the  bond  and  mortgage  makes  the  debt 
payable  by  instalments,  a  power  to.  sell  upon 
thirty  days'  default  of  payment  of  any  instal- 
ment, and  to  retain  the  whole  debt  from  the 
proceeds  of  the  sale,  does  not  make  the  whole 
debt  due  upon  such  a  default.  Such  authority, 
to  retain  for  the  whole  debt,  is  to  be  limited 
to  the  case  of  a  statute-foreclosure.  Chancery^ 
1888,  Holden  9.  Gilbert,  7  Paige^  208. 

69.  A  mortgage  given  by  defendant  to  the 
plaintiff  to  secure  certain  monthly  payments 
to  be  made  by  him,  as  a  member  of  the  asso- 
eiation,  contained  a  provision  to  the  effect 
that,  if  default  should  be  made  ^4n  the  said 
monthly  payments  for  the  space  of  six  months 
after  they  or  any  of  them  should  become  due," 
it  should  be  lawful  for  the  association  to  ad- 
Tertise  and  sell  the  mortgaged  premises  at 
publio  auction,  according  to  the  statute. 

Held^  that  this  provision  was  not  to  be  lim- 
ited to  sale  by  advertising  under  the  statute, 
but  was  an  extension  of  the  term  of  credit  so 
as  to  preclude  the  bringing  of  an  action  within 
the  six  months,  to  foreclose  the  mortgage,  j^. 
F.  Superior  OU,  Sp.  Z,  1866,  Second  Ameri- 
can Building  Association  «.  Piatt,  5  Duer^  676. 

70.  A  mortgage  of  the  right  and  interest 
of  the  mortgagor  does  not  pass  after-acquired 
interest.  Supreme  Ct.,  1868,  Watson  «.  Camp- 
bell, 28  Barb.,  421. 

71.  Paxticalar  property.  Where  a  railroad 
company  executed  a  mortgage  upon  its  rail- 
road, "constructed  and  to  be  constimcted," 
and  upon  all  the  railways,  rails,  &o.,  and  real 
estate  then  owned  by  said  company,  or  which 
should  thereafter  be  owned  by  them,  and  all 
lands  used  and  occupied,  or  which  might 
thereafter  be  used  and  occupied,  for  railways, 
depots,  or  stations,  with  all  buildings  erected, 
or  which  might  thereafter  be  erected  thereon ; 
— Held,  that  the  mortgage  embraced,  and  was 
a  valid  lien  upon,  all  the  property  therein  de- 
scribed, whether  the  same  was  then  owned 
bj  the  company,  or  was  acquired  subsequentiy, 
for  the  purpose  of  its  railroad.  In  equity,  a 
grant  of  particular  lands,  to  be  acquired  in 
futuro  is  valid,  and  takes  effect  as  a  specific 


lien  upon  the  lands,  as  soon  as  they  are  ac- 
quired. [Oiting  many  authorities.]  The  route 
of  the  road  having  been  determined  in  this 
case  before  the  mortgage  was  recorded,  the 
strip  taken  for  the  purpose  may  be  deemed 
particular  land  within  the  rule.  Supreme  Ct.y 
Sp.  7*.,  1857,  Seymour  v.  Oanandaigua  &  Nia- 
gara Falls  B.  B.  Oo^  25  Ba/rh.,  284;  S.  0.,  14 
Haw.  Pr.^  531. 

72.  Dcsorfttfion  of  premises.  A  mortgage, 
after  describing  the  premises,  excepted  from 
them  such  village  lots  as  were  or  might  be 
laid  out  by  the  mortgagor,  not  exceeding  fifty 
acres.  Held,  that  the  fifty  acres  were  included 
in  the  mortgage,  subject  to  the  election  and 
appropriation  of  the  mortgagor,  to  be  made  in 
a  reasonable  time,  and  that  if  not  made  before 
suit  brought,  the  exception  must  be  deemed 
to  be  waived.  Chancery,  1823,  Albany  Ins. 
Co.  9.  Lansing,  7  Johw.  Oh.,  142. 

73.  Axnortgage  to  secure  the  delivecy  of 
apeoi&o  artioles,  their  value  being  liquidated, 
is  equivalent  to  one  for  the  payment  of  money ; 
and  may  be  foreclosed  under  the  statute,  by 
virtue  of  the  power  of  sale.  Supreme  Ot.^ 
1881,  Jackson  f>.  Turner,  7  Wend.,  458. 

74.  Sale  of  the  land  for  taxes,  fto^  mort- 
gages, how  affected  by.  Lam  </  1855,  796,  ch. 
427,  §  76-82 ;  same  stat.,  1  Rev.  Stal.,  5  ed.,  987. 

^75.  A  mortgage  in  terms,  payable  in  a 
year  from  the  date,  is  payable  in  one  year 
from  its  delivery.  So  held,  where  the  mort- 
gage was  given  under  a  statute  requiring  such 
mortgage  to  be  for  not  less  than  one  year. 
A.  V.  Chan.  Ct,  1846,  Farmers'  Loan  &  Trust 
Co.  V.  Terrj,  8  Sandf.  Ch.,  339. 

76.  The  charter  of  a  corporation  required 
the  interest  on  mortgages  taken  by  them  to 
be  made  payable  annually.  A  mortgage  was 
dated  in  July,  1837,  and  tiie  interest  was  pay- 
able yearly  on  November  1,  in  each  year. 
Beld,  that  as  the  word  "  yearly'*  must  be  re- 
jected, in  order  to  make  the  interest  payable 
on  the  first  day  of  July,  1838,  the  first  No- 
vember after  the  date  must  be  disregarded  as 
a  day  of  paying  interest,  making  the  first  in- 
terest payable  in  November,  1839.  Ct.  of  Ap- 
peals, 1850,  Olowes  v.  Farmers'  Loan  &  Trust 
Co.,  8  K  T.  Leg.  Ols.,  249 ;  S.  0.,  less  fully, 
8  N.  T.  (3  Comst.),  470.  A.  V.  Chan.  Ct,, 
1846,  Farmers'  Loan  &  Trust  Oo.  «.  Perry,  3 
Sandf.  Ch.,  389. 

77.  A  mortgage  payable  generally,  may 
be  foreclosed  at  once,  and  without  any  demant' 
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of  the  debt.  Oommencing  foreolosnre  under 
the  statute  b  eqniyalent  to  a  demand.  Supreme 
Cft,j  1840,  Gillett  v.  Baloom,  6  Barb^  870. 

78l  a  mortgage  payable  *'at  or  before"  a 
day  certain,  may  be  paid  immediately;  the 
mortgagor  cannot  be  required  to  keep  the 
money  and  pay  interest  until  the  day  speci- 
fied in  the  mortgage.  [25  Eliz.,  Sir  F.  Moore^s 
R.,  122,  case  266 ;  16  Vin.  Abr.,  276 ;  Oro. 
Eliz.,  14,  78;  8  Wood's  Oonv.,  106,  Dubl.  ed., 
1792,  Bonds,  G.]  Supreme  Cft.^  1889,  Matter 
of  John  and  Cherry  Streets,  19  Wend.,  669. 

As  to  mortgages  to  secure  circulation  of 
Bankfly  see  BiiNXiNO,  206. 

As  to  ImpUed  covenants,  see  Ooyxnant, 
106. 

As  to  matters  affecting  OUier  oontraotB  in 
common  with  mortgages,  see  Oontractts,  and 
DzBD,  and  titles  there  referred  to. 

As  to  mortgages  to  the  United  States  loan 
oominliMrionera,  see  Loan  Ck>ioaB8iONSB8. 

m.  Bights  of  thb  Pabtqes. 
1.  In  General. 

79.  Bffeotofpartitkm.  Where  a  mortgage 
was  given  of  an  undivided  share  in  a  tract  of 
land,  and  on  partition,  a  share,  including  the 
premises  mortgaged,  was  allotted  in  severalty 
to  the  mortgagor, — ffeld,  that  the  mortgage* 
was  to  be  considered  as  attached  to  the  part  so 
allotted,  and  covered  his  whole  interest  there- 
in. Supreme  Ot.,  1818,  Jackson  o.  Pierce,  10 
Johns,^  414. 

80.  Where  new  leases  are  regarded  as  a 
continuance  of  the  original  term,  as  in  the 
case  of  church  leases,  a  mortgage  of  the  lease- 
hold premises  attaches  to  a  continuance  of  the 
lease.  A.  Y.  Oham.  Ot.y  1846,  Gibbes  v.  Jen- 
kins, 8  Sancif.  Ch.^  180. 

81.  New  parceL  Where  the  owner  of 
mortgaged  land  annexes  to  it  another  parcel, 
and  erects  a  building  partiy  upon  each,  the 
parcel  annexed  does  not  thereby  become  part 
of  the  mortgaged  premises.  And  though  the 
circumstances  are  such  that  bidders  on  a  fore- 
closure-sal^ might  be  misled  into  the  belief 
that  the  strip  was  parcel  of  the  mortgaged 
premises,  title  to  it  does  not,  at  2at0,  pass  by 
the  sale.  ^.  Y.  Superior  Ot.y  1849,  Lawrence 
v.  Delano,  8  8a/ndf.,  888. 

82.  Covenants.  That  a  mortgage  is  an  as- 
signment to  the  mortgagee  of  the  covenants 
running  with  the  land,  so  far  as  may  be  neces- 


sary for  the  security  of  the  debt     Chancery ^ 
1887,  Yarick  v.  Briggs,  6  Paige^  828. 

83.  Mortgagor  oannot  release  covenant 
After  a  covenantee  gives  a  mortgage,  since  it 
transfers  the  legal  seizin,  he  cannot  rdease  the 
covenant  Supreme  Ct.y  1817,  Kane  e.  Sanger, 
14  Johns.y  89.    Compare,  however,  infra^  98, 

84.  Relief  against,  for  defect  In  title.  A 
purchaser  Of  land  who  has  paid  part,  and  gives 
his  bond  and  mortgage  for  the  residue  of  the 
purchase-money,  and  is  in  undisturbed  posses- 
sion of  the  premises,  will  not,  in  the  absence 
of  fraud,  be  relieved  from  the  payment  of  the 
bond,  or  proceedings  on  the  mortgage,  on  the 
mere  ground  of  a  defect  in  the  titie,  but  must 
seek  his  remedy  on  the  covenants  in  his  deed. 
[Ooop.  Eq.,  808.]  Ohancery,  1817,  Abbott  «. 
Allen,  ^Johne.  Ch.^  619.  Approved,  F.  Chan. 
Gt.,  1887,  Leggett  «.  McOarty,  8  Ed/ut.,  124. 
To  the  same  effect  was  Bumpus  v.  Flatner,  1 
Johm.  Oh.,  218. 

85.  Where  the  mortgagor  is  in  quiet  posses- 
sion under  a  deed  from  the  mortgagee,  with 
covenant  of  seizin  and  of  warranty,  he  oannot 
resist  a  foreclosure  upon  the  ground  that  the 
title  may  be  bad  or  defective;  he  must  pay 
the  mortgage-debt,  and  take  his  remedy  on 
the  covenants,  should  he  ever  be  disturbed. 
[1  Johns.  Oh.,  218 ;  2  Id.,  619.]  The  fact  that 
there  may  now  be  a  decree  in  pereenam  for 
the  deficiency  upon  the  foreclosure-sale,  does 
not  affect  the  rule.  [8  Edw.,  124.]  Ot.  of 
Errors,  1841,  Edwards  v.  Bodine,  26  Wend., 
109. 

86.  A  court  of  equity  will  not  interfere  to 
prevent  the  enforcement  of  a  mortgage  ^ven 
for  purchase-money,  until  after  the  mortga- 
gor's eviction.  It  will  not  where  there  are 
no  covenants  of  titie,  because,  in  such  case, 
relief  cannot  be  granted,  even  after  eviction ; 
and  it  will  not  where  there  are  covenants,  be- 
cause it  can  only  interfere  to  prevent  circuity 
of  action ;  and  this  principle  does  not  apply 
until  after  eviction.  [Oiting  many  cases.] 
Moreover,  such  interference  before  eviction 
would  be  varying  the  contract  of  the  parties. 
N.  Y.  Superior  Ct,  1849,  Piatt  c.  Gilchrist,  8 
Sandf.,  118.  8.  P.,  F.  Chan.  Ot^  1841,  Grif- 
fith  «.  Kempshall,  Clarice,  671. 

87.  The  condition  of  a  mortgage  given  for 
purchase-money  stated  that  the  title  to  a  part 
of  the  premises  was  in  dispute,  and  that  the 
mortgagee  had  agreed  to  give  a  good  titie,  and 
stipulated  that  if  he  had  failed  to  do  so  when 
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the  first  payment  became  dae  on  the  mort- 
gage, the  mortgagor  might  retain  from  the 
mortgage-moneys  whatever  sums  he  should 
have  to  pay  to  obtain  a  good  title  and  posses- 
sion of  the  disputed  part  of  the  premises. 
MM,  that  the  covenant  in  the  mortgage  to  give 
a  good  title,  was  not  a  condition  precedent  to 
the  payment  of  the  mortgage,  for  it  went' only 
to  a  part  of  the  consideration.  Supreme  Ot.^ 
1854,  Pepper  «.  Haight,  20  Barb.^  429. 

88.  The  defendants,  after  having  conveyed 
land,  accepted  a  conveyance  from  a  third  party 
for  the  purpose  of  removing  a  dond  on  their 
title;  and  subsequentiy  procured  their  grantees 
to  give  a  mortgage  of  the  land  as  security  for 
defendant's  own  debt.  Seid^  that  they  could 
not  resist  the  mortgage  on  the  ground  that  the 
titie,  which  they  had  acquired  after  they  had 
conveyed,  was  paramount.  Supreme  Ct.y  1855, 
Griswold  v.  Atiantic  Bock  Go.,  21  Barb.^  225. 

89.  Apiplication  of  money  to  Incumbran- 
oes.  The  grantee  with  warranty,  of  a  portion 
of  a  tract  of  land  mortgaged  by  his  grantor, 
cannot  maintain  a  bill  for  the  application  to 
the  prior  mortgage  of  the  money  due  upon 
his  mortgage  given  for  purchase-money,  upon 
an  allegation  of  the  insolvency  of  his  grantor, 
when  the  residue  of  the  land  which  is  to  be 
first  resorted  to  is  of  sufficient  value  to  meet 
the  prior  mortgage.  F.  Chan.  Ct.^  1889,  Hoag 
«.  Bathbnn,  Olarhey  12.  " 

90.  Rent  The  mortgagor  rented  the  land, 
agreeing  that  the  rent  should  be  applied  to 
the  payment  of  the  elder  of  two  mortgagee 
ezeoated  by  him,  and,  by  a  foreclosure-sale 
under  that  mortgage,  it  was  satisfied,  without 
recourse  to  the  rent,  ffeld^  that  the  rent 
must  be  applied  on  the  Junior  mortgage.  V. 
Chan,  Ot.^  1847,  Hunt  v.  Townsend,  ^Sancif. 
Oh^  510. 

91.  A  Mde  or  leaae  of  part  of  the  prem- 
ises, by  the  mortgagee,  before  foreclosure, 
does  not  prejudice  the  mortgagor's  right  of 
redemption,  nor  the  mortgagee's  right  to  fore- 
dose.  Gt.  of  Errere^  1828,  Wilson  «.  Troup, 
2  6btt.,  196 ;  affirming  8.  0.,  7  Johm.  Ch.,  25. 

92.  "Wliere  the  land  oaoheated,  and  an 
action  for  it  being  brought  by  the  People 
against  the  mortgagor  in  possession,  he  gave 
notice  of  it  to  the  mortgagee,  who  refused  to 
defend, — Eeld^  that  the  mortgagor  might  con- 
fees  judgment,  and  then  take  titie  from  the 
People.  Supreme  Ct.^  1880,  Jackson  v.  Marsh, 
^  Wend,,  44. 


9a  Mbrtgageo  not  bound  by  oovenant 

A  mortgagee,  before  entry  under  his  mort- 
gage, is  not  bound,  as  an  assignee  of  the  mort- 
gagor, by  a  covenant  running  with  the  land. 
[4  Johns.,  41;  6  Wend.,  608.]  Chamery, 
1881,  Morris  v.  Mowatt,  2  Paige,  686. 

94.  If  a  wife  mortgagea  her  property,  as 
security  for  the  husband's  debt^  she  is  entiUed,- 
in  equity,  to  have  his  interest  in  the  land,  as 
tenant  by  the  curtesy  initiate,  first  sold  and 
applied  in  its  extinguishment.  Or  if  it  is  most 
for  the  interest  of  all  parties  that  the  estates 
of  both  husband  and  wife  should  be  sold  to- 
gether, the  whole  premises  may  be  sold,  and 
the  value  of  the  husband's  interest  may  be  as 
certained  on  the  prindple  of  annuities.  Chan- 
cery, 1882,  Neimcewicz  «.  Gahn,*  8  Paige, 
614. 

95.  Mortgage  by  a  husband  and  wife,  for 
debt  of  a  husband  upon  lands  owned  partiy  by 
him  and  partiy  by  her,  decreed  to  be  satisfied 
first  out  of  his  share;  though  the  mortgage 
provided  that  the  surplus  was  to  be  paid  to 
the  husband.  Supreme  Ct.,  1864,  Yartie  «. 
Underwood,  18  Bcvrb.,  561. 

96.  A  husband  and  wife  executed  a  mort- 
gage of  the  husband's  land  for  his  debt^  and  a 
mortgage  of  the  wife's  land  as  collateral  to 
it ;  and  the  mortgagee  bought  the  husband's 
equity  of  redemption  in  his  land,  and  paid 
him  in  money.  EM,  that  the  wife's  land 
was/TTO  tamto  discharged,  and  that  the  price 
might  be  taken  as  the  measure  of  relief.  F. 
Chan.  Ct,,  1844,  Wheelwright «.  Depeyster,  4 
.fiUco.,282. 

97.  Xnanranoe.  Where  a  mortgageCi  after 
recovering  judgment  against  the  insurer  of  the 
mortgaged  premises,  in  the  name  of  the  mort- 
gagor, enforced  payment  of  his  debt  by  the 
mortgage, — Held,  that  the  mortgagor  was  en- 
titied  to  be  subrogated  to  the  judgment.  Ct, 
of  Errors,  1886,  Robert  «.  Traders'  Ins.  Oo.,t 
17  F«kZ.,  681. 

98.  X>efiEailt.  Where  the  condition  of  a 
mortgage,  payable  in  instalments,  provides 
that  upon  any  de&ult  the  whole  principal 
should  become  due,  the  court  cannot  relieve 
the  mortgagor  against  a  foreclosure  for  the 


*  Affirmed,  on  other  points,  Ct.  ofSrrort^  1888, 
11  Wmd,,  812. 

t  See  this  ease  commented  on  in  Grosvenor  «.  At- 
lantic Fire  Ins.  Co.,  17  M  F.  (8  SmUh),  891 ;  BnflUo 
Steam  Engine  Works  «.  Son  Mutual  Ins.  Co.,  Id.^ 
401. 
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whole  upon  each  defttult  [7  Pftlge,  179.]  F. 
Ohan.  Ot.^  1840,  Orane  «.  Ward,  Olarh&,  89S. 
M.  Kot  eTen  where  the  mortgage  was 
given  by  hoBband  and  wife  for  the  hnsband'a 
debt  V,  Ghan.  Ot.^  1848,  Hale  v.  Gonver- 
near,  4  jS^.,  207. 

100.  If  the  hnsbaxkd'a  cnrtefly  initiate  is 
clearly  inadequate  to  pay  the  debt,  it  need 
not  be  sold  first,  but  die  whole  property  may 
be  sold  upon  foreclosure.    lb. 

As  to  ReUeving  against  the  de&nlt,  see, 

also,  FOBXOLOBTTBE,  119-127. 

101.  Collateral  mortgage.  Where  a  mort- 
gage was  given  as  collateral  to  another  mort- 
gage, bnt  was  by  its  terms  sooner  payable, 
and  the  principal  mortgage  was  inadequate 
security, — Held^  that  the  mortgagee  was  not 
bonnd  to  exhaust  his  remedy  upon  the  princi- 
pal mortgage  before  resorting  to  the  other 
mortgage,  though  the  latter  was  on  land 
which  was  the  only  resource  of  a  subsequent 
creditor.  A,  V.  Oha/n,  Ot,^  1844,  Westerveltv. 
Haff,  2  Scmdf.  Oh,,  98. 

100.  Husband  and  wtfe,  mortgagee.  A 
widow  married,  having  first  had  her  property 
settled  to  her  own  use ;  and  the  heir  of  land  in 
which  she  had  a  dower-right  executed  a  mort- 
gage to  her,  and,  after  default,  she  and  her 
husband  entered  and  kept  possession,  and  the 
heir  executed  another  mortgage  to  her,  and 
she  and  her  husband  assigned  the  mortgage  to 
her  trustee,  and  retained  the  possession,  and 
the  trustee  gave  no  notice  to  the  heir ; — Hdd, 
that  the  husband  was  mortgagee  jt^«  fnaHU, 
and  that  his  entry  must  be  considered  as  made 
under  his  mortgage,  and  that  the  heir  was  en- 
titled to  an  account  of  the  rents  and  profits  in 
the  suit  of  the  trustee.  A,  V.  Chan.  Ct,^  1846, 
Hanley  v.  Carroll,  8  8an^,  Oh,,  801. 

103.  Flztnrea,  Ac.  That,  as  between  mort- 
gagor and  mortgagee,  every  thing  attached  to 
the  freehold,  or  growing  in  the  soil,  in  the 
absence  of  any  express  provision  to  the  con- 
trary, will  pass  to  the  purchaser  or  mortgagee 
as  a  part  of  the  realty.  [6  Ck)w.,  666 ;  15 
MasR.,  152.]  Supreme  Ct.,  Sp.  T,,  1849,  King 
V,  Wiloomb,  7  Barb,,  263. 

104.  That  whatever  is  annexed  to  the  free- 
hold, and  would  pass  as  between  vendor  and 
vendee,  will  pass  as  between  mortgagor  and 
mortgagee  [6  Oow.,  665 ;  15  Mass.,  159] ;  and 
the  mortgagee  may  have  an  injunction  to  re- 
strain a  waste  impairing  his  security.  F.  Ohan. 
Ct„  1838,  Robinson  «.  Preswick,  8  Mid.,  246. 


105.  ▲  mortgage  by  a  le— bb  of  hiA  lease- 
hold premises  covers  his  fixtnrea  for  manu£ac- 
tnring  purposes.  [20  Wend.,  686.]  A.  V.  Ohan. 
Ot,  1845,  Day  d.  Perkins,  2  Sorndf.  OK,  859. 

106.  Several  mortgagea.  The  plaintiff  exe- 
cuted two  mortgages  for  tiie  purchase-money, 
at  the  same  time,  for  different  suns ;  one  to 
S^  payable  in  instahnenta,  the  first  of  which 
became  due  in  two  years ;  and  one  to  0.,  the 
first  instalment  of  which  became  due  in  one 
year ;  and  it  was  agreed  by  the  three  that  S.'s 
mortgage  should  be  the  first  lien«  8.'«  mort- 
gage was  assigned  to  C,  who  foreclosed  it  un- 
der the  statute,  and  the  land  sold  for  more 
than  enough  to  satisfy  it.  HM,  that  0.  was 
entitled  to  retain  the  amount  of  the  otiier 
mortgage  out  of  the  surplus,  and  that  the 
plaintiff  took  only  the  residue.  Under  the 
circumstances,  the  two  might  be  regarded  as 
one  instrument,  and,  in  an  action  for  mon^ 
received,  the  right  so  to  retain  is  a  good  de- 
fence. Sfvupreme  Gt.,  1851,  Barber  v.  Gary,  11 
Bwrb.,  549. 

107.  Cropa.  Where  defendant,  on  selling 
his  farm,  had  reserved  the  right  to  sow  thirty 
acres  on  shares,  and  subsequently  execnted  a 
chattel  mortgage,  conveying  all  his  right,  title, 
and  interest  to  about  thirty  acres  of  fiaillow  or 
wheat  on  the  farm  of,  &c.,  and  authorizing  the 
mortgt^ee,  in  case  of  default  in  payment,  to 
take  the  property,  sell  the  same,  hc,,^^neld, 
that  the  mortgage,  on  its  execution,  became 
a  lien  upon  the  ground  and  crop,  and  bound 
his  right  to  the  use  of  the  land,  and  the  wheat 
raised  under  that  right  Supreme  Gt,,  Sp,  T,, 
1852,  Shuart  t?.  Taylor,  7  -Sow.  Pr,,  251. 

108.  Growing  crops  are  bound  by  a  mort- 
gage of  the  land,  and  pass  to  the  purchaser  on 
a  foreclosure,  as  against  the  mortgagor  or  his 
purchaser,  or  lessee.  [Pow.  on  Mdrt,  207- 
210;  8  Wend., 684.]  Suprerne  Gt^lB^,%he^ 
ard  u.  Philbrick,  2  Ben.,  174;  1849,  Gillett «. 
Baloom,  6  Ba/rb,,  870.  Ghaneery,  1846,  Aid- 
rich  V.  Reynolds,  1  Barb,  Oh.,  613.  Compare 
Oongden  «.  Sanford,  £[iU  &  D.  Supp.,  196. 

109.  Timber.  A  mortgagee  has  no  lien  upon 
timber  cut  on  the  premises  in  good  faitJi  by 
the  mortgagor  or  his  grantees.  Chancery^ 
1845,  Ensign  v.  Oolburn,  11  Paige,  508. 

110.  Employing  mortgagee  aa  agent. 
Where  a  mortgagor  gave  his  mortgagee  a 
power  of  attorney  to  sell  the  mortgaged  prem- 
ises and  convey  them  in  fee,  he  to  pay  over 
the  surplus,  after  discharging  the  mortgage. 
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the  Telatioh  of  prindpAl  and  agent  which  is 
created  preTents  the  mortgagee  from  acquiring 
ihe  title  under  his  power,  without  the  mort- 
gagor's eonsent  Bat  with  his  express  con- 
sent he  may  acquire  the  title,  and  thereafter 
neither  the  mortgagor  nor  his  heirs  can  re- 
deem. 80  helA^  where  the  conveyance  was 
made  for  the  purpose  of  aroiding  costs  of 
foredosore,  and  the  mortgagor  subsequently 
ratified  the  transaction.  Ct.  of  Appeal,  1868, 
Dohson  e.  Bacey,  8  K  Y,  (4  Sell),  216. 

lU.  Mortgagor's  contract  Any  contract 
which  may  be  made  by  the  mortgagor, — $,  ^., 
an  agreement  for  a  party-wall, — cannot  be  set 
up  by  the  mortgagee,  or  the  purchaser  on  fbre- 
doBiire,  against  the  one  contracting  with  the 
mortgagor;  any  more  than  it  could  be  set  up 
by  such  contractor  with  the  mortgagor,  against 
the  mortgagee  or  purchaser,  on  foreclosure. 
Supreme  Ot,,  185S,  Thompson  «.  Somerville, 
16  Betrb.,  469. 

112.  Babrogatloii.  The  creditor  is  entitled, 
in  equity,  to  the  benefit  of  any  collateral  se- 
curities which  the  principal  debtor  has  giTsn 
to  the  surety,  or  person  standing  in  the  situa- 
tion of  a  surety,  for  his  indemnity.  Such  se- 
curities are  regarded  as  trusts  for  the  better 
security  of  the  debt,  and  equity  will  enforce 
them  for  the  creditor's  benefit.  [1  £q.  Oas. 
Abr.,  98,  K  5 ;  9  Paige,  482 ;  11  Ves.,  22 ;  18 
Johns.,  606;  4  Kent,  6  ed.,  807;  1  Stor.  Eq., 
§§  602,  688.]  Thus,  where  M.  bought  land  of 
y.,  and  gave  F.  a  bond  and  mortgage  as  se- 
curity for  his  note  advanced  as  secnrity  for 
the  purchase-money, — Heldy  that,  as  the  note 
was  not  expressly  received  as  payment,  the 
debt  against  M.  continued,  and  that  Y.  was 
entitled  to  the  benefit  of  the  bond  and  mort- 
gage. Ct.  of  Appeals,  1860,  Yail  t>.  Foster,  4 
K  7,  (4  Comst.\  312. 

113.  Distinct  mortgages  are  not  to  be 
consolidated,  so  as  to  make  up  a  deficiency  in 
one  by  a  surplus  on  another.  Chancery,  1824, 
Bridgen  v.  Carbartt,  Eoph.,  284. 

114.  Alterations.  The  mortgage  is  merely 
a  security  for  the  debt;  and  the  only  right  the 
mortgagee  now  has  in  the  land  itself  is  to 
take  possession  thereof,  with  the  assent  of  the 
mortgagor,  after  the  debt  has  become  due  and 
payable,  and  to  retain  such  possession  until 
the  debt  is  paid ;  hence  an  alteration  of  the 
instrument  may  operate  to  avoid  it.  Charir 
eery,  1847,  Waring  v.  Smyth,  2  Barb.  Ch,,  119. 

Consult  Alteration  of  Instrttmbnts. 


lis.  Lien  on  smpliu.  If  mortgaged  land 
is  sold  under  a  prior  judgment,  the  lien  of  the 
mortgage  attaches  upon  the  surplus  moneys 
raised  on  the  sale;  and  the  sheriff  has  no 
right  to  pay  than  over  to  the  mortgagor, 
when  he  has  noliee  of  the  mortgage.  The 
registry  of  tlie  mortgage  being  constructive 
notice  to  the  purchaser,  if  he  take  an  assign- 
ment of  the  surplus,  in  payment  of  antecedent 
debts,  he  takes  it  charged  with  the  equitable 
lien  of  the  mortgage.  Cfhancery,  1884,  Bart* 
lett  V.  Gale,  4  Paiffe,  608. 

116.  Mortgagee  of  railroad  may  purchase 
the  same,  on  foreclosure  or  other  sale.  1  Lam  k^ 
1857,  871,  ch.  444. 

117.  Mortgacfee  of  lease  may  he  relieved 
against  ejectment  for  non-payment  of  rent.  2 
Bm.  ^at.,  606,  §  85. 

2.  Title  to  the  Prenmee. 

118.  That  a  mortgage  conveys  the  legal 
estate.  Johnson  v.  Hart,  8  Johns.  Cos.,  822 ; 
Jackson  0.  Chase,  2  Johns.,  84;  Jackson  v. 
Dubois,  4  Id.,  216;  Jackson  «.  De  Lancy,  18 
Id.,  585,  558.  But  compare  Olute  «.  Robin- 
son, 2  Johns.,  595,  where  an  assignee  of  a  bond 
and  mortgage  was  held  to  be  an  aasignee  of  a 
mere  chose  in  action ;  and  see  injra,  120, 121. 

119.  Trespass.  A  mortgagor,  or  his  as- 
signee in  possession,  may  maintain  trespass 
against  the  mortgagee,  or  a  person  acting  un- 
der him.  The  mortgage  is  but  a  security,  and 
the  freehold  is  still  in  the  mortgagor  or  his 
assigns.  Supreme  Ot.,  1814,  Runyan  e.  Mer- 
sereau,  11  Johns.,  584. 

120.  The  mortgagor  the  real  owner.  A 
mortgagor  in  possession  is  the  real  owner; 
the  mortgagee,  notwitJistanding  the  form,  has 
but  a  chattel,  and  the  mortgage  is  only  a  se- 
curity.   12  Burr.,  969 ;  Doug.,  680 ;  Id.,  465 ; 

1  H.  Bl.,  117,  note;  Dong.,  114;  1  East,  288.] 
Supreme  Ct,,  1809,  Jackson  «.  Willard,  4 
Johns.,  41. 

121.  The  mortgagor  is  deemed  seized,  and 
is  the  legal  owner  of  the  land,  as  to  all  persons 
except  the  mortgagee.  Supreme  Ct.,  1810, 
Hitchcock  «.  Harrington,*  6  Johns.,  290 ;  Col- 
lins c.  Torry,  7  Id.,  278;  1818,  Jackson  «. 
Pratt,  10  Id.,  881 ;  1818,  Coles  «.  Coles,  15 
Id.,  819.    Ct.  of  Errors,  1828,  Wilson  c.  Troup, 

2  Cow.,  195;  1880,  Astor  v.  Hoyt,  5  Wend., 
608;  2  Paige,  68.  To  the  same  effect.  Su- 
preme Ct.,  1828  [citing,  also,  2  Cow.,  195 ;  11 


^  Approved,  On  v.  HaJley,  86  N.  ff.,  675. 
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Johns.,  534],  Lane  «.  Shears,  1  W&nd.^  483  ; 
1848,  Sonthworth  v.  Van  Pel^  8  Ba/rh.j  847. 

122.  A  mortgage  is  an  executed  contract, 
and  gives  a  present  interest  in  or  to  the  land, 
by  way  of  lien  npon  it.  JSfupreme  Ct,  1867, 
Palmer  v.  Miller,  25  Ba/rh.^  800. 

123.  A  mortgagee  before  f orfeitare  has  not 
such  an  interest  in  trees,  as  to  maintain  trover 
for  such  as  are  cat  down  by  the  mortgagor. 
Supreme  Ct,^  1818,  Peterson  v.  Olark,  15 
Johne,^  205. 

124.  A  mortgagee,  especially  before  forfeit- 
nre,  has  no  estate  in  the  land,  as  distinct  from 
the  debt,  capable  of  being  conveyed,  or  mort- 
gaged. [4  Johns.,  41.]  Chancery^  1821,  Ay- 
mar  «.  Bill,  5  Johns.  Ch,^  670. 

125.  A  forfeited  mortgage  is  not  an  oat- 
standing  title,  within  the  rale  that  a  stranger 
may  avail  himself  of  it  as  a  defence.  It  is 
only  a  secarity.  [8  Wend.,  616.]  Supreme 
Ot,^  1884,  Jackson  «.  Myers,  11  Wend.^  585; 
1844,  Baynor  «.  Wilson,  6  HiU^  469. 

126.  That  after  forfeitare  the  legal  title  is 
in  the  mortgagee.  Supreme  Ot.^  1842,  Oooper 
«.  Whitney,  8  Bill^  05. 

127.  That  a  mortgagee  ia  a  purcbaser,  to 
the  extent  of  his  interest  in  the  premises, 
within  the  meaning  of  the  term  as  osed  in  the 
Statute  of  Fraads.  Ghmcery^  1841,  Ledyard 
9.  Butler,  0  Paige^  182. 

8.  Bight  of  Foeeeeeian. 

12a  That  if  the  mortgagee,  after  f orfeit- 
mre^  enters  into  possession,  either  by  consent 
of  the  mortgagor,  or  by  means  of  legal  pro- 
ceedings, he  may  defend  himself  there,  at  least 
until  his  debt  is  paid.  Supreme  Ot.^  1885,  Van 
Dayne  v.  Thayre,  14  Wend,^  288 ;  1888  [citing, 
also,  16  Wend.,  248],  Watson  v.  Spence,  20 
Id.j  2G0;  Sp,  T.,  1861  [citing,  also,  10  Johns., 
480],  Oasey  v.  Buttolph,  12  Barh,^  687;  Oen. 
T.,  1858  [citing,  also,  7  Oow.,  18 ;  11  Wend., 
688 ;  2  Barb.  Oh.,  119 ;  17  Barb.,  100],  Munro 
«.  Merchant,  26  Id.y  888. 

129.  Where  a  mortgage  gave  the  mortgagee 
a  right  of  entry  on  default ;  and,  after  forfeit- 
ure, a  judgment  was  obtained  on  the  bond 
against  the  mortgagor;  and  the  devisee  of  the 
debt  entered  under  a  sale  upon  execution,  after 
an  irregular  revival  of  the  judgment,  and  un- 
der the  mortgage ; — Eeld,  that  the  mortgage 
was  a  sufficient  protection  of  the  possession  of 
the  devisee  against  ejectment  by  one  claiming 
under  the  mortgagor.     Ot,  of  ErrorB^  1816, 


Jackson  «.  De  Lancy,  18  Jehne^  587;  affirm- 
ing S.  0.,  11  Id.,  865. 

130.  The  aaaignee  of  a  mortgage  in  pofr- 
session  is  protected  by  the  mortgage,  though 
no  foreclosure  of  it  is  shown.  Supreme  Ot,, 
1818,  Jackson  v.  Mmkler,  10  Johne.,  480. 

131.  Whether  the  assignment  was  usurious 
or  not,  is  of  no  moment,  he  being  a  hona-Jide 
purchaser;  and  so  are  the  lessees  of  the  as- 
signee protected.  Supreme  Ot,,  1827,  Jackson 
0.  Bowen,  7  Oev),,  18. 

132.  The  Revised  Statiitea»  though  they 
took  away  the  right  to  recover  in  ^ectment, 
after  default,  have  not  changed  the  rule  that 
the  mortgagee  may  protect  his  possession  by 
the  mortgage,  when  he  has  obtained  posses- 
sion, by  some  legal  mode  other  than  by  an  ac- 
tion.* Supreme  Ot,  1886,  Phyfe  «.  Biley,  15 
Wend,,  248. 

133.  Under  a  obattdl  mortgage  providing 
that  the  mortgagor  might  retain  possession 
until  default,  or  demand  by  the  mortgagee, — 
Held,  that  the  mortgagee  having  taken  the 
property  before  de&ult,  and  without  demand, 
the  mortgagor  might  recover  possession  and 
damages.  Supreme  Ot,,  1867,  Newsam  o. 
Fmoh,  25  Bwh,,  175. 

4.  The  JRents  and  FroJUs. 

134.  Where  the  mortgagee  of  an  insol- 
vent^ entered  under  a  devise  by  him, — Held, 
that  as  between  such  mortgagee  and  other 
creditors  of  the  decedent,  the  former  was 
bound  to  account  for  the  rents  and  profits,  as 
payment  upon  the  mortgage.  Ohanaery,  1881, 
Ohalabre  «.  Oortelyou,  2  Faige,  605. 

135.  A  leasee  of  the  mortgagor,  under  a 
lease  executed  subsequent  to  the  mortgage,  is 
not  entitled,  as  against  the  mortgagee,  to  crops 
growing  on  the  mortgaged  premises  at  the 
time  of  foreclosure  and  sale;  and  the  mort- 
gagee becoming  the  purchaser,  may  maintain 
trespass  against  the  lessee  for  taking  and  car- 
rying away  the  crops.  [16  Johns.,  292;  18 
Id.,  487;  6  Oow.,  147;  Woodf.,  237;  11  Co., 
51 ;  Dyer,  81,  178 ;  Pow.  on  Mort.,  218,  ch. 
7;  Doug.,  21.]  Supreme  Ot.,  1882,  Lane  v. 
King,  8  Wend,,  584. 

136.  Unless  the  rents  and  profits  are  pledged 
to  the  mortgagee,  the  owner  of  the  equity  of 
redemption,  and  not  the  mortgagee,  is  entitled 


*  QuoBtioned  in  Fort  v,  Borch,  6  Barb,,  60. 
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to  them  until  the  mortgage-debt  beoomes  dae, 
though  the  premises  are  insufficient  to  satisfy 
the  debt  Qhemcery^  1885,  Bank  of  Ogdeus- 
bnigh  9.  Arnold,  6  Faige^  88. 

137.  A  mortgagee  who  took  possession  be- 
fore foredoenre,  required  to  account  for  the 
rents  and  profits,  or  a  fair  cash  rent  Van 
Bnren  «.  Olmstead,  6  Faige,  9. 

138.  The  owner  of  the  equity  of  redemption 
is  at  law  entitled  to  the  rents  and  profits  of  the 
mortgaged  premises,  until  the  purchaser  under 
the  decree  becomes  entitied  to  the  possession 
of  the  premises.  But  where  the  mortgaged 
premises  wiU  probably  be  insufficient  to  pay 
the  amount  due  upon  the  mortgage,  and  the 
person  who  is  personally  liable  for  the  mort- 
gage-money is  insolyent,  the  ^mortgagee,  after 
the  mortgage  has  become  due,  is  in  equity  en- 
titied to  such  rents  and  profits  to  satisfy  the 
anticipated  deficiency ;  and  he  may  obtain  a 
lien  thereon  for  that  purpose  by  the  appoint- 
ment of  a  receiver.  Ohajieery^  1846,  Astor  «. 
Turner,  11  Faige,  486. 

139.  The  owner  of  the  equity  of  redemption 
is  entitled  to  the  rents  which  became  due  up 
to  the  period  when  the  purchaser  under  the 
deoree  of  sale  becomes  entitied  to  the  posses- 
sion, and  this  though  the  tenant  himself  be  the 
purchaser.  IT.  T,  Superior  Ot.^  1852,  Olaaon 
0.  Oorley,  6  Sancif^  447. 

140.  BviottoQ  by  foreclosure.  If  the  mort- 
gagor leases  the  premises,  a  foreclosure  and 
sale  of  tiie  premises  under  the  mortgage  are 
equiralent  to  an  eviction  by  titie  paramount, 
and  bar  the  mortgagor's  action  for  rent.  The 
lessee's  possession  after  foreclosure  is  not  mat- 
ter of  right,  and  he  is  not  bound  to  attorn  to 
the  purchaser.  Supreme  Ot.,  1846,  Simers  e. 
Saltus,  8  Dm.,  214. 

141.  Pendtag  a  foreolomire  the  owner  of 
the  equity  of  redemption  may  be  reqidred  by 
order  to  pay  an  occupation-rent,  where  the  se- 
curity is  inadequate.  [1  Turr.  &  Buss.,  455.] 
Supreme  Ct,^  Sp.  T.,  1848,  Astor  v.  Turner,  2 
Barb,,  444;  S.  0.,  8  Bow,  Fr.,  225. 

142.  D^ay.  Where  the  defendant,  in  a 
foreclosure-suit,  delays  the  comphunant  by  an 
appeal  which  is  decided  against  him,  he  may 
be  decreed  to  account  to  the  complainant  for 
BO  much  of  the  rents  and  profits  during  the 
delay,  as  may  be  necessary  to  meet  a  deficien- 
cy of  the  proceeds  of  the  sale  to  satisfy  the 
mortgage-debt  and  costs.  Chancery,  1848, 
Bank  of  Utica  t.  Finch,  8  Barb.  Oh.,  298. 


5.  Taxes,  Ineuranee,  and  other  Cha/rges. 

143.  Payments  for  insoranoe  effected  by 
the  mortgagee  are  not,  like  taxes,  a  legal  charge ; 
and  therefore  cannot  be  added  to  the  mortgage- 
debt  except  by  special  agreement  with  the 
mortgagor.'*'  C^oniMryt  1824,  Faure  v.  Winans, 
Hoph,,  288. 

144.  Redemption  from  tax-eale.  Money 
paid  by  the  mortgagee,  to  redeem  the  premises 
fi'om  a  tax-sale,  becomes  part  of  the  mortgage- 
debt,  which  may  be  enforced  by  foreclosure. 
Supreme  Ct.,  1829,  Burr  «.  Veeder,  8  WenA., 
412.  To  the  same  effect,  C^Aoneery,  1824,  Fanre 
c.  Winans,  JSbp*.,  288.  F.  Ghan.  Ct.,  1885, 
Eagle  Fire  Ins.  Oo.  «.  Pell,  2  Mw.,  681.  Su- 
preme  Ct,  Sp.  T.,  1868,  Brevoort  v.  Randolph, 
7  How.  Fr.,  898.  Supreme  Ct.,  1857,  Kortright 
V.  Oady,t  28  Barb.,  490;  8. 0.,  5  Abbots  Fr., 
858 ;  affirming  8.  0.,  12  Hov>.  Fr.,  424. 

145.  Taking  a  new  bond  and  mortgage 
from  the  owner  of  the  land  to  secure  the  ad- 
vances made  to  pay  the  taxes, — Held,  not  an 
extinguishment  of  the  right  to  add  the  taxes 
and  assessments  to  the  original  mortgage-debt, 
and  hold  the  original  mortgagor  liable  for  a 
deficiency  on  a  foreclosure-sale.  V.  Chan.  Ct., 
1885,  Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw.,  681. 

146.  A  street  aaMflsment  may  be  added  to 
the  mortgage-debt  on  foreclosure.  Supreme 
Ct.,  1848,  Bapelye  o.  Prince,  4  Hill,  119. 

147.  A  mortgagee's  right  to  redeem  mort- 
gaged premises  from  an  assessment  is  complete 
as  soon  as  the  property  is  assessed ;  and  if  he 
pay  the  amount  of  assessment  at  any  time  pre- 
vious to  the  expiration  of  the  time  for  redemp- 
tion fixed  by  statute,  he  acquires  a  lien  there- 
for as  against  the  mortgagor.  [2  Edw.,  681, 
684 ;  Hopk.,  288 ;  2  Oomst,  118.]  Supreme 
Ct.,  Sp.  T.,  1868,  Brevoort  v.  Randolph,  7 
Hov>.  Fr.,  898. 

148.  Baying  at  tax-aale.  Although  where 
a  mortgagor  suffers  a  tax  or  assessment  on  the 
premises  to  remain  unpaid  the  mortgagee  may 
be  under  the  necessity  of  paying  it,  and  so  do- 
ing may  recover  the  payment  from  the  mort- 
gagor ;  yet  if  he  suffers  the  land  to  be  sold  for 
the  tax  or  assessment,  and  purchases  it  himself 
for  a  term,  he  cannot  claim  the  amount  paid. 
His  right  to  the  land  under  such  purchase  must 


*  Disapproved,  as  an  nojost  mle,  Qoin  a.  Brittain, 
Boffm.j  868. 

t  Reversed,  on  another  point,  Ct.  ofAppwUy  1860, 
21  N.  7.  (7  Smiih),  848. 
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be  deemed  a  consideration  for  the  price  paid. 
Ok  of  ErroTB^  1828,  Dale  «.  HoEvers,  2  (%H0., 
118. 

149.  Bat»autton  paid.  Where  a  mortgagee 
was  eompelled,  for  his  own  security,  to  satisfy 
«n  execution  on  a  prior  judgment  in  favor  of 
another, — Eeld^  that  by  right  of  snbstitntion 
he  stood  in  place  of  the  latter,  and  was  enti- 
tled, on  a  sale  of  the  mortgaged  premises,  to 
leceive  out  of  the  fond  the  amount  of  the  judg- 
ment as  wen  as  the  mortgage^ebt.  Chancery^ 
1820,  Silrer  Lake  Bank  «.  North,  4  JohnB.  Oh.^ 
870. 

150.  T^t  oosta  of  a  Btiit  at  law  on  the 
bond,  cannot  be  recovered  under  the  mortgage. 
Ohanctfy^  1889,  Palmer  v.  Foote,  7Paige^  487. 

6.  Injuries  to  the  PremisoB, 

151.  By  grantee.  The  holder  of  a  mort- 
gage cannot  recover  damages  against  the 
grantee  of  the  mortgagor  for  injuries  to  the 
premises,  whereby,  on  a  sale,  they  brought 
less  than  the  mortgage-debt,  unless  he  shows 
that  by  reason  of  the  mortgagor's  insolvency, 
and  the  inadequate  value  of  the  premises,  he 
was  actually  damnified.  Supreme  Ct,^  1817, 
Lane  9.  Hitchcock,  14  Johne,^  218  ;  1846, 
Gardner  v.  Heartt,  8  Den.^  282;  and  see 
Yates  V.  Joyce,  11  Johns.^  186. 

152.  A  mortgagee  before  fozfeiture  can- 
not maintain  an  action  of  waste  against  the 
mortgagor,  Cpr  his  interest  in  the  land  is  con- 
tingent. Supreme  Ot^  1818,  Peterson  v.  Olark, 
16  Johne.^  205. 

153.  After  Ibifeitare  of  the  mortgage,  the 
mortgagee  may  have  case  for  any  waste  of 
the  premises  which  impairs  his  security, 
against  the  mortgagor,  or  those  in  possession 
under  him.  It  is  a  necessary  remedy  for  the 
protection  of  his  right  after  a  forfeiture.  Su- 
preme Ot.^  1848,  Southworth  e.  Van  Pelt,*  8 
Bcvrb,^  847;  Questioning  Peterson  r.  Clark, 
15  Johns.^  205. 

154.  IT^aate.  An  action  on  the  case  will 
lie  by  the  holder  of  a  mortgage  of  lands, 
against  the  mortgagor  or  a  purchaser  from 
the  mortgagor,  of  the  equity  of  redemption, 
for  acts  of  waste  in  taking  away  fences,  and 


*  The  doctrine  of  forfeiture  asserted  in  PoBt  «. 
Amot  (2  2>«A.,  844),  on  which  the  court  rely  in 
Southworth  «.  Van  Polt  as  strengthening  the  plain- 
\iiPi^  right,  was  ovemiled  in  Kortright  v.  Cady,  21 
K  T.  (7  SmUh)y  848. 


cutting  down  and  carrying  away  TaltuiUe 
timber,  knowing  of  the  existence  of  the  mort- 
gage and  of  the  insolvency  of  tiie  mortgagor; 
and  which  acts  impaired  the  security*  In 
such  case  it  is  not  necessary  to  show  that  the 
primary  motive  of  the  defendant  in  oonunit- 
ting  the  wrongful  acts,  was  to  injure  the 
plaintifPs  security^  It  is  enough  that  defend- 
ant acted  with  a  full  knowledge  of  the  cir- 
cumstances, although  primarily  with  a  view 
to  his  own  emolument  Ot.  ofAppeah^  1860, 
Van  Pelt «.  MoGraw,  4  K  F.  (4  OomMt,),  110. 
.  155.  Timber.  Though  a  mortgagor  has  a 
right  to  cut  timber,  if  he  becomes  a  bankrupt, 
and  is  exercising  the  right  in  bad  £uth,  he 
may  be  restrained  by  iignnotion.  Ohanoeiyy 
1845,  Ensign  e.  Oolbum,  11  PaigOi  508. 

156.  Repairs.  Where  the  mortgaged  prem- 
ises have  been  injured  otherwise  than  by 
waste,  equity  will  not  require  the  mortgagor 
in  possession  to  repair  them  at  his  own  ex- 
pense. Chcmcery^  1820,  Oampbell  e.  Macomb, 
4  Johns.  Ch.,  684. 

157.  Injury  by  atraqger.  An  action  on  tiie 
ease,  by  the  mortgagor,  will  not  lie  against  a 
third  person,  for  a  mere  negligent  injury  to 
the  land,  impairing  or  destroying  his  seenrity ; 
but  only  where  the  act  is  done  with  a  fraudu- 
lent intention  to  injure  the  plaintiff.  [11 
Johns.,  186;  14  Id,,  218;  17  Wend.,  564.] 
Supreme  Ct,^  1846,  Gardner  e.  Heartt,  8  Den., 
282. 

7.  Bemedies  of  the  Creditor, 
A.  In  General. 

15a  If  a  creditor  by  bond  and  mortgage 
obtain  judgment  on  the  bond,  a  sale  of  the 
land  under  the  execution  is  a  sale  only  of  the 
equity  of  redemption,  and  the  money  raised  is 
satisfaction  of  the  mortgage  only  pro  tanto^ 
and  he  may  have  ejectment  against  the  pur- 
chaser, upon  the  mortgage,  if  it  be  not  fully 
satisfied.  A  creditor  by  bond  and  mortgage 
has  three  remedies,  either  and  all  of  which  he 
may  pursue  until  his  debt  is  satisfied.  He 
may  bring  an  action  of  debt  upon  the  bond, 
or  put  himself  in  possession  of  the  rents  and 
profits  by  an  ejectment,  or  foreclose  the  equity 
of  redemption  and  sell  the  land.  Supreme 
Ot,  1818,  Jackson  e.  Hull,  10  Johne.,  481 ; 
but  see  infrttj  162. 

159.  An  aoticm  of  covenant  does  not  He 
upon  an  assignment  in  the  nature  of  a  mort- 
gage conditioned  for  the  payment  of  a  sum  of 
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money,  hut  without  a  coTenant  to  pay  it 
SiqirmM  Ot.y  1818,  SaHsbory  v.  Philips,  10 
Johm.y  67. 

160.  If  or  upon  a  mortgage  reciting  merely 
that  It  is  ^ven  for  the  purpose  of  securing 
payment  of  a  certain  sum.  Ot,  of  Appeals, 
1850,  OolTer  «.  Sisson,  8  K  T,  (8  Conut,),  264. 

161.  An  action  lies  •upon  a  mortgage, 
whether  of  real  or  personal  property,  if  ex- 
pressed to  be  for  the  security  of  an  admitted 
debt  Supreme  Ct.,  1886,  Elder  v.  Rouse,  15 
Wend^  218. 

162.  Sale  of  equity  of  redemption,  on 
esBOVtlon.  That  a  mortgagee  ought  in  equity 
to  be  restrained  from  proceeding,  at  law,  un- 
der a  judgment  upon  the  bond,  to  sell  the 
equity  of  redemption ;  or  be  put  to  his  election 
to  foreclose,  or  to  seek  other  property,  or  the 
person  of  his  debtor,  for  the  satisfaction  of 
his  del>t.  CJumeery,  1816,  Tice  «.  Annin,  2 
JohM.  Ch.,  125. 

163.  Equity  of  redemption  not  to  be  levied 
on  or  sold  under  ezecutioto  on  judgment  for  the 
mortgage-debt    2  Beo.  StaLy  868,  SI  81,  82. 

16«.  Where  a  judgment-creditor  takes  an 
assignment  of  a  mortgage  as  security  for  the 
debt  seoared  by  the  judgment,  he  is  prevented 
from  selling  the  mortgaged  premises  to  satisfy 
Ms  judgment  [2  Rey.  Stat.,  868.]  Ohaneerpj 
1848,  Loomis  «.  Stuyvesant,  10  Pa^«,  490. 

166.  Balo.  That  real  estate  mortgaged  can- 
not be  sold  on  defitult  of  the  mortgagor  with- 
out a  decree  on  a  bill  of  foreclosure.  Chan- 
cery, 1816,  Hart «.  Ten  Eyck,*  2  Johns.  Oh,,  62. 

166.  Proceedings  of  the  mortgagee  under  a 
polrer  to  sell,  will  not  be  suspended  or  de- 
layed, unial  the  several  owners  of  the  equity 
of  redemption,  in  different  proportions,  have 
settled  the  ratable  proportion  which  each  is 
to  contribute  towards  the  redemption ;  though 
if  they  pay  into  court  the  mortgage-debt,  in- 
terest, and  «ost8,  the  suit  may  be  continued 
against  a  defendant  having  an  interest  in  the 
equity  of  redemption,  to  compel  him  to  con- 
tribute. CTan««ry,  1819,  Brinckerhofff?.  Lan- 
sing, 4  Jo\m,  Gh,,  65. 

As  to  the  remedy  by  Foreoloaure^  see 

EoBttOlOStTBB. 

B.  Ejectment. 

167.  ISie  ttiortgagee  msy  maintain  ^eot- 
mettt  against  the  mortgagor,  and  all  that  de- 


*  The  decree  was  reversed,  S.  C,  1  Oow,,  748, 
744,  «».,  but  DO  opinion  is  reported. 


rive  title  under  him  after  default.    Bdjsre^ 
Cty  1809,  Jackson  i?.  Dubois,  4,  Johns.,  216. 

168.  Ifotloe  to  quit  A  mortgagor  is  en- 
titled to  notice  to  quit  before  ejectment  by  the 
mortgagee.  Ko  person  who  holds  land  by 
another's  consent,  for  an  indefinite  period, 
ought  ever  to  be  evicted  by  ejectment,  at  the 
suit  of  such  party,  without  a  previous  notice 
to  quit.  Supreme  Ot.,  1806,  Jackson  e.  Laugh- 
head,*  ^  Johns.,  76.  Followed,  1809,  Jackson 
«.  Green,  4  Id.,  186. 

169.  Such  notice  should  be  served  six  cal- 
endar months  before  the  declaration.  Sur 
preme  Ot.,  1806,  Jackson  «.  Laughhead,  2 
Johns,,  76;  1826,  Dickens(«  «.  Jackson,  6 
(kw.,  147. 

17a  The  necessity  of  notice  to  quit  exists 
only  as  to  the  mortgagor  in  possession,  and  not 
as  to  parties  between  whom  there  is  no  privity, 
—0.  g,,  where  a  deed  and  purchase>money 
mortgage  had  been  cancelled  by  the  parties, 
and  the  grantor  and  mortgagee  brought  eject- 
ment against  a  third  person  who,  meanwhile, 
had  entered  under  a  grantee.  Supreme  Ct., 
1806,  Jackson  «.  Chase,  2  Johns,,  84 ;  and  see 
Jackson  t>.  Golden,  4  Cou>.,  266. 

So  the  grantee  of  the  mortgagor  is  not  en- 
titied  to  notice  to  quit.  1B09,  Jackson  o. 
Fuller,  4/(?A?w.,  216;  S.  P.,  1808,  Jackson  «. 
Deyo,  8  Id.,  422. 

171.  If  the  mortgagor  in  possession  con- 
veys the  premises  absolutely,  the  purchaser  is 
not  entitied  to  notice  to  quit.  Supreme  Ct., 
1826,  Dickenson  o.  Jackson,  6  Cow.,  147;  and 
see  Jackson  e.  Hopkins,  18  Johns.,  487. 

172.  An  aaolgnment  of  tbe  mortgage  does 
not  destroy  the  privity  of  the  estate,  or  alter 
the  condition  of  the  mortgagee's  tenancy. 
Supreme  Ct.,  1821,  Jackson  v.  Hopkins,  18 
Johns.,  487. 

173.  Attempting  to  prove  tiiat  tiie  mort- 
gage is  satisfied,  does  not  waive  the  objection 
of  a  want  of  notice.    Ih. 

174.  A  sale  by  the  mortgagee^  under  a 
power  in  the  mortgage,  after  six  months' 
public  notice,  pursuant  to  the  statute,  is  equiv- 
alent to  notice  to  quit  Supreme  Ct.,  1820, 
Jackson  v.  Lamson,  17  Johffis.,  800.  Followed, 
1826,  Jackson  t>.  Golden,  4  Cow.,  266. 

175.  Day.  Waiver.  The  notice  to  quit 
need  not  (as  in  case  of  a  tenancy  ftom  year  to 
year)  fix  upon  a  day  corresponding  with  the 

•  Denied  in  EUia  v.  Paige,  1  Fick.,  48. 
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date  of  the  mortgage ;  nor  is  it  waived  by  a 
delay  of  fonr  years  in  bringing  ejectment. 
SuprevM  Ot,^  1824,  Jackson  v.  Stafford,  2  Cow., 

176.  No  aotion  of  edeotment  to  be  main- 
tained by  mortgagee,  &o.,  for  reooyery  of  posses- 
eion  of  mortgaged  premises.  2  Sev.  Stat.^  812^ 
§67. 

177.  The  provisions  of  the  Revised  Statutes 
forbidding  ejectment  on  mortgages,  and  regu- 
lating foreclosure,  are  to  be  applied  to  every 
defeasible  conveyance  which,  in  effect,  amounts 
to  a  mortgage.  Supreme  Ot,^  1885,  Stewart  v. 
Hutchins,  18  Wmd.,  486. 

8.  The  Right  to  Redeem, 
A.  In  General. 
17a  Not  to  be  defeated.  If  a  conveyance 
x>r  assignment  is  a  mortgage  in  the  beginning, 
— 0.  g.,  where  an  absolute  grant  is  made  with 
an  agreement  to  resell  the  thing  in  a  certain 
time  at  a  sum  named, — the  right  of  redemp- 
tion is  an  inseparable  incident,  and  cannot  be 
restrained  or  clogged  by  agreement.  That 
which  is  once  a  mortgage  is  always  a  mort- 
gage. [1  Mad.,  418 ;  7  Yes.,  278 ;  2  Gha.  Oa., 
^8, 169, 147;  8  Atk.,  261 ;  1  Yem.,  8,  88 ;  1 
P,  Wms.,  268 ;  1  Yem.,  190 ;  2  Id.,  402.]  Ot, 
ofErron,  1828,  Clark  «.  Henry,  2  Cow,,  824; 
affirming  S.  0.,  eub  nom.  Henry  t.  Davis,  7 
Johns.  Ch,y  40.    See  Maxims,  188. 

179.  Hartingntahlng  equity  of  redemptton. 
The  maxim  ''once  a  mortgage  always  a  mort- 
gage," is  confined  to  stipulations  forming  a 
part  of  the  same  transaction,  by  which  the 
mortgagee  attempts,  upon  the  happening  of 
some  event  or  contingency,  to  render  the  es- 
tate irredeemable;  but  the  mortgagor  and 
mortgagee  may,  by  a  subsequent  contract,  for 
a  fair  consideration,  extinguish  the  equity  of 
redemption.  F.  Chan,  Ct.,  1886,  Bemsen  e. 
Hay,  2  Mw.,  686. 

180.  Demands  beyond  tba  payment  of 
the  mortgaM-debt;  chancery  regards  with 
jealousy.  Chancery,  1816,  Moore  c.  Cable,  1 
Johns.  Ch.,  886. 

181.  So^  alBO,  contraotB  made  with  the 
mortgagor  to  impair  or  embarrass  the  right  of 
redemption.  Chancery,  1816,  Holridge  v.  Gil- 
lespie, 2  Johns.  Ch.,  80. 

182.  Renewed  lease.  A  lessee  mortgaged 
his  lease,  and  subsequently  gave  up  half  the 
land  to  the  mortgagee,  the  consideration  ex- 
piessed  not  being  in  fact  paid,  and  the  mort- 


gagee took  possession  and  obtuned  a  new 
lease  of  the  whole  premises.  Held,  that  the 
mortgagor  was  entitled  to  redeem  the  renewed 
lease.  The  new  term  comes  from  the  same 
root,  and  inures  to  the  benefit  of  the  mort- 
gagor, [2Yern.,  84;  2P.Wms^511.]  It  is 
a  general  principle,  that  if  a  mortgagee,  execu- 
tor, trustee,  tenant  for  life,  &o.,  who  have  a 
limited  interest,  gets  an  advantage  by  being  in 
possession,  '^  or  behind  the  back^'  of  the  party 
interested  in  the  subject,  or  by  some  contriv- 
ance in  fraud,  he  shall  not  retain  the  same  for 
bis  own  benefit,  but  hold  it  in  trust.  [1  Ball 
<fe  B.,  46 ;  2  Id.,  290,  298.]  Chamiery,  1816, 
Holridge  «.  Gillespie,  2  Johns.  Ch.,  80. 

183.  Such  a  release  being,  in  effect,  without 
consideration,  is  no  obstacle  to  the  right  of 
redemption.    lb. 

184.  After  sale.  A  mortgagor  cannot  re- 
deem after  a  sale,  nor  defeat  the  sale  by  a  sab- 
sequent  tender.  The  sale,  even  before  con- 
firmation, forecloses  him.  Chancery,  1848, 
Brown  v.  Frost,  10  Paige,  248;  reversing 
S.  0.,  Hoffm.,  41. 

185.  After  judgment  The  right  of  a  de- 
fendant to  redeem  from  the  sale,  on  execution 
against  him,  within  one  year,  does  not  extend 
to  the  case  of  a  judgment  of  foreclosure.  ^S^ 
preme  Ct.,  3p.  T.,  1864,  North  River  Ins.  Oo. 
V.  Snediker,  10  How.  Fr.,  810. 

186.  Lands  mortgaged  to  the  StatOb  and 

sold  on  execution,  may  be  redeemed  by  the  Peo- 
ple.   \Bev,Stai.,  186,  §  8. 

As  to  the  right  to  redeem  from  Bales  on 
execution,  see  Exboution. 

187.  The  oharter  of  an  insurance  com- 
pany provided,  that,  in  case  the  company 
should  become  the  purchaser  on  the  fore- 
closure of  a  mortgage  of  real  estate  on  which 
it  had  made  loans,  the  mortgagor  should  have 
the  right  to  redeem  so  long  as  the  estate  re- 
mained in  the  hands  of  the  company.  Held, 
that  the  mortgagor  could  redeem,  although 
the  company  had,  in  good  faith,  contracted  to 
sell  the  property,  and  had  received  part  of  the 
purchase-money,  and  the  purchaser  had  en- 
tered. The  right  of  redemption  could  be  de- 
vested only  by  the  delivery  of  a  deed  of  the 
premises.  Ct.  of  Errors,  1841,  Farmers'  Bire 
Insurance  &  Loan  Oo.  e.  Edwards,  26  Wend., 
641;  affirming  S.  0.,  21  Id.,  467;  and  over- 
ruling Merritt  e.  Lambert,  7  Paige,  844.  To 
the  same  effect,  A.V.  Chan.  Ct.,  1889,  Merritt 
V.  Lambert,  Hoffm.,  166. 
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188.  A  purchase  on  the  forecloBure  hy  an 
agent  of  the  company,  is  a  pnrchase  by  the 
company,  'within  the  statute.    lb, 

X89.  Impgoygmeptai  Rents  and  pErofita. 
A  mortgagee,  or  his  assignee  in  possession,  on 
redeeming,  is  not  to  be  allowed  for  his  im- 
provements in  clearing  wild  land;  for  this 
would  enable  the  mortgagee  to  add  to  the 
burden  of  the  redemption  [2  Atk.,  120;  8  Id., 
617 ;  1  Vern,,  816],  but  he  may  be  allowed  for 
necessary  repairs;  and  he  must  account  for 
the  rents  and  profits  received  by  him,  except 
such  as  have  arisen  exclusively  from  his  own 
improvements.  Chancery^  1815,  Moore  «. 
Cable,  1  JohM,  Ch.^  885 ;  and  see  Boqut  «. 
Cobum,  27  Baa^^  280. 

ISO.  Where  the  purchaser,  under  a  statute- 
foreclosure,  makes  valuable  and  permanent 
improvements  upon  the  premises,  under  the 
belief  t^at  he  has  a  good  tide,  and  without 
notice  of  the  existence  of  a  judgment  which 
is  a  lien  upon  the  equity  of  redemption,  the 
judgment-creditor  applying  to  redeem,  must, 
in  addition  to  the  amount  due  upon  the  mort- 
gage, pay  the  enhanced  value  of  the  premises 
arising  from  such  improvements.  [Distin- 
gnishing  1  Johns.  Oh.,  885.]  ChofMwy^  1888, 
Benedict  o.  Gilman,  4  P<m^«,  58. 

191.  A  mortgagee  in  possession  without 
foreclosure,  must,  oa  redemption,  account  for 
the  net  rents  and  profits,  but  not  for  the  in- 
creased rents  or  profits  arising  from  his  per- 
manent improvements.  Chanury^  1848,  Bell 
o.  Mayor,  Ac.,  of  N.  Y.,  10  FcAge^  49. 

192.  Iinptovemcnts  sometlmefl  allowed 
for.  Though,  in  general,  the  mortgagee  is  not 
to  be  allowed  to  embarrass  the  right  of  re- 
demption, by  requiring  the  mortgagor,  on 
redeeming,  to  pay  for  improvements,  yet,  the 
right  to  redeem  being  an  equitable  and  not  a 
legal  right,  the  court  will  impose  equitable 
conditions  upon  its  exercise.  Thus,  where 
valuable  and  permanent  improvements  were 
made  in  good  faith  by  a  person  who  was,  in 
legal  effect,  a  mortgagee  in  possession,  but 
who  supposed  himself  to  have  acquired  the 
absolute  title,  and  such  mistake  was  favored 
by  the  omission  of  the  mortgagor,  for  several 
years  before  and  after  the  improvements,  to 
assert  any  interest  in  the  premises, — Eeld^ 
that  the  mortgagor,  on  asking  the  aid  of  equity 
to  redeem,  must  be  required  to  allow  the  value 
of  the  improvements,  though  it  exceeded  the 
rents  and  profits  received.    Ct,  of  Appeals^ 


1858,  Mickles  e.  Dillaye,  17  -RT.  T.  (3  Smih\ 
80. 

193.  One  who  purchased  in  good  faith,  and 
ignorant  of  the  existence  of  a  right  to  redeem,, 
and  made  valuable  improvements, — ffeld^  en- 
titled in  equity  to  be  paid  for  them  on  a  re- 
demption. Supreme  Ct  (1853  ?),  Wetmore  «. 
Roberts,  10  Hou).  Pr,,  51. 

194.  —  repairs.  Improvements  made  with- 
out the  consent  of  the  mortgagor,  by  the  mort- 
gsgee  in  possession,  are  not  allowed  to  him, 
however  substantial  and  beneficial  they  may 
be.  Necessary  repairs  are  to  be  allowed  to 
him,  but  they  must  be  strictly  necessary  to 
continue  the  thing  in  the  condition  in  which 
it  was  received  by  him,  and  not  to  extend  or 
improve  it  [Saxt,  123.]  A,  F.  Chan.  Ct.y 
1840,  Quin  v,  Brittain,  Hoffm,^  358. 

195.  A  tenant  for  life  cannot  redeem  his 
estate  from  a  mortgagee  in  possession,  by  pay- 
ing the  interest  which  becomes  due  from  year 
to  year  on  the  mortgage,  but  he  must  pay  a 
gross  sum,  to  be  computed  as  though  the  in- 
terest on  the  amount  due  were  an  annuity; 
and  the  remainder-man  must  contribute  the 
residue.  Chancery,  1848,  Bell  o.  Mayor,  &c., 
of  K  Y.,  10  Paige,  49. 

196.  That  if  a  mortgagee  obtains  any  ad- 
vantage, in  consequence  of  his  situation  as  such 
mortgagee,  the  mortgagor,  coming  to  redeem, 
is  entitled  to  it.  Chancery,  1828,  Slee  t,  Man- 
hattan Co.,  1  Paige,  48. 

197.  Redeeming  from  foreclosore.  A 
judgment-creditor  or  mortgagee,  redeeming 
from  the  purchaser  under  a  statute-foreclosure, 
is  bound  to  pay  not  merely  the  amount  bid, 
but  the  amount  due  upon  the  mortgage,  ex- 
cept perhaps  where  a  third  person  is  the 
owner  of  the  residue  of  the  mortgage-debt; 
but  not  the  costs  of  the  foreclosure,  for  that  is 
inoperative  as  to  him.  Chancery,  1888,  Ben- 
edict «.  Gilman,  4  Paige,  58 ;  1834,  Yroom  v, 
Ditmas,  Id,,  526. 

For  otlier  caaes  turning  on  the  right  to 
maintain  an  action  to  redeem,  see  Bbokicp- 

TION. 

198.  Stockholder  in  railroad  and  plank-road 
companies  may  pay  portion  of  mortgage  and  be 
subrogated.    Lmot  of  1853,  966,  ch.  502. 

B.  Under  the  Bedemption  Laws  of  1837-1888. 

199.  Mortgagors  allowed  one  year  after 
sale,  under  the  existing  mortgages,  to  redeem 
therefrom.    Laws  o/ 1837, 466,  ch.  410 ;  modiml, 
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and  repealed  from  and  after  November  l,  1838)  by 
Lam  qf  1888,  261,  ch.  266. 

200.  Under  the  LawB  of  1887,  466,— per- 
mitting redemption  from  mortgage-sales,  ex- 
tended by  the  Laws  of  1888, 261,  to  Judgment- 
creditors, — ^a  creditor  by  a  Judgment  whioh 
was  a  lien  upon  only  an  undivided  portion  of 
the  premises  could  redeem ;  and  a  redemption 
by  him  was  of  the  whole  premises.  [6  Wend., 
94.]  F.  Chan.  Ot,  1840,  Augur  «.  Winslow, 
Olarie,  268. 

201.  Several  oreditora.  The  owner  of  land 
subject  to  a  mortgage,  mortgaged  it  in  trust  to 
K.,  to  secure  debts  due  to  N.  and  others,  and 
subsequently  assigned  the  land  for  the  benefit 
of  other  creditors.  The  first  mortgage  was 
foreclosed  and  a  sale  had,  and  N.  purchased 
the  equity  of  redemption  from  the  assignees, 
and  redeemed  the  land  from  the  sale,  for  his 
own  benefit,  under  tiie  act  of  1887.  Beld^  that 
his  redemption  did  not  inure,  in  equity,  to  the 
benefit  of  other  creditors  secured  bj  the  mort- 
gage in  trust  to  E.  Chcmeery^  1848,  Kellogg 
V,  Oonner,  10  Paige^  811. 

202.  The  porobaeer  is  entitled,  on  re- 
demption, to  the  rents  and  profits  received  by 
him,  intermediate  the  sale  and  the  redemption, 
beside  purchase-money  and  ten  per  cent,  inter- 
est, where  the  owner  of  the  equity  of  redemp- 
tion neglected  to  give  security  to  prevent  his 
taking  possession.  Chancery^  1842,  Ruckman 
V.  Astor,  9  Paige^  617;  8.  0.  below,  8  MtD.y 
878. 

203.  Seoond  redonption.  The  act  of  1887, 
— allowing  the  redemption  of  mortgaged  prem- 
ises after  sale,  asr  amended  by  the  act  of  1888, 
—gives  the  assignee  or  owner  of  the  equity  of 
redemption  who  redeems,  all  the  titie  of  the 
purchaser  at  the  sale,  and  makes  no  provision 
for  a  redemption  from  him  by  a  prior  mort- 
gagee or  Judgment-creditor.  Chancery^  1848, 
Kellogg  «.  Oonner,  10  Paige^  811. 

204.  Interest  A  tender  of  principal  and 
ten  per  cent,  interest,  under  the  act  of  May  12, 
18S7,  allowing  redemption  under  sales  of  mort- 
gaged premises,  will  not  save  interest,  at  the  or- 
dinary rate,  from  time  of  tender,  where  it  does 
not  appear  that  the  amount  of  such  tender  has 
been  lying  idle.  F.  Chan,  Ot.^  1889,  Burr  ©. 
Stanley,  4  Edw.,  27. 

C.  Bedemption  from  Mortgages  to  the  State. 

205.  Premlaea  mortgaged  to  the  State, 
and  sold,  under  notice  or  decree,  may  be  redeemed 


by  mortgagor,  his  heirs  or  assigns,  within  three 
months,  Km.  certain  terms.  1  B0O,  S(at,f  218, 
§§  18-16 ;  amended,  Lam  qf  1836,  699,  ch.  467. 

206.  Under  1  Rev.  Stat.,  218,  §  18,  a  part- 
owner — 0.  ^.,  an  assignee  of  a  part  of  the  prem- 
ises— ^may  redeem  the  whole.  Supreme  Ot.y 
1880,  Matter  of  WiUard,  6  Wend,,  94.  8.  P., 
F.  Chan,  Ct.,  1840,  Augur  v.  Winslow,  Clarhe^ 
268. 

9.  Bfect  o/LojMe  of  Time. 

207.  Where  the  mortgagee  luuinever  en- 
tered, and  there  has  been  no  foreclosure,  and 
no  interest  has  been  paid  for  twenty  years,  a 
mortgiLge  is  not  a  subsisting  titie.  Supreme 
Ct.,  1810,  OoUins  e.  Torry,  7  Jehns.^  278;  1815, 
Jackson  e.  Wood,  12  Id,,  242 ;  and  see  Jaokson 
e.  Hudson,  8  Id,,  875. 

20a  Where  no  possessimi  had  been  taken 
xmder  a  mortgage,  nor  interest  paid,  nor  steps 
taken  to  enforce  it,  for  upwards  of  nineteea 
years, — JEMd,  that  it  was  not  a  subasting  out- 
standing titie,  and  a  jury  might  presume  it  sat- 
isfied. Supreme  Ot,,  1818,  Jackson  e.  Pratt, 
10  Johne,,  881. 

209.  Bar  to  redenqitloiL  Poflsessiaa  by 
the  mortgagee  for  a  period  short  of  twenly 
years,  will  not  bar  the  equity  of  redemption ; 
the  possession  must  be  an  actual,  quiet,  and 
uninterrupted  possession,  for  twenty  years,  that 
bang  the  period  sufficient  to  toll  the  right  of 
entry  at  law.  [8  P.  Wms.,  288 ;  8  Atk.,  818.] 
Chcmcery,  1815,  Moore  9.  Oable,  1  Johne,  Oh^ 
885;  S.  P.,  1828,  Slee  e.  Manhattan  Oo.,  1 
Paige,  48. 

210.  The  same  rule  applies  to  wild  lands. 
Chamcery,  1815,  Moore  «.  Oable,  1  Johne,  GK, 
885. 

211.  Twenty  years'  possession  by  a  mort- 
gagee, without  any  account,  or  acknowledg- 
ment of  a  subsisting  mortgage,  is  a  bar  to  all 
equity  of  redemption,  unless  the  mortgagor 
can  bring  himself  within  the  proviso  in  the 
Statute  of  Limitations,  the  construction  of 
which  is  the  same  in  equity  as  at  law.  [Citing 
nuiny  cases.]  Chaneery,  1817,  Demarest  e. 
Wynkoop,  8  Johns.  Oh,,  129. 

212.  A  disability  to  bring  the  party  within 
the  proviso  must  exist  at  the  time  tiie  right 
first  accrues;  and  the  time  continues  to  nm 
notwithstancUng  a  subsequent  disability  arises. 
Ih. 

213.  But  if  he  meanwhile  recogniaes  the 
mortgage  as  a  subsisting  lien, — e.  g.,  as  by 
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eommenciDg  a  statato-foreolosnre, — ih&  mK^ 
gagor^s  right  to  redeem  is  not  biured.  Su,- 
pr&me  Ot,,  Sjp.  T.,  1848,  Oalkins  «.  Oalkiofl,*  8 
Baarb.,  806. 

21C  Where  0.  purchased  mprtgnged  prem- 
ises from  B.,  the  mortg^igor,  in  1818,  snbJeQt 
to  the  lien  of  the  mortgage,  and  expressly 
agreed  to  pay  the  mortgage; — SM^  that  this 
agreement  was  a  recogpition  of  the  mortgage; 
and  that  as  twenty  years  had  not  elapsed,  since 
snch  recognition,  before  the  oommenoement  of 
a  snit  to  foreclose  the  mortgage,  which  was 
in  1882,  payment  of  the  mortgage  would  not 
be  presumed,  and  one  who  purchased  pendgnte 
Uie^  and,  fifteen  years  after  the  suit  commenced, 
was  made  a  party  by  supplemental  bill,  was 
bound  by  the  recognition.  Supreme  OU^  1856, 
Harrington  o.  Blade,  22  Poirb.^  161. 

21&  An  a—fgnment  of  the  mortgageb  by 
tbe  mortgagee  in  possession,  is  decisive  evi- 
dence, for  the  mortgagor,  of  his  right  to  re- 
deem, notwithstanding  the  lapse  of  time.  [4 
Yes.,  478,  u.  a.;  Id.,  466,  479;  18  Id.,  45(f, 
459.]  A.  F.  Ohan.  Ot,  1846,  Borst  v.  Boyd, 
3  Scm4f.  OK,  501. 

216.  Xhe  presmaiytion  of  payment  may 
be  rebatted  by  showing  that  proceedings 
were  taken  meanwhile  to  enforce  the  debt, 
thoqgh  they  may  have  been  irregular;  and  in 
compntii^  the  period,  it  eeenuj  that  a  time  of 
war  should  be  deducted,  in  analogy  to  the 
Statute  of  Limitations.  Supreme  Ot,,  1814, 
Jackson  o.  De  Lanoey,  11  Johns^,  865;  af- 
firmed, Ot,  of  Errors,  1816, 18  Id.,  587. 

217.  Frand.  That  no  length  of  time  is  a 
bar  to  a  redemption  of  a  mortgage,  where 
there  is  firaud  in  tbe  transaction,  or  where,  by 
the  agreement  of  the  parties  at  the  time,  the 
mortgagee  is  to  enter  and  keep  possession 
until  he  is  paid  out  of  the  profits.  Ohanaery, 
1815,  ICarks  v.  Pell,  1  Johne.  Oh.,  594. 

Oonsult,  also,  LuoTiLTioNS,  and  EvmsNos. 

TV.  ASSIGNHENTB,   AND  THB   RiOHTS  OF 

AflsiGinaES. 

218.  Tranafer  of  debt  A  mortgage  is  in- 
cident to  the  debt,  and  in  general  a  transfer 
of  the  debt, — e.  g.,  by  indorsing  a  promissory 
note  given  for  it, — ^transfers  at  least  an  equita- 
ble title  to  the  mortgage.  Gt.  of  Errors,  1802, 
Johnson  v.  Hart,  8  Johns.  Gas.^  822. 


•  AfBrmed  in  effect,  Gt.  of  AppeaU,  1869,  t\tb  nom. 
Ctlkme  9,  bbeU,  20  Jf.  Y.  {9  Smith),  U7. 


219.  Pefif  er  of  aale  is  part  of  the  seourity, 
and  vests  in  whoever  becomes  entitled  to  the 
money  secured.    1  Beo.  Siat.,  738,  §  188. 

290.  ilicenVa  antboiity^  It  eeeme,  that  one 
porohasing  a  mortgs^  from  an  agent  is  bound 
to  require  the  production  of  his  authority; 
and  hence,  though  a  power  to  assign  a  mort* 
gage  is.  not  required,  to  be  recorded,  if  it  has 
been  recorded,  he  should  search  the  clerk's 
office  for  a  revocation.  A.  V.  Ohtui,  Ot.,  1840, 
Williams  «.  Birbeck,  Eoffm.,  850. 

2S1.  An  agent,  in  his  own  name,  lent  his 
principaPs  money  on  bond  and  mortgage,  and 
then  took  a  lease  of  the  premises.  Subse- 
quently he  assigned  the  bond  and  mortgage  ta 
his  principal,  who  gave  notice  of  the  £m)Ii  to 
the  mortgagor.  EM,  that  the  latter  could 
not  set  off  subsequently  accruing  rent  against 
the  debt,  without  showing  at  least  that  the 
rent  could  not  have  been  collected  from  the 
agent.  Ohaneery,  1886,  Wolcott  «.  Sullivan, 
6  Paiige,  117;  afiirming  S.  0.,  1  Edw.,  809. 

222.  Payment  wftUi  money  of  tblidpail^- 
Where  an  agent  of  A.  obtained  a  loan  for  him 
on  a  mortgage  of  his  farm,  and  retained  out  of 
the  loan  enough  to  pay  off  a  prior  mortgagei 
and  instead  of  paying  off  the  prior  mortgage 
used  the  money  for  himself,  and  afterwards 
paid  the  prior  mortgage  with  money  of  B., 
taking  an  assignment  of  the  mortgage  in  blank, 
which  he  afterwards  filled  with  the  name  of 
B.,  and  indorsed  on  the  bond  an  agreement 
that  it  was  not  to  be  enforced  against  the 
obligor  personally ; — Held,  that  tbe  prior  mort- 
gage was  not  satisfied,  but  might  be  enforced 
against  the  land.  Supreme  Gt,,  1857,  Graves 
«.  Mumford,  26  Barb.,  94. 

223.  Aaaignaaimt  af^r  sattafootion.  A. 
mortgaged  to  B.,  and  after  the  mortgage  was 
in  fact  satisfied,  A.  mortgaged  to  0.,  and  sub- 
sequently made  a  general  assignment  for  the 
benefit  of  creditors,  and  this  second  mortgage 
and  the  assignment  were  recorded.  Eeldy  that 
a  third  person  who  took  afterwards  an  assign- 
ment of  the  first  mortgage  from  B.  with  the 
concurrence  of  A.,  was  not  to  be  regarded  as  a 
hoTM-flde  purchaser  without  notice,  and  mast 
be  postponed  to  the  second  mortgagee  and  the 
assignees.  F.  Ghan.  Ot,,  1889,  Purser  tj.  An- 
derson, 4  Edw.,  17. 

224.  Aiwrfgnment  to  purobaaer  under  se- 
nior mortgage.  One  who  purchases  on  the 
foreclosure  of  a  prior  mortgage,  there  being  a 
junior  mortgage  held  by  persons  not  made 
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parties  to  the  suit,  acquires  onl^  a  title  to  the 
eqoity  of  redemption ;  and,  if  he  takes  an  as- 
signment of  the  junior  bond  and  mortgage,  he 
cannot  charge  tilie  mortgagor  or  a  guarantor 
thereof  bj  an  action  on  the  bond,  until  he  has 
exhausted  his  remedy  upon  the  mortgage. 
Ohaneery^  1844,  Yanderkemp  v,  Shelton,  11 
*  Paige^  28;  reyersingS.  0.,  Olarie^  821. 

225.  Nor  can  he  charge  a  guarantor,  until 
after  execution  returned  unsatisfied  against 
the  mortgagor.    lb, 

226.  Bank's  guaranty.  The  debtor  of  a 
bank,  by  arrangement  with  the  bank,  assign- 
ed to  a  trust  company  certain  instalments  of 
a  bond  and  mortgage;  the  bank  guarantying 
to  the  trust  company,  by  an  instrument  un- 
der its  corporate  setd  and  the  hand  of  its 
cashier,  the  collection  of  the  same,  and  ap- 
plied the  money  received  on  the  assignment 
to  the  payment  of  the  debt  to  the  bank. 
BeltLf  that  the  guaranty  was  valid,  and  bind- 
ing upon  the  bank.  Supreme  Ct^  1854,  Tal- 
man  o.  Bochester  Oity  Bank,  18  Barb.^  128. 

As  to  Bjceonldon  and  Delivory  of  assign- 
ment, see  AssioHiONT,  67;  Dked,  54. 

227.  Pa3nmentB.  That  a  mortgagor  who 
makes  payments  to  an  assignee,  after  notice 
of  a  prior  equity,  is  not  protected  in  so  doing. 
Ohancery^  1886,  Evertson  v.  Evertson,  5  Paige^ 
644. 

22a  Impeaohing  andgnee'B  title.  The 
purchaser  Of  land  subsequent  to  a  mortgage 
may  resist  a  foreclosure  by  an  assignee  of  the 
mortgage,  by  impeaching  the  titie  of  the  lat- 
ter, and  if  the  title  be  in  doubt^  the  court  will 
order  the  persons  who  may  perhaps  have  the 
titie,  to  be  made  parties.  F.  Chan.  Ot,^  1840, 
Eortright  e.  Smith,  8  Ed/ui,^  402. 

229.  Equitable  MWlgnment.  A  mortgagor 
obtained  money  to  make  up  with  his  own 
money  the  sum  necessary  to  pay  the  mort- 
gage, promising  the  lender  that  he  should 
have  the  same  security  which  the  holder  of 
the  mortgage  had;  and  he  paid  the  money 
and  procured  an  assignment  of  the  mortgage 
to  the  lender ; — Held^  that  the  mortgage  was 
a  valid  security  in  the  hands  of  the  assignee, 
as  against  a  mortgagee,  intermediate  to  the 
mortgage  and  the  assignment  Chancery^ 
1840,  White  ^.  Knapp,  8  Paige^  178. 

230.  Bona-fide  purcbaser.  One  who  ex- 
ecutes a  bond  and  mortgage  to  another,  with- 
out consideration,  or  places  the  same  in  the 
hands  of'  the  latter,  for  a  particular  purpose. 


which  is  not  accomplished,  will  become  liable 
to  pay  the  mortgage-debt  to  a  stranger  who 
advances  money  or  property  upon  it,  if  he 
does  any  act  from  which  such  stranger  is  au- 
thorized to  infer  that  the  securities  are  valid. 
A.  F.  Chan.  GU,  1846,  Day  e.  Perkins,  2  8a/ndf. 
Gh,,  859. 

231.  ABfligmnent  for  benefit  of  one  of  tlie 
debtoni.  Where  A.  and  B.,  on  purchasing 
land,  assumed  a  mortgage  thereon,  and  A. 
paid  his  share  of  the  mortgage  and  conveyed 
his  interest  in  the  land  to  B.,  who  assumed 
the  payment  of  the  mortgage,  which  mean- 
while had  been  assigned  to  a  third  person  for 
the  benefit  of  A«, — HM^  that  such  assignee 
could  enforce  the  mortgage.  Even  if  A.  were 
to  be  deemed  the  real  owner,  the  assignment 
would  not  extinguish  the  mortgage ;  and  B., 
having  assumed  it,  was  estopped  from  claim- 
ing that  it  was  paid.  Sufreme  Ot.^  8p,  7!, 
1847,  Oornell  v.  Prescott,  2  Bcvrh,^  16. 

232.  LlabOlty  for  onauthoriBed  Batiflfiao- 
tlon.  Where  the  mortgagee,  after  he  had 
assigned  the  mortgage,  the  assignment  not 
being  recorded,  assumed  to  acknowledge  sat- 
isfieustion,  without  any  authority,  whereby  the 
assignee  lost  the  security, — Held^  that  whether 
the  act  was  with  a  fraudulent  intent  or  not, 
he  must  make  good  the  loss.  F.  Chan,  Gt^ 
1881,  Ferris  «.  Hendrickson,  1  Edm,^  182. 

V.  The  Equitt  of  Rsdemftion,  and 

THX  Effect  of  Tbai^sfebs  thebbof. 

1.  In  General. 

233.  A  porotaaaer  under  a  aenlor  mort- 
gage^ on  a  foreclosure  in  which  the  subse- 
quent mortgagee  was  not  a  party,  acquires,  as 
against  the  latter,  only  the  equity  of  redemp- 
tion, besides  his  interest  in  the  premises  to 
the  amount  of  the  mortgage-debt.  Ghancery^ 
1844,  Yanderkemp  v.  Shelton,  11  Paige^  28. 

234.  A  wife  has  an  inchoate  right  of  dower 
in  the  equity  of  redemption  of  premises  con- 
veyed to  her  husband,  and  by  him,  at  the 
same  time,  mortgaged  back  to  secure  the  pay- 
ment of  the  purchase-money ;  she  is  directly 
and  immediately  interested  in  the  payment  of 
the  mortgage-debt ;  and  so  long  as  the  title  of 
the  mortgagee  has  not  been  made  absolute  by 
a  foreclosure,  which  is  effectual  to  cut  off  that 
equity,  she  is  entitied  to  pay  the  debt,  and 
take  dower  in  the  premises;  and  although 
she  cannot  set  up  a  claim  to  dower,  as  against 
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the  mortgagee,  to  impair  or  defeat  the  mort- 
gage, ahe  may  avail  herself  of  the  right  which 
ahe  has,  even  at  law,  as  against  all  others,  in 
any  mode  not  InoonsiBtent  with,  bnt  in  affirm- 
ance o^  the  mortgagee's  interest ;  and  in  eqinty 
may  seek  a  redemption.  The  only  substantial 
difference  between  a  mortgage  for  porohase- 
money  and  a  mortgage  for  any  other  debt,  as 
respects  the  right  of  dower,  is  this :  the  for- 
mer does  not  require  execution  by  tiie  wife,  to 
bind  her  dower;  the  latter  does.  In  each  ease 
there  remains  vested  in  the  hnsband  an  equity 
of  redemption,  in  which  the  wife,  if  she  sur- 
vives the  husband,  may  have  dower,  and  in 
virtue  of  which  she  is  entitled  to  redeem. 
N.  F.  St^erior  Ot^  1866,  Wheeler  «.  Morris,  2 
JSiMW.,  624. 

23S.  A  foreclosure  of  the  mortgage  in  the 
lifetime  of  her  husband,  by  a  suit  to  which  he 
is  a  defendant,  will  not  defeat  her  right  to  re- 
deem, if  she  is  not  also  a  party.    lb, 

23€.  Birfbig  twice.  Where  one  bought 
land  at  sheriff's  sale  on  Judgments  junior  to  a 
mortgage,  and  before  the  time  for  redemption 
had  expired,  bought  it  agun  at  the  sale  upon 
foredosrure  of  the  mortgage;  and  the  sum  of 
his  two  bids  exceeded  the  value  of  the  land, — 
HM^  that  l^e  mortgagor  or  his  personal  rep- 
resentative was  not  entitled  to  any  thing  more 
tiian  so  much  of  the  full  value  of  the  land  as 
remained  after  satisfying  the  incumbrances, 
and  that  the  purchaser  was  entitied  to  so 
much  of  the  surplus  as  exceeded  the  value  of 
the  land.  ChanMefy^  1824,  Matter  of  Sohru- 
gham,  SopJ^  88. 

237.  Aooomt.  Where  the  mortgagee  is  in 
possession,  an  assignment  of  the  equity  of  re- 
demption carries  with  it,  as  an  incident,  the 
right  to  an  account  for  tiie  rents  and  profits, 
as  a  set-off  on  redeeming.  Chtmcery^  1842, 
Buckman  o.  Astor,  9  Paige^  617 ;  reversing 
a  0.,  8  Bdfw,,  878. 

23a  By  taMai^  a  oonveyanca  sabjeot  to 
a  morteage^  the  grantee  takes  the  land  sub- 
ject to  it  exactiy  as  it  is  in  truth,  and  is  enti- 
tled to  the  benefit  of  a  collateral  defeasance, 
or  of  previous  partial  payment.  A,  V,  Ohan, 
Ot,,  1848,  Russell  d.  Kinney,  1  San^.  Ch.,  84 ; 
S.  O.,  2  N.  T.  Leg.  Ohs.,  282. 

2.   Iddbility  of  One  w?ho  Assumes  Another's 
Mortgage, 

239.  Where  one  wbo  baa  mortgaged  land 
to  secure  a  debt,  afterwards  sells  the  equity  of 
Vol.  IV.— 6 


redemption  subject  to  the  lien  of  the  mort- 
gage, and  the  purchaser  assumes  tiie  payment 
of  the  mortgage  as  a  portion  of  the  purchase- 
money,  the  latter  becomes  personally  liable 
for  tiie  payment  of  the  debt  of  the  former  to 
the  holder  of  the  mortgage  in  the  first  in- 
stance ;  and  if  the  mortgagor  is  compelled  to 
pay  it,  he  can  recover  it  from  the  purchaser 
of  the  equity  of  redemption.  In  such  case 
the  mortgagor  and  purchaser  stand  in  tiie  re- 
lation of  principal  and  surety,  tiie  latter  as 
security  for  the  former,  to  the  extent  of  the 
mortgage-debt.  Ohanoery^  1842,  Halsey  e. 
Reed,  9  PcOge,  446;  1844,  Marsh  o.  Pike,  10 
/d,  696.  A.  V,  Ohan.  Ot,  1846,  Blyer  e. 
MonhoUand,  2  Sand/,  Oh,,  478.  Ot,  ofBmm^ 
1846,  Ferris  e.  Orawford,  2  Den^  696.  Svr 
preme  Ot.,  Sp.  71,  1847,  Oomell  v.  Prescott,  S 
Barb.,  16.  Ot.  of  Appeals,  1862,  Russdl  e. 
Pistor,  7  K  Y.  (8  Seld.),  171. 

240.  Sale  of  part  And  where  the  mort- 
gagor sdls  and  conveys  the  equity  of  redemp- 
tion of  a  part  of  the  premises  mortgaged, 
subject  to  the  mortgage,  and  the  purchaser 
retains  enough  of  the  purchase-money  to  sat- 
isfy the  mortgage,  and  agrees  to  pay  it,  the 
same  rule  prevails,  and  the  premises  so  sold 
are  primarily  chargeable  with  the  payment  of 
the  mortgage.  Ohofncery,  1842,  Halsey  e. 
Reed,  9  Paige,  446.  Ot.  of  Appeals,  1862, 
Russell  V,  Pistor,  7  K  Y,  (8  8eU.),  171. 

241.  Deoree  for  defiotanoy.  Where  the 
grantee  of  a  mortgagor  aasumes  the  mortgage, 
the  mortgagee  is  entitled  to  a  dec^ree  for  a  defi- 
dency  against  the  grantee,  upon  the  principle 
that  the  creditor  is  entitied  to  the  benefit  of 
the  collateral  obligations  for  the  payment  of 
the  debt  which  any  person,  standing  in  the 
ffltuation  of  surety  for  others,  has  received  for 
his  indemnity,  and  to  discharge  him  from  such 
payment.  [18  Johns.,  606;  9  Paige,  482.]  This, 
too,  is  within  the  equity  oi  the  provision  of 
the  Revised  Statutes  authorizing,  in  a  fore- 
closure-suit, a  decree  over  for  the  deficiency 
against  a  tiiird  person  who  has  become  re- 
sponsible for  payment  of  the  mortgage-debt. 
OhanMry,  1842,  Halsey  v.  Reed,  9  Paige,  446. 

242.  Upon  such  an  undertaking  on  the 
part  of  the  grantee,  he  is  liable  when  the 
mortgage  becomes  due.  It  is  not  a  mere 
agreement  of  indemnity.  A,  V.  Ohan,  OU, 
1844,  RawBon  o.  Copland,  2  Sandf  Oh,,  261. 

For  other  cases  on  this  subject,  see  Fobb- 
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243.  Where  a  purchaser  firom  the  mort- 
gagor takes  a  conveyance  subject  to  the  mort- 
gage, and  assumes  the  debt,  and  the  mortgage 
is  foreclosed,  a  decree  over  against  him  for  a 
deficiency,  in  case  the  land  should  not  pay  the 
lebt,  is  proper.  Supreme  Ot,^  1851,  Flagg  «. 
rhurber,*UAir&.,  196. 

244.  A  grantee  who  assumes  the  payment 
of  a  mortgage-debt,  as  a  part  of  the  price, 
though  he  executes  no  bond  or  covenant  to 
pay  it,  is  bound,  in  equity,  to  indemnify  his 
grantor  against  it  [7  Yes.,  887;  1  Sugd. 
Vend.  &  P.,  351.]  F.  Ohan,  Ct,  1887,  Dorr 
«.  Peters,  8  Edw,^  182.  S.  P.,  Chantry,  1842, 
Halsey  «.  Reed,  9  Paige^  446.  Ct.  ofAppeaU^ 
1864,  Trotter  v.  Hughes,  12  iT.  F.  (2  iTdm.),  74. 

245.  Pnrohaaa  witliocit  awmming  mort- 
gage. A  person  who  purchases  and  takes  a 
conveyance  of  land  subject  to  a  mortgage 
thereon,  without  agreeing  to  pay  such  mort- 
gage, only  takes  the  land  subject  to  the  charge ; 
and  if  he  neglects  to  pay  off  the  charge  he  will 
lose  his  land,  by  the  foreclosure  and  sale,  or 
will  only  be  entitled  to  the  surplus,  if  any, 
after  paying  the  mortgage-debt  and  the  ex- 
penses of  foreclosure.  But  the  mortgagee 
cannot  have  any  personal  claim  against  him 
for  the  deficiency,  unless  he  has  made  an 
agreement  to  pay  the  mortgage-debt,  either 
with  the  mortg^igee  himself  or  with  some  one 
who  is  legally  or  equitably  bound  to  pay  such 
debt  to  the  mortgagee.  OhoM&ry^  1844,  Pea- 
body  «.  Thomas,  4  Oh.  Sent,^  9.  If.  F.  Supe- 
rior Ot^  1851,  Tillotson  «.  Boyd,  4  Sand/,^ 
516;  1858,  Murray  «•  Smith,  1  I>uer^  412. 
Supreme  Ot.^  1859,  Stebbins  v.  Hall,  29  Barb., 
524;  distinguishing  Jumel  v.  Jumel,  *J  Faige, 
591 ;  Ferris  v.  Crawford,  2  Den,,  595. 

246.  Suooeeolve  grants.  Where  the  mort- 
gagor conveys  to  A.,  who  engages  with  him 
to  pay  the  mortgage,  and  A.  conveys  to  B., 
who  engages  with  A.  to  pay  it,  the  mortgagor 
is,  in  equity,  a  surety  for  A.  and  B.,  who  are 
both  principal  debtors  as  to  him,  the  latter 
being  primarily  and  the  former  secondarily 
liable  for  the  payment  of  the  debt.  Ohanoery, 
1844,  Marsh  v.  Pike,  10  Paige,  596;  affirming 
8.  0.,  1  Sandf.  Oh,,  210. 


*  The  decree  was  modified  on  appeal,  tvh  nom, 
Flagg  V.  Munger,  9  M  F.  (5  Seld),  488,  q.  v..  Dud, 
181,  bat  upon  grounda  not  affecting  tiie  principle, 
bat  its  application  in  thia  pectdiar  case.  See,  also, 
Stebbins  v.  Hall,  89  Barb.,  524. 


247.  In  such  case,  after  the  mort^^age  is  due, 
the  mortgagor  may,  by  bill,  compel  them  to 
pay  the  mortgage  or  submit  to  a  sale  to  pay 
it;  and  the  decree  may  properly  provide  a 
remedy  over  against  B.,  in  favor  of  A.,  in  case 
he  should  pay  it    lb, 

24a  Grantor  who  la  not  liable.  Where 
the  owner  of  an  equity  of  redemption,  who  is 
in  no  way  liable  on  the  mortgage,  conveys  the 
premises  subject  to  the  payment  of  the  mort- 
gage, the  grantee,  though  by  the  terms  of  the 
conveyance  he  should  assume  the  payment,  is 
not  liable  to  a  decree  over  for  a  deficiency  on 
a  foreclosure  of  the  mortgage.  The  right  to 
recover  a  deficiency  from  one  who  has  as- 
sumed the  payment,  depends  on  the  fkct  that 
the  relation  of  principal  and  surety  subsists 
between  him  and  the  one  with  whom  he 
agreed.  Ohaneery,  1848,  King  v,  Whitely,  10 
Paige,  466;  affirming  8. 0.,  5b/f%».,  477.  Ap- 
proved and  followed,  Ot,  of  AppeaiU,  1864, 
Trotter  «.  Hughes,  12  K  Y.  (2  Kern.),  74. 

249.  One  who  aasnmed  to  pay  cannot 
boy  on  ibrecloenre.  *One  who  had  mort- 
gaged two  parcels  of  land,  conveyed  one  par- 
cel to  A.  by  a  deed  expressing  that  A.  was  to 
pay  one  half  the  principal  of  the  mortgage, 
and  A.,  in  like  manner,  conveyed  to  B.,  sub- 
ject to  the  payment  of  the  same.  HM,  that 
B.  was  bound  to  make  the  payment,  in  exon- 
eration of  the  other  parcel ;  and  a  purchase  of 
the  other  parcel  by  B.,  on  the  foreclosure  of 
the  mortgage,  without  such  payment  having 
been  made,  was  to  be  a^Jndged  void.  No 
party  can  be  permitted  to  purchase  an  interest 
where  he  has  a  duty  to  perform  that  is  incon- 
sistent with  the  character  of  the  purchaser. 
Ohaneery,  1842,  Torrey  e.  Bank  of  Orleans,* 
OPat^tf,  640. 

8.  Lamd  the  Primary  Fund, 

250.  The  purchaser  of  an  equity  of  re- 
demption under  a  junior  judgment,  or  mort- 
gage, takes  the  land  subject  to  the  prior  mort- 
gage, and  the  land  becomes  the  primary  fund 
for  the  payment  Chofneery,  1816,  Tice  v 
Annin,  2  Johns,  Oh.,  125 ;  1844^  McKinstry  v 
Ourtis,  10  Paige,  508 ;  Russell  «.  Allen,  Id^ 
249 ;  Yanderkemp  v.  Shelton,  11 M,  28.    Ot. 

♦  Affirmed,  a.  of  Erron,  1848,  7  Bm,  260.  The 
oplnioDB,  which  are  not  reported,  bfeing  eabetantially 
in  aooordauoe  with  the  view  taken  of  the  case  by  tlio 
chancellor. 
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4^  AppsaUj  1848,  Mathews  o.  Aikin,  1  K  7. 
(1  C(mMt.\  696.  Supreme  Ct,,  Sp.  71,  1847, 
Weaver  «.  Toogood,  1  JBarb.^  238;  1862, 
Dancby  t.  Bennett,  7  5iw.  Pr.,  875 ;  8.  P., 
Gen.  21, 1868,  Gilbert  v,  Averill,  16  Barb.,  20. 

251.  Where  land  is  expressly  conveyed  sub- 
ject to  a  mortgage  thereon,  the  land  is,  as  be- 
tween grantor  and  grantee,  and  those  deriv- 
ing title  from  the  latter,  the  primary  fund  for 
the  payment  of  the  mortgage-debt  Chancery , 
2689,  Jnmel  v.  Jumel,  7  Paige,  691. 

2SSL  Where  A.  and  B.  gave  their  bond  and 
mortgage  on  the  purchase  of  land,  and  A.  con- 
veyed hia  share  of  the  land  to  B.,  who  as- 
sumed the  mortgage,  and  B.  conveyed  the 
whole,  with  warranty,  to  0., — Held,  that  the 
land  was  primarily  liable  for  the  debt  in  O.^s 
hands,  and  this  without  reference  to  whether 
he  had  actual  notice  of  the  agreement  between 
A.  and  B.  Chancery,  1848,  Oherry  «.  Monro, 
2  Barb.  Ch.,  618. 

253.  The  fact  that  B.  had  given  A.  a  bond 
of  indemnity  against  the  mortgage,  B.  having 
become  insolvent,  does  not  alter  the  case.    Ih. 

25^  JUgbt  to  sabrogatioiL  If  the  mort- 
gagor is  compelled  to  pay  the  mortgage,  he 
is  entitled  to  be  subrogated.  [2  Johns.  Ch., 
128;  7  Paige,  470.]  Chancery,  1844,  Van- 
derkemp  v,  Shelton,  11  Faige,  28. 

255l  Upon  a  sale  at  law  of  the  equity  of  re- 
demption, for  the  satisfaction  of  the  mortgage- 
debtj  since  the  land  was,  in  equity,  the  pri- 
mary fund  for  such  payment,  the  mortgagor 
would  be  entitled  to  an  assignment  of  the 
mortgage,  so  as  to  enforce  it  against  the  land, 
in  the  hands  of  the  purchaser.  Chancery, 
1816,  Tice  v.  Aunin,  2  Johne.  Ch.,  126. 

256i  If  the  mortgagee,  after  obtaining  judg- 
ment upon  his  bond,  and  selling  the  equity  of 
redemption  on  execution,  assigns  the  whole 
debt  and  mortgage  to  the  purchaser  at  such 
sale,  so  that  it  is  no  longer  in  his  power  to 
transfer  it  to  the  mortgagor,  the  debt  ia  ex- 
tinguished in  the  hands  of  the  purchaser.   lb. 

257.  Where  land  is  conveyed  subject  to  a 
mortgage,  the  amount  being  deducted  from 
the  purchase-money,  all  that  the  purchaser 
acquires  is  the  equity  of  redemption ;  and  if 
the  mortgage-debt  is  subsequently  paid  by 
otber  securities  of  the  debtor  held  by  the 
creditor,  the  debtor  is  entitled  to  the  benefit 
of  the  mortgage  against  the  land  in  the  hands 
of  the  purchaser.  Ct.  of  Errors,  1846,  Ferris 
«.  Crawford,  2  Den.,  696. 


258.  CdUateral  Beomity.  The  purchaser 
of  land  which  is  conveyed  to  him  subject  to  a 
mortgage  executed  by  the  vendor,  is  not  en- 
titled to  the  benefit  of  a  collateral  security 
which  the  vendor  placed  with  the  mortgagee 
subsequent  to  the  execution  of  the  mortgage. 
After  such  a  conveyance,  the  land  becomes 
the  primary  fund  for  the  payment  of  the 
mortgage^debt,  and  the  personal  liability  of 
the  mortgagor  is  the  secondary  fund.  The 
mortgagor  stands,  in  respect  of  the  land,  as 
a  surety  for  the  mortgage-debt.  A.  V.  Chan. 
Ct,  1846,  Brewer  o.  Staples,  8  Sanc^f.  Ch., 
679. 

259.  Claim  against  perBonal  estate.  Where 
a  mortgagor  conveys  a  part  of  the  land  subject 
to  the  whole  mortgage,  the  part  sold  is  pri- 
marily liable  for  the  mortgage-debt,  and  the 
creditor  is  entitled  to  come  in  pro  rata  with 
other  creditors  against  the  personal  estate, 
only  for  so  much  of  his  debt  as  cannot  be 
realized  from  the  land.  Chancery,  1842,  Hal- 
sey  V.  Reed,  9  Paige,  446 ;  1844,  Johnson  e. 
Corbett,  11  Id.,  266. 

260.  If  he  has  been  partly  paid  out  of  the 
personal  estate,  which  prayes  insufficient  to 
pay  all  the  debts,  the  payment  to  him  must  be 
taken  into  account  in  determining  his  share 
as  a  creditor  in  the  distribution  of  the  per* 
sonal  estate.  Chancery,  1844,  Johnson  «.  Cor- 
bett, 11  Paige,  266. 

261.  Action  against  heira,  on  the  bond. 
The  rule  that  the  mortgaged  premises  are  pri- 
marily liable  [9  Paige,  468,  466;  11  Id.,  270], 
only  applies  as  between  the  personal  repre- 
sentatives of  the  obligor  and  his  heirs.  It  does 
not  extend  to  the  case  of  an  action  by  the 
holder  of  the  bond  against  the  heirs.  Supreme 
Ct.,  1868,  Roosevelt  9.  Carpenter,  28  Ba/rb.y 
427. 

26Z  Representations  of  heirs.  In  an  ac- 
tion upon  the  bond,  against  the  heirs  of  the 
mortgagor,  brought  in  the  name  of  the  mort- 
gagee, but  for  the  benefit  of  the  grantee  of  the 
heirs  of  the  mortgaged  premises,  where  the 
defence  is  that  the  plaintiff  ought  first  to  resort 
to  the  mortgage,  proof  is  admissible  that  the 
heirs  represented  to  the  grantee,  at  the  time 
of  his  purchase,  that  the  premises  were  sub- 
ject only  to  another  mortgage,  the  amount  of 
which  was  deducted  from  the  purchase-money, 
and  the  balance  paid  by  the  grantee,  who  uo- 
derstood  that  there  was  no  further  incum- 
brance ;  when,  in  fact,  the  mortgage  accom- 
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panyiog  the  bond  sued  on  was  at  the  time  a 
Hen  on  the  premises.    Tb, 

4  Order  in  which  Mwral  Parcels  should  he 
charged. 

263.  X^iiferent  paroels  of  land  subject  to 
a  mortgage  or  other  general  incnmbranoe, 
are,  in  equity,  to  be  charged  in  the  inverse 
order  of  their  alienation.  Ohancery^  1816, 
Gill  f).  Lyon,  1  Johns,  Ch,^  447;  1821,  Clowes 
«.  Dickenson,*  5  Id,,  286 ;  1880,  Gonvemenr 
«.  Lynch,  2  Paigc^  800 ;  1841,  Schryrer  t>.  Tel- 
ler, 9  Id.,  178. 

264.  Where  the  pnrchase-money  has  been 
paid  in  good  faith,  the  first  purchaser  has  the 
prior  equity,  although  the  consideration  was 
not  actually  paid  until  other  portions  had  been 
actually  purchased  and  paid  for.  Ohamcery, 
1880,  Gouverneur  «.  Lynch,  2  Paige,  800. 

265.  Where  the  mortgagor  of  six  lots  sold 
two,  and  the  mortgagee  afterwards  released 
four  of  ^e  lots  from  the  mortgage,  leaving 
the  original  debt  to  stand  charged  on  the  two 
which  had  been  sold, — Held,  that  the  two  lots 
were  chargeable  only  with  their  ratable  pro- 
portion of  the  original  debt,  and  interest,  ac- 
cording to  the  relative  value  of  the  six  lots  at 
the  date  of  the  mortgage.  Chancery,  1816, 
Stevens  «.  Oooper,  1  Johns.  Oh.,  426. 

266.  Equitable  rights  of  purohaflers. 
Where  mortgaged  premises  are  sold,  subse- 
quent to  the  date  of  the  mortgage,  to  different 
purchasers,  such  parcels,  upon  a  foreclosure  of 
the  mortgage^  are  to  be  sold  in  the  inverse 
order  of  their  alienation  according  to  the 
equitable  rights  of  the  different  purchasers,  as 
between  themselves.  Chancery,  1840,  Skeel  v. 
Spraker,  8  Paige,  182;  8.  P.,  1886,  Guion  «. 
Knapp,  6  Id.,  86 ;  1844,  Snyder  v.  Stafford,  11 
Id.,  71 ;  1846,  K  T.  Life  Ins.  &  Trust  Oo.  v. 
Milnor,  1  Barb.  Ch.,  868;  1847,  Stuyvesant 
9.  Hall,  2  Id.,  161 ;  affirming  8.  0.,  sub  nam. 
Stuyvesant  «.  Hone,  1  Sandf.  Ch.,  419. 

267.  This  principle  applied  in  peculiar  cases. 
Skeel  V.  Spraker,  8  Paige,  182 ;  Patty  «.  Pease, 
Id.,  277;  La  Farge  Fire  Ins.  Oo.  c.  Bell,  22 
Ba/rb.,  64. 

268.  Conveyanoea  by  graxitee.  This  prin- 
ciple is  not  confined  to  the  original  alienations 
of  the  mortgagor,  but  extends  to  conveyances 
by  his  grantee,  where  he  conveys  with  war- 


*  Beveraed  on  another  point,  Ct.  of  JSrrort,  1827, 
9  Oow..  408. 


ranty.     Chancery,  1886,  Guion  «.  Knapp,  6 
Paige,  86. 

269.  Bfloitgages.  The  same  principle  is  ap- 
plicable to  subsequent  incumbrances  by  mort- 
gage upon  different  paroels  of  the  mortgaged 
premises.  Chancery,  1841,  Schryver  «.  Teller, 
9  Paige,  178 ;  1847,  Stuyvesant «.  Hall,  2  Barb. 
Oh.,  161 ;  affirming.  S.  0.,  sub  nom.  Stnyresant 
9.  Hone,  1  Sandf.  Oh.,  419. 

270.  A  mortgagee  of  one  lot  gave  a  mort- 
gage on  another  lot,  and  assigned  the  mort- 
gage of  the  first,  as  additional  security.  He  af- 
terwards sold  the  second  lot,  widi  warranty; 
he  also  bought  the  first  lot,  agreeing  to  pay  the 
mortgage,  but,  without  doing  so,  sold  it  for 
full  consideration,  and  both  mort^^ageB  were 
assigned  to  the  owner  of  the  second  lot.  MM, 
that  there  was  no  merger  of  the  mort^gage,  but 
the  first  lot  was  liable  to  the  holder  of  both 
mortgages.  Chancery,  1840,  Skeel  «.  Spraker, 
8  Paige,  182. 

271.  Though  a  mortgage  is  an  alienation^ 
within  this  rule  it  is  only  an  alienation  pro 
tanto  [11  Paige,  69],  and  therefore  it  is,  only 
to  the  extent  of  the  mortgage,  and  not  abso- 
lutely to  the  whole  proceeds  of  the  lands  in- 
cluded in  it,  that  the  rule  is  to  be  applied. 
Supreme  Ct,  8p.  T.,  1866,  La  Farge  Fire  Ins. 
Oo.  f>.  Bell,  22  Bcvrb.,  64. 

272.  That  where  there  is  a  second  mortgage 
of  a  part  of  the  mortgaged  premises,  and  sub- 
sequently a  conveyance  of  the  residue,  the 
part  mortgaged  must,  nevertheless,  be  first  re- 
sorted to.  Chancery,  1844,  Kellogg  «.  Rand, 
11  Paige,  59. 

273.  Notice.  The  right  of  grantees  of  lands 
incumbered  by  a  mortgage  to  have  the  order 
of  sale  of  the  lands  inversely  to  that  of  their 
alienation,  is  an  equitable  and  not  a  legal  right; 
and  the  mortgagee,  when  applied  to  for  a  re- 
lease of  a  part  of  tiie  mortgaged  premises,  is 
not  bound  at  his  peril  to  ascertain  whether 
any  part  thereof  has  been  aliened.  He  must 
have  sufficient  notice  to  put  him  upon  inquiry, 
in  order  to  require  him  to  regard  tiie  equitable 
right  Ct.  of  Appeals,  1868,  Howard  Ins.  Oo. «. 
Halsey,  8  N.  F.  (4  Seld.),  271 ;  affirming  8. 0.,  4 
Sandf.,  666.  8.  P.,  Supreme  Ct,,  8p.  T^  1856, 
La  Farge  Fire  Ins.  Oo.  d.  Bell,  22  Barb.,  54. 

274.  Easement  Under  the  usual  decree 
in  foreclosure,  directing  the  sale  of  several 
parcels  to  be  in  inverse  order  of  alienation^ 
according  to  the  equitable  rights  of  the  par- 
ties,— ^if  the  grantee  of  a  portion  of  the  prem- 
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ises  18  entitled  to  an  eaflement,  in  the  reeidae 
of  the  premises  whioh  belonged  to  the  mort- 
gagor after  the  grant,  snoh  residae  shoold  be 
sold  subject  to  the  easement  OhoMery^  1846, 
N.  Y.  life  Ins.  &  Trust  Co.  ».  Milnor,  1  Boerb. 

27&  Right  not  defieaaible  by  mortgagor. 
Where  thh  mortgagor  conveys  a  paroel  of  the 
land,  expressly  subject  to  the  payment  of  the 
vhole  mortgage  by  the  grantee,  such  parcel 
becomes  primarily  liable  for  the  satisfaction 
of  the  mortgage;  and  if  the  mortgagor  there- 
after conveys  other  parcels  to  third  persons, 
be  cannot,  by  any  subsequent  act,  devest  them 
of  their  equitable  right  to  have  the  first  parcel 
beld  primarily  liable,  and  the  purchaser  thereof 
held  the  principal  debtor.  Ct,  <tf  AppedU^ 
1862,  Buflsell «.  Pistor,  1  KT.{Z  Seld.),  171. 

270.  RIgbta  of  sabaeqaent  morl^gagoea. 
The  ow^ner  of  a  large  tract  which  he  had  mort- 
gi^edf  subsequently  conveyed  a  portion  of  it 
to  A.,  by  4  conveyance  declaring  that  portion 
to  be  subject  to  a  specified  portion  of  tlie  mort- 
gage-debt and  no  more.  After  the  delivery  of 
this  deed,  but  before  it  was  recorded,  second 
mortgages  upon  other  portions  of  the  tract  of 
land  were  executed  by  him  and  recorded,  to 
mortgagees  who  took  the  same  in  good  faith 
and  without  notice  of  the  intermediate  con- 
veyance. JEMdn  that  the  second  mortgagees, 
having  thus  advanced  their  mon^y  on  the  £uth 
of  the  fact  that  the  prior  mortgage  covered 
more  land  than  their  second  mortgages,  and 
without  any  notice  that  such  additional  por- 
tion had  been  conveyed,  thereby  acquired  an 
equitable  rig^t  to  have  the  prior  mortgage  sat- 
isfied first  out  of  the  portion  which  had  been 
so  conveyed  without  reference  to  the  limit 
fixed  in  the  conveyance  respecting  the  amount 
of  the  mortgage-debt  chargeable  thereon.  The 
provision  of  the  recording  act,  1  Bev.  Stat., 
766^  f§  1,  d7,  88, — ^which  makes  conveyances 
void  against  subsequent  purchasers  of  the 
same  real  estate,  or  any  portion  thereof — 
applies  to  such  a  case;  for  the  second  mort- 
gagees under  such  circumstances  may  be 
deemed  tlie  purchasers  of  an  equitable  inter- 
est in  respect  to  the  portion  conveyed,  to 
have  that  sold  first  Supreme  Gt^  Sp.  71, 
1856,  La  Farge  Fire  Ins.  Go.  v.  Bell,  22  Barb,, 
54.  a  P.,  JSr.  F.  Superior  Ot.,  1861,  Hoyt  t>. 
Doughty,  4  Scmdf.,  462. 

277.  Order  of  sale  under  mortgages  to  the 
Slate.    Xmw  i^  1839,  847,  ch.  381. 


6.  Belease  of  Part  of  the  Premises. 

278.  Release  without   notice  of  other 

claim.  Though  a  creditor  holding  two  mort- 
gages is  bound,  as  towards  another  creditor 
holding  a  lien  on  one  of  the  funds  only,  to 
look  primarily  to  that  which  he  exclusively 
holds;  yet  if  he  has,  in  good  &ith  and  with- 
out notice  of  the  second  creditor's  lien,  satis- 
fied that  mortgage,  the  other  remains  as  a 
valid  security  as  against  the  second  cred- 
itor, especially  when  he  has  purchased  under 
his  judgment,  with  notice.  Chaneery,  181^, 
Oheesebrough  e.  MilUrd,  1  Johm,  Ch,,  400. 

279.  A  mortgagee  who  has  nather  actual, 
nor  constructive  notice  of  the  conveyance  of 
one  parcel  of  land  by  the  mortgagor,  does  not 
lose  his  lien  thereon  by  releasing  another  par- 
cel subsequently  conveyed.  Chancery,  1840, 
Patty  V,  Pease,  8  Paigs,  277.  To  similar 
effect,  F.  Chan,  Ct,^  1844,  Wheelwright  e. 
Depeyster,  4  Edw,,  282.  A.  V.  Chan.  Ct., 
1841,  Tahnadge  «.  Wllgers,  7i.,  289,  note;  8. 
a,  1  K  Y.  Leg,  OU,,  42. 

280.  —  withnotloeL  If  a  mortgagee,  with 
full  notice  of  the  equitable  rights  of  subsequent 
purchasers  or  incamlnwicers  as  between  them- 
selves, releases  a  part  of  the  premises  which 
is,  in  equity,  primarily  liable  for  the  debt,  he 
must  deduct  its  value  from  his  debt,  and  pro- 
ceed only  for  the  residue  against  the  remain- 
ing parcels.  Chancery,  1886,  Gnion  «.  Enapp, 
6  Paigs,  85;  and  see  Stuyvesant  «.  Hall,  2 
Ba/rl,  Ch,,  161 ;  affirming  S.  C,  tub  nam. 
Stuyvesant  e.  Hone,  1  Sanc^f.  Ch.,  419. 

^31.  ITottca.  But  the  right  of  such  pur- 
chasers is  not  a  legal,  but  an  equitable  right, 
and  is  protected  on  the  principles  of  surety- 
ship;  so  that  if  the  mortgagee  had  no  notice, 
actual  or  constructive,  of  ^eir  conveyances, 
his  lien  is  not  affected.  Chaneery,  1886,  Guion 
V.  Knapp,  6  Paige,  85.  S.  P.,  Ct,  of  Appeals, 
1858,  Howard  Ins.  Oo.  v.  Halsey,  8  2^.  Y.  (4 
8eld.)j  271 ;  affirming  8.  0.,  4  Sandf,  565. 
Supreme  Ct.,  Sp,  T.,  1856,  La  Farge  Fire  Ins. 
Ck).  v.  Bell,  22  Bwrh,,  54. 

282.  The  record  of  the  subsequent  deed  is 
not  constructive  notice  to  the  mortgagee.  Ct, 
of  Appeals^  1858,  Howard  Ins.  Oo.  o.  Halsey, 
8  K  Y.  (4  Seld.),  271 ;  affirming  8.  C,  4 
Sandf.,  566.  A.  F.  Chan.  Ct,  1841,  Talmadge 
V.  Wilgers,  4  Jg^w.,  289,  note;  8.  C,  1  K  Y. 
Leg.  Ohs„  42.  F.  Chan,  Ct.,  1844,  Wheelwright 
«.  Depeyster,  4  Edw.,  282. 
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'  283.  Information  obtained  by  a  Bolicitor 
retained  by  the  mortgagee  to  foreclose  the 
mortgage,  is  not  notice,  because  not  acquired 
in  reference  to  the  same  transaction.  Ct,  ofAp- 
peaU,  1858,  Howard  Ins.  Co.  v.  Halsey,  SNIT. 
(4  Seld,),  271 ;  affirming  8.  0.,  4  8andf.,  665. 

284.  "Where  the  release  in  tenns  refers 
to  a  conveyance,  in  which  the  premises  con- 
yeyed  are  referred  to  as  the  lands  of  the  gran- 
tee, the  reference  is  constmctive  notice  of  the 
fact,  to  the  same  extent  as  if  the  conveyance 
referred  to  had  been  recited  in  the  release.  lb, 

285.  The  existence  of  this  eqtdty  does 
not  depend  on  the  grantee  being  a  purchaser 
for  value.  So  held^  in  favor  of  assignees  for 
benefit  of  creditors.    lb, 

286.  Application  of  purchase-money  to 
mortgage.  Where  the  mortgagor  sold  the 
land  in  two  parcels,  and  the  last  purchaser 
applied  to  the  mortgage  the  whole  purchase- 
money,  which  was  the  fair  value  of  the  land, 
and  his  parcel  was  released  by  the  mortgagee, 
— ffeld^  that  the  other  parcel  was  not  exon- 
erated from  the  residue  of  the  mortgage-debt 
Chancery^  1840,  Patty  v.  Pease,  8  Paige^  377. 

6.  Liability  of  Heirs  and  Dotiseei, 

287.  Before  the  Revised  Statates,  as  be- 
tween the  owners  of  the  personal  and  those  of 
the  real  estate,  the  personal  estate  was  the  pri- 
mary fund  for  the  payment  of  a  decedent's 
bond  and  mortgage.  [8  P.  Wms.,  858 ;  2  Atk., 
444.]  Gha/ncery^  1882,  MoUan  «.  Griffith,  8 
Paige^  402. 

288.  Heir  or  devisee  must  pay.  When 
real  property,  subject  to  a  mortgage  executed  by 
an  ancestor  or  testator,  descends  to  an  heir  or 
passes  to  a  devisee,  the  heir  or  devisee  must 
satisfy  it  from  his  own  proi)erty,  without  resort- 
ing to  the  personal  representative  of  the  ances- 
tor, unless  the  will  expressly  directs  payment. 
1  Beo,  Stat.,  749,  S  4. 

289.  That  this  rule  is  never  disturbed,  ex- 
cept by  some  clear  and  express  provision  of 
the  will.  If.  T.  Surr.  Ct.,  1867,  Taylor  v. 
Wendel,  4  Brad/.,  824. 

290.  Mortgage  by  another.  The  equity 
of  this  provision  extends  to  a  mortgage  exe- 
cuted by  another  person,  and  assumed  by  the 
testator  on  purchasing  a  part  of  the  mortgaged 
premises.  Chancery,  1842,  Halsey  «.  Reed,  9 
Paige,  446. 

291.  It  extends  to  intestate  estates,  as  well 
as  to  those  wholly  or  in  part  disposed  of  by  will. 
Chancery,  1848,  House  t>.  House,  10  Paige,  168. 


29Z  Volmitaiy  payment  By  1  Bev.  Stat.^ 
749,  §  4,  the  executor  should  not  make  any 
voluntary  payments  upon  the  mortgage  on 
land  descended  or  devised,  unless  expressly  so 
directed  in  the  will.  Supreme  Ct,,  1858,  Mose- 
ly  «.  Marshall,  27  Ba/rb.,  42 ;  and  see  22  K  F. 
(8.Sbi«A),  200. 

293.  Deficiency.  Though  1  Bev.  8Ut.,  749, 
§  4,  does  not  deprive  the  mortgagee  of  any 
part  of  his  debt,  where  the  mortgaged  prop- 
erty is  insufficient  to  pay  the  whole  of  the 
debt,  including  the  expense  of  foreclosure, 
all  he  can  ask  is  that  the  deficiency  shall  be 
paid  out  of  the  personal  estate,  pro  rata  with 
the  claims  of  other  creditors.  That  pro-rata 
allowance  should  not  be  computed  upon  the 
whole  mortgage-debt,  but  only  upon  that  part 
of  it  which  is  equitably  chargeable  upon  the 
personal  property.  Chancery^  1844,  Johnson 
V.  Oorbett,  11  Paige,  266. 

294.  Etodulty  taken  by  decedent.  Where 
the  testator  had  borrowed  money  upon  a 
mortgage  of  his  own  real  property  for  the 
benefit  of  a  third  person,  and  took  tlie  obliga- 
tion of  such  third  person  to  repay  him,  which 
obligation  the  executors  collected, — EM,  that 
the  testator  was  to  be  regarded,  in  equity,  as 
in  effect  but  the  surety  for  such  third  person^ 
and  that  the  devisees  of  the  real  property 
were  entitled  to  require  the  executors  to  ap- 
ply the  proceeds  collected  by  them  to  the 
satisfaction  of  the  mortgage.  This  is  not  re- 
quiring payment  from  them  as  executors,  out 
of  the  general  assets ;  but  only  seeking  against 
the  executors,  as  trustees  of  a  specific  ftmd,  its 
proper  appropriation.  [12  Ves.,  119 ;  8  Sim., 
97.]  K  Y,  Surr.  Ct,  1850,  Fisher  v.  Fisher, 
1  Brad/.,  886. 

295.  LlabiUty  of  heirs  not  affected.  The 
provision  of  1  Bev.  Stat,  749,  §  4^  is  a  regula- 
tion between  the  heirs  and  personal  representa- 
tives, and  in  no  way  affects  the  direct  liability 
of  the  heirs,  by  the  provision  of  2  Bev.  Stat., 
452,  §  82,  to  the  creditor.  The  mortgage- 
creditor  can,  after  tiie  death  of  the  mortgagor 
and  obligor,  either  sue  the  heirs,  when  they 
are  liable  for  the  debt,  or  foreclose  the  mort- 
gage, at^is  option.  Supreme  Ct,,  1858,  Boose- 
velt  c.  Carpenter,  28  Barb.,  426. 

VI.  Pbiostty  of  Mobtgaqes. 

296.  Tacking.  The  statute  providing  for 
registry  has  abolished,  with  respect  to  regis- 
tored  mortgages,  the  right  of  tacking  a  junior 
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to  a  senior  mortgage,  and  thus  ezolnding  an 
interrening  one.  They  are  to  have  preference 
in  all  courts  of  law  and  equity,  according  to 
the  times  of  their  respectiye  registry.  Ot.  of 
Errwn^  1804,  Grant «.  U.  S.  Bank,  1  Cai.  Ow.^ 
112.  Chancery^  1816,  Parkist «.  Alexander,  1 
JohTU.  Oh^  894;  1924,  Bridgen  v.  Oarhartt, 
ffcph,  2d4. 

297.  Deposit  of  title-deedB.  Since  the 
registry  of  a  mortgage  is  a  substitute  for  the 
deposit  of  the  title-deeds,  the  mere  circum- 
stance of  leaving  the  title-deeds  with  the 
mortgagor  is  not,  of  itself,  sufficient  evidence 
of  fraud,  so  as  te  postpone  the  first  mortgagee 
to  a  second  mortgagee,  who  has  taken  the 
title-deeds  without  notice  of  the  prior  mort- 
gage. There  must  be  fraud,  or  gross  negli- 
gence equivalent  to  fraud,  on  the  part  of  the 
first  mortgagee.  Chancery,  1817,  Berry  v. 
Matnal  Ins.  Co.,  2  Johns.  Oh.,  608. 

296.  Several  mortgages.  Where  one  of 
several  occupants  of  land  on  which  there  was 
a  mortgage,  has  executed  a  mortgage  of  his 
part  of  the  land,  towards  relieving  the  land 
from  the  prior  mortgage,  he  cannot  after- 
wards object,  that  such  prior  mortgage  was 
without  consideration,  and  void,  as  he  knew 
the  trae  state  of  that  mortgage  when  he  gave 
his  own.  Ohanury,  1821,  Lee  v.  Porter,  5 
JohM.  Oh^  268. 

299.  D^endant  mortgaged  his  undivided 
interest  in  land  pending  a  suit  for  partition 
thereof,  which  resulted  in  a  sale,  at  which  he 
purchased  a  parcel  of  the  premises,  and  was 
credited  his  share  of  the  avails  on  the  pur- 
chase-money. HdA,  that  the  mortgage  was, 
as  against  him,  a  lien  upon  the  parcel  he  had 
purchased,  notwithstanding  the  mortgage  was 
given  after  notice  of  lis  pendens;  and  that  it 
took  precedence  of  a  subsequent  mortgage  to 
one  who  had  notice  and  paid  no  value.  -4.  F. 
Chan.  Ct.,  1844,  Westervelt  «.  HafT,  2  8andf. 
Ch.,  98. 

300.  L.  and  wife  mortgaged  the  wife's  land 
to  B.,  who  assigned  the  mortgage.  On  the 
wife's  death  0.,  her  heir,  agreed  to  sell  to  L., 
who  had  agreed  to  soil  to  B. ;  and  0.  con- 
Teyed  to  L.,  who  at  the  same  time  conveyed 
to  B.,  who  at  the  same  time  gave  back  a 
mortgage  to  C,  for  part  of  the  consideration 
of  his  conveyance  to  L.  In  this  transaction 
B.  teudulently  concealed  from  0.  the  fact 
that  he  had  assigned  the  prior  mortgage,  the 
amount  of  which  was  allowed  to  him  by  L., 


on  the  sale.  Held,  that  the  prior  mortgage 
was  still  a  lien,  prior  to  the  mortgage  to  0. 
Chancery,  1848,  Oard  v.  Bird,  10  Paige,  426. 

301.  A  mortgagor  of  premises,  who  himself 
held  a  mortgage  thereon  at  the  time  he  mort- 
gaged his  interest  in  the  premises  to  another, 
cannot  set  np  such  prior  mortgage,  or  any  in- 
terest he  has  acquired  under  the  same,  against 
his  own  mortgagee,  or  any  person  claiming 
under  him.  Chancery,  1845,  Williams  9.  Thom^ 
11  Faige,  459. 

302.  Where  two  mortgagea  are  ezeonted. 
at  the  same  time  to  the  same  person,  and 
covering  the  same  land,  and  one  is  recorded 
before  the  other  with  intent  to  make  it  a  prior 
lien,  an  assignee  of  the  mortgage  last  recorded,, 
who  takes  it  with  notice  of  the  facts,  is  not 
entitled  to  have  it  preferred  to  the  other  mort- 
gage in  the  hands  of  a  subsequent  assignee. 
F.  Chan,  Ct,,  1841,  Douglas  v.  Peele,  Clarke, 
568. 

303.  Where  two  mortgages  npon  the  same 
premises  were  recorded  at  the  same  time,  each 
mortgagee  being  cognizant  of  the  giving  of  the 
other  mortgage  when  he  took  his  own,— JET^^ 
that  the  recording  acts  had  no  application,  and 
that  in  equity  an  agreement  or  understanding 
of  the  parties  tliat  one  should  have  prior- 
ity, should  be  recognized,  and  it  should  be 
presumed  that  that  one  was  delivered  first. 
Chancery,  1847,  Jones  o.  Phelps,  2  Ba/rd.  Ch,, 
440. 

304.  Purchase  made  upon  the  production 
of  a  satisfaction-piece  executed  by  the  mort- 
gagor, and  without  notice  of  an  unrecorded 
assignment  by  him  of  the  mortgage, — Meld,  to 
have  precedence  to  that  mortgage  in  the  hands 
of  the  assignee.  A.  F.  Chan.  Ct.,  1844,  War- 
ner V.  Winslow,  1  Sand/.  Ch.,  480. 

305.  Piioiity  as  against  oonveyances. 
Where  the  vendor  delivered  a  deed  to  the  pur- 
chaser, on  an  agreement  that  it  was  not  to 
take  efiect  unless  the  balance  of  the  purchase- 
money  was  paid ;  and,  the  balance  not  being 
paid,  conveyed  to  another,  and  took  back  a 
mortgage  for  a  larger  sum  than  the  amount 
dxie,—£[eld,  that  the  lien  of  the  mortgage,  as 
against  the  title  of  the  former  purchaser,  was 
coextensive  only  with  the  unpaid  purchase- 
money  and  interest.  Chancery,  1887,  Arnold 
V.  Patrick,  6  Paige,  810. 

306.  Unpaid  purohase-money.  A  purcha- 
ser of  land  before  he  had  acquired  the  legal 
title,  contracted  to  sell  it  to  others,  and  when 
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they  were  Id  poeBeaaion  he  gave  a  mortgage  on 
it  He  afterwards  acquired  the  title,  and  con- 
veyed according  to  his  contract  Bsld^  that 
the  land  in  his  grantee's  hands  was  liahle, 
nnder  the  mortgage,  only  for  so  much  of  the 
pnrchase-money  as  remained  unpaid  when  the 
grantees  first  had  actual  notice  of  the  mortgage. 
Ohancery^  1840,  Farmers'  Loan  &  Trust  Go.  v. 
Maltby,  8  Faige,  861. 

307.  Aairignment  for  benefit  (tf  oreditom. 
A  mortgage  executed  and  delivered  before  a 
general  assignment  for  the  benefit  of  creditors, 
is  entitled  to  a  preference  as  against  the  as- 
signees, though  the  assignment  be  recorded 
first  Chancery^  1845,  Wyckoff  v,  Bemsen,  11 
Paige^  664. 

306.  But  the  date  or  acknowledgment  of 
the  mortgage  is  only  presumptive  evidence  of 
the  time  of  its  delivery.    lb. 

309.  Ftandalent  mortgage.  Where  the 
plaintiff  took  a  mortgage  from  B.,  with  full 
notice  of  a  prior  mortgage  upon  the  same  prem- 
ises, which  had  been  assigned  to,  and  was  then 
held  by,  C,  and  with  knowledge  that  B.,  with- 
out auUiority  from  0.,  the  assignee,  had  exe* 
outed  a  discharge  of  such  prior  mortgage, — 
Meld^  that  the  plaintifl^  bdng  a  mere  voluntary 
purchaser  or  mortgagee,  was  in  no  better  sit- 
ueticHL  to  impeach  O.'s  mortgage  than  was  B. 
himsel£  Supreme  Gt^  1857,  Morgan  o.  Oham- 
berlain,  26  Barh.,  168. 

310.  "Where  a  creditor  has  two  luiidB, 
and  resorts  to  the  secondary  one,  the  owner 
or  claimant  of  it  has  a  right  of  subroga^ 
tion.  (?%afu;MY,1887,Eddyi).Traver,6Pa^^ 
591. 

3U.  Advanoee  by  tbird  penone.  The 
owner  of  land  mortgaged  it  upon  an  agreement 
in  writing  that  the  money  wa3  to  be  advanced 
in  instalments,  to  enable  him  to  erect  build- 
ings on  the  land.  The  mortgage  was  record- 
ed, but  before  the  completion  of  the  buildings 
he  executed  a  second  mortgage  to  another 
person. 

Held^  that  the  first  mortgage  had  preference 
over  the  second,  for  instalments  thereafter  ad- 
vanced by  any  person  and  applied  on  the  build- 
ings. F.  Chan.  Ot.^  1846,  Grifian  v.  Burtnett, 
4  Mw.,  673. 

312.  A  mort^age^  tboogh  unrecorded,  has 
preference  over  a  subsequent  docketed  judg- 
ment Supreme  Ot.^  1809,  Jackson  o.  Dubois, 
2  Johns.^  216.  y.  Chan.  Ct^  1883,  Schmidt 
0.  Hoyt,  1  Edw.^  652. 


313.  But,  i^sMffw,  not  against  a  sherifiTs  sale 
under  the  Judgment*  Jackson  e.  Dubois,  4 
JohTU.^  216. 

314.  An  agreement  lor  a  mort^page  is,  in 
equity,  a  specific  lien  on  the  land,  which  gives 
a  preference  over  subsequent  judgment-credit- 
ors. [8  Dessau.,  74;  2  Serg.  &  R.,  11;  2 
Wash.  0.  0.,  69;  8  Bin.,  847;  Sugd.  Law  of 
Vend.,  886;  2  Onuse  Dig.,  64,  tit  14,  §  60.] 
Chane&ry,  1828,  Matter  of  Howe,  1  Faige^  125. 

315.  Mortgage  by  fraudulent  grantee.  A 
creditor  of  a  fraudulent  grantee  of  land  who 
takes  from  him  a  mortgage  thereon  as  a  further 
security  for  his  precedent  debt,  but  without 
notice  of  the  fraud,  is  not  protected  against  the 
prior  liens  of  creditors  of  the  fraudulent  grant- 
or by  judgments  recovered  subsequent  to  the 
fraudulent  conveyance  but  prior  to  the  mort- 
gsge.  Chaneerf/,  1887,  Manhattan  Oo.  «• 
Evertson,  6  FiUge^  467. 

316.  Agreement  to  diaobarfe  judgment. 
A  subsequent  mortgagee  has  no  equity  as 
against  a  prior  judgment-creditor,  by  reason 
of  an  executory  agreement  for  the  discharge 
of  the  judgment^  wholly  unperformed  by  the 
mortgagor,  and  of  which  the  mortgagee  had 
no  knowledge  when  he  made  the  loan  for 
which  he  took  the  mortgage.  Ct.  i^AppeaU^ 
1852,  Oroeby  «.  Wood,  6  N.  Y.  (2  ^2i.),  869. 

317.  Judgments  and  pnrohneiKnoney 
mortgagee.  Under  1  Bev.  Laws  of  1818,  875 
(same  sUtute,  1  Bev.  Stat,  749,  §  5),^which 
declares  that  whenever  lands  are  sold  and 
conveyed,  and  a  mortgage  is  given  by  the 
purchaser,  at  the  same  time,  to  secure  the 
payment  of  the  purchase-money,  or  any  part 
thereof,  such  mortgage  shall  be  preferred  to 
any  previous  judgment  which  may  have  been 
obtained  against  such  purchaser, — ^a  mortgage 
so  executed  has  priority,  though  not  given  to 
the  vendor,  but  given  to  a  third  person  who, 
upon  its  security,  advanced  the  purchase- 
money.  Such  a  mortgage  is  within  the  prin- 
ciple of  the  act,  and  the  words  of  it  are  not 
restrictive  to  mortgages  to  the  vendor.  Svr- 
preme  CU^  1818,  Jackson  t).  Austin,  15  Johne^ 
477.  Followed  in  a  peculiar  case,  1848,  Hay- 
wood V,  Nooney,  8  Barh.^  648.  To  similar  ef- 
fect, Chancery,  1848,  Card  v.  Bird,  10  Faige^ 
426 ;  and  see  Stow  v.  Tifft,  15  Johm.^  458. 


*  As  to  this  point  oompare  Jackson  v.  Post,  9 
One.,  190, 128;  Jaokson  «.  Chamberlain,  8  Wend^ 
620. 
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31&  —  by  tnutaa.  Where  a  oonyeyftb<;e 
of  lands  is  made  to  ond  person,  in  tmst  for 
the  use  and  benefit  of  another,  his  heirs  and 
assigns,  without  limitation,  althongh  by  1 
Rev.  Stat,  728,  §  47,  no  estate  or  interest 
▼eats  in  the  trustee,  bat  the  entire  estate,  legal 
and  equitable,  vests  in  the  person  to  whose 
use  the  conveyance  is  made;  it  so  rests,  sub- 
ject to  the  same  conditions  as  his  beneficial 
interest.  Among  these  conditions  are  to  be 
ifloinded  those  which  wonld  have  been  at- 
tached to  the  legal  estate,  had  the  title  vested 
in  the  trustee  according  to  the  terms  of  the 
deed.  Thus,  where  snoh  a  conveyance  wss 
made  in  terms  to  a  tmstee,  and  the  trastee,  at 
the  time  of  the  conveyance,  executed  to  the 
grantor  a  mortgage  upon  the  premises  con- 
veyed, to  seonre  a  part  of  the  pnrchase-money ; 
— EM,  that  the  beneficiary  took  the  title, 
subject  to  the  lien  of  the  mortgage.  Such 
deed  and  mortgage  are  to  be  construed  to- 
gether, as  though  both  were  incorporated  in 
one  iDstTHment  Ot,  o/Appedls,  1851,  Rawson 
«.  Lampman,  6  jVI  F.  (1  Seld.),  406. 

ai9*  Dower.  Where,  on  a  purchase  of  land, 
a  mortgage  for  the  purchase-money  is  given  to 
a  third  person  by  arrangement  with  the  seller, 
the  mortgage  is  paramount  to  the  dower-right 
of  the  wife  of  the  purchaser.  [4  Kent*s  €k>m., 
8ed.,88;  15  Johns.,  468;  6Ck>w.,816;  IBay, 
812;  1  McOord's  Oh.,  270,  279;  4  Leigh;  4 
Mass.,  968.]  A.  V.  Chan,  Ot.,  1848,  Kittle  «. 
VanDyck,l  ifibfu?/.  O'A.,76;  8.0.,8  J/IF.  Leg. 
(^,128. 

330.  It  is  not,  in  this  Btate,  necessary  that 
a  wife  should  join  with  her  husband  in  a  pur- 
chase-money mortgage  executed  by  him.  The 
wife^s  right  of  dower  is  in  subordination  to 
snoh  mortgage,  as  against  the  mortgagee.  [14 
Wend.,  284.]  If;  therefore,  she  survives  her 
husband,  she  cannot  claim  dower  in  hostility 
to  the  mortgage,  nor  except  on  a  full  recogni- 
tion of  the  mortgage-lien.  But  she,  neverthe- 
less, is  entitled  to  dower  in  the  equity  of  re- 
demption, and  is  entitied  to  redeem  the  prem- 
ises from  the  mortgage.  N.  T.  Superior  Ct., 
1858,  Wheeler  «.  Morris,  2  Boew.,  524. 

For  a  fuller  diaoiuMdon  of  the  effect  as  to 
dower,  see  Dowxb. 

As  to  priority  over  judgments,  see  Juno- 
MXHT  Ain>  Deoxbs,  184-148. 

As  to  all  questions  of  priority  turning  on 
the  Baglstiy  lawa,  see  Reoobd. 


VU.  Patmknt,  and  Satispaction. 

321.  Covenant  not  to  sue.  The  mortgagor 
granted  and  released  the  premises,  in  fee,  to 
the  holder  of  the  mortgage ;  but  the  latter  re- 
tained the  mortgage  in  his  hands,  indorsing 
thereon  a  covenant  not  to  sue  for  the  debt, 
and  declaring  that  the  mortgage  was  kept  on 
foot  merely  to  protect  his  title.  Held^  that 
the  covenant  was  not  a  satis&ction  of  the 
mortgage,  in  law  or  equity ;  and  the  mortgage 
being  unredeemed,  the  holder  might  set  it  up 
as  a  defence  in  ejectment,  against  the  mort- 
gagor, or  those  cldming  under  him.  Supreme 
Ct,  1811,  Denn  «.  Wynkoop,  8  Johns.,  168. 

328.  A  releeee  of  <Hily  the  p^nonal  liability 
of  the  mortgagor  for  the  debt,  leaves  the  mort- 
gage a  valid  claim  against  the  land,  in  the 
hands  of  one  to  whom  the  land  has  been  con- 
veyed subject  to  the  payment  of  the  mortgage. 
[9  M.  A;  W.,  484.]  Chancery,  1846,  Tripp  v. 
Yhicwt,  8  Barb.  Ch.,  618. 

323.  Pmymenti  AftM*  delivering  a  check 
in  payment  of  a  mortgage,  the  payor,  at  the 
same  interview,  required  an  assignment  of  it, 
whidi  the  owner  of  it  accordingly  executed. 
Held,  that  the  mortgage  had  not  been  satisfied 
by  the  payment.  Supreme  Ct.,  1857,  Gravee 
9.  Mumferd,  26  Barb.,  94. 

324.  Though  a  mortgage  has  been  paid,  if 
it  is,  with  the  knowledge  and  assent  of  the 
mortgagor,  transferred  to  a  purehaser  for 
value,  without  notice,  it  is  available  as  against 
the  mortgagor,  but  not  to  the  prejudice  of 
third  persons.  F.  Chan.  Ct,  1889,  Purser  o. 
Anderson,  4  Ed/io.,  17. 

325.  Wtfe's  mortgage  for  hoaband.  The 
wife  gave  a  mortgage  of  her  land  as  collateral 
to  the  husband's  bond  for  his  own  debt  He 
paid  it,  and  took  a  transfer  in  trust  for  him- 
self. Held,  that  the  land  was  discharged,  and 
that  a  bana^flde  purchaser  for  value  from  the 
trustee  had  no  equity  as  against  the  wife. 
A.  V.  Chan.  Ct.,  1844,  Fitch  v.  Ootheal,  2 
Sand/.  Ch.,  29. 

326.  Advanoes  by  mortgagor.  Where  a 
debtor,  by  mortgage,  makes  advances  to  his 
creditor,  though  they  are  not  by  the  parties 
applied  on  the  mortgage, — if  they  are  yet  such 
that  the  debtor  would  have  a  right  to  set  them 
off  against  the  mortgage,  a  judgment  recovered 
against  the  mortgagor  fixes  the  application 
BO  far  as  to  give  the  judgment-creditor  a  right 
to  such  set-off,  and  thus  reduce  the  prior  lien 
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of  the  mortgage;  and  this  right  the  parties  to 
the  mortgage  cannot  defeat.  Ct,  of  Erron^ 
1827,  Niagara  Bank  v.  Roseyelt,  9  Gow,,  409 ; 
affirming  S.  0.,  Eoph.,  579. 

327.  Aaaignm^nt.  The  parties  to  a  mort- 
gage cannot,  on  procuring  it  to  be  assigned  by 
the  creditor  to  a  third  person,  on  his  advancing 
a  part  and  the  debtor's  paying  the  balance, 
continue  the  lien  of  the  mortgage  for  the  foil 
amount,  so  as  to  make  it  a  security  for  other 
debts  of  the  debtor  to  such  third  person,  as 
against  a  Judgment-creditor  having  a  lien  on 
the  land  subsequent  to  the  mortgage.  A,  F. 
Ohtm,  Ct,  1845,  Yelverton  v.  Shelden,  2  Sandf. 
CK  481. 

328.  Renewal  of  notes.  Where  a  mortgage 
is  given  as  security  for  the  payment  of  notes 
which  are  from  time  to  time  renewed,  the  re- 
newal is  not  to  be  deemed  an  extinguishment 
of  the  original  debt,  so  as  to  affect  the  mort- 
gage security.  Ct  ofErron,  1818,  Dunham 
0.  Dey,  15  Johns.,  565.  To  the  same  effect, 
Chancery,  1848  [citing  1  Freem.  Oh.  (Miss.), 
79],  Bank  of  Utica  v.  Finch,  8  Barb.  Ch.,  298. 

329.  Where  a  mortgage  was  expressed  to 
be  a  collateral  security  to  a  bond,  which  bond 
was  expressed  to  be  conditioned  to  indemnify 
the  mortgagee  against  a  note  for  the  same  sum 
as  the  bond  and  mortgage,  made  by  the  mort- 
gagor, and  indorsed  by  the  mortgagee,  and 
discounted  at  a  bank,  for  the  accommodation 
of  the  mortgagor ; — Meld,  that  the  mortgage 
continued  a  subsisting  valid  security,  as  long 
as  the  note  was  kept  alive  in  whole  or  in  part, 
by  renewals  from  time  to  time,  according  to 
the  customary  course  of  such  transactions  with 
the  bank.  The  terms  of  the  mortgage  were 
enough  to  give  notice ;  and  the  fluctuations  of 
the  debt,  so  long  as  it  did  not  exceed  the  ori- 
ginal sum,  did  not  affect  the  case.  Chancery, 
1819,  Brinckerhoff  o.  Lansing,  ^  Johns.  Ch.,  65. 

330.  Refunding  payment.  Part-payment 
of  a  mortgage  discharges  its  lien  to  that  ex- 
tent, and  subsequently  refunding  the  money 
cannot  restore  it,  as  against  third  persons. 
Ct.  of  Errors,  1825,  Marvin  t.  Vedder,  5  Cow., 
671.  Followed,  in  the  case  of  a  judgment. 
Chancery,  1828,  De  LaYergne  c.  Evertson, 
1  Paige,  181. 

331.  Ko  subrogation  to  satJafled  mort- 
gage. B.  advanced  money  to  A.,  to  pay  up  a 
mortgage,  and  took  a  new  mortgage,  and  the 
first  mortgage  was  paid,  but  satisfaction  was 
not  entered  of  record.    In  his  search  for  liens, 


B.  had  disregarded  a  judgment  against  A., 
which  had  been  satisfied  by  a  sale  of  the 
premises.  Held,  that  he  could  not  acquire 
priority  over  the  judgment  by  subrogation  to 
the  mortgage  which  had  been  paid ;  for  that 
mortgage  had  been  absolutely  extinguished. 
A.  V.  Chan.  Ct.,  1844,  Banta  «.  Garmo,  1 
Samdf  Ch.,  888. 

332.  Authority  to  oatia^.  Where  the 
mortgagee  urged  defendant  to  purchase  the 
land,  telling  him  that  he  would  agree  to  any 
bargain  the  mortgagor  should  make,  and  left 
the  mortgage  in  the  latter's  hands,  who  deliv- 
ered it  up  to  defendant  when  defendant  bought 
the  land, — JBeld,  that  the  mortgage  was  satis- 
fied. F.  CAan.  Ct.,  1840,  Ourtiss  «.  Tripp, 
Clarhe,  818. 

333.  Where  an  executor,  by  consent  of  the 
widow,  sold  the  testator's  real  property,  and 
invested  one-third  of  the  proceeds  on  bond 
and  mortgage  in  his  own  name,  but  making 
the  interest  payable  to  her  for  life ;  and  sub- 
sequently, without  her  knowledge,  entered 
satisfaction  of  the  mortgage ; — Meld,  that  the 
discharge  of  the  mortgage,  so  far  as  it  affected 
the  right  of  the  widow,  should  be  vacated, 
and  the  bond  and  mortgage  established  as 
valid  during  her  life.  A.  F.  Chan.  Ct.,  1848, 
Hays  «.  O'Connor,  1  IT.  Y.  Leg.  Obs.,  405. 

334.  Fraud  of  agent  Where  the  mort- 
gagee was  in  possession,  and  a  third  person 
sent  his  agent  with  funds  to  purchase  the 
land,  including  payment  of  the  mortgage,  and 
by  the  consent  of  the  mortgagee  the  agent  re- 
tained the  amount  of  the  mortgage,  instead  of 
paying  it,  and  accepted  the  vendor's  deed  to 
his  principal,  agreeing  with  the  vendor  to  in- 
demnify him  against  the  mortgage ;  and  the 
agent  concealed  this  from  his  principal,  and 
became  insolvent; — Held,  that  there  being  no 
fraud  on  the  part  of  the  mortgagee,  his  right 
under  the  mortgage  was  not  affected.  The 
injury  to  the  principal  was  wholly  owing  to 
the  conduct  of  his  own  agent.  Supreme  Ct., 
1816,  Jackson  «.  Leonard,  18  Johns.,  180. 

335.  Negleot  to  produce  the  inatrumenta. 
After  the  mortgagee  had  assigned  the  bond 
and  mortgage,  the  mortgagor  conveyed  the 
land  to  the  mortgagee,  and  took  from  him  a 
certificate  of  satisfaction,  upon  which  the 
mortgage  was  discharged  of  record,  but  the 
bond  and  mortgage  were  not  produced  at 
the  time.  Held,  that  their  non-production 
was  a  circumstance  that  should  have  induced 
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inqniTj,  and  being  nnezplained,  the  mortga- 
gor remained  liable  upon  the  bond,  which, 
with  the  mortgage,  was  then  outstanding  in 
the  hands  of  the  mortgagee's  assignee.  Ot  of 
Appeah,  1862,  Brown  v,  Blydenbnrgh,  7  If.  F. 
(8  Seld.),  141. 

336.  Tnuit  After  A.  had  executed  a  mort- 
gage in  tmst,  he  conveyed  the  land  to  B.,  who 
gave  a  bond  and  mortgage  for  the  purchase- 
money,  it  being  agreed  that  A.  should  pay  off 
the  trust  mortgage,  and  that  B.  might  do  so 
out  of  the  purchase-money  so  secured.  A. 
was  subsequently  appointed  trustee  of  the 
mortgage,  and  B.  paid  his  mortgage  to  A. 
ffeld^  a  payment  of  the  trust  mortgage  in  the 
hands  of  A.  Ohanc&ry^  1844^  Hadley  v.  Oha- 
pin,  11  Paige,  245. 

337.  Pnrchase  under  judgment.  Where 
one  reoeives  a  deed  with  warranty,  subject,  by 
its  terms,  to  the  payment  of  a  mortgage  upon 
the  premises,  in  ignorance  of  the  existence  of 
a  prior  judgment,  upon  which  the  land  is  sub- 
sequently sold,  and  he  takes  title  from  the 
purchaser,  he  holds  the  land  as  against  the 
grantor  and  the  mortgagee,  discharged  of  the 
mortgage.  OJumeery,  1844,  MoGammon  v. 
Worrall,  11  Paige,  99. 

338.  Where  the  mortgagor's  equity  of  re- 
demption passes  by  sheriff's  sale  to  a  third 
person,  who  releases  for  a  nominal  considera- 
tion to  the  mortgagee,  the  mortgagor  is  en- 
titled to  a  credit  upon  his  bond  for  the  value 
of  the  premises.  Supreme  Ct,,  1830,  Spencer 
V.  Harford,  4  Wend.,  881. 

339.  —  at  fbreclosore.  Where  the  defend- 
ant took  a  conveyance  subject  to  two  mort- 
gages, which  he  agreed  to  pay,  and  the  prior 
one  was  foreclosed,  the  junior  incumbrancer 
being  a  party  to  the  suit,  and  the  defendant 
became  the  purchaser  for  the  amount  of  the 
decree, — Beld,  that  the  junior  mortgage  was 
not  extinguished.  [5  Hill,  228 ;  9  Paige,  649.] 
A.  V.  Chan,  Ot,  1844,  Hilton  v.  Bissell,  1 
Sand/.  Oh.,  407. 

340.  The  mortgagee's  taking  a  convey- 
ance of  a  part  of  the  premises,  does  not  extin- 
guish the  whole  of  the  mortgage-debt.  Su- 
preme Ct.,  1841,  Klock  V.  Oronkhite,  1  EUl, 
107. 

341.  Reinstating  after  satisfiaotlon.  L. 
and  M.  owned  a  number  of  city  lots,  L.'s  title  be- 
ing purely  equitable ;  and  M.  mortgaged  them, 
and  afterwards  they  made  partition,  and  an  ap- 
portionment of  the  mortgage-debt  upon  tlie 


several  lots,  and  L.  took  title  to  the  lot  set  off 
to  him.  On  their  application,  K.  agreed  to 
furnish  certain  obligations  of  the  mortgagee, 
to  be  applied  to  the  mortgage,  and  procured 
them,  L.  paying  him  one  half  as  advanced  by 
himself,  and  agreeing  to  take  an  assignment  of 
the  mortgage  in  his  own  name,  to  be  held  as  a 
lien  upon  the  remaining  lots  of  M.,  for  the  re- 
maining half.  K.  applied  the  obligations  to  the 
mortgage,  and  it  was  assigned  to  L.,  who  after- 
wards discharged  it  of  record.  JBM^  that  E., 
as  purchaser  of  the  mortgage,  which  was  prior 
to  any  equities  arising  between  L.  and  M.,  had 
no  notice  of  such  equities,  and  that  he  was  en- 
titled to  have  the  mortgage  reinstated  and  en- 
forced for  his  benefit.  A.  V.  Chan.  Ct.^  1840, 
King  9.  McVickar,  8  Santif.  Ok.,  192.  Com- 
pare Brown  9.  Dewey,  1  Id,,  66. 

342.  Reviving.  A  mortgage  which  has 
once  been  paid  cannot  be  revived  by  a  pan^ 
agreement  of  the  parties,  and  continued  as  se- 
curity for  other  demands,  to  the  prejudice  of 
subsequent  judgments  or  mortgages.  Ot  of 
Appeals,  1862,  Mead  v.  York,  6  IT.  Y.  (2  Seld,), 
449;  S.  P.,  Truscott  v.  King,  Id.,  147. 

343.  A  tender  of  the  mortgage-debt  by  the 
owner  of  the  land,  though  made  after  the  day 
of  payment  has  passed,  and  though  unaccept- 
ed, discharges  the  lien  of  the  mortgage.  At  com- 
mon law  the  rule  was  otherwise,  but  a  mort- 
gage by  our  law  is  but  a  lien  on  the  land,  and 
on  payment  after  forfeiture,  no  reconveyance 
is  necessary.  Tender  and  refusal  is  equivalent 
to  payment,  in  respect  to  discharging  the  lien, 
though  it  does  not  extinguish  the  debt.  Su- 
preme Cty  1820,  Jackson  v.  Grafts,  ISJohne., 
110.  Ot.  of  Errors,  1841,  Farmers'  Fire  Ins.  & 
Loan  Co.  9.  Edwards,  26  Wend.,  641 ;  affirming 
S.  C,  21  Id.,  467  (overruling  Merritt  «.  Lam- 
bert, 7  Paige,  344).  Supreme  Ct.,  1848,  Arnot 
V.  Post,*  6  Hill,  65.  Ct.  of  Appeals,  1860, 
Kortright  v.  Cady,  21  N.  7.  (7  Smith),  848; 
reversing  8.  0.,  6  AbhotW  Pr.,  858 ;  28  Barb., 
490;  and  at  Sp.  T.,  12  How.  Pr.,  424 ;  and  see 
Astor  0.  Hoy t,  5  Wend.,  608 ;  Jackson  v.  Myers, 
11  Id.,  588 ;  Stoddard  v.  Hart,  28  N.  7.  (9 
Smith),  556. 

344.  Application  of  payment  A  mort- 
gage was  payable  in  ten  years  from  date — the 


*  This  case  was  reversed  in  the  Court  of  Errors 
(Post  V.  Arnot,  2  Dtn.,  844),  several  members  of  the 
court  agreeing  that  such  a  tender  does  not  discharge 
the  lien ;  and  in  South  worth  v.  Vau  Pelt  (8  Barb.y. 
847),  their  opinion  was  approved. 
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mortgagor  being  at  liberty^  howevec,  to  pay 
any  part  within  the  ten  years,  in  a  specified 
manner  of  payment;  and  the  mortgagor  being 
required  to  pay,  at  the  end  of  every  three 
years  from  date,  a  sum  eqnal  to  the  annual 
interest  of  the  principal.  The  mortgagor 
made  payments  long  before  the  first  payment 
of  interest  became  dne,  bat  it  did  not  appear 
that  he  made  them  in  the  prescribed  manner. 
Bield^  that  they  were  to  be  presumed  as  hav- 
ing been  so  made,  and  therefore  applicable  to 
the  principal,  and  not  as  having  been  made  in 
anticipation  of  the  instalments  of  interest 
F.  Ohan,  Ot.,  1841,  Davis  v.  Fargo^  OlurU, 
470. 

34&  Cancelling.  When  the  debt  is  satis- 
fied by  the  mortgagor,— <«.  ^.,  on  a  sale  under 
a  decree, — ^the  mortgagor  is  entitled  to  have 
the  bond  and  mortgage  delivered  up  to  him 
and  cancelled.  Chancery^  1817,  Matter  of 
Coster,  2  Johns,  Oh.^  60& 

346.  Settlements  of  aoooonta  for  lands 
mortgaged  to  the  State.    1  Rm.  BUA.,  176. 

As  to  Chattel  mortgages,  see  that  title. 


MOnONS  AKD  ORDEBa 

[Uoder  this  title  are  preeented  the  general  rolee  appUoa- 
ble  to  proeeedlnga  by  motion;  wliile  mattere  peonllar  t« 
perticiuar  aabjeots  of  motion  ate  more  folly  treated  nndar 
their  reepeetiye  title&  Some  matten  peonllar  to  onlr  one 
of  the  •yatemi  of  Praetloe,  wiU  be  found  onder  the  head  of 
P]uona&] 


I.  Fob  what  fubposw  MonoirB  abb 

NBOB88ABT  OB  FBOPBB p. 


8.  TheaffidoMU p.  89 

X.  Opposing 89 

XI.  AVFIBMATIVB  BJEUBF 90 

XII.   RxBUTTINe  AFFIDAVITS 90 

Xni.   How  HBABD  AND  DBTXmOHBD  ....  91 

XIY.   OOUNTBBMANDINO 92 

XV.  Rbhbwaub 92 

Xyi.  Obdbbs. 

1.  In  general 98 

2.  Filing  papers  and  entering  or- 

der   94 

8.  Nbtiee  of  entry,    Sertiee^    Enr 

forcing 94 

4.  Chnditione 95 

5.  Void  and  voidable  orders.    Die- 

regarding 95 

6.  Vacating  and  modifying 96 


I.  Fob  what  Pubpobes  Mohohb 
Nbgebsabt  OB  Pbopeb. 


II.  Who  mat  movb 

in.  Motions  whic«  ooncbbn  sbvxbal 

actions 79 

lY.  Enttubbatbd  and  non-bf 

tbd  motions 80 

y.  Obdbbs  to  show  oattsb 80 

VL  What   motions   must   bb   madb 

pbomptlt 80 

yn.  Bbfobb  whom,  and  whbbb,  mo- 
tions SHOULD  bb  madb 82 

yin.  Obtaining  tbstdcont.    Impbaoh- 

INO,  AND  sustaining  IT 84 
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1.  To  strike  an  attorney  from  the  roUi^ 

a  motion  is  not  made  in  the  first  instance; 
but  the  proofs  are  presented  to  the  court, 
who,  if  they  deem  it  a  proper  case,  order  the 
entry  of  a  rule  to  show  cause.  Supreme  Ot,y 
1840,  Anonymous,  22  Wend,^  656. 

2.  UoantlioriBed  aotlon.  The  proper  rem- 
edy for  suing  in  a  case  forbidden  by  statute,— 
«•  ^.,  where  an  action  is  brought  upon  a  judg- 
ment without  the  leave  of  the  court  [Oode  71], 
—is  by  motion  to  set  aside  the  summons  and 
complaint  Supreme  Ct,^  Sjp.  71,  1857,  Finch 
V.  Carpenter,  5  Abbotts'  Pr,^  225. 

3.  The  remedy  for  irregularity  in  bringing 
an  action  upon  an  injunction-bond  without 
leave  of  the  court,  is  by  motion  to  set  aside 
the  proceedings.  [8  Hill,  898.]  Supreme  CL^ 
8p,  T^  1851,  Higgins  «.  Allen,  6  How,  Pr.^  30. 

4.  Suing  ball  in  wrong  ooort  Though 
bail  should  be  sued  in  the  court  where  the 
original  suit  was  [18  Johns.,  424],  yet  the  Su- 
preme Oourt  has  jurisdiction  of  an  action 
against  bail  in  the  Common  Pleas;  and  the 
objection  should  be  taken  not  by  plea  but 
by  motion.  Supreme  Ct.^  1834,  Matthews  o. 
Oook,  18  Wend.,  33. 

5.  The  rule  is  the  same  where  the  original 
suit  was  in  another  State.  Supreme  Ct.,  1841, 
Otis  0.  Wakeman,  1  Hill,  604. 

6.  A  mere  notice  from  a  party  that  he  in- 
tends to  proceed  in  a  manner  which  would  be 
irregular,  does  not  make  it  necessary  for  the 
adverse  party  to  apply  to  the  court  on  the 
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0abjeet  (Z^an^^fy,  1886,  Yandenboigh  v.  Van 
Rensselaer,  6  Faige^  147. 

7.  Mimomer.  Where  plaintifE^  after  serv- 
ing only  one  of  two  defendants,  amends  his 
deolaration  by  ohanging  the  name  of  the  other 
defendant,  the  former,  as  he  cannot  plead  the 
misnomer  in  abatement,  may  move  to  set  aside 
the  declaration,  dEO.  Svprmna  Ot,^  1828,  At- 
kinson (m2s.  Olapp,  1  Wend,^  71. 

8.  Proceedings  may  be  set  aside  on  motion 
on  the  ground  of  misnomer.  Supreme  €ft,, 
Sp.  r.,  18«a,  EHiott  «.  Hart,  7  Hwo,  Fr.,  26 ; 
bnt  see  MmiroiiBB,  18. 

9.  Wiong  dafeadant  The  fact  that  the 
action  haa  beBU  brought  against  the  wrong 
defendant, — 0.  g^  against  the  board  of  snper- 
viBors  instead  of  against  the  sapervisors  indi- 
Yidnally, — is  not  groond  for  setting  aside  the 
sommons  and  complaint.  If  the  boevrd  are 
soed,  it  must  be  assnmed  on  such  motion  that 
itistoughttO'<dArge<2ieoounty;  and  the  ob- 
jection that  not  the  county,  but  the  superW- 
8OT8  offidaUy,  mte  liable,  and  therefore  the 
action  ooght  to  have  been  against  them  indi- 
vidually, though  it  may  be  a  defence,  or  a 
rea3on  for  amending^  is  not  to  be  taken  by 
iBOliott  to'  set  aside  the  proceedings.  Supreme 
^.,  8p.  2*.,  18M,  Wild  9.  Boperviaors  of  Co- 
lumbia, 9  How.  Fr.^  815. 

ao.  The  IHict  liiatt  tha  same  mattv  in 
p^fticHng  between  the  parlies  in  chancery,  is  a 
reason  for  refoaing  to  entertain  a  motion,  par- 
tioidariy  where  a  feigned  issue  will  be  neces- 
sary. Supreme  Ot.^  1881,  McLaren  «.  McLa- 
ren, 6  Wend^  637. 

11.  A  variance  Lelweem  a  bcdUbla  oa- 
pUm  and  tiie  deolaration,  in  the  subf  ect  of 
the  suit,  may  be  taken  advantage  of  by  mo- 
tion, to  set  the  latter  aside.  [4  Johns.,  486 ; 
1  Wend.,  806.]  JT.  Y,  Superior  Ot.,  1847, 
Haviland  9.  Tuttle,  1  San^f.,  668. 

XSL  Iftlieoomplaintvazitefnnntheanm- 
mooa,  in  respect  to  the  notice  in  the  sum- 
mons, the  remedy  is  by  motion  to  set  aside 
only  tiie  complaint.  Supreme  Ct,^  II.  Duty 
1867,  Tuttle  «.  Smith,  6  AbbotW  Fr^  829; 
8.  0.,  14  Bbu).  Fr,,  896.  To  the  same  effect, 
VL  Dut.,  Sp.  T^  1866,  Ridder  «.  Whitlock,  12 
Id^  208;  1867,  AUen  e.  Allen,  14  Id^  248. 
These  eases  overrule  Voorhies  «.  Scofield, 
F.  met,  Sp.  T.,  1^2,  7  Id.,  61 ;  Cemetery 
Board  of  Hyde  Park  e.  Teller,  //.  Dut.,  Sp. 
T.,  1868,  8  Id.,  604. 

13.  Leave  to  amend  ^ven  on  such  a  mo- 


tion.   Supreme  Ot.,  Sp.  T.,  1867,  Alton  e.  Al- 
len, 14  Hov.  Fr.,  248. 

14.  And  such  amotion  may  be  granted,  even 
though  the  summons  and  complaint  were 
served  together.  lb.;  and  see  Croden  v. 
Drew,  8  Duer,  662. 

15.  That  the  complaint  should  not  be  set 
aside  where  the  variance  could  not  mislead 
defendant,  or  pr^udice  him  in  respect  to  the 
mode  of  obtaining  Judgment.  ///.  Diet,  Sp. 
71,  1866,  Dunn  v.  Bloomingdale,  6  Abbotts' 
iV.,  840,  noU;  8.  C,  14  Eou>.  Fr.,  474. 

16.  The  ^kror  of  a  referee  in  assuming  to 
allow  the  name  of  a  party  to  be  struck  out, 
may  be  corrected  on  motion  as  well  as  by  ap- 
peil  [6  How.  Pr.,  217.]  Si^freme  Ot^  SJl^.  T.^ 
1868,  Billings  e.  Baker,  6  Abbotte'  Fr.,  218. 

17.  Ttia  proptlmtfr  of  a  nonaoit  cannot  be 
reviewed  by  another  judge  on  a  motion  to  set 
aside  tiie  judgment.  If.  Y.  Com.  Fl.,  Sp.  T.y 
1861,  Wilcox  e.  Bennett,  10  JT.  Y.  Leg.  Obe.,  80. 

28.  ^Wera  a  detenlt  la  regular,  it  is  not 
to  be  set  aside  though  subsequent  proceedings 
in  the  suit  are  irregular.  The  com*t  will  set 
aside  those  only  that  are  irregular.  Supreme 
Ot.,  1808,  Griswold  «.  Stoughton,  1  OoL,  6; 
8.  C,  M.  A  0.  Che.,  146. 

19.  A  mokioa  to  atxfln  out  an  anawer  be- 
cause unverified,  should  not  be  denied  on  the 
ground  that  the  {Mntiff's  remedy  was  to  disre- 
gard the  anawer,  return  it,  and  enter  judgment. 
Where  the  complaint  is  verified,  and  the  an- 
swer is  not,  plaintiff  may  disregard  the  answer 
and  enter  judgment.  But  in  so  doing,  he  takes 
the  risk  of  the  correctness  of  his  own  verifi- 
cation. Where  the  practice  is  unsettied,  he 
may  fhiriy  call  on  the  court,  by  way  of  a  mo- 
tion, to  de<»de  the  point  for  him.  And  the 
practice  is  so  far  under  the  oontrol  of  the 
court,  that  the  want  of  a  verification  (when 
required)  may  be  treated  as  a  badge  of  falsity. 
Supreme  Ot,  Sp.  T.,  1866,  Tibballs  e.  Selfridge, 
12  jffiw.  Fr.,  64. 

20.  Several  defenoea.  There  is  no  good 
objection  to  uniting  in  a  single  motion  an  ap- 
plication to  have  one  or  more  defences  stricken 
out  as  sham,  and  an  apptioation  for  judgment 
on  remaining  defences  as  frivolous.  The  prac- 
tice is  calculated  to  save  expense  and  dday ; 
it  can  work  no  embarrassment  or  ii^justice, 
and  should  be  not  only  allowed  but  encour- 
aged. Ot.  of  Appeals,  1868,  People  c.  McCam- 
ber,  18  IT.  Y.  (4  Smith),  816;  affirming  8.  C, 
27  Barb.,  682;  and  at  Sp.  T.,  15  How.  Fr.,  186. 


78 


MOTIONS  AND  ORDERS. 


Wlio  majMawt, 


21.  After  a  final  daoraa,  an  order  chan- 
ging essentially  the  relief  sought  by  the  bill, — 
«.  ^.,  directing  defendants  to  acooont  when  an 
account  was  not  prayed, — ^will  not  be  granted 
on  motion.  There  must  at  least  be  a  rehear- 
ing. Ohanceryy  1817,  Hendricks  «.  Robinson, 
2  Johns.  Ch.^  484. 

22.  A  Btipalation  entered  into  under  igno- 
rance or  mistake,  pertaining  merely  to  the 
conduct  of  the  suit,  and  no  part  of  the  issue 
to  be  tried,  presents  a  proper  case  for  relief 
upon  motion,  if  it  is  a  plain  case.  [2  Johns. 
Gas.,  121,  258;  Ool.  &  0.  Gas.,  187;  1  Johns., 
681 ;  6  Hill,  289.]  Supreme  Ct.^  Sp,  21, 1855, 
Becker  «.  Lament,  18  How,  Pr.^  28. 

23.  Soxrendar  of  ralaase.  Though  the 
court  protects  the  rights  of  a  person  necessa* 
rily  sning  in  the  name  of  another,  it  will  not, 
on  motion^  compel  a  defendant  to  surrender  a 
release,  obtained  from  the  nominal  plaintifl^ 
after  notice  of  assignment.  The  question  is 
one  for  the  trial.  Supreme  Ct^  1848,  Timan 
<D,  Leland,  6  HUl,  287. 

24.  That  in  a  proper  case,  a  release  may  be 
set  aside  on  motion.  Ferris  o.  Orawford,  2 
Len^  595. 

25.  DlBcharga.  Effect  will  not  be  given 
to  a  bankrupt  discharge,  on  motion,  where 
the  defendant  might  have  pleaded  it;  but 
judgment  by  default  may  be  set  aside  to  aMow 
him  to  plead  it;  with  leave  to  plaintiff  to  dis- 
continue without  costs.  Supreme  Oty  1848, 
Lee  «.  Phillips,  6  HiO,  246. 

26.  A  discharge  in  bankruptcy,  which  could 
not  have  been  pleaded,  is  not  ground  for  can- 
celling the  judgment  on  motion,  but  is  ground 
for  a  perpetual  stay  of  execution  as  against 
property  acquired  after  the  discharge,  on  pay- 
ment of  costs  of  the  suit,  and  of  the  motion. 
If,  r.  Superior  Gt.^  1847,  Mechanics'  Banking 
Association  9.  Lawrence,  1  Scmdf,^  659. 

27.  Validity  of  aJaoharge.  Although  the 
validity  of  a  discharge  cannot  be  tried  on  affi- 
davits, the  court  may,  if  a  probable  case  is 
made  out,  direct  that  the  execution,  dec.,  shall 
stand  as  security,  pending  a  suit  to  be  brought 
to  test  the  discharge.  Supreme  Ot.^  1845, 
Bangs  9.  Strong,  1  Den.^  619. 

28.  The  validity  of  an  insolvent  discharge 
is  not  to  be  tried  on  motion ;  but,  if  it  be  pre- 
sumptively impeached  by  the  counter-affida- 
vits, an  issue  to  test  its  validity  should  be 
ordered ;  and  in  lieu  of  retaining  the  levy,  de- 
fendant may  give  security  or  bring  the  amount 


into  court.    -AT.  F.  Superior  Ot.j  1851,  Cra- 
mer V. ,  8  Sandf.y  700. 

Oonsult,  also,  DisoHAjees. 

29.  Motion  against  aherifE:  The  sheriff 
sold,  on  execution  against  a  tenant,  more  prop- 
erty than  had  been  under  view  in  making  the 
levy,  and  the  landlord  moved  that  the  pro- 
ceeds be  paid  over  to  him  as  landlord.  HelcLf 
that  as  the  levy  was  in  part  sufficient,  and  the 
proceeds  had  been  mingled  by  the  sheriff  the 
landlord  should  be  left  to  his  action.  Suprems 
Ot.,  1845,  Adams  9.  ElUott,  1  How.  Pr.,  220. 

30.  Where  the  right  of  a  party,  moving  to 
compel  the  sheriff  to  pay  over  money,  is  in 
doubt  upon  the  affidavits,  his  motion  should 
be  denied,  and  he  left  to  his  action.  Supreme 
OU^  1845,  Gamp  o.  McOormick,  1  Den,^  641. 

3X  Bail  lor  the  Ubertia^  The  court  has 
no  power  to  order  the  sheriff  to  accept  bail 
for  the  jail-liberties.  Although  he  is  respon- 
sible if  he  unjustly  refuses  to  do  so,  the  pris- 
oner cannot  be  relieved  on  motion  In  the 
cause.  K  Y,  Gem.  PI,  Sp.  T.^  1864^  Sartos 
«.  Merceques,  9  How,  Pr,,  188. 

n.  Who  may  Moyb. 

32  Motion  of  party  not  served.  When  a 
guardian  for  a  plaintiff  in  partition  had  been 
improperly  appointed,  and  his  proceedings 
were  dilatory,  upon  petition  of  a  co-tenant  in 
the  lands  in  question,  who  had  been  made  a 
party  but  not  served  in  the  action,  the  plain- 
tiff's proceedings  were  vacated.  Supreme  Ct.^ 
Sp.  7.,  1856,  Lyle  v.  Smith,  18  How.  iV.,  104. 

Oonsult,  also,  Appxabavob,  8-9. 

33.  Petition  for  maintenance.  In  a  snit 
involving  the  wife's  property,  an  allowance 
for  her  maintenance  cannot  be  made  upon  the 
petition  of  the  husband  alone.  She  must  freely 
join  in  the  petition.  And  it  must  clearly  show 
the  necessi^  of  an  allowance  for  maintenance. 
V.  Chan.  Ot.,  1888,  Mowatt  «.  Graham,  1 
Edw.^  575. 

34.  Judgment-creditor.  A  voidable  exe- 
cution cannot  be  set  aside,  on  motion  of  a 
judgment-creditor,  after  the  defendant  has,  by 
assent,  cured  the  irregularity.  Supreme  Oi^ 
1824,  Oakley  v.  Becker,  2  Oow.,,  454. 

35.  The  comptroller  of  the  city  of  New 
York,  being  also  a  taxpayer  and  corporator, 
may  move  to  have  a  judgment,  recovered 
against  the  city  through  collusion  with  the 
city  officials,  set  aside,  and  to  be  allowed  to 
come  in  and  defend  the  action.    Supreme  Ot., 
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1867,  Lowber  v.  Mayor,  Ac.,  of  N.  Y.,  6 
AbhoiW  Pr.,  484;  S.  0.,  26  Barb.,  262;  16 
J3<w.  Pr.,  128;  modifying  8.  C,  6  ^IWo^te' 
Ft.,  826. 

36.  /]^  Memt,  that  any  one  who  is  a  tax- 
payer and  corporator  may  be  heard  on  snch  a 
motion ;  or  that  the  comptroller  may  be  heard 
in  yirtae  of  his  ofBcial  capacity  only.    lb, 

37.  'Whether  a  peraon  not  a  pcuty  to  a 
oonfessed  judgment,  but  complaining  of  its 
injnrioua  operation  on  his  interests,  shall  be 
heard  sammarily  on  informal  afSdavits,  or  be 
pnt  to  the  more  tedious  remedy  of  a  bill  in 
equity,  depends  upon  the  cironmstances  of  the 
case,  as  ascertained  after  the  afBdayits  on 
both  sides  have  been  read.  It  is  more  usual 
to  hear  a  motion ;  and  to  order  a  reference  or 
leave  the  parties  to  a  suit  only  when  necessary. 
Supreme  Gt.,  Sp.  71,  1867,  Lowber  «.  Mayor, 
Ac.,  of  N.  Y.,  6  AbbotU'Pr,,  826. 

That  judgments  may  be  set  aside  on  motion 
of  Third  parties  without  resort  to  action,  see 

OoiSTBSSIOlf  OF  JUDOMSNT,  102-124. 

38.  A  party  in  contempt  for  disobedience 
of  an  order,  was  required  to  comply  with  its 
terms  before  he  could  have  it  modified.  Bar- 
ker V.  Barker,  16  H<ad.  Pr,,  668.  See,  also, 
CoHTJUiPT,  187-189 ;  iN/UNonoN,  469,  470. 

m.  Motions  which  congesn  sevsbal 
Actions. 

39.  A  motion  to  amend  an  erroneoTis  ea, 
sd.,  on  which  the  defendant  was  taken,  and 
for  which  he  had  brought  an  action  for  fisdse 
imprisonment,  was  made  on  papers  entitled  in 
the  latter  suit,  and  granted.  Holmes  «.  Wil- 
liams, 8  (7ai.,  98. 

40.  Motion  to  set  aside  exeontion.  Where 
A.  stipulated  with  B.,  both  being  Judgment- 
creditors  of  the  same  defendants,  that  he 
would  not  issue  execution  without  giving  B. 
notice, — JShld^  that  B.'s  motion  to  set  aside  an 
execution  issued  without  notice,  must  be  en- 
titled in  both  causes.  Supreme  Ot,^  1846, 
Parent «.  Kellogg,  1  Emo.  Pr.^  70. 

41.  Bail-b<md  anit  On  moving  to  set 
aside  the  proceedings  in  a  bail-bond  suit,  the 
papers  must  be  entitled  in  that  suit.  Supreme 
Ot,^  1810,  Phelps  «.  Hall,  6  Johm,,  867.  To 
Bimilar  effect,  1808,  Pell  c.  Jadwin,  8  Ji., 
448. 

42.  Set-off  of  Judgments.  Where  Judg- 
ments to  be  set  off  are  in  different  courts,  the 


party  should  move  in  that  where  the  judg- 
ment against  himself  was  rendered.  Supreme 
Gt,  1846,  Oooke«.  Smith,  7  HiU,  186. 

43.  The  papers  should  be  entitled  in  all  the 
causes.  Supreme  Ct,^  1846,  Alcott  9.  Davison, 
2  How.  Pr.,  44. 

44.  Where  pendency  of  one  anlt  is  a* 
ground  for  staying  proceedings  in  another,  an 
application  should  be  made  in  the  suit  in  which 
the  proceedings  are  sought  to  be  stayed ;  and 
upon  notice,  if  the  defendant  has  answered. 
Supreme  Oty  Chambers^  1849,  Dederick  9, 
Hoysradt,  4  Eov>,  Pr.^  860;  S.  0.,  8  Code  2?., 
86. 

45.  Removal  of  cauae.  On  a  motion  in 
the  Supreme  Court  to  remove  thither  a  cause 
from  the  Common  Pleas,  the  papers  should  be 
entitled  in  the  Common  Pleas.  Supreme  Ct^ 
1846,  Miller  «.  Dows,  2  How.  Pr.^  98. 

46.  Croea-aotlona  in  aeparate  coarts.  A 
defendant,  sued  in  the  N.  Y.  Superior  Court, 
obtained  in  the  Supreme  Court  an  injunction 
restraining  plaintiff  from  prosecuting  the  ac- 
tion, which  plaintiff  disregarded  and  entered 
Judgment  on  failure  to  answer.  The  Superior 
Court,  on  motion  to  vacate  the  Judgment,  held 
it  regular,  yet  allowed  defendant  twenty  days 
to  come  in  and  answer,  on  condition  that  he 
consented  to  a  modification  of  the  iojuno- 
tion.  During  the  twenty  days,  and  before 
serving  any  answer,  defendant  moved  in  the 
Supreme  Court  to  punish  plaintiff  for  con- 
tempt, in  violating  the  injunction ;  whereupon 
plaintiff  moved  in  the  Superior  Court  to  va- 
cate the  order  opening  the  Judgment. 

Held^  1.  That  Uie  Superior  Court  would  not 
require  defendant  to  waive  his  motion  in  the 
Supreme  Court,  as  the  condition  on  which  he 
would  be  allowed  to  come  in  and  answer.  The 
question  whether  any  contempt  of  the  Su- 
preme Court  had  been  committed  by  plaintiff^ 
must  be  left  to  be  abjudicated  in  that  court. 

2.  That  the  order  of  the  Superior  Court, 
holding  the  Judgment  regular,  yet  allowing 
the  defendant  to  come  in  upon  terms,  did  not 
affect  defendant's  right  to  pursue  the  proceed 
ings  in  the  Supreme  Court  for  the  alleged  con 
tempt.  When  a  court  of  equity  has  restrained 
a  party  from  proceeding  at  law,  and  he,  not- 
withstanding,  proceeds,  it  is  discretionary  with 
the  court  of  law  to  sustain  or  vacate  his  pro- 
ceedings therein ;  but  the  exercise  of  this  dis- 
cretion does  hot  preclude  the  court  of  equity 
from  inquiry  into  the  contempt. 
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8.  That  the  former  order  of  the  Saperior 
Ck>iirt  should  be  so  modified  as  to  require  the 
defendant  to  elect  instanter,  instead  of  within 
twenty  days,  whether  the  judgment  should  be 
continued  in  force,  or  opened  on  the  terms 
specified.  K  Y.  Superior  Ot.,  Sp.  T.,  1857, 
Bennett «.  Le  Roy,  6  Al^botW  Pr^  166. 

47.  One  motioii  in  several  actions.  In 
actions  between  the  same  parties  and  in  the 
same  court,  when  one  of  the  parties  mores  in 
each  at  the  same  time  and  with  the  same  ob- 
ject, but  one  set  of  papers  is  necessary,  but 
one  rnle  upon  the  decision  should  be  entered, 
and  the  party  prevailing,  on  the  motion,  is 
entitled  to  the  costs  of  one  motion  only.  Svr 
preme  Ct.^  iSjp.  7*.,  1850,  Homfager  o.  Hom- 
fager,  6  Row.  Fr.,  18. 

As  to  disregarding  defects  in  the  Title  of 
afiSdavits,  see  Affidatit. 

IV .  EnUHEBATED  and  IN'ON-EKUMEBATED 

Motions. 

48.  A  motion  for  new  trial  on  newly  dis- 
covered testimony  is  an  enumerated  motion. 
Supreme  Ct,,  1804,  Chandler  o.  Trayard,  2  Oai.^ 
94;  S.  0.,  Col  db  Q.  Cm.,  858. 

49.  A  motion  to  set  aside  a  report  of  ref- 
erees, on  the  ground  of  irregularity,  is  a  non- 
enumerated  motion ;  but  if.  grounded  on  merits 
also,  it  is  an  enumerated  motion.  Supreme 
Ct,  1808,  Remsen  i>.  Isaacs,  1  Obi.,  22 ;  S.  0., 
Col  A  C  Cos.,  168. 

50.  Motion  to  set  aside  a  verdict  for  ir- 
regular  conduct  of  jury,  is  non-enumerated. 
Supreme  Ct,,  1805,  Smith  v,  Oheetham,  2  Oai,, 
881;  S.  0.,  Col  S  C.  Cos.,  425. 

51.  Motion  to  bring  on  trial  by  record, 
is  a  non-enumerated  motion.  Supreme  Cty 
1805,  McKenzie  v.  Wilson,  2  Cai,,  885 ;  S.  0., 
Col  &  C.  Cos.,  428. 

52.  An  appeal  from  an  order  snstalning 
or  overmling  a  demurrer,  is  an  enumerated 
motion,  and  the  cause  must  be  placed  on  the 
calendar,  and  papers  printed  and  furnished  as 
in  other  calendar  causes.  K  Y,  Superior  Ct,, 
1852,  Reynolds  «.  Freeman,  4  San^f.,  702. 

53.  Distinction  between  enumerated  and 
non-enumerated  motions.    Eule  40  of  1858. 

V.  Orders  to  Show  Cause. 

54.  "When  granted.  Orders  to  show  cause 
not  granted,  except  on  special  reason  for  short 
notice.    Hule  89  of  1858. 

55.  "Wliere  returnable.    An  order  to  show 


cause,  returnable  at  special  term,  must  be 
granted  at  special  term;  and  an  order  to 
show  cause,  returnable  before  a  judge  out  of 
court,  must  be  made  by  the  judge  before 
whom  it  is  returnable.  [§  402.]  Supreme  Cl, 
Sp,  r.,  1851,  Merritt  «.  Slocum,  6  How.  Pr., 
850;  1858,  Hasbrouck  9.  Ehrich,  7  AbbotW 
Pr.,  76. 

56.  An  order  for  examination  required  the 
debtor  to  appear  before  the  justice  who  grant- 
ed it,  *^  or  one  of  the  other  justices  of  the  said 
Supreme  Oourt."  On  the  return-day  the  debt- 
or appeared  before  the  justice  who  made  the 
order,  and  he  ordered  a  reference.  The  debt- 
or having  failed  to  submit  himself  to  the  ex- 
amination, was  attached  for  contempt  Held, 
that  he  could  not,  in  an  action  for  false  im- 
prisonment, take  advantage  of  the  irregulari- 
ty, if  any,  in  the  insertion,  in  the  order,  of  the 
words  quoted.  The  clause  was  mere  surplus- 
age, and  the  objection  could  not  be  set  up  by 
plea  or  demurrer  in  another  action.  [2  £.  D. 
Smith,  508 ;  15  Wend.,  801.]  N.  F.  Superior 
Ct.,  1857,  Dresser  «.  Van  Pelt,  15  Hwn.  Pr.^  19. 

57.  An  order  returnable  on  Sunday  is  a 
nullity.  Supreme  Ct.,  1858,  Arctic  Fire  Ins. 
Oo.  c.  Hicks,  7  AbboM  Pr.,  204. 

58.  The  argnment  An  order  to  show 
cause  should  be  considered  as  a  notice,  for  all 
the  purposes  of  a  motion,  and  does  not  affect 
the  rights  of  the  parties  in  respect  to  the  or- 
der in  which  they  should  be  heard  before  the 
court.  Upon  an  order  to  show  cause  why  an 
injunction  should  not  issue,  plaintiff  should  be 
regarded  as  the  moving  party,  and  as  snch 
entitled  to  open  and  dose  the  argument. 
K  Y.  Com.  PI,  Sp.  T.,  1858,  N.  Y.  &  Harlem 
R.  B.  Oo.  f>.  Mayor,  &c.,  of  N.  Y.,  1  HiU.,  562. 

59.  Postponing.  A  rule  to  show  cause  will 
not  be  enlarged,  merely  to  give  counsel  time 
to  consider  the  propriety  of  expunging  part  of 
his  client's  affidavit.  Supreme  Ct,  1808,  Peo- 
ple V.  Freer,  1  Cai.,  485. 

60.  The  final  order  on  the  default,  cannot 
extend  beyond  what  is  expressed  in  the  first 
order  to  show  cause,  i^.  Y.  Superior  Ct^ 
1848,  Anderson  v.  Johnson,  1  Saru^.,  718; 
S.  0.,  1  Code  R,  96. 

VI.  What  ItforiONS  must  be  madb 
Promptly. 

61.  Against  irregolaxlty.  A  motion  to  set 
aside  proceedings  for  irregularity,  must  be 
made  at  the  next  term  after  the  irregularity. 
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if  the  party  had  sufficient  notice  to  pnt  him 
on  inquiry.  Shiprems  Ot,,  1800,  MoEvers  v. 
Markler,  1  Johru.  Gas^  248 ;   S.  0.,  Cfal  S  C, 

62.  Against  mere  irregolarity  one  mnst 
move  at  the  first  opportnnity.  Su^rwu  Ct.^ 
1888,  Nichols  «.  Nichols,  10  Wend.y  660.  Ohemr 
cery^  1884,  Hart «.  Small,  ^Fadge^  288;  1884, 
Parker  «.  Williams,  Id^  489 ;  1844,  Cowman 
«.  Lorett,  10  /i.,  669;  1846,  Watt  «.  Craw- 
ford, 11  /A,  470. 

63.  A  motion  to  set  aside  the  report  of 
a  referee  for  irregnlarity,  even  in  substance, 
most  be  made  promptly.  A  delay  of  nearly 
seven  months, — Beld^  fatal.  Supreme  Gt.^ 
1864,  Patterson  o.  Graves,  11  How,  Fr.,  91. 

64.  A  stoeUiolder  being  sued  on  a  judg- 
ment against  his  corporation,  moved  to  set 
aside  the  Judgment  for  irregularity.  BM^ 
that  three  months'  delay  after  notice  of  the 
judgment  was  laches  that  precluded  his  mo- 
tion. Supreme  €fl.^  Sp.  7!,  1867,  Jones  «.  U. 
8.  Slate  Co.,  16  ffew.  Fr,,  129. 

As  to  the  rule  that  a  motion  to  open  a  Jadg- 
ment  for  irregularity  must  be  made  within  one 
year,  see  Jttbomxiit  and  Dboekb,  200-208. 

65.  aetttomeiit  of  case.  Delay  of  a  year 
and  a  half, — Seld^  conclusive  against  an  ap- 
plication for  leave  to  settle  a  case.  N,  Z  Otm, 
Fl^  1866,  Bobinson  «.  Hudson  Biver  R.  R. 
Co.,  1  mU.,  144;  8.  C,  8  AbhotW  Fr,,  116. 

66.  On  a  motioii  to  aet  aside  a  Teidiot 
for  the  misbehavior  of  the  Jury,  it  appeared 
that  the  facts  were  not  discovered  until  the 
2l8t  of  January;  the  case  was  settled  on  the 
22d  of  February  following,  too  late  to  prepare 
and  serve  the  motion*>p!H>eiB  for  the  special 
term  in  March ;  and  they  were  prepared  and 
served  for  the  April  term.  EM,  that  the 
defendant  was  not  ehai^eable  with  laches; 
he  had  a  right  to  wait  for  the  settlement  of 
the  case,  as  he  desired  to  ground  his  motion 
partly  upon  it  Supreme  Ct.,  Sp.  T.,  1868, 
Reynolds  e.  Ohamplain  Transportation  Co.,  9 
Haw.  Pr.,  T. 

67.  The  attorney's  ignoranoe  of  the  prac- 
tice no  excuse  for  delay.  Moreland  e.  San- 
ford,  1  De».,  660. 

6a.  It  is  an  ezonse  that  the  motion  was 
previously  noticed  for  a  term  which  a4)oumed 
rnexpectedly,  and  it  was  therefore  noticed  at 
the  earliest  practicable  day  of  another  term. 
Supreme  Ct.,  Sp,  T,,  1849,  Whipple  c.  Wil- 
liams,  4  How.  Fr.,  28. 
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69.  Matters  of  substanoe.  The  prin- 
ciple that  a  motion  must  be  made  as  soon  as 
practicable,  relates  generally  to  a  mere  irreg- 
ularity which  is  waived  by  delay.  Supreme 
Ot.,  1880,  Doty  «.  Russel,  6  Wend.,  129. 

70.  The  delay  of  the  defendant  to  move  to 
set  aside  proceedings  based  on  a^  summons 
which  was  insufficient  or  not  served,  does  not 
give  the  court  jurisdiction.  Supreme  Ct.,  1868, 
Titus  V.  Relyea,  8  AbbetW  iV.,  177;  S.  0.,  16 
How.  Fr.,  871.  Sp.  T.,  Bulkley  e.  Bulkley,  6 
AbboMFr.,%Qn. 

71.  Old  role  not  now  applioable.  The 
strict  rule  of  the  old  practice,  requiring  a 
party  to  move  against  an  irregularis  at  the 
first  special  term,  is  not  applicable  under  the 
present  judicial  system,  by  which  the  special 
•  terms  in  a  judicial  district  are  held  successively 
at  different  places  in  the  district  SuprefM 
Ct,  1868,  Titus  t'.  Belyea,  8  AUoM  Fr.,  177 ; 
S.  a,  16  How.  Fr.,  371. 

72.  Special  teim  and  oirooit  A  motion 
to  take  advantage  of  an  irregularity  not  con- 
nected with  the  merits, — e.  g.,  to  set  aside  a 
complaint  for  stating  no  place  of  trial,— !>though 
it  mnst  be  made  promptly,  is  not  to  be  deemed 
too  late^  when  it  is  actually  made  at  a  eirouit 
and  special  term  only  a  w«ek  kter  than  the 
earliest  possible  term.  It  is  not  the  praotime 
to  hold  a  party  in  default  for  not  making  such 
a  motion  at  a  special  term  connected  with  a 
dronit.  Supreme  Ot.,  Sp.  J.,  1668,  Beddy  «. 
Wilson,  9  How.  Fr.,  84;  and  see  Side  40  qf 
1868. 

73.  A  peaty  entitled  to  the  oosti  of  a 
oironit  should  move  the  first  opportunity 
after  the  circuit  a^lourns.  [6  Wend.,  82;  1 
How.  Pr.,  106;  2  Wend.,  288;  7  Id.,  619.] 
Supreme  Ct.,  Sp.  jT.,  1849,  Whipple  v.  Wil- 
liams, 4  How.  Fr.,  28.  8ee  Jones  o.  Van  Epps, 
1  Id.,  106;  Eirby  t».  Sisson,  1  Wend.,  6&. 

74.  A  motion  to  rea^jost  costs  should  be 
made  before  their  payment.  Supreme  Gt.,  3^. 
T.,  1861,  Oollomb'v.  Caldwell,  6  Haw.  Fr., 
836;  6.  C,  1  Code  JR.,  K  S.,  41. 

75.  What  amounts  to  laches,  in  bringing  on 
such  motion.  Dresser  «.  Wickes,  2  Abhotte^ 
Fr.,  460. 

76.  A  trial  is  considered  as  lost  only 
when  a  junior  issue  could  have  been  tried  at 
the  circuit.  So  held,  on  motion  for  attach- 
ment against  the  sheriff.  Supreme  Gt.,  1800, 
Post  «.  Van  Dine,  1  Johne.  Gae^  412;  8.  C, 
Gol.  d  G.  Gat.,  109. 


MOTIONS  AND  ORDEKS. 


BcAire  wlum,  and  wh«r«,  Motioiif  dumld  be  mads. 


VJLL  Befobe  whom,  and  whsss,  Mo- 
tions SHOULD  BE  MADS. 

77.  DUforent  Judges.  MotionB  and  pro- 
ceedings by  way  of  appeal  from  one  Judge  to 

nother  in  the  same  ooart,  should  always  be 
avoided  if  possible.  IT.  Y,  Superior  Ot.,  1862, 
Morris  v.  Brower,  4  Sand/,,  701.  Supreme 
Gt,y  Sp.  r.,  1867,  Kyle  f>.  Harrington,  4  Ah- 
botW  Pr.,  421 ;  S.  0.,  14  Rdio,  Pr.,  69;  and 
see  Jackson  «.  Fassit,  17  /i.,  468 ;  S.  C,  9 
Ahhotts^  iV.,  187;  Nesmith  v.  Clinton  Fire 
Ins.  Co.,  8  Id.,  141. 

78.  MotJona  may  be  made  in  the  fint 
dietriot,  to  a  Judge  out  of  court,  except  for  a 
new  trial  on  the  merits.  Code  <^Pro.,  §  401,  sub.  2. 

As  to  motions  for  New  trial,  see  Nkw 
Tbial. 

79.  A  motion  in  the  first  Judicial  district  to 
open  a  judgment,  and  let  defendants  in  to 
defend,  may  be  made  to  a  justice  out  of  court. 
[Oode,  §  401.]  Supreme  Ot.,  Sp.  T.,  1867, 
Lowber  «.  Mayor,  &c.,  of  N.  Y.,  6  Ahhoit^ 
Fr,,  826. 

80.  A  petition  for  the  appointment  of  a 
guardian  to  sell  infants'  lands,  must  be  pre- 
sented to  the  court  The  statute  imposing 
the  duty  on  the  Court  of  Chancery  to  make 
orders,  on  applications  for  the  sale  or  other 
disposal  of  infants'  real  estate,  is  made  appli- 
cable to  the  Supreme  Court  [Laws  of  1847, 
828,  §  16.]  The  Supreme  Court  is  the  only 
authority  recognized  by  statute  for  making 
orders  in  such  cases;  and  the  court,  and  not 
the  judge,  must  make  the  order.  [12  Barb., 
801;  disapproving  2  Id.,  90;  8  Id.,  282.] 
Supreme  Ot.,  Ohamben,  1866,  Matter  of  Book- 
hont,  21  Barb.,  848. 

81.  Bat  in  the  fint  judloial  district  such 
petitions, — e.  ^.,  for  appointment  of  guardian 
in  partition, — may  be  made  to  a  judge.  [Code 
of  Pro.,  401.]  Supreme  Cft.,  3p.  2!,  1867, 
Disbrow  «.  Folger,  6  AhJfbtta^  Pr,,  68. 

82.  An  order  for  payment  of  oosta  may 
be  made  at  chambers;  but,  if  so  made,  does 
not  authorize  a  precept  to  collect,  which  only 
Issues  on  an  order  of  the  court  Supreme  Ct., 
1865,  Hulsaver  v.  Wiles,  11  Haw.  JPr.,  446. 

83.  Bnlargement  of  time.  A  judge  at 
chambers  cannot  extend  the  time  to  make  a 
case  after  the  ten  days  have  expired.  The 
party  must  apply  to  the  court  on  notice. 
Supreme  Ct,  Chcmbere  (1847?),  Doty  ©.  Brown, 


8  How.  Pr.,  876.  To  the  same  effect,  1887, 
Hawkins  v.  Dutchess  &  Orange  Steamboat  Co., 
7  Cow.,  467. 

84.  A  judge  at  chambers  has  no  power  to 
grant  an  order  extending  the  time  to  demur. 
That  can  be  done  only  by  the  court.  Su^ 
preme  Ct,,  Sp.  21, 1847,  Davenport  i>.  Sniffen 
1  Barh.,  228. 

85.  A  motion  to  dlamlwi  cm  appeal  from 
a  decision  at  circuit  or  special  term,  will  not 
be  entertained  at  special  term ;  for  the  exer- 
cise of  such  interference  would  subvert  the 
appellate  jurisdiction.  Supreme  Gt,  Sp.  T*., 
1861,  Barnum  «.  Seneca  County  Bank,  6 
How.  Pr.y  82;  1864  [citing,  also,  6  Johns., 
884],  Harris  «.  Clark,  10  Id.,  416. 

86.  A  motion  to  dismiss  an  appeal  from  a 
justice^s  court  for  the  reason  that  the  notice 
does  not  contain  the  grounds  upon  which  the 
appeal  is  founded,  should  be  made  at  the 
special  term.  K  T.  Com.  PI,  1868,  Griswold 
V.  Van  Deusen,  2  B,  B.  Smith,  178. 

87.  Renewing  referee's  report  Under 
an  order  of  special  term,  that  the  report  of  a 
referee  be  confirmed,  unless  cause  to  the  con- 
trary be  shown  within  eight  days,  a  party  filed 
exceptions  to  the  referee's  finding,  and  an  or- 
der was  entered  that  all  the  proofs  and  testi- 
mony taken  before  the  referee  come  before 
the  court  on  the  hearing  of  the  exceptions ; — 
Held,  that  the  cause  might  be  placed  on  the 
general-term  calendar  for  hearing  in  the  first 
instance.  The  motion  to  set  aside  the  report 
of  the  referee  might  properly  be  made  either 
at  special  or  general  term,  according  to  con- 
venience. Supreme  Ot.,  1866,  Tracy  «.  Tal- 
madge,  1  Ahbotte*  Pr.,  460. 

88.  Non-ennmerated  motlona  to  be  heard 
at  special  term.    Rule  40  qf  1868. 

89.  Contempt  of  referee.  The  court  may 
punish  for  a  contempt  conmiitted  before  a  ref- 
eree, although  the  offence  was  one  that  by  the 
act  of  1867  the  referee  had  power  to  punish. 
Supreme  Gt.,  Sp.  T.,  and  N.  T.  Com.  PI,  Cham- 
here,  1868,  Case  of  Seeley  and  Jobson,  Q  Ab- 
hoM  Pr.,  217,  note. 

As  to  the  power  of  the  court  to  enforce  an 
order  of  a  single  judge,  &c.,  compare  Con- 
tempt, 106-110;  CouBT,  19-82;  and  Supplk- 

MBNTABT  PbOOEKDINGB. 

90.  "Orders  made  oat  of  conrt,  without 
notice,  may  be  made  by  any  judge  of  the  court,  ia 
any  part  of  the  State ;  and  they  may  also  be  made 
by  a  county  Judge  of  the  county  where  the  action 
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Befim  wham,  and  when,  Xotimif  AoQld  be  mad*. 


10  triable,  or  bj  a  coonty  judge  of  the  county  in 
which  the  attorney  for  the  moving  party  resides, 
except  to  stay  proceedings  after  verdict."  Code 
^Pro.,  §  401,  Bubd.  3 ;  as  amended,  Lawt<tflS5>9, 
970,  ch.  428,  §  10. 

91.  Under  §401,  subd.  8,  the  county  '^  where 
the  action  is  triable,'*  means  the  county  which 
has  been  fixed  as  the  place  of  trial,  either  by 
being  named  by  plaintiff  in  his  complaint,  or 
by  being  changed  by  the  court.*  It  does  not 
mean  any  county  in  which  plaintiff  might  have 
laid  the  place  of  trial.  Supreme  Ot.^  8p.  2*., 
1866,  Askins  v.  fiearns,  8  AbhotUi'  iV.,  184; 
1852,  Ohubbnck  v.  Morrison,  6  Eow,  JV.,  367; 
8.  P.,  1856,  Bangs  v.  Selden,  13  Id^  168, 874; 
overruling  Peebles  v,  Rogers,  5  /<2.,  208. 

92.  Subdivision  8  of  section  401  of  the  Oode 
does  not  apply  to  motions  made  at  chambers 
under  section  405 ;  and  an  application  upon 
notice  for  an  order  enlarging  time,  ^.,  may 
be  granted  by 'any  judge  of  the  court  in  any 
part  of  the  State,  without  reference  to  the 
place  wbere  the  action  is  triable.  Supreme 
Ot.j  Ohamben^  1856,  Adams  v.  Sage,  13  Bow, 
JPr.,  18. 

93.  The  report  of*  a  referee  is  not  a  *^  ver- 
dict," within  the  meaning  of  §  401,  subd.  8. 
Supreme  Ot^  1858,  Otis  v,  Spencer,  8  Roto, 
Pr.,  171. 

As  to  Stayins  prooeedinga,  see  Stat  of 
Pbooudinqs. 

94.  Motiona  upon  notice  must  be  made 
within  the  district  in  which  the  action  is  triable, 
or  in  a  county  adjoiningf  that  in  which  it  is  tria- 
ble ;  except  that  where  the  action  is  triable  in 
the  First  Judicial  District,  the  motion  must  be 
made  therein,  and  no  motion  upon  notice  can  be 
made  in  the  First  Judicial  District  in  an  action 
triable  elsewhere."     Code  qf  Pro.,  §  401,  subd.  4. 

95.  This  provision  applies  exclusively  to 
motions  upon  notice.  Supreme  Ct,^  Sp.  7*., 
1850,  Peebles  v,  Rogers,  5  Bato,  Pr.^  208. 

96.  Tbe  tme  oonstmotion  of  this  phra- 
seology is,  that  motions  must  be  made  within 
the  district,  or  in  a  county  adjoining  the  county 
in  which  it  is  triable.  Supreme  Ct,  Sp,  jT., 
1860,  Inglehart  t.  Johnson,  6  Bow.  Pr,,  80; 

*  Before  it  had  been  provided  that  a  change  of  the 
place  of  trial  removed  all  other  proceedings  {Oodt, 
§  126),  it  was  held  that  a  change  of  the  place  of  trial 
did  not  affect  the  place  where  motions  should  be 
made.  Suprmu  Ct.,  ^.  T.,  1849,  Gould  v.  Chapin, 
4  Bow,  Pr,,  185;  8.  C,  2  Cbds  E,,  107. 

t  As  to  tiie  county  of  Orleans,  see  Lawt  of  1848, 
47,  oh.  86. 


and  see  Oo«ld  v,  Ohapin,  4  Id,,  185;  S.  0.,  2 
Code  E,,  107. 

97.  Motiona  for  allowcmoe  in  oases  tried 
by  referee  should,  in  general,  be  made  in  the 
county  where  the  judgment  was  rendered. 
[Rule  86.]  Supreme  CU,  Sp,  71, 1850,  Niver 
V.  Rossman,  5  Bow,  Pr,,  163. 

9a  An  applloation  for  a  commlaaion  to 
examine  witnesses  abroad,  under  the  Revised 
Statutes,  is  a  motion  within  sections  400  and 
401  of  the  Code,  and  must  be  made  in  the  dis- 
trict in  which  the  action  is  triable,  or  a  county 
adjoining  that  in  which  it  is  triable.  [1  Oode 
R.,  128.]  Supreme  Gt,  Ohamhers,  1856,  Stur- 
gess  V.  Weed,  18  Bow.  Pr.,  180.  Compare 
Wells  f>.  Jones,  2  Abbotts^  Pr.,  20. 

99.  Venue.  Motions,  where  notice  is  re- 
quired, can  only  be  made  within  the  district 
which  embraces  the  county  where  the  venue 
of  the  action  is  at  the  time  of  making  the  mo- 
tion, or  a  county  adjoining  that  of  the  venue. 
[Oode,  §  401,  subd.  4.]  When  the  object  of 
the  motion  is  a  change  of  venue,  it  must  of 
necessity  be  made  in  the  district  where  the 
county  designated  in  the  complaint  as  the 
place  of  trial  is  found,  or  an  adjoining  county. 
No  court  sitting  elsewhere  has  jurisdiction  of 
the  subject.  Supreme  Ot,  Sp.  T,,  1856,  Bangs 
«.  Seldeu,  18  Bow.  Pr,,  168 ;  again.  Id,,  874; 
S.  P.,  1866,  Askins  «.  Hearns,  8  AbbotU^  Pr,, 
184. 

100.  VSThere  the  smnmona  stated  that  the 
complaint  would  be  filed  in  a  county  named, 
— Beld,  that  a  motion  to  dismiss  the  action 
for  not  serving  the  complaint  should  be  made 
in  the  district  in  which  the  complaint  was  to 
be  filed,  or  in  a  county  adjoining  the  county 
in  which  it  was  to  be  filed.  [Oode,  §  401.] 
Supreme  Ct,,  Sp,  71,  1850,  Johnston  v,  Bryan, 
5  Bow,  Pr,,  855 ;  8.  P.,  1866,  Davison  «.  Pow- 
ell, 18  Id,,  287. 

101.  Where  the  summons  and  complaint 
were  defective  in  not  fixing  a  place  for  the 
trial  of  the  action, — Beld,  that  defendant 
might  move  in  the  district  where  he  resided, 
as  well  as  in  that  in  which  plaintiff  resided. 
Supreme  Ct,,  Sp,  T.,  1858,  Hotchkiss  v,  Orock- 
er,  15  Bow,  Pr.,  836. 

102.  A  motion  to  oonaolidate  several  suits 
may  be  made  anywhere  in  the  district  con- 
taining the  county  in  which  the  venue  of  either 
of  the  suits  to  be  consolidated  is  laid.  Suprems 
Ct.,  Sp.  T.,  1858,  Percy  v,  Seward,  6  AbbotW 
Pr.,  826. 
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103.  FIzBt  dfatrict.  The  fair  import  of 
section  401  of  the  Oode  is,  that  no  motion 
(upon  notice)  shall  be  made  in  the  First  Jndi- 
ci^  District  in  a  cause  in  which  the  venne  ia 
laid  in  another  district.  Supreme  Ct,y  1855, 
Canal  Bank  t>.  Harris,  19  Ba/rh,^  587;  S.  0.,  1 
AUotU'Pr.^  192;  10  Em.  Pr.^  462;  and  see 
Harris  v,  Olark,  Ji.,  415. 

104.  The  &ot  that  a  cause  has  been  re- 
ferred to  a  referee  in  the  first  district,  which 
should  be  tried  in  another  connty,  does  not 
authorize  a  motion  to  be  made  in  the  first  dis- 
trict. Supreme  Ot,^  Sp,  71,  1855,  Wheeler  v. 
Maitland,  12  ffow.  Pr.,  85. 

105.  An  application  for  an  order  of  sa- 
penedeas  (nnder  2  Ren.  Stat.,  556,  §§  86,  87) 
may  be  made  to  a  jndge  of  the  first  district, 
although  the  action  is  triable  elsewhere.  It 
is  a  motion  which  is  excepted  from  the  opera- 
tion of  section  401  of  the  Code,  by  section  471, 
which  preserves  existing  statutory  remedies 
not  inconsistent.  Supreme  Ot.,  1865,  Wells  v. 
Jones,  2  Abbotts'  Pr.,  20.  Compare  Stnrgess 
V.  Weed,  18  ffoto.  Pr.y  180. 

106.  A  motion  to  require  an  attorney  to 
give  up  to  his  client  papers  in  a  suit,  is  not 
necessarily  a  motion  in  such  suit,  and  may  be 
made  in  the  first  district,  although  the  action 
is  triable  elsewhere.  Supreme  Ot.,  Sp.  71, 1857, 
Cunningham  «.  Widmg,  5  Abbotts^  Pr.^  418. 

As  to  the  powers  of  Coonty  judges  and 
(Staying  proceedings,  see  those  tides. 

VJil.  Obtaining  Tbstikony.  Ikpbaoh- 
iNO,  AND  Sustaining  it. 

107.  Compelling  deposition.  On  a  mo- 
tion, or  other  proceeding,  in^he  Supreme  Court, 
where  a  witness  has  refused  voluntarily  to  make 
deposition,  the  court  may  appoint  commissioners 
to  take  his  testimony,  the  witness  may  be  sub- 
poenaed to  attend  before  them.  2  Beo.  Stat..  654, 
§§  24,  26. 

lOa  Before  this  statute  the  court  had  no 
power  to  compel  the  making  of  an  affidavit, 
for  the  purposes  of  a  motion.  Supreme  Ut., 
1827,  Bacon  «.  Magee,  7  Cow.,  515. 

109.  Reference,  for  the  same  purpose,  au- 
thorized, in  any  court  of  record.  Chde  qf  Pro., 
§  401 ;  as  amended,  Lam  of  1862. 

110.  Order  to  appear.  A  Judge  before 
whom  a  motion  is  heard  at  special  term,  can- 
not direct  the  responding  party  to  appear  be- 
fore him  and  be  examined  orally  touching  the 
matters  of  fact  involved  in  the  controversy, 
and,  upon  his  refusing  to  submit  to  such  ex- 


amination, determine  the  motion  against  hint 
therefor.  If  the  affidavits  upon  a  motion  are 
not  sufficienUy  definite  and  certain,  the  ootrt 
should  order  a  reference  to  try  the  question* 
Ct.  of  Appeals,  1865,  Meyer  v.  Lent,  7  Ab- 
botW  Pr.,  225 ;  reversing  S.  0.,  16  Barh.,  588. 

111.  After  a  witness  has  made  a  volon- 
tary  aflldavit,  at  the  request  of  a  party,  to  be 
used  on  a  motion,  a  commission  should  not  be 
granted  to  take  his  testimony  under  the  stat- 
ute, for  it  may  be  presumed  it  would  be  use- 
less. Supreme  Ct.,  1841,  Byers  o.  Hedges,  1 
Sill,  646.    Consult,  also,  Djepobition,  58,  64. 

112.  Affidavits  impeaching  tbe  ohaiao- 
ter  for  truth  and  veracity  of  the  deponenta, 
on  whose  affidavits  a  motion  is  made,  must 
be  taken  into  account  in  deciding  the  motion, 
but  cannot  warrant  the  rejection  of  such  affi- 
davits. Where  there  is  a  oonfiict,  deponents 
whose  credit  is  impeached  ought  not  to  have 
the  same  influence  as  if  unimpeached.  F. 
Chan.  Ct.,  1841,  Francis  9.  Church,  Clwhe,  475. 

113.  If  affidavits  as  to  credibility  of  a  de- 
ponent should  ever  be  received  on  a  motion,  it 
should  be  with  an  opportunity  to  the  party  to 
produce  counter-affidavits.  Supreme  Ct.,  S^. 
71, 1854,  Merritt «.  Baker,  11  ffow.  Pr.,  456. 

114.  Rebntting.  Affidavits  may  be  intro- 
duced to  establish  the  general  reputation  of  a 
person  whose  character  has  been  impeached. 
Supreme  Ct,  1805,  Clark  «.  Frost,  8  Cai.y 
125.  To  the  contrary,  1824,  Callen  v.  Kear- 
ny, S  Cou>.,  529. 

IX.  Motion-Papsbb. 
1,  In  General. 

115.  Papers  already  served.  A  motion 
against  a  party  to  the  suit  may  be  heard  on  a 
notice  that  it  will  be  founded  upon  copies  of 
papers  already  served  on  him.  Supreme  Ct., 
Sp.  T.  (1852?),  Newbury  v.  Newbury,  6  How, 
Pr.,  182 ;  8.  C,  10  K  Y.  Leg.  Obs.,  52. 

But  on  a  motion  against  one  not  a  party,  the 
papers  to  be  used  must  be  served  with  the  no- 
tice. Chancery,  1844,  Morley  «.  Green,  11 
Paige,  240. 

116.  A  copy  of  a  paper  served  in  the 
cause,  purporting  to  be  signed  by  the  opposite 
attorney,  is  admissible,  as  foundation  of  a  mo- 
tion,  without  an  affidavit  that  it  is  a  true 
copy.  Supreme  Ct.,  1842,  Ripley  «.  Burgess, 
2  ffill,  860. 

117.  Papers  annexed.    On  motion,  a  copy 
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of  an  instramen^-^.  ^.,  an  insolvent  discbarge 
— annexed  to  the  affidavit,  and  referred  to 
therein  as  a  copj,  is.  evidence.  Sfupreme  Ot.^ 
1848,  Thompson  v.  Hewitt,  6  Hilly  254. 

11&  Disclofldiis  groand  of  ttoHon.  Where 
in  answer  to  a  motion,  the  opposite  party 
"wonld  have  a  right  to  explain  by  affidavit  the 
matters  which  constitate  the  foundation  of 
the  motion,  the  motion-papers  mast  apprise 
him  of  liie  groonds  npon  which  the  moving 
party  relies.  Supreme  Gt,^  Sp.  T.,  1847,  Brow- 
er  «.  Brooks,  1  BaTb,y  428;  S.  0.,  etth  nam. 
Brewer  v.  Judson,  8  Eoto.  Pr.,  248. 

This  rale  is  not  applicable  where  the  op- 
posite party  has  no  right  to  explain  or  an- 
swer by  affidavit,  or  to  amend  or  perfect  his 
proceedings  on  terms.  Chancery,  1846,  Han- 
na  V.  Onrtis,  1  Barb.  Ch.,  268. 

US.  Objections  on  the  ground  of  irregnlar- 
itiee  are  not  available  on  the  motion  if  not 
taken  in  the  moving-papers.  Supreme  Ctj 
1858,  Haider  v.  Harder,  26  Barb.,  409.  To 
the  same  effect,  1845,  People  v.  Stevens,  1 
Mme.  Pr.,  241 ;  Sp.  T.,  1868,  Roche  «.  Ward, 
7  Id.,  416. 

120.  Proper  county.  It  is  not  necessary 
to  show,  in  order  to  anthorize  the  Supreme 
Conrt  to  hear  a  motion,  that  it  is  made  in  a 
proper  oonnty.  The  contrary  may  be  shown 
ID  opposition.  Supreme  Ct.,  Sp.  T.,  1856,  New- 
comb  V.  Reed,  14  Eow.  Pr.,  100;  disapprov- 
ing Sehermerhorn  v.  Develin,  1  Code  B.,  18. 

Otherwise  of  a  motion  before  a  judge  at 
chambers.    Dodge  v.  Rose,  1  Code  S.,  128. 

121.  Bcandalona  matter.  The  court  may, 
of  its  own  motion,  order  scandalous  or  imper- 
tinent matter  to  be  expunged  from  a  paper, 
read  on  a  motion;  and  where  they  order  a 
reference,  formal  exceptions  are  not  necessary. 
OhaneSry,  1885,  Powell «.  Kane,  5  Paige,  265 ; 
affirming  S.  0.,  2  Edv).,  460. 

122.  InregiilaiitteB.  A  motion  to  set  aside 
proceedings  on  mere  technical  grounds, — e,  g. 
that  the  fdlios  are  not  numbered  pursuant  to 
Rule  44, — will  be  denied  with  costs,  where 
the  moving-papers  are  obnoxious  to  the  same 
objections.  Supreme  Ct.,  Sp.  T.,  1858,  Sawyer 
«.  Schoonmaker,  8  How.  Pr.,  198. 

123.  Vames  of  parties.  Under  the  former 
practice,  where  parties'  names  were  reversed 
in  every  paper  served,  the  error  was  Held,  fatal. 
Supreme  Ct.,  1808,  Parkman  v.  Sherman,  1 
Cat,  844;  Col,  &  C.  Cos.,  260.  Compare 
Ryers  «.  Hillyer,  1  Cai.,  112. 
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124.  And  if  one  defendant  moved  in  a  cause 
where  there  were  other  defendants,  his  papers 
must  be  entitied  with  his  own  name,  as  im- 
pleaded with  the  others.  Supreme  Ct.,  1846, 
Foote  c.  Emmons,  2  How.  Pr.,  89 ;  1844,  Felt 
c.  Hyde,  1  Id.,  62. 

Otherwise  where  a  motion  was  made  for  all 
the  defendants.  1846,  Rowell  9.  Orofoot,  8f 
Id.,  16. 

125.  Title  of  petitioi].  The  petition  for 
the  appointment  of  a  guardian  to  sell  infants' 
lands  must  be  addressed,  not  to  the  judge  who 
holds  the  court,  by  name,  but  ^'To  the  Su- 
preme Court,  of ,  the  State  of  New  York. 
[Equity  Rules,  1847,  No.  8.]  Supreme  Ct., 
Chamhen,  1856,  Matter  of  Bookhout,  21  Ba/rb., 
848. 

126.  An  aflBdavit  and  order  for  the  ex- 
amination of  wltneeaes,  de  bens  eue,  in  a 
criminal  case  in  the  city  of  New  York  (Lawe 
0/1844,  876,  ch.  415,  §  11),  made  before  in- 
dictment, should  not  be  entitied ;  and  if  they 
are  entitied,  the  title  cannot  be  referred  to  for 
the  purpose  of  showing  who  is  meant  by  '^  the 
defendants"  mentioned  in  the  body  of  the  pa- 
pers. Such  papers  are  void.  [12  Johns.,  460 ; 
6  T.  R.,  640.]  Supreme  Ct.,  1850,  People  e. 
Chrystal,  8  Barb.,  545;  S.  P.,  1846,  Milliken 
«.  Selye,  8  Den,,  54;  q.  v.,  AFwwAxn,  56. 

2.  The  Notice. 

II.  Keoeaslty  of.    When  to  be  aiven,  and  to 
Whom.    Its  Beqnlsites,  and  Effect. 

127.  After  appearance,  the  opposite  party 
should  be  given  notice  of  every  application  to 
the  court,  where  he  has  any  interest  to  ap- 
pear and  oppose  it,  orders  for  time  and  of  a 
similar  nature  alone  excepted.  [Rule  40.] 
Chaneery,  1828,  Isnard  v.  Cazeaux,  1  Paige, 
89.  Compare  Matter  of  Patterson,  4  How, 
Pr.,U. 

128.  To  take  the  effect  of  a  nu>tion  for 
judgment  on  a  frivolous  demurrer,  noliice  o« 
argument  must  be  given.  Supreme  Ct.,  1804, 
Anonymous,  2  Cai,,  56. 

129.  If  the  notice  specifies  that  the  motion 
is  for  frivolousness,  it  has  preference  before 
other  enumerated  motions,  and  entities  plain- 
tiff to  judgment,  on  reading  proof  of  service  of 
the  notice,  if  no  substantial  ground  is  shown 
to  the  contrary.  Supreme  Ct,  1804,  McCabe 
«.  McKay,  2  Cai.,  100.  Followed,  1805,  Kane 
V.  Scofield,  Id.,  868 ;  8.  C,  Col  <6  C.  Cos.,  414. 
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130.  A  fldUoitor  cannot  be  stricken  from 
the  rolls  for  malpractioe,  except  upon  charges 
filed  and  served,  and  an  opportunity  to  be 
heard.  [1  Rev.  Stat,  109,  §  80.]  Chancery^ 
1845,  Sazton  v.  Stowell,  11  Paige^  626. 

131.  "Where  an  adminiBtrator  is  changed, 
a  revival  in  the  name  of  the  new  administrator, 
of  a  snit  in  which  defendant  has  already  ap- 
peared, can  only  be  by  motion  and  on  notice. 
Supreme  Oty  Sp.  7*.,  1849,  Thayer  v.  Mead,  2 
Code  B.,  18. 

132.  Upon  the  death  of  a  party  to  proceed- 
ings in  partition,  it  is  nsnal  to  give  notice  of 
an  application  for  an  order  under  section  121  of 
the  Code,  that  the  action  be  continued  against 
those  who  have  succeeded  to  the  interest  of 
the  deceased  party ;  but  it  seems  that  a  sur- 
viving defendant,  who  has  no  interest  in  the 
question,  and  would  have  no  right  to  resist 
the  motion,  i^  not  entitled  to  notice.  Supreme 
Ct.^  Sp.  r.,  1856,  Gordon  «.  Sterling,  13  Bow. 
Pt,,  406. 

133.  Notioe  of  application  by  a  surety  to 
be  exonerated  as  bail,  served  without  any  thing 
to  show  authentically  that  the  application  was 
from  the  sheriff; — HeJd^  insufBicient,  to  call  on 
the  attorney  to  do  any  thing  more  than  to 
apprise  the  sheriff  that  he  had  received  such 
notice.  K  Y.  Com  PI,  Sp,  71,  1854,  Buck- 
man  «.  Oamley,  9  How.  Pr.,  180. 

134.  An  an^Ucation  for  leave  to  amend  a 
summons  should  be  upon  notice  [Oode  of  Pro., 
§  414],  where  there  has  been  a  general  appear- 
ance. Supreme  Ot.^  Sp.  ?!,  1852,  Hewitt  v. 
Howell,  8  Bimo.  Pr.,  346. 

135.  Motion  before  suit  A  motion  for 
the  appointment  of  a  receiver  will  be  denied 
as  irregular,  when  the  order  to  show  cause  is 
served  before  the  commencement  of  the  suit. 
K  Y.  Superior  Ot,^  Sp.  71, 1858,  Kattenstroth 
9.  Astor  Bank,  2  2>uer,  682. 

1^6.  Bight  da3rs'  notice  of  motion  must  be 
served,  but  the  court  or  Judge  may,  by  order  to 
show  cause,  fix  shorter  time.   Oode  qfPro,,  §  402. 

137.  Such  orders  to  show  cause,  how  ob- 
tained.   Rule  89  of  1858. 

138.  Short  notioa  The  power  conferred 
by  the  Oode,  of  prescribing  a  shorter  notice 
of  motion  than  eight  days,  or  dispensing  with 
notice  altogether,  should  be  confined  to  ex- 
ceptional cases.  Swprems  Ct,  GTumbers,  1857, 
Androvette  tj.  Bowne,  4  Abbotts*  Pr,,  440 ; 
8,  0.,  15  How.  Pr,,  75. 

139.  One  who  receives  short  notice  of  a 


motion,  must  object  on  that  ground  on  the 
day  of  the  motion.  If  he  suffers  the  motion 
to  be  made  without  objection,  he  cannot  after- 
wards take  advantage  of  ft  on  another  motion. 
Supreme  Ot,,  Sjp.  T,,  1858,  Main  v.  Pope,  16 
ffoio.  Pr.,  271. 

140.  "Where  an  attorney  is  retained,  even 
though  only  to  confess  judgment,  service  of 
notice  of  motion  to  vacate  satisfaction  must 
be  on  him,  and  not  on  the  party ;  and  this, 
though  he  was  constituted  attorney  for  the 
purpose  of  confessing  judgment.  Supreme  OUy. 
1800,  Wardell  v.  Eden,  2  Johra,  Qae.^  121. 

141.  When  the  attorney  of  one  party 
becomes  incapacitated,  the  opposite  party 
must  give  him  personal  or  other  equivalent 
notice  to  appoint  a  new  attorney ;  other  wise, 
he  is  not  bound  to  take  notice  of  the  pro- 
ceedings. Thirty  days  is  sufficient  notice; 
and  it  need  not  be  by  rule  of  court.  Supreme 
Ct,  1806,  Given  o.  Driggs,  8  Cai,^  160. 

142.  New  attorney.  Where  a  copy  of  the 
declaration,  with  notice  of  the  rule  to  plead, 
has  been  served  on  the  defendant  personally, 
an  attorney  whose  notice  of  retainer  is  after- 
wards served  is  not  entitled  to  new  service, 
but  the  rule  runs  from  the  service  on  defend- 
ant. Supremo  Ct,  1808,  Eleecke  «.  Styles,  8 
Johns.y  250.  To  the  same  effect,  1801,  Has- 
kins  «.  Snowden,  2  JoKtis.  Oae,^  287. 

143.  Motion  long  after  judgment  Ser- 
vice of  order  to  show  cause  in  1810,  why 
judgment  obtained  in  1803  should  not  be  sat- 
isfied, on  the  record,  was  directed  to  be  served 
by  delivery  to  the  attorney  of  record,  and  put- 
ting up  copy  in  clerk's  office.  Supreme  Ct,^ 
1810,  Lee  «.  Brown,  6  Johns.^  182. 

144.  Several  defendants.  On  a  motion 
by  one  of  several  defendants  to  change  the 
place  of  trial,  notice  must  be  given  to  the 
other  defendants.  Supreme  Ct.^  Sp.  7*.,  1850, 
Mairs  e.  Bemsen,  8  Code  J?.,  188. 

145.  Where  several  defendants  appear 
by  different  attorneys  motion-papers  should 
be  addressed  to  the  attorneys  of  all.  Supreme 
Ot.y  1845,  Anderson  e.  Yandenburgh,  1  Eoto. 
Pr.,  212. 

146.  Wliere  the  attorney  for  a  plaintiff 
in  error  has  removed  from  the  State,  although 
notice  has  been  given  to  the  party  to  appoint 
another  attorney,  a  motion  to  quash  the  writ 
of  error  cannot  be  made  without  notice  to  the 
plaintiff  in  error.  Ct.  of  Appeals,  1848,  Jew- 
ell c.  Schouten,  1  K  Y.  (1  Comst'),  241. 
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147.  AppUoatlop  in  oreditar's  rait    A 

creditor  applying  for  leave  to  prove  his  debt 
after  master^s  report  filed,  under  a  decree  in  a 
creditor's  snit,  must  give  notice  of  the  applica- 
tion to  the  solicitors  of  the  creditors  who  have 
oetablished  their  claims  before  the  master,  and 
have  entered  their  appearances,  as  well  as  to 
the  original  parties  in  the  snit.  Ohancery^ 
1882,  Wilder  v.  Eeeler,  8  Paige,  164;  1888, 
Pratt  «.  Rathbnn,  7  Id,,  269 ;  overraliog  Ma- 
son «.  Oodwise,  0  Johm,  Oh.^  188. 
^  14a  A  preferred  creditor  loses  his  priority 
by  neglect  to  apply  before  the  master;  and  he 
will  not  be  permitted  to  come  in  then  and  prove 
his  claim,  except  on  condition  that,  if  the  fbnd 
should  be  more  than  safficient  to  pay  the  pre- 
ferred class,  he  shall  be  placed  upon  the  same 
footing  as  the  creditors  not  preferred,  as  be- 
tween himself  and  them,  and  on  payment  of 
costs  occasioned  by  the  application.  Chafn- 
eeryy  1888,  Pratt  f>.  Rathbun,  7  Paige,  269. 

149.  In  general,  one  who  purchases  a  claim 
pending  the  suit,  cannot  come  in  under  the 
decree.  He  cannot  proceed  except  by  sup- 
plemental bill,  unless  the  other  parties  con- 
sent. [1  Buss.  &  M.,  69;  Mad.  h  Geld.,  f  9.] 
Chancery^  1882,  Wilder  «.  Keeler,  8  Paige, 
164. 

150.  Where  a  creditor  came  in  after  the  re- 
port, and  without  stipulating  to  contribute  to 
the  costs,  the  fund  being  insuflScient,  he  was 
not  allowed  his  costs.  Mason  9.  Godwise,  6 
Johns.  Oh.,  188. 

151.  Parol  evidence  of  contents  of  a  notice 
may  be  given  when  the  party  has  no  copy. 
Stqnreme  Ct.,  1805,  Tower  «.  Wilson,  8  Oai,, 
174;  8.  0.,  Col  4&  0.  Cos.,  494. 

152.  Fonnal  objectiona  to  the  notice  of 
motion  are  waived  by  entering  on  the  argu- 
ineut.  Supreme  Ct.,  1806,  Roosevelt  9.  Dean, 
8  Cat.,  106;  8.  0.,  Col.  S  C.  Cos.,  460. 

153.  In  determining  the  ■ufflciency  of 
notice  of  trial  and  similar  notices,  the  court 
inquires  whether  the  attorney  or  party  was 
misled  by  the  defect.  Supreme  Ct.,  1826, 
Bander  v.  Covill,  4  Com.,  60. 

154.  If  the  party  served  with  a  notice  is  not 
misled,  or  the  paper  is  not  such  as  evidently 
may  mislead,  a  mere  clerical  misprision — e.  g., 
an  error  in  the  title— will  not  prejudice.  Sv^ 
pr&me  Ct.,  1806,  Quick  v.  Merrill,  8  CaL,  188 ; 
and  see  Ry ers  v.  Hilly er,  1  Id.,  112. 

155.  Time.  A  notice  of  motion  roust  speci- 
fy one  certain  time  only.    It  cannot  be  in  the 


alternative.    Supreme  Ot.,  1845,  Orane  «.  Oro* 
foot,  1  How.  Pr.,  191. 

156.  Non-enmnerated.  Notice  of  motion 
— e.  g.,  for  reference— must  be  for  the  first 
day  of  term,  unless  excuse  is  shown.  Supreme 
Ct.,  1808,  Lusher  v.  Walton,  1  Cai.,  160;  8, 
0.,  Col.  S  C.  Caa.,  206. 

157.  A  notice  for  any  day  in  term  is  good, 
if  excuse  is  shown,  but  the  motion  will  be 
heard  only  on  a  non-enumerated  day.  Su- 
preme Ct.,  1804,  Jackson  v.  ,  2  Cai., 

269;  1807,  Pintard  d.  Ross,  2  Johne.,  186; 
and  see  Fink  «.  Bryden,  8  Id.,  244,  246. 

158.  Bxonse.  Where  the  reason  of  not 
noticing  for  the  first  day  appears  on  record^ 
no  affidavit  in  excuse  need  be  made.  Supreme 
Ct.,  1806,  Kane  v.  Scofield,  2  Cai.,  868;  S.  C, 
Col  4b  C.  Cm.,  414. 

159.  Except  in  the  fizBt  distzlot,  non-enn* 
merated  motions  must  be  noticed  for  the  first 
day  of  term,  unless  excuse  is  shown  in  the  affi- 
davits. Mule  49  of  1868.  Supreme  Ct,  Sp. 
T.,  1849,  Ogdensburg  Bank  a.  Paige,  2  Code 
R,  67;  1860,  Walrath  «.  Killer,  Id.,  129. 

160.  Enmnerated  motlona  to  be  noticed 
for  first  day  of  term.    EuU  42  of  1868. 

161.  Mlataking  the  first  day  of  term,— 
Meld,  a  sufficient  excuse  for  not  noticing  for 
the  first  day.  Supreme  Ot.,  1806,  Bayard  «. 
Malcom,  8  Cai^  102;  S.  C,  Col  <6  C.  Oae,, 
466. 

^  162.  NoHoe  for  "the  next  term". includes 
the  first  day  of  the  term^  and  is  good.  Su- 
preme Ct,  1828,  Avery  c.  Oadugan,  1  Cow., 
280. 

Even  though  it  adds  a  particular  day  which 
is  not  in  the  term.  1825,  Jackson  v.  Brown- 
son,  4  Id.,  61. 

16a  The  words,  "or  as  soon  thereafter 
as  counsel  can  be  heard,"  are  not  necessary  in 
a  notice  of  motion.  Supreme  Ct,  1806,  Anony- 
mous, 1  Johns,,  148. 

164.  Plaoe.  Notice  of  motion  good  with- 
out stating  the  place, — that  being  notorious. 
Supreme  Ct,  1804,  Bodwell  v.  Willoox,  2  Cai., 
104;  8.  0.,  Col  A  C.  Cos.,  867. 

165.  Speoi^dng  groond  of  motion.  A 
party  moving  on  the  copy  of  a  paper  to  set 
the  proceeding  aside  for  a  formal  defect  or 
error,  must  point  it  out  in  his  notice  or 
affidavit,  or  the  motion  will  be  denied  with 
costs.  Supreme  Ct.,  1841,  Wilson  v.  Wetmore, 
1  Mill,  216.  Ct  of  Errors,  1848,  Boyd  v. 
Weeks,  6  Id.,  71 


,88 


MOTIONS  AND  ORDERS. 


Xotbn-Paperfl ;— The  Kotiee ;— Dtaumd  of  niOat 


16iR  Notice  of  motion,  or  order  to  show 
oanse  against  irregularity,  must  specify  the 
alleged  irregalaritj ;  it  id  not  sufficient  that 
the  alleged  irregnlarity  is  specified  in  the  affi- 
davit on  which  the  order  to  show  canse  was 
granted.  SuprerM  Ct,  Sp,  71,  1849,  Ooit  «. 
Lambeer,  2  Oode  B,^  79.  To  the  same  effect, 
Bule  89  qf  1868.  To  the  contrary  was,  K  Y. 
(km,  PZ.,  Bp,  7*.,  1848,  Burns  f>.  Robblns,  1 
Code  JJ.,  62. 

16^.  A  motion  by  a  creditor  to  vacate  a 
judgment  by  confession,  entered  against  his 
debtor,  founded  on  the  ground  that  the  state- 
ment is  insufficient  to  authorize  a  judgment 
to  be  entered,  is  not  a  motion  for  irregularity, 
within  this  rule.  Supreme  Ot.^  1859,  Winne- 
brenner  v,  Edgerton,  8  AbhoM  Pr,y  419;  S. 
0.,  80  Barb.,  185;  17  Eow.  Pr.,  868. 

1^68.  When  there  are  several  grounds  upon 
which  a  motion  may  be  made,  that  upon 
which  the  moving  party  means  to  rely  must 
be  specified  in  the  notice.  -AT.  T.  Superior  Ct^ 
1852,  Bowman  «.  Sheldon,  5  Sand/,,  667. 

16d.  The  notice  of  motion  was  "to  set 
afeiide  the  judgment  for  irregularity,  vis.,  in 
entering  judgment,  dbc.,  subsequent  to  a  full 
and  complete  settlement,  Ac.;  and  for  such 
further  relief,"  &c.  Seld,  that  the  motion 
was  not  founded  on  irregularity  merely,  and 
therefore  the  otder  made  upon  such  motion 
was  appealable.  Supreme  Oi,^  1854,  Marqnat 
V,  Mulvy,  9  Eow.  Pr.,  460. 

170.  Bignatiire.  ^Notice  of  motion  signed 
by  the  counsel,— ^eZi,  sufficient  where  the 
attorney  was  not  to  be  found.  Supreme  Gt,^ 
1805,  Bogert  v.  Bancroft,  8  Oai^  127;  S.  0., 
Ool  db  C.  Cos.,  466. 

B.  Demand  of  relief. 

171.  A  partsr  is  conflned  to  tbe  otsjeots 
■piieolfied  in  his  notice.  A  judgment  cannot 
be  set  aside  on  a  motion  merely  to  set  aside 
the  execution.  Supreme  Ot.^  1808,  Alexander 
V.  Esten,  1  Cai.^  152. 

172.  That  under  the  general  clanse  asking 
for  other  relief,  the  party  may  have  any  relief 
consistent  with  the  case  made  by  the  affida- 
vits.* Supreme  GU^  1848,  Barstow  «.  Ran- 
dall, 5  Eill^  518 ;  and  see  Jackson  v.  Stiles,  1 
Cow.^  185,  note.  To  similar  effect,  1884,  Fer- 
guson «.  Jones,  12  Wend,^  241 ;  1848,  Steams 
«.  Kenyon,  5  Hill,  51 9. 

*  The  propriety  of  this  practice  was  questioned  in 
Mann  v.  Brookti,  7  How,  Pr,^  449. 


173.  A  motion  to  dissolve  an  injunction^ 
"  and  for  other  and  further  relief,"  &c.,  was 
denied  at  special  term ;  and  the  general  term, 
on  appeal,  ordered  a  new  defendant  to  be 
joined  in  the  action, — Held^  that  this  order 
was  regular,  being  authorized  by  the  prayer 
for  otlier  relief.  Supreme  Ot,,  1865,  Martin  v. 
Zanouse,  2  AhhotW  Pr.^  890. 

174.  Where  an  answer  cohtained  two  de- 
fences, and  plaintiff  moved  for  judgment  for 
frivolousness  of  the  answer,  and  one  defence 
was  held  good  and  the  other  frivolous; — 
Held^  that  the  latter  defence  might  be  stricken 
out,  under  the  notice  that  plaintiff  would  ask 
other  and  further  relief.  N,  Y,  Superior  Ot^ 
Sp,  71,  1857,  Becker  t,  Mitchell,  5  AhbotUP 
Pr.,  458. 

175.  On  motion  to  set  aside  a  summons  for 
varying  from  the  complaint,  the  complaint 
may  be  set  aside  (this  being  the  proper  reme- 
dy), under  the  prayer  for  other  and  further 
relief.  Supreme  Ct,,,  Sp,  T.,  1866,  Bidder  «. 
Whitlock,  12  How,  Pr.,  208;  1857,  Boington 
V,  Lapham,  14  Id,,  800. 

17GL  An  order  striking  out  the  whole  of  a 
pleading,  is  not  warranted  by  a  notice  of  mo- 
tion to  strike  out  specified  parts  of  it^  and  for 
other  and  further  relief,  &c.  ilT.  F.  Com,  Pl,y 
1851,  Mott  9.  Burnett,  2  B.  D.  Smith,  50. 

177.  Fnder  a  general  clause  in  a  notice 
asking  for  other  and  farther  relief,  the  party 
cannot,  on  default,  take  costs  of  the  motion. 
[10  Wend.,  608.]  Supreme  Ot,,  1850,  KorHirop 
V,  YanDusen,  5  Hew,  Pr,,  184;  8.  C,  8  Oeda 
5.,  140. 

178.  Fortfaer  order.  Under  a  notice  of  a 
motion  that  the  answer  be  stricken  out  as 
frivolous,  "  or  for  such  or  ftirther  order J^  &c., 
the  plaintiff  cannot  demand  judgment  To 
effect  this,  the  words  "judgment"  or  "relief 
should  have  been  used  instead  of  "order.^' 
[1  Hill,  870;  8  How.  Pr.,  75.]  Supreme  Ot^ 
Ohamhere,  1850,  Darrow  f>.  Miller,  5  Hew,  Pr^ 
247;  8.O.,  8  CodeB,,^il, 

179.  Alternative.     Where  the  notice  of 
motion  asks  two  things,  in  the  alternative, 
one  of  which  the  party  is  not  entitled  to,  costs 
of  opposing  must  be  allowed.    Supreme  Ot,, 
Sp,  r.,  1849,  Smith  o.  Jones,  2  Code  B,,  88. 

180.  Leave  to  renew  cannot  be  granted 
under  the  general  prayer,  as  a  legitimate  ob- 
ject of  the  principal  motion,  where  there  are 
no  facts  in  the  moving-papers  on  which  to 
found  this  particular  relief.    [5  How.  Pr.,  247 1 
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8  Id.,  76.]    Supreme  Ot.,  3p.  T,,  1868,  Bellin- 
ger V.  HuHndale,  8  Sow,  Pr.^  118. 

8.  The  Ajffidtmt$. 

181.  Service  necessary.  Whenever  a  spe- 
cial motion  is  to  be  made,  founded  on  an 
affidavit,  a  copy  of  such  affidavit  must  be 
regularly  served  on  the  opposite  party.  Su- 
preme Ot.^  1799,  Fitzroy  v.  Card,  1  Johris,  Gas.^ 
80;  S.  0.,  Col  df  0.  Cos.,  69;  1808,  Grover 
«.  Green,  Id.y  190. 

102.  Where  notice  of  motion  is  requisite,  a 
copy  of  the  affidavit  on  which  it  is  made  ought 
to  be  served.  Ohaneery^  1817,  Brown  «. 
Ricketts,  2  Johns,  Ch,,  426. 

183.  Affidavits  and  other  papers  in  support 
of  non-enumerated  motion,  to  be  served.  Jhile 
49  0/1868. 

18ft.  What  to  be  served  on  enumerated  mo- 
tion.   Bule^  of  1S5S. 

185.  Affidavits  which  have  not  been  served, 
cannot  be  used  in  support  of  a  motion.  Su- 
preme Ct.y  1800,  Campbell  v.  Grove,  2  Johm, 
Cas^  106;  8.  0.,  Col  A  €,  Cas.y  118;  and 
see  Deas  v.  Smith,  1  Cai.^  172;  S.  C,  Col.  d 
a  Cos,,  22J ;  8.  P.,  1846,  Frost  v.  Flint,  2 
Bote.  Pr^  74;  Bennett «.  Pratt,  Id.,  TT, 

186L  Co|yy  affidavit  served  need  not  con- 
tain the  name  of  the  magistrate  before  whom 
it  was  sworn.  Supreme  Ot.,  1807,  Livingston 
o.  Cheetham,  2  JoKne,,  479. 

187.  When  the  Jurat  is  an  essential  part, — 
s.  g,y  in  respect  to  the  date, — It  must  be  given. 
Supreme  Ot,^  1829,  Ohase  o.  Edwards,  2  Wend,, 
288. 

188  An  error  in  the  name  of  the  ootirt, 
in  the  title  of  an  affidavit,  is  to  be  disregarded, 
when  it  is  certiun  that  the  party  could  not  have 
been  misled.  [Oode,  §  406.]  K  F.  Superior 
Ct^  1862,  Bowman  tj.  Sheldon,  6  Samdf.,  667. 

189.  An  affidavit  to  set  aside  prooeed- 
ingB  for  frregnlarity,  should  be  made  either 
by  the  party  or  his  solicitor.  The  affidavit  of 
the  counsel  is  not  sufficient  without  an  excuse. 
Charuiery,  1881,  People  v.  Spalding,  2  Paige, 
826.     Consult,  also,  Affidavit. 

190.  ^Wlien  a  third  person  makes  an  affi- 
davit (on  motion  to  open  default),  a  sufficient 
reason  should  be  shown  why  it  was  not  made 
by  the  party  himself.  Supreme  Ct.,  1806, 
Clark  V.  Frost,  8  Cai.,  H6 ;  8.  0.,  Col.  db  C. 
Cos.,  464. 

X9X  Several  defendants.  That  an  affi- 
davit to  obtain  an  injunction  on  a  bill  filed  by 


several  defendants,  need  not  be  sworn  to  by 
all.  Ct  of  Errors,  1801,  Le  Roy  t>.  8ervis,  1 
Cat.  Gas.,  iii. 

1921  Age  and  bifirmfty  of  party  not  an 
excuse  for  not  making  affidavit,  for  the  com- 
missioner should  go  to  his  house.  Supreme 
Gt.,  1806,  Clark  «.  Frost,  8  Cai,,  125;  8.  C, 
Coldb  aCfew.,464. 

193.  A  complaint  duly  verified  by  the 
plaintiff,  is  an  affidavit  upon  which  an  injunc- 
tion may  be  granted,  if  the  facts  are  alleged 
positively,  and  not  on  information  and  belief. 
[17  Barb.,  229.]  If.  T.  Com.  PI,  Sp.  T.,  1858, 
Levy  tj.  Ely,  16  Eo^.  Pr.,  396 ;  8. 0.,  wh  nom. 
Levy  V,  Ley,  6  Ahhotts'  Pr.,  89. 

Consult,  also,  iNJirNOTioisr,  IV.,  V. 

19^.  A  spdoial  aflBdavlt  of  merltB,  under 
the  Code,  is  not  indispensable  in  order  to  be 
l6t  in  to  defend,  when  there  are  no  suspicious 
circumstances.  [4  Hill,  61,  note.]  But  when 
circumstances  are  suspicious,  if  a  defendant 
has  a  good  defence  on  the  merits,  be  should 
show  the  court  in  wbat  it  consists.  Supreme 
Ct.,  Sp.  T.,  1851,  Dix  V.  Palmer,  5  Hou>.  Pr., 
288 ;  Van  Home  «.  Montgomery,  Id.,  288. 

X.  Opposmo  ItfonovB. 
190.  The  objection,  that  the  complaint 
doea  not  staite  facta  sufficient  to  constitute 
a  cause  of  action,  though  not  waived  by  omit- 
ting to  demur,  is  not  available  to  resist  an  in- 
terlocutory motion  in  the  cause, — e.  g.,  an  ap- 
plication for  an  order  for  the  examination  of 
the  defendant,  as  upon  a  discovery.  N.  F.  Sw- 
perior  Ot.,  1868,  Draper  v.  Ifenningsen,  16  How. 
Pr.,  281 ;  8.  P.,  Banks  t>.  Maher,  2  Boew.,  690. 

196.  Connter-affidavttSy  admissible  to  op 
pose  an  original  motion.  Supreme  Ct.,  1809, 
Watkinson  v.  Laughton,  4  Johns.,  807 ;  1810^ 
Hart  f>.  Faulkener,  6  Id.,  862 ;  and  see  Camp- 
bell f>.  Grove,  2  Johne.  Cob.,  106 ;  8.  0.,  Col. 
S  a  Cos.,  118. 

197.  Attorney's  own  affidavit  Where  a 
client  makes  a  summary  application  to  the 
court  against  his  solicitor,  the  latter  is  entitled  ^ 
to  use  his  own  affidavit  in  opposing  the  mo- 
tion. Chcmcery,  1848,  Merritt  v.  Lambert,  10 
Paige,  862.* 

198.  If  papers  to  oppose  a  motion  are 
wrongly  entitled,  they  cannot  be  relied  on  to 
raise  the  same  objection  to  the  moving-papers. 


*  Affirmed,  Court  ofErrort^  1845,  sub  nom.  Wallis 
V.  Loubat,  2  D«n.,  607. 
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Supreme  Ot.^  184<(,  Atwater  «.  Williams,  2  Mmo. 
/v.,  274, 
199.  Contxadlotiiiff  aiBdavlt  of  marits. 

Gonnter-affidavits  are  ioadmissible  on  motion 
to  set  aside  inquest,  where  merits  are  sworn 
to.  Supreme  Ot,^  1806,  Anonymous,  1  Johne^ 
818 ;  1808,  Philips  v.  Blagge,  8  U,^  141 ;  S.P., 
1829,  Hanford  9.  McNair,  2  Wend.^  286.  See, 
also,  Inquest,  88. 

.  200.  Excuse.  Gonnter-affidavits  may  be 
read  as  to  the  sufficiency  of  an  excuse  for  not 
moving  at  the  earliest  opportunity.  Supreme 
Ct,  1808,  Quin  «.  Riley,  8  Johne.^  249. 

XI.  AFFiBHATiyB  Relief. 

201.  Opportnnity  to  answer.  It  is  irregu- 
lar to  grant  affirmative  relief  to  a  party  op- 
posing a  motion,  upon  matter  appearing  in  his 
papers  which  the  other  party  has  had  no  op- 
portunity to  answer.  Supreme  Ct.^  1848,  Ghir- 
cie  V,  Sheldon,  8  Barl.^  282. 

202.  One  who  has  taken  an  irregular 
order  cannot  have  its  benefits  saved  to  him 
upon  terms,  on  the  motion  to  set  it  aside ;  he 
must  move  anew.  F.  Chan.  Ct,^  1889,  John- 
ston «.  Bloomer,  8  ^to.,  828. 

203.  Leave  to  sue.  Where  defendant,  in 
an  action  on  a  judgment,  moves  to  set  aside 
the  summons  and  complaint,  for  the  reason 
that  the  action  was  commenced  without  leave 
of  the  court,  such  leave  should  not  be  granted 
nwM  pro  tune,  upon  the  motion  to  vacate  the 
proceedings,  but  the  plaintiff  should  be  left  to 
his  direct  motion.  Supreme  Ot.,  Sp,  71,  1857, 
Finch  «.  Carpenter,  5  Abhotta^  Pr.,  226. 

204.  A  mere  numerical  error  in  a  judg- 
ment,— e.  ^.,  where  a  sale  was  directed  to  be 
advertised  three  weeks,  instead  of  m  as  re- 
quired by  law,  but  in  fact  the  advertisement 
was  published  six  weeks, — ^may  be  corrected 
on  a  motion  to  compel  a  purchaser  to  take  the 
title.  Supreme  CU,  Sp.  T.,  1857,  Alvord  «. 
Beach,  5  Abhotte'  Pr.,  451. 

205.  Amending.  On  motion  to  set  aside 
irregular  proceedings,  it  is  the  settled  practice 
to  allow  trifling  mistakes  to  be  amended,  with-' 
out  requiring  a  cross-motion.  Supreme  Ct., 
1842,  Jones  tJ.  Williams,  4  Hill,  84. 

Consult,  also,  Ambkduent,  27. 

XII.  Rebutting  Affidavits. 

206.  Supplementary  afSdavits  to  support 
motion,  not  received.  Supreme  Ot^  1800, 
Campbell  ads.  Grove.  2Jb7in«.  Ccw.,  105 ;  S.  0., 


Col  A  a  Cm.,  118 ;  1808,  Deas  v.  Smith,  1  OaL, 
172;  S.  C,  Col  S  C  Cos,,  221 ;  1805,  Clark  v. 
Frost,  8  Cai,  125;  8.  C,  Col  4&  C.  Cae.,  464. 

207.  An  affidavit  containing  new  matter 
cannot  be  read  in  support  of  a  motion,  though 
the  facts  in  it  were  not  known  till  the  day  of 
bringing  it  on.  The  party  should  have  served 
copies,  and  moved  tiie  next  day.  Supreme 
Ct,^  1804,  Bergen  9.  Boerum,  2  Cai.,  256.  To 
the  same  effect,  1805,  Clark  v.  Frost,  8  CaUy 
125;  8.  C,  Col  db  C  Cos.,  464. 

208.  Counter-affidavits  are  never  received 
to  sustain  a  motion,  even  in  support  of  char- 
acter of  witnesses  impeached  by  the  opposing 
affidavits.  Supreme  Ct,,  1824,  Oallen  «.  Kear- 
ny, 2  Cow.,  529. 

To  the  contrary,  1805,  Clark  €.  Frost,  8  Cai^ 
125;  8.  C,  Col  A  C.  Cos.,  464;  Sp.  71, 1854^ 
Merritt  v.  Baker,  11  Eov>.  Pr.^  456. 

209.  Service  neceMary.  Supplemental 
affidavits  cannot  be  received,  unless  copies  have 
been  served  the  same  length  of  time  before  the 
day  of  moving,  as  though  the  motion  were 
founded  on  them.  Supreme  Ct.,  1827,  Wilcox 
«.  Rowland,  6  Cow.,  576. 

210.  On  application  to  be  discharged,  on 
filing  common  bail,  counter-affidavits  are  ad- 
missible in  the  discretion  of  the  judge.  But 
where  plaintiff  swears  positively  to  a  debt,  it 
would  be  improper  to  receive  them.  Supreme 
Ct.,  1806,  Welsh  «.  Hill,  2  Johm.,  100. 

But  a  positive  affidavit  of  indebtedness  may 
be  avoided — e.  ^.,  by  showing  an  insolvent  dis- 
charge.   1881,  Jordan  v.  Jordan,  6  Wend,,  524. 

211.  Injonction.  The  rule  that  on  a  mo- 
tion to  dissolve  an  injunction,  plaintiff  cannot 
support  his  original  application  by  additional 
affidavits  to  those  on  which  it  was  based,  unless 
the  defendant  by  his  answer  sets  up  new  mat- 
ter in  avoidance  of  the  plaintiff^s  claim  [citing 
many  cases],  is  applicable  to  a  motion  for  an 
ii\j unction ;  and  the  plaintiff  will  not  be  allowed 
to  read  new  affidavits  to  meet  those  put  in  by 
the  defendant,  unless  the  latter  set  up  now 
matter  in  avoidance.  N,  T.  Com,  PI,  Sp.  71, 
1857,  Powell  «.  Clark,  5  AUotts'  Pr.,  70. 

212.  What  evidence  admiesible.  Where 
the  facts  involved  in  a  suit  occurred  at  a  dis- 
tance, statements  contained  in  alleged  letters 
of  third  persons  to  one  of  the  parties,  although 
not  strictly  evidence,  were  received  with  other 
testimony,  to  sustain  a  provisional  remedy. 
Merritt  v.  Thompson,  8  F.  D.  Smith,  288. 

Consult,  a?  to  Supplemental  affidavits  to 
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siutain  a  motioii,  the  titles  of  the  varioiu  snb- 
JeetB  of  motions 

TCTX\.  How  HSABD  AND  DbTEBMINED. 

2ia  Tbna  A  motion  notioed  for  a  day 
out  of  an  appointed  term,  most  be  brought  on 
upon  the  day  specified ;  and  if  it  is  not,  a  de- 
faTdt  cannot  be  taken  on  a  subsequent  day. 
£k^9rme  Ot.^  8p.  T.^  1848,  Yernoyy  «.  Tauney, 
8  Biiw.  Pr.,  869. 

214.  Non-enumerated  motions,  when  to  be 
beard.    EuU^  of  1868. 

215.  Tbe  praotiGe  of  41ie  N.  T.  Superior 
Cooxti  in  respect  to  ca^pwrU  motions,  the  hear- 
ing of  motions  upon  notice,  and  the  granting  of 
orders  by  default— defined.  K  T.  Superwr  Gt,^ 
ChanHwn^  1865,  Oobb  e.  Lackey,  4  Ihur^  678 ; 
8.  0.,  2  Al^M  Pt,,  168 ;  12  Hovi.  Fr,,  200. 

216.  Wliere  no  one  oppoaea^  only  the  thing 
specificaDy  asked  for  will  be  granted ;  though 
-where  opposition  is  made,  relief  may  be  given 
xmder  the  general  or  alternative  prayer.  Cfhan^ 
cery^  1844,  Rogers  v.  Toole,  11  Paige^  212. 

217.  Fkoof  of  aervloe.  A  motion,  though 
not  opposed,  cannot  be  granted  if  proof  of  ser- 
vice is  insufficient.  Supreme  Ct^  1806,  Jackson 
«.  Giles,  8  Cal,  88;  8. 0.,  Col  A  0.  Oaa^  442. 

218.  But  a  party  who  relies  on  the  attention 
of  the  court,  and  does  not  attend  to  oppose, 
cannot,  after  lapse  of  a  term,  object  to  the  insuf- 
fidenoy,  if  the  court  failed  to  notice  it.  Supreme 
€ft,^  1812,  Gaines  «.  Brown,  8  (7at.,  88,  note, 

219.  Upon  a  motion  where  there  is  no  op- 
position, the  court  will. not  examine  further 
than  to  see  that  there  has  been  regular  service 
of  the  notice.  If  the  notice  was  defective,  the 
party  must  appear  and  oppose.  Supreme  Ct,^ 
1800,  Hoyt  9.  Campbell,  Ool.  A  C,  Ca»,^  129. 

220.  To  appear  merely  for  tbe  purpose  of 
asking  an  adjournment,  is  a  waiver  of  an  ob- 
jection to  the  proof  of  service.  [1  Abbotts' 
Pr.,  84.]  Supreme  Ot,  1869,  IJtica  City  Bank 
V.  Boel,  17  How,  Pr.,  498;  S.  0.,  9  Abbotts' 
Pr.,  386. 

221.  Bistance  of  resldenoe  of  the  attorney 
receiving  a  notice  from  the  place  of  the  court, 
— Held,  an  excuse  for  not  opposing  on  the  first 
day  of  the  term.  Supreme  Ot,  1800,  Torrey 
V.  Morehouse,  1  Johns,  Gas.,  242. 

222.  Prftllmlnary  objeotioiia  often  heard 
and  reserved  to  be  disposed  of  with  tbe  merits. 
Lowber  «.  Mayor,  Ac,  of  N.  Y,,  6  AbbotUi*  Pr., 
825,  827,  noU, 


223.  toagnlaiity.  That  to  set  aside  pro- 
ceedings solely  for  irregularity,  a  clear  case 
must  be  shown.  Supreme  Ot.,  1829,  Potter  v. 
Tuttle,  2  Wend.,  264. 

And  the  moving  party  will  be  held  to  strict 
regularity.  Chancery,  1840,  Hawley  v.  Don- 
nelly, 8  Paige^  416. 

224.  Cksniliot  of  testimony.  On  an  appli- 
cation to  its  equitable  powers,  the  court  is 
competent  to  decide  questions  of  fact ;  but  in 
case  of  a  difficulty  in  weighing  contradictory 
testimony,  and  the  credibility  of  witnesses,  it 
will  award  a  feigned  issue.  Supreme  Ct.,  1884, 
McEinstry  9.  Thurston,  12  Wend.,  222. 

225.  If  the  cause  of  action  is  one  which 
would  authorize  an  execution  against  the  per- 
son, in  case  of  a  recovery,  an  order  of  arrest 
should  not  be  vacated  merely  because  the 
cause  of  action  is  denied,  while  the  opposing 
affidavits  sustain  that  on  which  the  order  was 
granted.  IT.  F.  Superior  Ct.,  Sp,  T.,  1867, 
Bedell  v.  Sturta,  1  Bosw.,  684;  S.  0.,  6  Ab- 
botts' Pr,,  819,  noU. 

226.  Preferenoe.  A  motion  for  judgment 
on  a  frivolous  demurrer  will  not  have  priority, 
unless  the  notice  states  that  such  is  the  ground 
of  the  application.  Supreme  Ct,  1806,  Kibbe 
9.  Stoddard,  8  Cai,,  129. 

227.  Motion  to  overrule  frivolous  plea  has 
the  same  preference  as  a  motion  on  a  frivolous 
demurrer.  Supreme  Ct.,  1806,  Anonymous, 
2  Cat,,  877;  8.  0.,  Col  A  C,  Cos.,  419. 

228.  Motions  to  Vacate  or  modify  a  provisional 
remedy,  and  appeals  from  orders  allowing  pro- 
visional remedy,  have  preference  over  all  other 
motions.  Code  <if  Pro.^  §  401 ;  as  amended,  Lams 
qf  1858,  496,  cb.  806,  §  18. 

229.  In  ennmaratod  motiona,  each  party 
to  briefly  state,  upon  his  printed  points,  the 
leading  facts,  with  references  to  the  evidence. 
The  court  will  not  hear  extended  discussion 
on  mere  question  of  fact.    Rule  46  q^  1868. 

230.  The  oonrt  will  not  poatpone  a  mo- 
tion, to  give  time  to  prepare  affidavits,  except 
on  some  reason  shown  for  not  being  prepared. 
Supreme  Ct.,  1806,  Jackson  «.  Ferguson,  8  Ca/i., 
127;  S.  0.,  Col  A  C.  Cos.,  487. 

231.  A  motion  suspended,  upon  the  ground 
of  alleged  fraud  in  its  foundation.  Brown  «. 
Burdick,  18  Wend.,  611. 

232.  Standing  over.  Motions  at  chambers 
not  heard  on  the  day  for  which  they  are  no- 
ticed, in  consequence  of  the  inability  of  the 
court  to  bear  them,  stand  over  as  a  matter  of 
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•oottrse  nntil  the  next  day,  nnlesB  a  diflforent 
disposition  ia  made.  Supreme  Ot.^  Ohtmbere:^ 
1856,  l&ithis  t.  Tail,  10  ff&w.  JFV.,  468. 

233.  Traxuferring.  Judge  at  chambers,  un- 
able to  hear  motion,  maj  transfer  it  to  another. 
<3befe6/Pro.,§404. 

234.  The  oonstitationaUty  of  a  law  of  the 

State  onght  not  to  be  called  in  qnestion  snm 
mariiy  on  a  motion  to  strike  ont  part  of  a 
pleading  as  irreleyant.  K  Y,  Com,  Pl.^  Sp.  2*., 
1862,  Brien  f .  Clay,  1  JS.  D,  Smith,  649. 

XIV.  COTTNTKBMANDIWG. 

235.  Where  the  object  of  a  motion  is  effect- 
ed without  bringing  it  on,  the  party  will  not 
be  charged  with  costs,  if  he  countermands  the 
notice.  Supreme  Gt.y  1828,  lisher  9.  Parmelee, 
1  Wend.,  22. 

236.  A  notice  of  a  motion  cannot  be  so 
countermanded  as  to  deprive  the  other  party 
of  the  right  to  attend  and  have  the  motion 
dismissed  with  costs.  N,  T.  Superior  Ot.,  £^, 
7.,  1868,  Bates  «.  James,  1  Duer,  668. 

XV.  Renewals. 

237.  A  motlDii  denied  upon  tbe  merite 
cannot  be  renewed  without  leave.  Chancery, 
1814,  Hoffinan  9.  Livingston,  1  Johm,  Oh., 
Sll ;  1847,  Dodd  «.  Astor,  2  Barb.  Ok.,  896. 
Supreme  Ot.,  1846,  Pike  v.  Power,  1  Sino.  Pr., 
164;  Barker  «.  McBride,  Id.,  108;  £^.  T,, 
1868,  Bellinger  v,  Martlndale,  8  Id.,  118. 

238.  This  rule  applies  to  motions  for  a  com- 
mission as  well  as  other  cases.  Supreme  Ot,, 
1848,  DoUfus  c,  Frosch,  6  Eill,  493.  8.  P., 
1834,  Allen  v.  Gibbs,  12  Wend.,  202. 

239.  The  new  matter  which  will  alone  Jus- 
tify the  renewal  of  a  motion  without  leave, 
must  be  something  which  has  happened,  or 
for  the  first  time  come  to  the  knowledge  of 
the  party,  since  the  former  decision.  Supreme 
at.,  Sp.  T.,  1847,  Willet  v.  Fayerweather,  1 
Barb.,  72. 

240.  Additional  or  cumulative  evidence  is 
not  enough.  F.  Chan.  Ot.,  1841,  Ray  v.  CJon- 
nor,  8  Muj.,  478. 

241.  New  papers.  A  motion  founded  only 
upon  the  same  papers,  or  only  a  part  of  the 
papers  upon  which  it  was  formerly  made  and 
denied,  must  be  denied  with  costs.  V.  Chan, 
Ot.,  1840,  Fenton  v.  Lumberman's  Bank, 
Clarke,  360. 

242.  Omitted  coats.    If  a  party  does  not 


apply  tor  all  the  costs  which  he  ia  enitilled  to 
on  his  motion,  he  waives  what  he  does  not 
ask,  and  cannot  move  for  them  at  a  subse- 
quent term.  Supreme  Ot.,  1806,  Pahner  «• 
Mulligan,  2  Oai.,  380. 

243.  Several  Irregalarttlas.  A  party  com- 
plaining of  proceedings  as  irregular,  must  em- 
body all  his  objections  in  one  motion ;  he  can- 
not make  separate  motions  for  each.  Supreme 
Ot,,  Sp.  71, 1848,  Desmond  «.  Wol^  1  OedeR, 
49 ;  S.  0.,  6  If.  T.  Leg.  Ohi.,  889.  Followed, 
1862,  Mills  «>.  Thursby  (No.  2),  11  How.Pr.,  114. 

244.  Default  The  denial  of  a  motion  by 
the  defiiult  of  the  moving  party  is  no  bar  to 
its  renewal  if  the  default  is  ezoosed.  2T,  F. 
Superior  Ot.,  1862,  Bowman  «.  Sheldon,  6 
Scmdf.,  667. 

245.  Renewal  after  deftiiilt.  Where  a  mo- 
tion granted  by  default  is  opened  on  excuse, 
it  must  be  heard,  as  to  tbe  party  who  took  it, 
on  the  identical  papers  on  which  it  was  moved. 
S^tpreme  Ot.,  1828^,  Knowlton  «.  Bowrason,  8 
Cow.,  136. 

246k  A  tfuMfton  to  vaoate  an  order  deny- 
ing a  previous  motion  of  the  party  cannot  be 
made  without  leave  of  Ae  court.  Gt.  af  Er- 
rore,  1884,  Mitchell  9.  Allen,  12  Wend.,  290 ; 
explaining  Standmrd  «.  Williams,  10  Id.,  699. 

247.  Motldn  to  set  aside  revooatlon. 
Under  2  Rev.  Stat.,  2  ed.,  209,  §  27,  which 
fbrbids  a  second  application  to  a  &ipreme 
Court  commissioner  for  an  order  once  refused, 
revocation  of  an  order  by  the  officer  who 
granted  it  is  equivalent  to  an  original  refusal 
of  it ;  and  an  appeal  or  a  motion  to  set  aside 
the  revocation  cannot  be  had.  Supreme  Ot., 
1848,  Gould  9.  Boot,  4  SiU,  664. 

24a  A  motion  once  dented  cannot  be  rcr 
newed  before  another  justice  on  the  same 
facts.  [Rule  87.]  Supreme  Ot.,  Sp.  T.,  1862, 
Milts  «.  Thursby  (No.  2),  11  How.  Pr.,  114. 

M9.  But  this  should  not  prevent  a  motion 
to  modify  or  vacate,  founded  on  matters  aris- 
ing or  discovered  since  the  first  motion,  when 
no  laches  are  imputable  to  the  moving  party. 
y.  Y.  Superior  Ot.,  Sp.  T.,  1867,  Oazneau  v. 
Bryant,  6  Dwr,  668 ;  S.  0.,  4  Alhotte'  Pr.,  402. 

250.  Renewing  motion  which  had  been 
granted  on  terms.  A  defendant  may  move 
upon  his  answer  for  a  discharge  of  a  n^  exeat ; 
although,  before  answer,  he  had  obtained  an 
order  for  its  discharge,  upon  terms  which  he 
never  complied  with.  V.  Chan.  Ot.,  1889, 
Evans  v.  Van  Hall,  Clarice,  22. 
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2SJL  StlpiilatIoiitoataldeeT0Dtof  saatioxi. 

Pending  defendant's  motion  to  open  a  default, 
he  gave  a  note  for  the  jadgment  to  the  plain- 
tiff, on  a  stipnlation  that  if  the  motion  were 
granted  the  note  ehoald  be  returned,  if  denied, 
it  should  be  plaintifTs  absolutely.  The  motion 
was  denied  without  prejudice.  Seldy  that 
defendant  could  not  renew  it  Suprmne  Oty 
1846,  Smith  «,  Van  Patten,  2  How.  Fr.,  285. 

252.  'Waiver  of  leave  to  rooaw.  By  ap- 
pealing from  an  oider,  the  appellant  waives 
leave  reeerred  to  him  to  renew  the  motion 
which  the  order  denied.  Supreme  Ct,^  1858, 
Peel  9,  Elliott,  U  Mm.  Pr.,  483. 

258.  JX9fw  xaotfion  on  a  saw  judgmant 
A  motion  of  a  judgment-creditor  to  set  a 
judgment  by  confession,  having  been  denied, 
without  leave  to  renew,  subsequently  the  as- 
signee of  that  Judgment-creditor  having  reeov- 
ered  another  judgment,  made  a  new  motion 
upon  them  both.  HeJd^  that  the  subject  of 
the.motion  was  not  ret  ad^ieata^  The  new 
^udgmeatc gives  a  right  to  move.  Supreme  Ot,^ 
Sjj}.  jr.,  1855,  Bonnell  «.  Henry,  18  ffow,  Fr,, 
148. 

25#.  SMfaiot  notloiw.  Denial  of  a  motion 
to  set  aside  declaration,  on  the  ground  that  it 
had  not  been  filed  when  it  was  senrod,  does 
Bot  preclude  a  subsequent  motion  to  open  a 
de&nlt^  on  the^groond  that  the  d«olavation  had 
never  been  regdiafly  ffled.  Supreme  Oty  1846), 
IVost  f>.  Slint,  2  Eaw.  Pr.,  125. 

9W.  Oaoood  aifdloattooa.  If  any  appli- 
cation for  an  order  be  made  to  any  judge  or 
justice,  and  sueh  order  be  refosed  in  whole  or 
in  part,  or  be  granted  conditionally,  or  on 
terms,  no  subseqaent  ^plication  upon  the 
. sameatate  of  &ets  shall  be  made  to  any  other 
judge  or  justice;  and  if  upon  euch  subsequent 
application  any  order  be  made,  it  shall  be  re 
voked.  And. in  his  affidavit  for  such  order, 
the  party  shiU  state  whether  any  previous 
application  for  such  order  has  been  made. 
i2u20  28  4/1858. 

256.  Sevana  dafendaiitB.  The  denial  of  a 
motion  fi)r  a  obaage  of  place  of  trial,  made  by 
one  defendant,  does  not  prejudice  the  right  of 
another  defendant,  snbseqoenily  served  with 
summons,  to  make  a  similar  motion.  ^6^- 
preme  Gt,  j^.  7*.,  1869,  New  Jersey  Zinc  Oo. 
V.  Blood,  8  Abhotts'  Pr,,  147. 

297.  Moving  after  atipfalation.  That  where 
the  rules  do  not  provide  otherwise,  an  enlarge- 
ment of  time  may  be  applied  for  ex  parte  after 


an  enlargement  by  stipulation ;  but  the  appU  • 
cation  should  disclose  the  stipulation.  0%an- 
eery^  1831,  Fitch  v.  Hazeltine,  2  Faige^  416. 

XVI.  OEDaass. 
1.  In  Oenerai. 

258.  Order  defined,  as  a  direction  of  a  court 
or  judge  made  or  entered  in  writing,  and  not  in- 
cluded in  a  judgment.    Code  </  Fro. ,  §  400. 

259.  The  action  of  the  court,  not  the  terma 
of  the  notice,  are  the  test  whethw  the  deter> 
mination  of  an  application  is  an  order  or  a 
judgment.  Granting  a  ^^  motion"  for  judg- 
ment on  a  demunrer  is  a  judgment.  Supreme 
Ct^  Bp,  r.,  1858,  Boberte  e.  Morrison,  7  Mow. 
Fr.,  896 ;  S.  0.,  11  N.  F.  Lag,  Obe,,  61. 

2601  That  an  illegal  proviaton  in  an  order, 
which  is  aepacable  from  the  rest,  and  has  been 
diaregsrded,  does  not  vitiate  the  proceedings 
as  to  the  rest.  Supreme  Ot,^  185T,  People  e. 
Omnmings,  8  Fa/rh,  Or,,  848. 

2SX.  Tovm.  Qf  caption  of  order  under  ju- 
diciai7  act.    Matter  of  Myers,  8  Meu.  iV.,  284. 

M2.  iMIrtyika  of  the  olark  in  dnawing  up 
a  rule,  f^mended  on  application  to  the  court 
Ohurch  e.  United  Ins.  Co.,  1  (hi,^  7. 

263.  Bnrorintitia.  An  order,  agreed  upon 
by  attorneys,  in  open  court,  allowing  defend- 
ant time  to  appeal,  entered  and  acted  upon  by 
both  parties,  but  in  which  defendant's  Ohria- 
tian  name  was  erroneously  staited; — Heldy 
valid  and  amendable.  Supreme  Gt.j  Sp.  H, 
1857,  People  v.  Tarbell,  17  J5w.  Pn,  120. 

254.  CEbambesa'  otdfN:  made  and  entitied 
at  apaolal  tenn.  The  mere  entitling  an  order 
as  at  special  term,  which  by  law  may  be  made 
before  a  judge  oat  of  court,  or  the  making  of 
it  by  the  judge  when  sitting  at  special  term, 
instead  of  when  aitting  at  chambers,  does  not 
vitiate  the  order.  He  has  the  power  to  make 
the  order  as  a  judge,  and  it  detracts  nothing 
from  the  force  of  the  order  made  by  him  as  a 
judge,  that  he  makes  it  at  the  special  term,  or 
entitles  it  as  made  at  the  special  term.  And 
if  such  an  order  is  to  be  appealed  from,  it  is 
to  be  entered  as  if  made  at  the  special  term. 
[Oode  of  Pro.,  §  850.]  Supreme  Ct.,  1856, 
Matter  of  Kniekerbocker  Bank,  19  Barh.,  602 ; 
8.  P.,  Sp.  T.,  1867,  Wickes  «.  Dresser,  4  Ab 
botts*  Fr.,  98 ;  S.  0.,  18  ffow.  Fr,,  831 ;  and 
see  OouKT,  31 ;  Main  «.  Pope,  16  Eow.  Pr., 
278 ;  but  compare  HaiTis  v.  Clark,  10  Id,,  415. 

265.  Bpeolal  tenn.  order  at  circuit.  An 
ord«r  which  can  only  be  made  at  special  term, 
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is  void  if  made  at  circuit  when  there  was  no 
special  term.  SvLpreTM  Ot,^  1849,  Bedell  «. 
Powell,  8  Oods  E^  61. 

266.  Delay  of  the  coart  After  defendant 
has  moved  to  change  the  place  of  trial,  hnt 
before  a  decision  of  the  motion,  if  there  is  no 
stay  of  proceedings,  plaintiff  may  take  an  in- 
quest; bat  if,  snbseqnently,  a  decision  is  ren- 
dered granting  the  motion,  the  inquest  will  be 
defeated  thereby.  The  order  takes  effect  as 
of  the  time  the  motion  was  made.  Delay  of 
the  court  should  not  prejudice  the  party,  [i 
Barb.,  624.]  awpreme  €t,,  Sp.  71, 1857,  Will- 
son  0.  Henderson,  16  Hwd,  iV.,  90. 

267.  The  dootzlne  of  the  conolualve  effsot 
of  an  adjudication,  does  not  apply  to  the  deci- 
sion of  a  summary  application,  but  a  farther 
discussion  of  the  same  subject  may  be  had,  on 
further  facts.  Ct,  of  Error$y  1816,  Simson  «. 
Hart,  14  John».,  68. 

Or  in  the  more  regular  form  of  a  suit  1828, 
Dickenson  o.  Gilliland,  1  (7<H0.,  496.  Bee,  also, 
FosicsB  Adjudioation,  66-71. 

268.  An  order  en^Mwering  a  tnutee  of 
tnfiEUitB,  1,  to  sell,  or  2,  to  mortgage,  or  8,  to 
convey  in  satisfaction  of  any  debts,  at  a  valua- 
tion ;  and  providing  that  every  sale,  and  mort- 
gage, and  conveyance  in  satisfaction  shall  be 
approved  by  a  master, — Held^  not  to  require 
approval  in  case  of  a  sale  for  cash.  Ot.  of  Er- 
rors^ 1888,  Oochran  «.  Van  Surlay,  20  W&nd,^ 
866 ;  affirming  S.  0.,  wh  nom,  Clarke  «.  Van 
Surlay,  16  Id,,  486. 

269.  An  order  reqioirtng  a  bond,  is  satis- 
fied by  an  undertaking,  if  it  is  such  as  would 
be  effective  for  the  same  purpose.  Suipreme 
CU,  Sp.  T.,  1868,  People  «.  Lowber,  7  Abhotte' 
JPr,,  168. 

270.  A  party  who  is  nnable  to  fdlfil  the 
conditions  for  which,  on  opening  a  default, 
he  is  required  to  stipulate,  should  seek  his 
remedy,  not  by  appeal  from  the  order  which 
required  the  stipulations,  but  by  giving  the 
required  stipulations ;  and  if  by  reason  of  facts 
beyond  his  control,  he  cannot  comply  with  it, 
he  should  then  set  up  such  facts  in  answer  to 
the  defendant's  motion  founded  on  his  omis- 
sion to  comply.  27".  Y,  Superior  Ct,^  1862, 
Gale  «.  Vernon,  4  Sandf^  709. 

2.  Filing  Papers  and  Entering  Order. 

271.  Filing.  It  is  the  duty  of  the  attorney 
to  file  the  affidavits  on  making  or  opposing  a 
motion,  whether  enumerated  or  non-enumer- 


ated, and  he  will  be  compelled  to  do  so  upon 
a  mere  suggestion ;  nor  can  he  or  the  party 
object  that  filing  them  will  criminate  him. 
Supreme  QU^  1826,  Anonymous,  6  Oovi.,  18. 

272.  "Wliere  several  applioationa  are  de- 
cided or  several  directions  in  a  cause  are  given 
at  the  same  time  by  the  court,  unless  the  court 
otherwise  direct,  the  whole  should  be  embraced 
in  one  order.  And  if  any  thing  is  omitted, 
the  other  party  should  not  enter  an  additional 
order,  but  apply  to  have  it  corrected.  Ohamr 
e&ry,  1887,  Hunt  c.  Wallis,  6  Paigey  871. 

273.  Entry  and  settlement  Orders  not 
effectual  till  entered.  If  not  entered  within 
twenty-four  hours,  any  party  interested  may 
enter.  If  its  provisions  are  special,  copy 
should  be  served  before  settlement.  Chan- 
e&ryy  1888,  Whitney  9.  Belden,  4  Paige,  140. 
Compare  Hoffman  «.  Treadwell,  6  Id,,  83. 

274.  FUingpapers regulated.  EuleZ  <?^1868. 

275.  Upon  a  motion  before  a  judge  out  of 
court  upon  notice,  the  affidavits  most  be  filed 
by  the  attorney,  and  the  order  must  be  en- 
tered by  the  prevailing  party.  Supreme  Ot^ 
Ohambere,  1848,  Savage  «.  Belyea,  8  Bow.  Pr^ 
276;  S.  0.,  1  Code  B.,  42;  and  see  Kicholson 
«.  Dunham,  Id,,  119. 

276.  Order  of  a  judge,  enlarging  time,  made 
ex  pofitte  at  chambers,  need  not  be  entered 
with  the  clerk ;  but  may  be  disregarded,  unless 
the  affidavit,  or  a  copy  thereof  is  served  with 
a  copy  of  the  order.  Supreme  Ot,,  Ohambere, 
1848,  Savage  o.  Belyea,  8  How.  Pr,,  276;  S. 
0.,  1  Oode  R.,  42. 

277.  As  the  Oode  does  not  expressly  require 
affidavits  to  be  filed,  if  it  appear  on  a  motion 
to  set  aside  an  order  for  a  defect  in  the  affi- 
davits, that  a  sufficient  affidavit  was  used  on- 
the  hearing  of  the  motion,  though  not  filed,  the 
order  should  not  be  set  aside.  Supreme  Ot.,  Sp, 
T.,  1860,  Vernam  v,  Holbrook,  6  Sow,  Pr.,  8. 

278.  AfBdaiits  on  which  ix^junction  or  at- 
tachment or  service  by  publication  or  substi- 
tuted service  has  been  ordered,  must  be  filed 
with  the  order.    Bule  4  of  1868. 

279.  An  order  opening  a  default  is  of  no 
avail  to  support  a  notice  of  argument  given 
before  the  order  has  been  entered  and  ser  red. 
Supreme  Ot,  Sp,  T,,  1864,  Ayres  v,  Oovill,  9 
Eou),  Pr.,  578. 

8.  Ifotice  of  Entry.    Service.    Enforewyg, 

280.  Notice,  w^hen  necessary.  Where  a 
judge  who  had  granted  a  stay  of  proceedings 
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on  a  Terdiot,  enbseqaentlj  entertained  an  ap- 
plication to  modify  it  by  allowing  judgment 
to  be  entered,  which  application  the  adverse 
party  opposed, — Eeld^  that  notice  of  his  order 
granting  the  application  was  not  necessary  to 
be  gtven  to  the  adverse  party  before  the  entry 
of  judgment.  Supreme  Ot.^  Sp.  T.,  1847,  Ladd 
V.  Ingham,  3  How,  Pr,^  90. 

281.  Notice  of  resettlemeixt  When  an  or- 
der is  settled  ex  parte,  and  entered  and  a  copy 
served,  but  is  afterwards  resettled  and  modified 
by  the  jndge  who  made  it,  by  modifying  the 
original  order,  the  party  obtaining  the  order,  if 
he  wonld  limit  the  time  in  which  to  appeal  from 
it,  mnst  canse  it  to  be  entered  as  finally  settled, 
and  serve  a  copy  of  it  anew.  N",  Y.  Superior 
{7e.,  1854^  Bowman  v,  Earle,  8  Duer,  691. 

282.  A  party  wbo  obtains  a  rule  mnst 
take  notice  of  it  Supreme  Ot.,  1827,  Jackson 
«.  Johnson,  7  Cow.,  419.  K  Y.  Svperior  Ot.^ 
1848,  Mottram  v.  Mills,  1  Sand/.,  671. 

283.  Under  the  act  of  1844  (Laws  o/1844, 
876,  ch.  415,  §  11), — ^which  authorizes  exami- 
nation of  non-residents  of  the  city  of  New 
York,  de  bene  esas,  In  criminal  cases  there,  and 
requires  the  judge^s  order  for  examination  to 
specify  the  length  of  notice  to  be  given, — an 
order  specifying  an  hour  of  the  same  day  as 
the  time  for  the  examination,  and  directing 
the  order  to  be  served  forthwith  on  the  ac- 
cused, is  sufficient ;  and  if  the  accused  attends 
without  objection,  due  service  may  be  pre- 
sumed. Supreme  Ct,  1850,  People  t).  Ohrys- 
tal,  8  Barb.,  645. 

284.  T6  bring  a  party  into  contempt  for 
disobeying  a  judge's  order,  the  original  must 
be  shown  at  the  time  the  copy  is  served.  [8 
T.  R.,  861.]  Supreme  Ot,,  1808,  HowUnd  v. 
Ralph,  8  Johns,,  20. 

Except  for  this  purpose,  showing  an  original 
order  is  unnecessary.  1827,  Bank  of  IJtica  f>, 
Kibby,  7  Cow,,  148. 

285.  To  bring  into  contempt  for  non-pay- 
ment of  costs,  greater  strictness  is  required 
than  in  ordinary  cases ;  and  the  person  serv- 
ing the  taxed  bill,  &c.,  must  show  his  author- 
ity to  receive  the  costs.  Supreme  Ct,^  1808, 
Jackson  v.  Yirgil,  3  Johns,,  188. 

286.  Order  of  court.  Where  an  injunction 
is  granted  by  the  court,  and  not  by  a  judge 
out  of  court,  it  is  properly  served  by  delivering 
a  certified  copy ;  exhibiting  the  original  is  not 
requisite.  N.  Y.  Com,  PI,  Sp,  T,,  1857,  Mayor, 
&o.,  of  N.  Y.  «.  Conover,  5  Abbotts'  Pr,,  244. 


287.  An  order  directing  payment  of  any 

sum  of  money,  if  not  conditional,  may  be  en- 
forced by  precept  issued  of  course  and  without 
demand.    Lawt  qf  1840,  833,  ch.  886,  §  15. 

288.  That  an  order  that  plaintiff  pay  de- 
fendant's costs  subsequent  to  an  offer  to  take 
judgment  {Code,  %  885)  may  be  enforced  un- 
der the  Laws  of  1 846,  491.  K  Y.  Superior  Ct, 
1851,  Megrath  tj.  Van  Wyck,  8  Sandf,,  750. 

289.  An  order  overruling  a  demurrer 
with  costs  absolutely,  is  an  interlocutory  or- 
der, and  the  costs  may  be  collected  by  pre- 
cept (in  a  case  before  the  Code),  without  en- 
rolling the  order.  N,  Y.  Superior  Ct,  1849, 
Poillon  V.  Houghton,  2  Code  E,,  14. 

4.  Conditions, 

290.  Vrhere  a  favor  ia  granted  to  a  party 
on  condition, — e.  g,,  leave  to  amend  on  pay- 
ment of  costs, — he  must,  at  his  peril,  take  no- 
tice of  the  order  and  comply  with  its  condi- 
tions. Supreme  Ct,  1840,  Willink  «.  Renwick, 
22  Wend,,  608. 

291.  An  order  to  amend  and  pay  costs,  does 
not  make  payment  a  condition  precedent.  K. 
Y,  Superior  Ct.,  1851,  Sturtevant  v,  Fairman, 
4  Sandf,,  674. 

292.  Under  an  order  granted  upon  pay- 
ment of  coats,  with  no  time  specified  for  their 
payment,  the  payment  is  a  condition,  and  must 
be  made  within  24  hours.  Supreme  Ct,  1827, 
Sabin  9.  Johnson,  7  Cow.,  421.  To  the  same 
effect,  1811,  Pugsley  v.  Van  Alen,  %  Johns,,  852. 

293.  Twenty  days  allowed  for  perform- 
ance of  condition ;  but  in  case  of  costs  to  be 
adjusted,  fifteen  days  allowed  for  payment 
after  adjustment.    Rule  67  of  1868. 

294.  Rule  85  of  the  Supreme  Court  {Rule 
67  ^t^  1858) — allowing  time  for  the  payment 
of  costs,  or  performance  of  condition  imposed 
by  an  order — ^has  no  application  to  an  order 
under  section  244  of  the  Code  for  the  satisfac- 
tion of  part  of  plaintiff's  claim,  admitted  by 
defendants.  Such  order  may  be  enforced 
either  as  a  judgment  or  as  a  provisional  rem- 
edy. K  F.  Com,  PI,  1858,  Baker  v.  Nuss 
baum,  1  Hilt,  649. 

6.  Void  and  Voidable  Orders,    IHsregarding, 

295.  An  irregular  order  of  the  court  is  not 
void ;  but  a  common  order  entered  contrary 
to  it  may  be  made  good  by  relation,  by  setting 
the  former  aside.  Chancery,  1886,  Studwell 
V,  Palmer,  5  Paige,  166. 
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296.  An  irregnlar  order  of  the  court  made 
«0  parte  is  not  void.  [8  Paige,  166 ;  6  Id., 
871;  2  Wend.,  625.]  Supreme  Ot.,  3p.  7!, 
1864,  Harris  v.  Clark,  10  ffow.  Pr.,  416.  To 
similar  effect,  see  Davenport «.  Sniffen,  1  Ba/rb,^ 
228. 

297.  That  a  chamber  order  which  is  en- 
tirely nnanthorized  is  a  nnllity.  Chancery^ 
1837,  Hunt  ©.  Wallis,  6  Faige^  871. 

298.  An  order  to  stay  is  not  to  be  treated 
as  a  nnllity  merely  because  the  affidavit  on 
which  it  was  founded  failed  to  conform  to  the 
requisites  of  the  rules.  Though  erroneons,  it 
must  be  respected  until  revoked.  Svprems 
Ct.,  1840,  Starr  v,  Prancis,  22  Wmd,,  638. 

299.  An  order  to  stay  proceedings,  though 
improvidently  made,  or  not  in  due  form,  is  ef- 
fectual until  revoked.  Svpreme  Ot.^  1824, 
Roosevelt  9.  Gardinier,  2  Ccw,^  468;  1824, 
Jackson  9.  Jacksou,  3  Id,^  73.  To  the  same 
effect,  1840,  Starr  v.  Francis,  22  Wmd,y  683. 
Chancery^  1632,  Osgood  n.  Joslin,  3  Paige^  195. 

300.  XIntil  the  ixicatur  of  a  stay  it  is  irregu- 
lar to  proceed.  Supreme  Ot.^  1829,  Duncan  v. 
Sun  Fire  Ins.  Co.,  2  TTe/uZ.,  626. 

301.  An  order  improvidently  granted,  or 
irregular,  or  obtained  by  fraud  of  a  party,  is 
not  to  be  disregarded  as  void,  but  application 
must  be  made  to  the  court  or  officer.  Su- 
preme Ct,^  1848,*Gould  V.  Root,  4  HiU^  654. 

302.  Where  the  officer  has  no  Jurisdiction 
— 0.  ^.,  a  Supreme  Oourt  commissioner,  to  stay 
proceedings  after  verdict— his  order  is  null, 
and  may  be  disregarded.  Supreme  CU^  1848, 
Spencer  v.  Barber,  6  Hill,  668;  1846,  Metho- 
dist Episcopal  Church  «.  Tryon,  2  How.  Pr.y 
182;  Sp,  r.,  1849,  Schenck  v,  McEie,  4  Id., 
246;  and  see  Haner  v.  Bliss,  7  Id,,  246. 

303.  May  obey.  That  a  party  is  not  bound 
to  treat  as  a  nullity  an  order  which  is  obtained 
in  conflict  with  rules  of  court.  Olumcery, 
1882,  Osgood  V.  Joslin,  3  Paige,  196. 

304.  An  order  enlarging  time  may  be  dis- 
regarded unless  the  affidavit  or  copy  thereof 
on  which  it  was  obtained  is  served  with  it. 
Code  of  Pro,,  ^^06, 

305.  If  an  order  extending  the  time  to  an- 
swer or  demur  be  made  without  the  affidavit 
of  merits  required  by  Rule  20,  it  may  be  disre- 
garded as  much  as  if  it  were  made  without 
any  affidavit  at  all.  [Code,  §  405J.  Supreme 
Ct.,  Sp,  T.,  1857,  Ellis  v.  Van  Ness,  14  How. 
Pr.,  818. 

306.  Stay  of  ProceedingB.   An  order  stay- 


ing proceedings  twenty  days,  when  aerved 
with  the  affidavit  on  which  it  was  granted, 
cannot  be  disregarded  as  void  because  not  ac- 
companied by  a  notice  of  motion.  It  is  merely 
irregular.  Supreme  Ct.,  Sp,  T.,  1862,  Hemp- 
stead V,  Hempstead,  7  How,  Pr,,  8. 

307.  An  order  staying  proceedings  does  not 
necessarily  enlarge  the  time  of  the  party  ob- 
taining it,  and  hence  a  copy  of  the  affidavit 
need  not  be  served  with  it.  [Code,  §  405.] 
Supreme  Ct,  i^,  T.,  1851,  Langdon  v,  Wilkes, 
1  Code  R,  K  S.,  10. 

308.  An  order  to  produce  authority  of 
attorney  to  bring  ejectment,  which  does  not 
designate  a  place  for  its  production,  and  speci- 
fy the  officer  before  whom  it  is  to  be  produced, 
is  null,  and  may  be  disregarded.  Supreme  Ct., 
1846,  Turner  «.  Davis,  2  Den,,  187. 

309.  Naming  the  officer  is  not  enough. 
1846,  Turner  v.  Davis,  2  How.  Pr,,  86. 

6.  Vacating  and  Modifying, 

310.  Absence  of  oonueL  A  rule  regular- 
ly and  fairly  obtained,  will  not  be  vacated  at 
a  subsequent  term,  on  the  ground  of  the  ab- 
sence of  the  counsel  for  the  other  party  when 
the  motion  was  made.  Supreme  Ct.,  1801, 
Hildrith  v.  Harvey,  2  Johns.  Cos,,  221. 

311.  Wben  tibe  oourt  le  not  foil,  very 
slight  reasons  induce  them  to  refuse  to  vacate 
a  rule,  granted  on  argument  in  full  court 
Supreme  Ct.,  1804,  Day  v.  Wilber,  2  Cau,  261. 

312.  "Who  may  vaoate.  That  an  officer 
who  has  power  to  make  an  order  may  modify 
or  revoke  it.  Moore  v,  Merritt,  9  Wend.,  482 ; 
Bigelow  «.  Heaton,  2  How.  Pr.,  207. 

313.  An  order  made  by  one  Judge,  or  com- 
missioner, can  be  set  aside  only  by  himself  or 
by  the  court ;  not  by  any  other  judge  or  com- 
missioner. Supreme  Ct.,  1842,  Hart «.  Butter- 
field,  3  HiU,  465. 

314.  Court  A  motion  to  dissolve  or  set 
aside  an  order  of  a  judge  at  chambers,  may  be 
heard  by  the  court.  The  Supreme  Court  has 
power,  both  in  suits  at  law  and  in  equity,  to 
vacate  any  order  made  in  a  cause  by  a  judge 
out  of  court.  [1  Barb.  Ch.  Pr.,  637 ;  4  Johns. 
Ch.,  173 ;  6  How.  Pr.,  182 ;  8  Danl.  Pr.,  1895 ; 
4  Hill,  554;  3  Id.,  465;  9  Wend.,  470 ;  6  Id., 
556;  1  Burr.,  860;  3  Chitt  G.  Pr.,  38;  Code, 
§  324;  Jud.  Act,  §  16.]  Supreme  Ct.,  £^.  T., 
1853,  Woodruff  v.  Fisher,  17  Barb.,  224.  To 
the  same  effect  [citing,  also,  4  Cow.,  689],  1851, 
Lindsay  v.  Sherman,  5  How.  Pr.,  808 ;  Sp.  21, 
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1860,  Blake  «.  Looy,  6  /d,  108.  Oompare  Ab- 
snx,270;  Attaohhxnt;  Oourt,  26, 208, 206. 

The  oontnry  praotioe  was  taken  in  Snyder 
«.  Olmatead,  1  JBmo,  i¥.,  194 ;  and  see  Oon- 
way  e.  Hitchins,  9  Barb^  878. 

316.  An  application  to  yaoate  or  modify  m 
ex-^forte  order,  if  made  before  another  jndge 
than  him  who  granted  the  order,  must  be 
made^  not  at  ohambera,  bnt  in  court  and  on 
notice.  Supreme  Ot,^  Chamben^  1866,  Gaynga 
Oonnty  Bank  e.  Warfield,  IS  ffmo.  iV.,  489. 

316.  VaoatJng  witlunit  notioe.  Section 
824  of  the  Oode  applies  as  well  to  injunction- 
orders  as  to  other  orders.  The  special  proyi* 
sion  made  by  section  226,  is  in  addition  to  the 
powers  conferred  by  section  824.  [Overrating 
1  Code  B.,  121.]  It  is  competent  for  a  jndge 
to  yaoate  or  modify  an  injnnctaon-<MPdery  with- 
out notioe ;  bnt  this  should  not  be  done  except 
in  urgent  cases.  Supreme  Ct,^  1868,  Bruce  9. 
Delaware  &  Hudson  Canal  Co.,  8  J7m0.  iV., 
440. 

317.  Motion  neceaaary.  An  attachment 
under  the  Code^  being  merely  a  provisional 
remedy,  the  sufficiency  of  the  afldayits  on 
which  it  is  granted  is  not  a  jurisdictional 
question,  and  it  can  be  set  aside  only  on  a  mo- 
tion in  the  action,  and  cannot  be  collaterally 
impeached.  Supreme  Ct,^  1861,  Matter  of 
Giiswold,  18  Bofrh.,  412. 

31&  'Weight  of  evidanoe.  An  order 
granted  by  a  justice  of  this  court,  under  a 
statute  authorizing  him  to  act  on  its  appear* 
ing  to  hie  eatirfucUan^  should  not  be  set  aside 
because  the  eyidence  upon  which  it  was  grant- 
ed may  be  thought  slight.  Supreme  Ot.y  Sp, 
21, 1868,  Boche  «.  Ward,  7  Hofn.  Pr.,  416. 

319.  The  decision  of  the  judge  that  the  facts 
which  authorize  a  proyisional  remedy, — e,  ^., 
an  order  of  arrest, — exist,  is,  like  that  of  a  jury 
on  the  weight  of  eyidence,  condusiye;  and  if 
there  was  legal  eyidence,  another  judge  should 
not  vacate  the  order  on  the  ground  that  it  was 
insufficient.  Supreme  Ct.^  Sp.  T.,  1864,  Coun- 
ter «.  McNam»«,  9  ifow.  Fr,y  265. 

320.  Ai9eal  from  order  on  default  That 
where  the  court  at  special  term  makes,  upon 
default,  an  order  which  it  had  no  authority  to 
make,  the  party  prejudiced  may  either  move  at 
special  term  to  set  it  aside  for  irregularity,  or 
may  appeal  to  the  general  term.  Supreme  Ot,^ 
1867,  Wilkinson  e.  TifiTany,  4  AlibotU'  Pr.,  98. 

321.  To  get  rid  of  an  order  improperly 


made  by  a  judge  at  chambers,- 
VoL.  IV.— 7 


,  g,y  an  in- 


definite and  continuing  stay  of  proceedings,— - 
the  proper  practice  is  to  move  the  court  to  set 
it  aside ;  not  by  appeal.  Supreme  Qt^  1867, 
Bank  of  Qenesee  v.  Spencer,  15  J9<no.  Fr,^  14. 

322.  Modification  by  anoUier  judge.  An 
order  made  by  one  justice  at  special  term, — 
Held^  to  have  been  properly  modified  by  an 
other  justice  at  special  term.  Supreme  Gt,^ 
1855,  Selden  «?.  Christophers,  1  Abhotte^  Pr.^ 
272. 

323.  An  order  by  conaent, — e.  g.,  an  order 
of  reference  stipulating  that  an  answer  and 
schedules  shall  be  deemed  correct, — cannot 
be  modified  or  varied,  in  an  essential  part, 
without  the  assent  of  both  parties  to  such 
order ;  although  the  court  may  giye  such  fur- 
ther directicmB  as  necessary  to  carry  such  or- 
der into  effect,  according  to  its  spirit  and  in* 
tent  Chancery^  1884,  Leitch  e.  Cumpston,  4 
Paige,  476. 

MUinCIPAIi  CORPOBATIONa 

[Under  this  title  ire  oresented  those  matten  whioh  are 
oonmon  to  thia  daae  cr  Oorporattons  In  oeMnl;  bHttba 
titles  of  the  several  dtlea  and.  yiUagee  should  also  be  referred 
to  for  matten  which,  thoiu^  taming  upon  speoial  statutes^ 
Airther  illoatnte  this  head  of  the  l«w.  The  general  righti 
and  dntiea  of  Omottfi.  and  qaestions  of  OomriTimoHAi. 
Lakw,  are  praaented  mmtt  those  titles  rsBpaetlTely.] 

1.  In  gsnsbal. 

II.   COBPOBATB  POWKRS. 

1.  General  principles, 

2.  Special  powers. 
in.  Offiosbs. 

IV.  Bt-lawb  and  bbboltjtionb. 

Y.   LlABILTTIBS. 

1.  Upon  contract, 

2.  For  wrongs, 

Yl.  Local  DCPBoyEMXNTS. 

1.  In  general, 

2.  JSttimate  and  assessment, 

8.  Fewewing  and  co7\firming^     Disean- 

tinning  t?ie  proceedings, 
4.  Oollection  of  assessments.    Sale, 

I.  In  Gensbal. 

1«  The  Legialatiire  to  provide  for  the  or- 

gauization  of  cities  and  callages,  and  restrict 
their  powers  of  taxation,  assessment,  &c.  Oonst. 
(/ 1846,  art.  8,  §9. 

2.  Mode  of  applying  for  incorporation  of  a 
city  or  alteration  of  charter,  As.  1  Bee.  8UA.,  86, 
§§1-3;  156,§§lHl. 

3.  "Who  oonatitate.  It  is  the  citizens  of  a 
city,  and  not  the  Common  Council,  who  coi^ 
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stitate  the  ^^Corporation"  of  the  city.  The 
aldermen  and  other  charter  officers  are  only 
officers  of  the  Corporation.  Shiprems  Ot.^  3p, 
r.,  1867,  Lowber  v.  Mayor,  Ac.,  of  K  Y.,  5 
Ahbottti'  Fr.y  826. 

4.  Cities,  enumerated  and  bounded.  1  Rev. 
/8^.,  6ed.,348,  872. 

As  to  the  Power  of  the  Legislature  over 
municipal  corporations,  see  Conbtitutional 
Law,  182-142,  318^21. 

5.  Diaaeotlon  legalized  in  cities  whose  popu- 
lation exceeds  80,000.   Lawt  ^  1854, 282,  ch.  128. 

n.   COBPOBATB  POWEBS. 
1.  General  Principles. 

6.  Governmental,  and  private  powers  dis- 
tinguished. Lloyd  V.  Mayor,  dec.,  of  IT.  Y., 
6  K  F.  (1  Seld.%  869;  Bailey  v.  the  same,  8 
MU^  681;  Lowber  9.  the  same,  7  Abbotts* 
Pr.^  248;  Green  v.  the  same,  6  /i.,  608. 

7.  Cont^acta.  A  municipal  corporation  has 
no  power,  as  a  party,  to  make  a  contract  which 
should  control  or  embarrass  their  legislative 
powers  and  duties.*  Supreme  OL,  1826,  Brick 
Presbyterian  Church  c.  Mayor,  &c.,  of  N.  Y., 
6  Cow.y  688.  Followed,  1827,  Stuyvesant  v. 
Mayor,  &c.,  of  N.  Y.,  7  /d.,  688.  Compare  At- 
torney  General  v.  Mayor,  &c.,  of  N.  Y.,  8  Duer^ 
119, 181, 147;  Davis  v.  the  same,  14  K  F.  (4 
EjBm,%  606;  Oostar  «,  Brush,  26  Wend.^  628; 
and  see  N.  Y.  &  Harlem  B.  R.  Co.  v.  Mayor, 
Ac,  of  N.  Y.,  1  Silt.,  662,  688. 

8.  Thus  where  the  Corporation  granted  a  lot 
to  be  used  as  a  burying-ground,  covenanting 
for  quiet  enjoyment,  and  afterwards,  by  ordi- 
nance, forbade  it  to  be  so  used ; — Beldj  that 
this  was  not  a  breach  of  the  covenant,  but  an 
effectual  legislative  abrogation  of  it.  Supreme 
Ot,  1826,  Brick  Presbyterian  Church  v.  Mayor, 
&c.,  of  N.  Y.,  6  Cow.,  688. 

9.  An  ordinance  or  by-law  of  a  municipal 
corporation  cannot  so  cripple  its  powers  as  to 
disable  it  from  performing  its  legal  duties. 
Supreme  Ot,  1840,  JShy.  Mayor,  Ac.,  of  Al- 
bany, 28  TT^wwi.,  277. 

10.  Amtnnnlns  liability  of  another.  A 
municipal  corporation  has  no  right  to  assume 
the  defence  of  an  action  to  which  it  is  not  a 
party,  and  which  it  has  no  interest  in  resist- 
ing,— e.  ^.,  actions  brought  against  the  super- 


•  Approved  in  West.  Sav.  Fond  9.  City  of  Phil- 
adelphia, 81  iVan.,  175. 


visors  of  the  county  for  penalties  for  an  alleged 
neglect  of  duty  in  refusing  to  audit  and  allow 
salaries  to  associate  Judges  of  general  sessions 
of  the  city  and  county,  appointed  under  an 
unconstitutional  law, — nor  to  pay  judgments 
and  costs  in  such  suits ;  and  negotiable  drafts 
drawn  for  such  payments  are  void.  Ot.  of 
Appeals^  1860,  Halstead  v.  Mayor,  &c.,  of  N. 
Y.,  8  N.  Y.  (8  G(mst.\  480;  affirming  S.  C, 
6  Barh,  218. 

11.  Contraota.  Where  the  officers  of  a  Cor- 
poration do  an  act  in  excess  of  the  corporate 
power,  the  Corporation  is  not  bound;  and 
when  the  statute  under  which  the  Corporation 
acts  restricts  its  action  to  a  particular  mode, 
none  of  the  agents  through  whom  the  Corpora- 
tion acts  can  bind  it  in  any  other  than  the 
mode  prescribed.  [6  Barb.,  649.]  Those  who 
deal  with  a  Corporation,  the  mode  of  whose 
action  is  thus  limited,  must  take  notice  of  the 
restriction  in  its  charter,  and  see  to  it  that  the 
contracts  on  which  they  rely  are  entered  into 
in  the  manner  authorized  by  the  charter.  N. 
T.  Superior  Ct.y  1867,  Brady  f>.  Mayor,  Ac., 
of  N.  Y.,  2  Bo9u>.,  178 ;  S.  C,  7  Abbotts'  Pr., 
284;  16  How,  Pn,  482;  affirmed,  Ct.ofAp- 
peak,  1869, 20  K  7.  (6  Smith),  812.  To  simi- 
hir  effect.  Supreme  Ot.,  Sp.  T.,  1868,  Appleby 
f>.  Mayor,  &o.,  of  N.  Y.,  16  Ebw.  Pr.,  428. 

12.  One  who,  instead  of  examining  into  the 
validity  of  proceedings  to  authorize  a  local 
improvement,  enters  into  a  contract  with  the 
Corporation  to  do  the  work,  and  performs  it^ 
relying  on  their  representation  that  the  pro-.^ 
ceedings  are  regular,  cannot  recover  from  the 
Corporation  damages  for  the  falsity  of  such 
representation.  He  might  have  ascertained 
its  falsity  by  reference  to  the  records ;  and  to 
allow  him  to  recover,  would  evade  the  statu- 
tory restrictions  on  the  power  of  the  Corpora- 
tion. Supreme  Ot.,  1867,  Swift  v.  City  of 
Williamsburgh,  24  Barb.,  427. 

13.  Xfanploying  anrveyor.  That  a  munici- 
pal corporation  have  authority  to  employ  a 
surveyor  to  furnish  copies  of  an  originaJ  map, 
or  to  make  new  surveys,  and  furnish  a  new- 
map,  exhibiting  the  streets,  squares,  wharvei^, 
&c.  Ot.  of  Appeals,  1868,  People  v.  Flagg, 
17  K  T.  (8  Smith),  684;  S.  C,  16  Hou>. 
Pr.,  86. 

14.  Presumption  in  favor  of  disoretion. 
Courts  are  bound  to  assume,  where  a  discre- 
tion is  vested  in  a  municipal  body  exercising 
functions  of  a  legislative  character,  that  good 
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reasons  existed  for  doing  an  act  which  was 
the  reenlt  of  such  a  discretion.  N",  T,  Com. 
PI,  Sp,  r.,  1858,  N.  Y.  &  Harlem  R.  R.  Co. 
«.  Mayor,  &c.,  of  K  Y.,  1  Eilt,  662. 

15.  Brto|yp^  A  distinction  is  to  be  ob- 
serred  between  the  legislative  powers  of  a 
municipal  corporation  and  the  exercise  of 
their  rights  over  property  belonging  to  them ; 
and  no  act  done  by  them  in  regard  to  their 
property,  can  be  set  up  as  an  estoppel  to  re- 
strain Uiem  from  acting  in  matters  which  re- 
qoire  legislation  for  the  interests  of  the  city. 
Svprmne  Cft,,  Sp.  71, 1868,  Opening  of  Albany- 
street,  6  Abhottt'  Fr.,  273. 

16.  The  charter  of  the  city  of  Hudaon 
gives  the  Oommon  Council  no  power  to  restrict 
the  erection  of  wooden  or  fnune  bnildings,  or 
limit  the  size  of  bnildings.  Chaneery^  1888, 
Mayor,  &c.,  of  Hndson  v.  Thome,  7  Paigey  261. 

17.  Special  restrictioiis.  Though  they 
might  prohibit  a  business  which  was  danger- 
ous in  promoting  fires,  yet,  since  all  by-laws 
must  be  reasonable,  they  cannot  prohibit  the 
erection  of  wooden  buildings  for  carrying  on 
such  business,  while  they  permit  such  busi- 
ness to  be  carried  on  in  buildings  already 
erected.    lb. 

18.  Railroads.  A  municipal  corporation, 
by  virtue  of  its  general  powers  over  the  streets, 
has  power  to  authorize  laying  a  railway  track 
therein.  Supreme  Ct.^  1868,  Milhau  v.  Sharp, 
16  Barb.,  198;  Stuyvesant  9.  Pearsall,  /<£., 
244.  Compare  Williams  «.  N.  Y.  Central  R.  R. 
Co.,  18  Id^  222;  reversed,  CU  of  Appeals^ 
1867, 16  K  T.  (2  SmUh),  97. 

19.  Railroads  in  cities,  how  to  be  author- 
ized.   ZoiM  <2ri864,  828,  ch.  140. 


20.  Streets.  The  authority  and  obligations 
of  municipal  corporations  considered  in  refer- 
ence to  the  streets.  Hope  «.  Sixth  and  Eighth 
Avenue  R.  R.  Cos.,  2  Liv.  Law  Mag.,  684. 

21.  Nuisance.  A  municipal  corporation 
has  no  more  right  to  maintain  a  nuisance  on 
its  lands  than  a  private  person  possesses.  Su- 
preme Ct.y  Sp.  T.y  1848,  Brower  «.  Mayor,  &c., 
of  N.  Y.,  8  Barb.,  264. 

22.  Abating.  Although  a  municipal  cor- 
poration is  indictable  for  neglecting  to  remove 
a  public  nuisance  which  it  is  empowered  to 
abate,  it  has  not,  as  such,  authority  to  destroy 
a  bulkhead  authorized  by  law,  merely  on  the 
ground  that  its  destruction  is  necessary  for 
the  preservation  of  public  health;  and  is  not 
indictable  for  neglecting  to  remove  such  an 


obstruction,  though  it  is  the  cause  of  a  nui- 
sance. Supreme  Ot.,  1884,  People  9.  Corpora- 
tion of  Albany,  11  Wend^  689. 

23.  The  power  to  borrow,  contract  debts, 
and  loan  cr^it,  regulated  and  restricted.  Lom 
</ 1868,  1185,  ch.  608. 

24.  Credit.  A  municipal  corporation  hav- 
ing power  to  contract  a  debt,  may,  if  not  re- 
stricted, contract  upon  credit  Ct.  ofAppeaU, 
1866,  Eetchum  v.  City  of  Buffalo,  14  K  F. 
(4  Kem.\  866. 

25.  Real  property.  A  municipal  corpora- 
tion may,  at  common  law,  purchase  and  hold 
real  property  necessary  for  its  powers;  and 
an  express  power  to  establish  and  regulate 
markets  includes  a  power  to  purchase  the  site 
requisite  for  a  market.  lb. ;  S.  P.,  1868,  Pe- 
terson «.  Mayor,  &c.,  of  K  Y.,  17  N.  F.  (8 
Smiih\  449 ;  reversing  S.  C,  4  E.  D.  Smithy 
418. 

2.  Speeial  Powen. 

26.  Revocation.  Political  power  conferred 
on  a  Corporation  for  its  government, — 0.  g^ 
the  right  to  license  the  sale  of  liquors, — is  not 
a  vested  right,  as  against  the  government;  and 
may  be  taken  away  by  the  Legislature.  Sur- 
preme  Ct.,  1836,  People  f>.  Morris,  18  Wend.^ 
826. 

27.  It  seems,  too,  tliat  in  such  case  a  cor- 
porator cannot  object  to  a  law  changing  the 
powers  of  the  Corporation, — only  the  Corpo- 
ration can  do  so.    lb. 

28.  The  court  can  look  only  to  the  par- 
ticular charter,  and  not  to  the  charters  of 
similar  Corporations,  for  powers  claimed  under 
it,  whether  express  or  constructive;  and  when 
a  power  is  claimed  which  in  its  exercise  will 
derogate  from  individual  right,  it  ought  not 
to  be  allowed  on  ambiguous  words.  [See  4 
Pet.,  162.]  Supreme  Ct,  1841,  Wright  ». 
Briggs,  2  Hill,  77. 

29.  Discretion  not  to  be  delegated.  The 
statute  (1833,  ch.  298,  §  84)  authorized  the 
Common  Council  of  the  city  of  Schenectady 
to  make  certain  improvements  '^  in  such  man- 
ner as  they  may  prescribe,  under  the  superin- 
tendence and  direction  of  the  city  superin- 
tendent.'^ They  passed  an  ordinance,  directing 
certain  of  such  improvements  to  be  made  in 
such  manner  as  the  superintendent,  under  the 
direction  of  the  committee  on  roads  of  the 
Common  Council,  shall  direct  and  require." 
Held,  in  an  action  against  the  owner  of  lots 
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for  expenses  of  improvements,  that  the  Com- 
mon Council  conld  not  so  delegate  the  discre- 
tion conferred  to  fix  the  manner  in  which  the 
improvement  should  be  made;  and  that  the 
ordinance  was  void.  GU  of  Appeals^  1851, 
Thompson  v.  Schermerhom,  6  If,  T,  (2  Seld.\ 
02;  affirming  8.  C,  9  Barb.,  152. 

30.  Drafts  on  treamuy.  The  provision  of 
a  charter,  requiring  an  order  and  warrant 
of  the  Common  Council  for  drawing  money 
from  the  treasury,  is  satisfied  by  a  draft  au- 
thorized according  to  the  usual  course  of  cor- 
porate business.  "  Order"  means  only  direc- 
tion, which  may  be  express  or  implied.  Su- 
preme Ot.^  1 848,  Kelley  «.  Mayor,  A».,  of  Brook- 
lyn, 4  5*22,  268. 

31.  A  power  to  sell  lands  for  taxes  im- 
posed upon  such  lands,  does  not  authorize  sell- 
ing lands  for  taxes  required  laid  upon  the 
owners  or  occupants.  Supreme  Ct.^  1848, 
Sharp  9.  Speir,  4  HiO,  76. 

32.  Power  to  regulate  batchers  and  the 
places  and  manner  of  selling  meats,  and  to  pre- 
vent unlicensed  persons  from  acting  as  butch- 
ers, authorizes  an  ordinance  regulating  the 
killing  and  bleeding  of  meats,  and  imposing  a 
penalty  for  infringement.  Such  ordinances 
cannot  be  considered  void  as  being  in  restraint 
of  trade.  Supreme  Ot,^  1848,  City  of  Brook- 
lyn «.  Cleves,  Hill  A  D,  Supp,^  281. 

33.  Power  to  regulate  vending  of  meats  and 
the  measuring  of  any  commodity, — Held^  not 
to  authorize  an  ordinance  forbidding  the  sale 
of  unwholesome  meats  or  other  provinone  so 
as  to  sustain  a  penalty  for  selling  putrid  eggs. 
Supreme  Ot,^  1848,  Mayor,  &c.,  of  Rochester  v. 
Rood,  Eill  A  D,  Supp.,  146. 

34.  Nniscuioes.  Under  a  power  to  make 
by-laws  relative  to  nuisances,  a  by-law  pro- 
hibiting the  keeping  of  a  ball-alley  for  gain,  is 
valid.  Supreme  Ot.^  1848,  Tanner  «.  Trustees 
of  Albion,  5  i7iZ2,  121. 

As  to  what  is  a  nuisance,  see  Nuisance. 

35.  A  power  to  abate  and  remove  nuisances 
confers  no  authority  to  prevent  them,  nor  to 
impose  penalties  for  their  creation ;  but  a  pow- 
er to  do  all  acts,  and  mske  all  regulations  which 
the  Council  deem  necessary  for  the  preserva- 
tion of  health  and  the  duppression  of  disease, 
implies  full  authority  to  pass  ordinances  for 
the  prevention  and  punishment  of  nuisances 
injurious  to  health.  Supreme  Ot.^  1850,  City 
of  Rochester  «.  Collins,  12  Barl.,  569. 

36.  Under  a  general  power  conferred  upon 


a  municipal  corporation  to  abate  nuisances, 
the  Corporation  has  not  power  to  destroy  a 
valuable  dam  which  was  lawfully  erected. 
They  must  proceed  by  indictment  or  otherwise. 
Supreme  Ct,^  1852,  Clark  v.  Mayor,  &c.,  of 
Syracuse,  18  Barb.^  82. 

37.  Bztra  tenitotial  power.  A  municipal 
corporation  having  power  by  its  charter  "  to 
purchase,  hold,  and  convey  any  estate,  real  or 
persona],  for  the  public  use  of  said  Corpora- 
tion, is  not  thereby  authorized  to  hold  lands 
beyond  its  boundaries,  for  governmental  pur- 
poses,— e.  ^.,  to  be  used  as  a  highway, — ^for 
this  would  conflict  with  the  jurisdiction  of  sur- 
rounding towns;  and  a  conveyance  to  such 
Corporation,  of  lands  beyond  its  boundaries, 
for  the  purpose  of  a  street  is  void.  Ct.  o/Ap- 
peali,  1858,  Riley  «.  City  of  Rochester,  9N:T. 
(6  Seld.),  64;  reversing  S.  C,  18  Barb.,  821. 

38.  TiTamlnation  of  witnesses.  Certain 
officers  authorized  to  compel  testimony  of  wit- 
nesses in  matters  relating  to  the  affidrs  of  the 
Corporation.  Xowt  ^  1848,  86,  oh.  67,  §  4 ;  1860, 
48,  ch.  89. 

III.   OjTjriOJCBBf 

39.  Board  of  Aldermen.  It  is  a  general 
rule  of  practice  in  legislative  bodies  which 
consist  of  two  branches,  that  all  business  be- 
fore them  and  unfinished  at  the  end  of  a  session 
is  discontinued;  and  if  taken  up  at  all  at  a 
session  following,  it  must  be  taken  up  de  novo. 
This  rule  is  applicable  to  the  action  of  the  New 
York  Common  Council ;  and  an  act  passed  by 
the  Board  of  Assistant  Aldermen  in  1852,  and 
not  by  the  Board  of  Aldermen  until  1858,  when 
a  new  board  comes  into  office,  is  void.  The 
making  a  regulation  of  the  city  streets,  and 
the  making  a  grant  of  a  franchise,  are  both 
legislative  acts  within  the  meaning  of  the  rule. 
Supreme  Ot.^  1856,  Wetmore  «.  Story,  22  Barb.^ 
414;  8.  C,  8  Abbotts'  Pr.,  262. 

40.  Alderman  acting  as  mayor.  The 
charter  of  a  city  provided  that  no  alderman 
should  be  appointed  mayor,  but,  provided 
also,  that  in  case  of  a  vacancy,  the  presiding 
officer  of  the  Common  Council  should  possess 
all  the  powers  of  mayor.  Held^  that  an  alder- 
man, though  chosen  such  presiding  officer  after 
a  vacancy,  could  legally  act  as  mayor.  Su- 
preme Ot.,  1842,  State  of  N.  T. «.  City  of  Buf- 
falo, 2  Hill,  484. 

41.  Attorney  of  the  Corporation.  The 
principle  that  where  an  attorney  has  been  re- 
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tained,  and  has  appeared  in  the  action,  the 
party  wiH  not  be  allowed  to  revoke  his  author- 
ity  and  appoint  a  new  one  without  the  order 
of  the  court,  or  of  a  judge  at  chambers,  duly 
entered  in  the  minutes  of  the  court,  applies  to 
aU  suitors ;  and  municipal  corporations  having 
a  law  department  created  by  their  charter,  and 
an  attorney  and  counsel  elected  or  appointed 
for  a  given  period  of  time,  are  no  exceptions. 
Supreme  Gt.^  Sp,  T.,  1856,  Parker  «.  City  of 
Williamsburg,  18  Sow.  Pr,^  250.  Compare 
Brady  «.  Mayor,  &c.,  of  N.  Y.,  1  Sandf.,  569. 

42.  OfBcers  not  to  be  contractoTB.  Mem- 
bers of  Common  Councils,  trustees  of  villages  and 
supervisors  of  towns,  forbidden  to  become  con- 
tractors  with  their  boards,  or  interested  as  prin- 
cipal or  surety.    Laws  of  1848,  36,  oh.  57. 

43.  No  person  elected  to  Common  Coun- 
oil,  eligible  to  office  within  their  gift,  except  offi- 
ceis  whose  appointment  is  vested  in  them  by  the 
Constitution.    1  lUo.  StaL,  116,  §  2. 

44.  Nmnber  of  notaries  and  oommiBalon- 
eiB  of  deeds  in  cities,  except  New  York,  to  be 
fixed  by  C(»nmon  Councils  from  time  to  time, 
iaiw  (2^  1848,  271,  ch.  161. 


45.  Thrpwrwea.  Where  the  charter  requires 
an  officer  of  a  municipal  corporation  to  do  an 
act  which  involves  expense,  the  expense  is 
chargeable  to  the  Corporation,  and  they  are 
liable  on  his  contract  therefor.  Supreme  Ot,j 
1881,  Tnoker  e.  Trustees  of  Rochester,  7  Wend., 
S54. 

46u  Salary,  how  recovered.  After  a  pei^ 
son  has  been  duly  declared  and  certified  to  be 
elected  to  an  office  in  a  municipal  corporation, 
and  has  taken  the  oath  and  entered  on  the 
office,  his  salary  is  a  debt  a^nst  the  Corpora- 
tion, and  may  be  recovered  by  suit,  like  any 
other  debt;  and  hence  he  cannot  proceed  by 
mandamus  to  compel  payment.  Supreme  Gt,, 
Sp,  T.,  1867,  People  ©.  Thompson,  25  Barb.,  78. 

47.  RemovaL  An  officer  appointed  by  a 
municipal  corporation  to  an  office  created  by 
them,  is  not  bound  by  a  removal  from  office 
irithont  actual  notice  of  the  removal.  Such 
an  office  is  in  the  nature  of  a  contract  of  em- 
ployment; and  if  the  Corporation  suffer  the 
officer  to  go  on  rendering  the  services,  after 
they  have  resolved  on  his  removal,  they  are 
liable  for  his  compensation  until  they  give  him 
notice.  K  Y.  Oom.  PI,  1844,  Jarvis  «.  Mayor, 
Ac.,  of  K.  Y.,  a  K  Y.  Leg.  Obt.,  896. 

IV.  By-laws  and  Bssolutions. 

48w  Form.  A  by-law  passed  under  an  au- 
thority to  pass  such,  if  found  necessary,  need 


not  recite  any  a^iudication  of  such  necessity; 
nor  need  the  dedaration  in  an  action  on  such 
a  by-law  aver  any  such  adjudication,  nor  that 
the  prohibition  was  necessary.  Their  Judg- 
ment of  its  necessity  is  implied  in  the  enact- 
ment itself.  [12  Wheat,  19.]  Supreme  Gt, 
1827,  Stuyvesant  «.  Mayor,  &c.,  of  N.  Y.,  7 
Gow,,  588. 

49.  Non-residents.  That  a  municipal  cor- 
poration has  no  power  to  make  a  by-law  which 
will  be  binding  on  owners  of  property  within 
its  limits  who  reside  without  its  limits,  as  a 
ground  of  criminal  punishment  Reed  9.  Peo- 
ple, 1  Park.  Gr.,  481. 

50.  limit  of  penalty.  Under  a  charter  or 
statute  aathorizing  the  Corporation  to  impose 
penalties  of  not  more  than  $250,  no  more  than 
that  can  be  imposed  for  any  one  offence,  or 
for  the  violation  of  the  by-laws  in  any  one 
transaction.  A  by-law  imposing  a  peniJty  of 
$125  for  every  cwt  of  gunpowder  kept,  is 
void,  for  with  the  same  propriety  the  pen- 
alty might  have  been  imposed  on  every  grain. 
[Cowp.,  640.]  Supreme  Gt.,  1815,  Mayor,  &c., 
of  N.  Y.  V,  Ordrenan,  12  Johne.,  122.  Compare 
Stokes  V.  Corporation  of  N.  Y.,  14  Wend,,  87. 

5X  Validity.  A  by-law  may  be  good  in 
part,  and  void  for  the  rest.  [2  Kyd  on  C, 
155.]  Supreme  Gt,  1828,  R<^ers  v.  Jones,  1 
Wend.,  287. 

52.  That  a  by-law  may  be  valid,  though  it 
further  regulate  a  subject  ahready  regulated 
by  general  statute.    lb. 

53.  An  ordinance  requiring  coal  to  be 
weighed  by  city  weighers,  under  a  penalty, — 
Meld,  not  void  as  in  restraint  of  trade,  nor  un- 
reasonable. Supreme  Gt.,  1886,  Stokes  v.  Cor- 
poration of  N.  Y.,  14  Wend.,  87. 

54.  Infringing  license.  An  ordinance  of  a 
municipal  corporation  prohibiting  the  sale  of 
strong  or  spirituous  liquors  on  the  Sabbath,  is 
void  so  &r  as  it  conflicts  with  the  right  of 
licensed  innkeepers  to  sell  liquors  to  be  drank 
in  their  houses,  to  lodgers  and  lawful  travel- 
lers. Supreme  Gt.,  Sp.  T.,  1862,  Wood  c.  City 
of  Brooklyn,  14  Barb.,  426. 

55.  Self-defence.  A  resolution  of  the  Com- 
mon Council  of  a  city,  empowering  the  mayor 
to  take  measures  for  the  safety  of  the  city,  and 
borrow  arms  for  its  defence,  and  to  give  the 
oity^s  bond  for  the  return  of  the  arms, — ffeld, 
valid,  and  the  bond  obligatory.  Supreme  Gt., 
1842,  State  of  N.  Y.  v.  City  of  BuffieJo,  2  SUl, 
484. 
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56.  Fannen.  A  bntoher  who  has  a  farrn^ 
as  a  oonyenient  appendage  to  his  business,  to 
fatten  sheep  upon,  is  not  *'  a  &rmer"  witiiin 
an  ordinance  forbidding  persons  to  sell  meat 
without  a  license,  except  fanners  seUing  the 
produce  of  their  farms.  Supreme  Ot.,  1887, 
Trustees  of  Rochester  v.  Pettinger,  17  Wend,^ 
266. 

57.  Appropriation.  A  resolution  that  a 
specified  periodical  allowance  be  appropriated 
to  an  officer  for  the  payment  of  the  expenses 
of  keeping  a  horse  and  wagon,  which  is  re- 
quired to  enable  him  to  discharge  his  duties, 
appropriates  the  entire  sum,  not  merely  what 
may  be  necessary  for  the  expenses.  Supreme 
Ct,,  1867,  People  «.  Northrop,  16  ffotd.  Pr.,  162. 

5a  Repeal  by  statate.  A  statute  impos- 
ing a  penalty  for  an  act,  does  not  necessarily 
operate  as  a  repeal  of  a  previous  municipal 
ordinance,  which  imposed  a  penalty  for  the 
same  act.  Unless  irreconcilably  inconsistent, 
both  may  stand  together.  K,  T,  Com,  Pl.^ 
1854,  Mayor,  &c.,  of  N.  ¥•  v.  Hyatt,  8  E.  D. 
Smithy  166.  Compare  Mayor,  &c.,  of  N.  Y. 
9.  Nichols,  4  Sm,  209. 

V,  Liabilities. 
1.  Up<m  Contract. 

59.  Contract  for  local  improvement    If 

the  Corporation  are  empowered  to  grade,  pave, 
and  drain  streets,  they  have  an  implied  power 
to  make  general  contracts  therefor,  and  this  is 
not  restricted  by  a  direction  in  the  charter 
that  the  expense  be  assessed  upon  the  proper- 
ty benefited.  If  they  make  a  contract,  by 
which  the  compensation  is  to  be  paid  out  of 
the  fund  to  be  raised  by  assessment,  and  un- 
reasonably delay  making  a  proper  assessment, 
the  contractor  may  have  a  general  decree 
against  them,  for  the  contract  price.  The 
Corporation,  therefore,  cannot  object  that  a 
decree  in  such  case,  instead  of  directing  them 
to  pay  immediately,  gives  them  time  to  collect 
the  money  by  assessment  Chancery ^  1846, 
Gumming  v.  Mayor,  &c.,  of  Brooklyn,  11 
Paigc^  696. 

GO.  Contractor  may  be  restricted  to  as- 
seaament  One  who  performs  services  for  a 
municipal  corporation  in  a  local  improvement, 
conducted  under  a  statute  which  makes  a  fund 
raised  by  an  assessment  solely  applicable  to 
the  expenses,  cannot  recover  for  his  services, 
in  an  action  against  the  Corporation,  without 


showing  that. the  latter  failed  to  prooeed  to- 
raise  such  fund.  Ct.  of  Appeals^  1869,  Baker 
V.  City  of  Utioa,  19  IT.  F.  (6  Smith),  826. 

61.  Aaseasment  sale.  An  action  of  cove- 
nant does  not  lie  against  a  municipal  corpora- 
tion for  refusing  to  give  a  lease  to  a  purchaser 
on  an  assessment  sale,  where  the  certificate  of 
sale  contuns  no  covenant.  The  remedy  is  an 
action  on  the  case,  or  a  mandamus.  [10  Wend., 
898.]  Supreme  Ct.,  1840,  Western  v.  Mayor, 
&c.,  of  Brooklyn,  28  Wend.,  884. 

62.  Under  a  conveyance  of  lands  to  the 
Corporation,  on  condition  that  they  should  be 
immediately  inclosed,  &c.,  and  used  forever  as 
a  public  square,  the  Corporation  covenanting 
to  stand  seized  to  the  use  declared,  and  to  per- 
form the  conditions  of  the  grant ; — Seld,  that 
the  Corporation  was  bound  by  the  covenant, 
and  liable  to  the  grantor  for  damages  for  non- 
performance. Chancery,  1846,  Stuyvesant  v. 
Mayor,  Ac,  of  N.  Y.,  11  Paige,  414. 

63.  Ultra  viraa.  A  municipal  corporation 
is  one  of  limited  powers;  and  if  its  ofiScers 
assume  to  incur  an  obligation  which  it  is  not 
authorized  to  do,  it  is  not  made  liable  by  the 
fact  that  it  has  received  the  consideration  for 
the  obligation.  A  Corporation  cannot,  by  sub- 
sequent ratification,  make  good  an  act  of  an 
agent  which  it  could  not  have  directly  em- 
powered. Supreme  Ct.,  1846,  Hodges  v.  City 
of  Buffalo,  2  Den,,  110.  To  similar  effect,  Ct. 
of  Appeals,  1860,  Halstead  z.  Mayor,  Ac,  ofN. 
T.,  8  K  T.  (3  Comet.),  430;  affirming  S.  C,  6 
Barh.,  218.  Supreme  Ct.,  1848,  Boom  u.  City 
of  TJtica,  2  Boffh.,  104.  Compare  Peterson  v. 
Mayor,  &c.,  of  N.  Y.,  17  N.  F.  (8  Smith),  449. 

64.  Ratification.  Since  the  Conmion  Coun- 
cil of  the  city  of  New  York,  having  the  general 
power  to  build  markets,  is  authorized  to  em- 
ploy an  architect  to  prepare  plans,  specifica- 
tions, &c.,  for  their  construction, — if  such  ser- 
vices, though  rendered  without  authority,  are 
accepted  by  the  Common  Council,  the  city  is 
bound  to  pay  for  them.  The  doctrine  of  rati- 
fication of  the  acts  of  an  agent  is  applicable 
to  corporations  as  well  as  individuals.  Ct.  of 
Appeals,  1868,  Peterson  e.  Mayor,  &c.,  of  N.  Y., 
17  K  Y.  (3  Smith),  449;  reversing  S.  C,  4 
E.  L.  Smith,  413 ;  and  see  People  v.  Flagg,  17 
ir.T.  (3  Smith),  684;  8. C,  16  How.  Pr., 86. 

65.  Where  the  contract  under  which  work 
is  done  for  a  municipal  corporataon  is  void, 
because  entered  into  in  violation  of  the  char- 
ter, the  contractor  cannot  recover  for  the  work 
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in  any  form; — ^neither  under  the  oontraot,  nor 
as  apon  a  quantum  meruit  And  a  snbse* 
qnent  ratifioation  of  the  contract  by  the  Com- 
mon Coondl,  whether  before  or  after  the  work 
ia  done,  does  not  make  it  binding  on  the  Cor- 
poration, y.  T,  Sapmor  CU^  1867,  Brady  «. 
Mayor,  &o^  of  N.  Y.,  2  Bww.y  178 ;  S.  C,  7 
AbhoM  Pr.y  284;  16  Saw,  Pr.,  482 ;  affirmed, 
Ct.  o/AppeaU,  1869,  20  IT.  7.  (6  Smith),  812. 

2.  Ibr  Wrongs, 

66.  Omlwrfon  to  ezercise  diacretioiiary 
power.  Although  a  statute  makes  it  the  duty 
of  a  municipal  corporation  to  make  all  needful 
drains,  te.,  so  that  they  may  be  indictable  for 
a  wilful  neglect  to  do  so;  they  have  a  discre- 
tion, as  against  individuals,  and  are  not  liable 
for  injuries  caused  by  their  refusing  to  con- 
struct such  a  work.  Supreme  Ct,,  1845,  Wil- 
son t>.  Mayor,  &c.,  of  N.  Y.,  1  Ben.,  596;  ex- 
plaining and  limiting  Mayor,  &c.,  of  N.  Y.  v. 
Furze,  8  Mil,  612.  Followed,  Supreme  Ct,, 
1858,  Cole  fj.  Trustees  of  Medina,  27  Barb.,  218. 

67.  "Work  not  required  by  law.  In  order 
to  charge  a  municipal  corporation,  or  indeed 
any  person,  in  an  action  for  negligence  in  the 
construction  or  repair  of  a  public  work,  the 
law  must  have  imposed  the  duty,  or  conferred 
an  authority  to  do  it.  If  a  municipal  corpora- 
tion construct  or  repair  a  bridge  which  their 
legal  duty  does  not  require,  they  are  not  liable 
for  injuries  resulting  from  negligence  in  the 
execution  of  the  work.  [Esp.  N.  P.,  865;  1 
Bac.  Abr.,  tit.  Brid.,  830 ;  2  Inst.,  701 ;  6  Bing., 
91;  3  Bam.  &  Ad.,  77;  1  Bing.  N.  C,  222.] 
The  mere  builder  is  only  liable  to  his  employer. 
Ct.  of  Appeals,  1849,  Mayor,  &c.,  of  Albany 
t.  Cunliff,  2  J^.  Y.  (2  Gomst.),  166;  reversing 
S.  a,  2  Barb.,  190. 

68.  Performance  must  be  oareftiL  Where 
a  municipal  corporation  has  power  by  ita  char- 
ter '^  to  cause  common  sewers,  drains,  &c.,  to 
be  made  in  any  part  of  the  city,"  although 
passing  an  ordinance  for  the  construction  of 
such  a  work  is  a  judicial  act  for  which  they 
are  not  liable ;  yet  the  doing  of  the  work,  in 
carrying  it  out,  is  ministerial,  and  it  is  their 
duty  to  see  that  it  is  carefully  and  skilfully 
done.  If,  by  the  want  of  care  or  skill  in  its 
agents,  a. culvert  be  constructed  of  insufficient 
capacity  to  carry  off  the  water  in  a  freshet, 
the  city  will  be  liable  to  individuals  for  the 
damages  thereby  occasioned.  Ct.  of  Appeals, 
1860,  Rochester  White  Lead  Co.  v.  City  of 


Rochester,  8  ^  F.  (8  Comet.),  468 ;  8.  P.,  1861, 
Lloyd  V.  Mayor,  Ac,  of  N.  Y.,  6  K  7.  (1  SeU.\ 
869.  K  T.  Superior  Ct.,  1848,  Delmonico  v. 
the  same,  1  San^.,  222.  Compare  Radcliff  v. 
Mayor,  Ac.,  of  Brooklyn,  4  N.  7.  (4  Comet.), 
196. 

69.  A  municipal  corporation  is  liable  in 
damages  to  any  person  who  may  sustain  in 
jury  from  an  improper  exercise  of  its  legiti 
mate  powers,  when  those  powers  become  min- 
isterial, though  it  is  otherwise  where  they  are 
judicial  or  discretionary.  Every  Corporation, 
in  the  exercise  of  its  powers  over  its  own 
property,  is  as  much  bound  so  to  manage  and 
use  its  property  as  not  to  produce  injury  to 
others,  as  an  individual  owner.  Thus,  though 
the  question  whether  it  shall  undertake  a  local 
improvement  may  be  discretionary ;  if  it  does 
undertake  such  work,  it  is  bound  to  exercise 
care  in  its  execution.  N,  F.  Superior  Ct.,  1864, 
Lacour  v.  Mayor,  &c.,  of  N.  Y.,  8  Duer,  406. 

70.  Incidental  ipjnxles.  A  municipal  cor- 
poration is  not  liable  to  an  action  for  injuries 
incidentally  done  to  the  property  of  individ- 
uals in  the  exercise  of  its  authority  to  regulate 
streets.  [4  Darnf.  &  E.,  796.]  Supreme  Ct.^ 
1846,  Wilson  v.  Mayor,  &c.,  of  N.  Y.,  1  Den.^ 
696. 

71.  A  municipal  corporation,  in  grading  one 
of  their  streets,  as  they  were  authorized  to  do, 
removed  a  high  bank  in  the  street,  which  con- 
stituted a  natural  support  to  the  premises  of 
an  adjoining  owner,  so^that  a  portion  of  his 
land  fell.  Held,  that  as  there  was  no  allega- 
tion of  malice,  or  want  of  care  or  skill,  that 
such  owner  could  not  maintain  an  action  for 
the  damages  sustdned  by  him.  It  seems,  that 
this  is  damnum  absque  injuria;  and  if  not, 
still  it  is  settled  that  persons  acting  under 
legislative  authority  to  improve  highways,  if 
they  exercise  proper  care  and  skill,  are  not 
answerable  for  consequential  damages  sus- 
tained by  adjoining  owners.  [4  T.  R.,  794; 
2  B.  &  C,  703;  2  Hill,  466;  1  Den.,  596;  8 
Barb.,  459 ;  9  Watts,  382 ;  8  Watts  «&  S.,  %b ; 
6  Wheat.,  693;  17  Wend.,  667.]  Ct.  of  Ap- 
peals, 1860,  Radcliff  «.  Mayor,  &c.,  of  Brook- 
lyn,* 4  K  7.  (4  Comst:),  195.  Compare  Wad- 
dell  c.  Mayor,  &c.,  of  N.  Y.,  8  Boflrb.,  96. 

72.  Neglect  of  duty.  The  principle  that 
where  individuals  or  corporations  assume  ob« 


*  See  thifl  case  in  the  table  of  Casxb  CsmomD, 
Vol.  I.,  AnJU. 
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ligations  or  duties  for  a  oonsideratioa  received 
from  the  public,  they  are  liable  for  a  neglect 
of  those  duties  to  any  individoal  iDJored,  is 
applicable  to  the  case  of  municipal  corpora- 
tions. The  charters  of  sacb  Corporations  being 
franchises  of  value,  the  grantees  are  to  be  held 
to  strict  performance.  [Reviewing  many  cases.] 
Supreme  Gt.,  8p.  21,  Weet «.  Trustees  of  Brock- 
port,  16  K  Y.  (2  amitK^  161,  note.  Approved 
and  followed  in  the  case  of  a  noere  omission  of 
of  duty,  CU  ofAppeaU,  1866,  Hickok  «.  Trus- 
tees of  Plattsburgh,  Id,;  S.  P.,  1867,  Conrad 
«.  Trustees  of  Ithaca,  7(2.,  168.  To  similar 
efifect,  see  Morey  c.  Town  of  Newfane,  8  Bwrb,^ 
646;  Storrs  «.  City  of  Utica,  17  N.  Y.  (3 
8mUh\  104.  Compare,  however,  Lorillard  t. 
Town  of  Monroe,  11  K  Y.  (1  Kem,\  892; 
aflfirming  S.  C,  12  Barb,,  161. 

73.  Protection  of  streets.  A  municipal 
corporation,  owing  to  the  public  the  duty  of 
keeping  its  streets  in  a  safe  condition  for 
travel,  is  liable  to  persons  receiving  injury 
from  the  neglect  to  keep  proper  lights  and 
guards  at  night  around  an  excavation  which 
it  has  caused  to  be  made  in  the  street,  whether 
it  has  or  has  not  contracted  for  such  precau- 
tions with  the  persons  executing  the  work. 
[16  N.  T.,  161.]  Gt.  0/ Appeals,  1868,  Storrs 
«L  City  of  Utica,  17  K  Y.  (3  Smith),  104. 

74.  A  municipal  corporation  cannot  recover 
from  a  contractor  damages  which  it  had  been 
compelled  to  pay  to  a  person  who  was  injured 
by  falling  into  a  public  sewer  in  course  of  con- 
struction by  the  contractor,  and  by  him  left 
unguarded,  unless  the  contract  imposed  upon 
the  contractor  the  duty  of  putting  up  barriers, 
te.,  and  protecting  passengers  against  ii^ury 
by  accident.  Otherwise  it  is  the  duty  of  the 
city  to  do  this,  and  it  is  their  neglect  that  it 
was  not  done.  Gt,  of  Appeals,  1862,  City  of 
Buffalo  V.  HoUoway,  7  N.  Y.  (8  Seld.),  498; 
affirming  S.  C,  14  Barb.,  101. 

75.  Wharves.  A  municipal  corporation 
owning  wharves,  &c.,  for  which  they  charge 
dockage,  are  bound  to  keep  them  in  repair; 
and,  in  an  action  for  dockage,  defendant  may 
recoup  his  special  damage  from  their  neglect 
of  this  duty.  Supreme  Gt,  1839,  Buckbee  v. 
Brown,  21  Wend.,  110. 

76.  Negligence  of  contractor's  servants. 
A  municipal  corporation  is  not  liable  for  inju- 
ries to  third  persons,  occasioned  by  the  negli- 
gence of  workmen  engaged,  under  the  direc- 
tion of  a  person  who  has  entered  into  a  con- 


tract with  the  Corporation  to  perform  work  in 
conformity  to  a  plan  referred  to  in  the  con- 
tract, for  a  specified  sum  to  be  paid  by  the 
Corporation.  The  contractor  in  such  case  is 
not  the  servant  or  agent  of  the  Corporation. 
Gt,  of  Appeals,  1863,  Pack  c.  Mayor,  &c.,  of 
N.  Y.,  8  K  Y  (4  Seid,),  222.  Followed,  1854, 
Gent  V.  Mayor,  &o.,  of  K  Y.,  Seld.  Notes,  No. 
6,  68.  S.  P.,  1851,  Blake  «.  Ferris,  5  KY.(1 
Seld.),  48 ;  and  see  Storrs  «.  City  of  Utica,  17 
If.  Y  (3  Smith),  104;  Gourdier  v.  Cormack, 
2  E.  D.  Smith,  264. 

77.  The  fact  that  there  is  a  clause  in  the 
contract  by  which  he  engages  to  conform  the 
work  to  such  further  directions  as  may  be 
given  by  the  Corporation  or  its  officers,  makes 
no  difference.  Such  a  reservation  relates 
merely  to  the  kind  of  work  to  be  done,  and 
not  to  the  manner  of  doing  it  Gt.  of  Appeals, 
1863,  Pack  «.  Mayor,  &c.,  of  N.  Y.,  SKY.  (4 
Seld.),  222. 

784  The  same  principle  applies  in  the  case 
of  a  contract  providing  that  the  work  is  to  be 
done  under  the  direction  and  to  the  satis&c- 
tion  of  certain  officers  of  the  Corporation. 
The  object  of  such  a  clause  is  to  give  them 
power  to  prescribe  what  shall  be  done,  not 
how  it  should  be  ^one,  nor  by  whom.  Gt.  of 
Appeals,  1864,  Kelly  v.  Mayor,  ^.,  of  N.  Y., 
11  K  Y  (1  Kern.),  482;  reversing  S.  C,  4 
E.  D.  Smith,  291. 

79.  Public  meeting.  The  plaintiff  passing 
through  a  park  at  the  time  that  a  public  meet- 
ing was  being  held  at  the  call  of  the  Corpora- 
tion to  consider  national  affiurs,  was  ii\jured 
by  the  discharge  of  a  cannon  fired  by  some 
persons  there.  Held,  that  the  Corporation 
were  not  liable  for  the  injury.  Calling  a  pub- 
lic meeting  of  the  citizens,  for  political  or 
philanthropic  purposes,  is  no  part  of  the  busi- 
ness of  the  Corporation,  and  they  are  not 
liable  for  an  injury  that  may  flow  from  it.  If 
it  were  otherwise,  the  persons  who  fired  the 
gun  must  be  shown  to  have  done  so  as  the 
agents  of  the  Corporation.  K  Y.  Superior 
Gt.,  1847,  Boyland  v.  Mayor,  &c.,  of  N.  Y.,  1 
San4f.,  27. 

00.  Violation  of  ordinanca  A  municipal 
corporation  is  not  liable  for  an  injury  result- 
ing from  a  breach  of  its  police  regulations, — 
e.  g.,  for  damage  done  by  swine  going  at  large 
in  violation  of  its  ordinance.  N.  F.  Superior 
Gt.,  1848,  Levy  «.  Mayor,  &c.,  of  K  Y.,  1 
Sandf,  466.    Approved,  Gt.  of  Appeals,  1858, 
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Griffin  «.  Hayor,  d»,,  of  N.  Y.,  9  K  Y.  (6 

81.  'Whan  a  parson  puts  an  loomnhranoe 

or  obstoble  in  a  street,  the  Oorpor&tion  b  not 
liable  for  an  injury  oooasioned  thereby,  unless 
notioe  of  the  obstruotion  is  brought  home  to 
them.  The  primary  dnty  of  its  removal  is 
with  him  who  placed  it  there.  (H,  ofA^eaU^ 
1858,  Griflfin  ©.  Mayor,  &c.,  of  N.  Y.,  9  K  F.. 
(5  S6ld,\  456. 

82.  N oftfoe  nacaflsazy.  In  au  action  against 
a  mnnicipal  corporation  to  recover  damages 
sustained  in  consequence  of  a  grating  over  an 
area  in  a  sidewalk  being  in  a  defective  or  un- 
safe condition,  it  is  not  enough  to, prove  that 
the  coYering  was  insecurely  fiutened,  and  that 
by  reason  thereof,  and  without  fault  on  his 
part,  the  plaintiff  was  iigured.  Notice  to  the 
defendant,  of  the  defect,  or  negligence  of  dnty 
in  not  ascertaining  and  remedying  it,  mnst 
he  shown.  K  Y.  Supmor  Ct.,  Sp,  71, 1866, 
MoGinity  t>.  Mayor,  &c.,  of  N.  Y.,  5  Duefy 

83.  Wrong  by  offloar.  A  municipal  cor- 
poration is  not  liable  for  a  nonfeasance  or 
mift&asanoe  committed  by  an  independent 
corporate  officer, — e,  g^  for  the  omission  of  a 
du^  specificaUy  imposed  by  statnte  on  one  of 
its  officers.  In  this  respect  the  officers  are 
quati  civil  officers  of  the  government,  though 
appointed  by  the  Corporation.  The  relation 
of  master  and  servant  does  not  exist  between 
the  Oorporatdon  and  officers;  tbongh  it  is 
otherwise  of  such  omissions  where  the  duty 
is  absolnte  and  due  from  the  Corporation. 
Suprans  Ct.^  1841,  Martin  v.  Mayor,  dec.,  of 
Brooklyn,  1  EiU,  545. 

84.  A  municipal  corporation  is  not  liable 
for  a  trespass  committed  by  an  agent  employ- 
ed by  the  Couunon  Council  in  a  matter  beyond 
their  coqiorate  power.  A  Corporation  is  lia- 
ble for  a  tortious  act,  as  a  trespass,  commit- 
ted by  an  agent  pursuant  to  its  directions,  in 
relation  to  matters  within  the'  scope  of  the 
objects  of  its  Incorporation ;  but  not  for  any 
unaathorized  acts  of  its  officers,  though  done 
colore  officii,  [See  Ang.  &  A.  on  Corp.,  260, 
330.]  Supreme  Ct,^  1848,  Boom  v.  City  of 
IJtica,  2  Barh,^  104. 

85.  A  municipal  corporation  is  liable  in 
an  action  of  tort  for  the  irregular  and  illegal 
exercise,  by  its  authorized  agents,  of  a  power 
which  the  Corporation  possessed.  [2  Kent^s 
Com.}  284;  Ang.  &  A.  on  Corp.,  250,  380.] 


Ct,  o/AppeaUj  1857,  Howell «.  City  of  Buffa- 
lo, 16  JV:r.  (1  iSb»t«&),  512. 

86.  CkwninlaHlonaga  appointed  by  statnta. 
Where  a  munidpal  corporation  is  empowered 
by  statnte  to  prosecnte  a  work,  such  as  the 
construction  of  works  for  the  supply  of  the 
city  with  water,  though  the  statute  reserves 
to  the  State  the  appointment  of  commission- 
ers to  supervise  and  direct  its  prosecution, 
the  acceptance  of  the  statute  by  the  Corpo- 
raticm  makes  the  commissioners  ihe  agents 
of  the  Corporation ;  and  the  Corporation  is 
liable  for  injuries  caused  by  the  negligence  of 
the  commissioners  in  the  management  of  the 
work.  Such  works  being  the  property  of 
the  Corporation,  it  is  bound  to  see  that  the 
same  are  not  permitted  to  injure  other  per- 
sons. A  mnnicipal  corporation,  though  not 
liable  for  acts  requiring  the  exercise  of  dis- 
cretion, when  those  acts  are  for  the  benefit  of 
the  public,  or  for  the  acts  of  independent  offi- 
cers whom  it  is  obliged  to  appoint^  and  whose 
duties  are  specifically  prescribed  by  kw,  yet 
is  liable  for  the  acts  of  the  agents  it  volun- 
tarily employs  to  do  business  for  its  own  pri- 
vate benefit,  the  same  as  any  other  corpora- 
tion or  individual.  Moreover,  the  owner  of 
real  property  is  liable  for  the  acts  of  those  he 
employs,  directly  or  indirectly,  to  improve 
his  property  for  his  own  benefit,  and  particu- 
larly if  d^ne  at  his  expense ;  and  the  State, 
who  merely  selects  ihe  agents  or  makes  the 
contract)  bat  is  not  owner,  and  does  not  pay 
for,  nor  personally  superintend  tiie  work,  is 
not  liable.  Ct.  i^JBrron,  1845,  Mayor,  ^., 
of  N.  Y.  f>.  Bailey,  2  Den.,  488;*  affirming 
S.  C,  3  mU,  581. 

87.  Oompetanoy  of  officers.  The  fact  that 
a  municipal  corporation  has  employed  com- 
petent officers  to  perform  a  duty  specifically 
eujoined  upon  the  Corporation  as  such,  does 
not  exonerate  them,  but  they  are  liable  where 
such  duty  is  wholly  neglected  by  such  agents. 
Supreme  Ct,  1842,  Mayor,  Ac,  of  N.  Y.,  v. 
Furze,  3  HUl,  612. 

88.  Olainui  for  tort  naed  not  be  aodited. 
Under  a  municipal  charter,  that  provides  that 
no  unliquidated  accounts,  or  claim,  or  con- 
tract against  the  city,  shall  be  audited  without 
an  affidavit  that  the  services  or  property 
therein  charged,  have  been  actually  perform- 


*  See  Bailey  v.  Mayor,  <feo.,  of  K.  Y.,  in  table  of 
Casss  CKmouBD,  Vol.  I.,  AnU, 
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ad,  &o, ;  and  farther,  that  it  shall  be  a  de- 
fence ^^to  any  action,  or  proceeding  in  any 
eonrt,  for  the  collection  of  any  demand  or 
daim,"  that  it  had  not  been  bo  presented; 
*^or,  if  on  contract,  *' that  it  was  presented 
without  affidavit,  and  rejected  for  that  reason, 
&c^ — it  is  not  a  defence  to  an  action  against 
the  city  for  damages  for  a  tort^ — e.  g.y  for 
taking  plaintifiTs  property  on  an  illegal  assess- 
ment,— ^that  the  plaintiffs  claim  has.  not  been 
presented.  CU  of  Appeals^  1857,  Howell  v. 
City  of  BufBalo,  16  IT,  Y.  (1  Smith),  612. 
As  to  liability  for  Mobs,  see  Biot. 

VI.  Local  Impbovxments. 
1.  In  General. 

89.  An  aflMMunent  for  a  local  improve- 
ment is  not  a  tax  within  a  charter  authorizing 
a  municipal  corporation  to  sell  lands  ^^for 
taxes  of  any  description."  [11  Johns.,  77 ;  8 
Wend.,  268.]  Supreme  Ot,  1848,  Sharp  v, 
Bpeir,  4  Hill,  76 ;  Sharp  v.  Johnson,  Id.,  92. 

90.  Changing  grade.  That  the  authority 
to  regulate,  level,  and  pave  streets,  is  a  con- 
tinuing power;  and  the  Corporation  may 
change  the  level  of  a  street  at  any  time.  Su^ 
preme  Ct.,  1886,  Matter  of  Furman-street,  17 
Wend.,  649.  Compare  Matter  of  Wall-street, 
17 -BorJ.,  617. 

91.  Where  a  municipal  corporation  are  au- 
thorized to  "alter  and  amend"  streets  in  their 
discretion, — they  have  power  to  alter  the 
grades  of  streets  they  have  established,  and 
they  are  the  judges  of  the  necessity  of  such 
alteration.  [1  Pick.,  418;  2  Hill,  466.]  .S^- 
preme  Ct,  1860,  Waddell  v.  Mayor,  &c.,  of  N. 
Y.,  8  Ba/rh.,  96.  To  the  same  effect,  Ohan- 
eery,  1837,  Fish  «.  Mayor,  &c.,  of  Rochester, 
6  Pcbige,  268 ;  but  compare  Oakley  v.  Trustees 
of  Williamsburgh,  Id.,  262. 

92.  A  park  is,  under  the  charter  of  Brook- 
lyn, a  public  improvement,  and  is  within  the 
range  of  subjects  deemed  by  the  Legislature 
proper  for  local  taxation,  and  the  assessment 
for  the  expenses  of  its  improvement.  Supreme 
Ct,  1868,  Bouton  ©.  City  of  Brooklyn,  16  Bevrl., 
876,  884;  affirming  S.  C,  7  Eov>.  Fr.y  198. 

93.  What  are  repatra.  When  a  street  has 
been  once  put  in  a  condition  conformable  to 
what  is  required  at  the  time,  whatever  is  sub- 
sequently done  to  it  for  the  purposes  of  a 
street,  whether  in  improving  an  existing  con- 
stitueBt,  or  substituting  a  new  one,  or  in  add- 


ing some  material  required  by  a  new  regula- 
tion,— e.  g.,  in  setting  new  curb-stones,  4^., — 
comes  under  the  head  of  repairs,  and  cannot 
be  assessed  by  the  Corporation,  upon  the  prop- 
erty supposed  to  be  benefited,  under  a  charter 
auUiorizing  assessments,  except  for  repairs. 
Supreme  Ct.,  1866,  People  «.  City  of  Brook- 
lyn, 21  Barb.,  484. 

94.  Highways,  &o.,  aoroBa  railways,  bow 

to  be  laid  out.    Law  of  1853,  86,  oh.  62. 

95.  Coxporation  aot  as  agenta.  In  mak- 
ing an  improvement,  which  by  the  statute  is 
chargeable  solely  on  the  owners  and  occupants 
of  the  lands  to  be  benefited,  the  Corporation  is 
merely  an  agent  of  the  landholders  to  distrib- 
ute the  burden  and  collect  and  pay  the  money. 
[28  Wend.,  468.]  Its  warrant  in  fiavor  of  a 
contractor,  directing  its  treasurer  to  pay  money 
and  charge  it  to  the  account  of  the  improve- 
ment, creates  no  corporate  liability.  Supreme 
Ct,  1847,  Lake  v.  Trustees  of  Williamsburgh, 
4  Den.,  620. 

96.  Applioation.  If  the  statute  requires  an 
application  of  a  majority  of  land-owners  as  the 
foundation  of  the  proceeding,  the  proceedings 
are  to  be  deemed  void,  unless  this  is  shown  to 
have  been  made.  Supreme  Ct.,  1848,  Sharp 
V,  Johnson,  4  Sill,  92. 

97.  An  alteration  of  the  petition  after 
some  signatures  have  been  obtained,  avoids 
the  proceedings,  if  rejecting  those  signatures 
the  requisite  minority  are  not  left  Supreme 
Ct.,  1842,  Graves  v.  Otis,  2  Bill,  466;  1843, 
Sharp  V.  Speir,  4  Id.,  76. 

98.  Bztra  work.  Where  the  Common 
Council,  by  resolution,  directed  that  an  amount 
which  by  arbitration  had  been  ascertained  to 
be  due  for  extra  work  to  a  contractor  for  a 
local  improvement,  be  added  to  the  assess- 
ment;— Beld,  that,  the  contractor  having  as- 
sented to  it,  the  claim  thereby  became,  if  it 
were  not  before,  valid  against  the  porporation, 
and  that  the  Corporation  could  not  rescind 
their  resolution  without  the  contractor's  as- 
sent. Supreme  Ct,  1847,  Brady  v.  Mayor,-  &c., 
of  Brooklyn,  1  Barb.,  684. 

99.  limit  on  value  of  property  taken. 
Where  the  trustees  have  no  power  to  remove 
any  building,  the  value  of  which  exceeds  a 
certain  limit,  the  consent  of  the  owner  that 
they  may  remove  it,  there  being  no  stipulation 
to  estimate  the  value  as  within  the  limit,  does 
not  give  the  trustees  jurisdiction.  Those  who 
are  to  be  taxed,  have  a  right  to  object.   Su- 
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frtme  Ot,^  1881,  Starr  «.  Trustees  of  Roches- 
ter, 6  Wend,^  664;  and  see  Cnyler  v.  Trustees 
of  Bocbester,  12  Id.,  165. 

100.  Plan.  The  power  of  a  mxiiiioipal  cor- 
poration to  repair  or  rebuild  a  bridge,  necessa- 
rily inclndes  the  right  of  determining  upon 
the  plan  and  mode  of  doing  it.  Supreme  CL, 
1867,  Ely  V.  City  of  Rochester,  26  Barb.,  183. 

101.  Taklzig  less  tban  authorised.  Where 
a  municipal  corporation  is  authorized  to  file  a 
map  of  streets  to  be  opened,  and  subsequently 
opens  one  of  them  of  a  less  width  than  desig- 
nated by  the  map,  assessing  the  owners  of  the 
residue  of  the  proposed  width,  this  is  a  waiver 
of  any  right  to  take  such  residue  for  widen- 
ing the  street  without  further  compensation. 
Chancery,  1841,  Seaman  v.  Hicks,  8  Paiffe,  665. 

102.  Notice  An  assessment  for  expense 
of  local  improvements,  without  notice  to  the 
owners  of  the  land,  is  void.  [15  Wend.,  874.] 
Supreme  Ot,  1848,  Jordan  v.  Hyatt,  8  Barb., 
275. 

103.  Tlie  detriment  to  the  property  of  an 
a^oining  owner,  resulting  from  a  change  of 
the  grade  of  the  street,  is  not  a  taking  of  his 
property  for  public  use,  which  entitles  him  to 
compensation.  Supreme  Ot,,  1850,  Waddell 
t.  Mayor,  Aic,  of  N.  Y.,  8  Ba^b,,  95.  To 
similar  effect,  see  Raddiff  v.  Mayor,  &c.,  of 
Brooklyn,  4  K  F.  (4  Comet.),  196. 

104.  Building  not  prevented  by  the  pro- 
ceeding Where,  as  in  case  of  the  lower  part 
of  the  city  of  New  York,  there  is  no  statute 
providing  for  the  permanent  establishment  of 
the  plan  of  streets  and  prohibiting  compensa- 
tion to  an  owner  who  builds  on  the  site  of  a 
proposed  street,  the  owners  are  left  at  liberty 
to  bnOd  as  they  will,  irrespective  of  any  plans 
formed  by  the  Corporation  for  taking  their 
land.  The  appointment  of  commissioners  of 
estimate,  &c.,  in  proceedings  to  widen  a  street, 
does  not  prevent  an  owner  from  building  as 
if  the  street  were  not  to  be  widened ;  and  if 
he  does  so,  he  is  entitled  to  compensation  for 
his  building,  if  the  proceedings  are  carried  out 
Supreme  CU,  1864,  Matter  of  Wall-street,  17 
Bofrb.,  617. 

2.  Eetimate  wnd  Aeeeeement 

105.  Removal  of  commiaaionerB.  A  mu- 
nicipal corporation,  having  power  to  appoint 
commissioners  of  estimate  and  assessment,  may 
remove  them  and  fill  the  vacancy  by  a  new  ap- 
pointment. Supreme  Ct,,  1848,  People  «.  Mayor, 


A;c.,  of  N.  Y.,  6  Barb,,  48 ;  and  see  Mayor,  ^, 
of  N.  Y.  «.  Manhattan  Co.,  1  Cai.,  607. 

106.  Property  reatilcted  to  paxtionlar  naa 
Chnroh  edifices  not  likely  to  be  soon  appro- 
priated to  renting  or  sale,  should  be  deemed 
but  slightly  benefited  by  local  improvements, 
and  should  not  be  assessed  in  the  same  propor- 
tion as  other  property.*  Supreme  Ct,,  1814, 
Matter  of  the  Mayor,  dec.,  of  N.  Y.,  11  Johne., 
77. 

To  similar  effect,  in  case  of  a  oemetery. 
1884,  Matter  of  Albany-street,  11  Wend.,  149. 

To  similar  effect,  in  case  of  a  reaervoir. 
1886,  Owners  of  Ground,  &c.  v.  Mayor,  dec,  of 
Albany,  16  Wend.,  188. 

107.  Other  property  of  the  aame  ownera 
which  may  be  by  possibility  applied  by  them 
to  other  purposes,  may  properly  be  assessed 
for  benefit.  Supreme  Ct.,  1886,  Owners  of 
Ground,  &c.  t>.  Mayor,  &c.,  of  Albany,  16 
Wend.,  874. 

10&  If  a  piaoe  of  boxial  be  taken  for  pub- 
lic use,  the  next  of  kin  may  claim  to  be  indem- 
nified for  the  expense  of  removing  and  suita- 
bly reinterring  their  remains.  Supreme  Ct, 
Sp.  T.,  1866,  Matter  of  Beekman-street,  4 
Brat^.,  608,  682. 

109.  Apportioning  the  burden.  Though 
the  apportionment  of  the  burden  among  those 
who  are  chargeable  is  in  the  discretion  of  the 
commissioners,  the  question  who  are  charge- 
able is  not.  The  whole  district  with  regard 
to  the  benefit  of  which  the  improvement  is 
made,  must  be  assessed.  Thus  where  an  open 
drain  became  a  nuisance,  and  it  was  necessary 
to  construct  a  common  sewer  to  obviate  it ; — 
ffeld,  that  the  whole  ground  drained  by  the 
sewer  must  be  assessed,  not  merely  that  part 
which  might  have  been  alone  affected  by  the 
nuisance.  Supreme  Ct.,  1828,  Le  Roy  o.  May- 
or, &c.,  of  N.  Y.,  20  Johns.,  480. 

HO.  In  general,  the  land  upon  each  side  of 
a  new  street  should  pay  the  expense  of  open- 
ing; and  in  such  a  manner  that  each  lot  or 
parcel  will  pay  one  half  of  the  expense  of  the 
street  immediately  in  its  front.  Supreme  Ct., 
1884,  Matter  of  Twenty-sixth-street,  12  Wend., 
208. 

111.  But  this  is  not  an  invariable  rule.    The 


*  Compare  Hatter  of  William  and  Anthony  streets 
(19  Wend.y  678),  where  this  rule  was  limited  to  cases 
where  the  owner  cannot  apply  the  property  to  gen- 
eral uses,  and  hospital  grounds  were  held  chargeablB 
at  market  value. 
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^xymmifleioners  mnst  take  notice  of  the  aeveral 
proprietors,  the  nature  and  extent  of  their  re- 
speotive  interests,  the  form  and  position  of 
their  several  parcels  of  land,  the  qualified 
rights  of  the  owner  in  reference  to  its  enjoy- 
ment, and  any  other  circumstances  which  ren- 
der t^e  proposed  improvement  more  or  less 
beneficial  to  him.  Supreme  Ct,y  1886,  Matter 
of  Degraw-street,  18  Wend.^  568. 

112.  On  an  assessment  for  benefit,  required 
to  be  laid  on  the  lands  ^^  in  proportion  to  the 
advantage  which  each  shall  be  deemed  to  re- 
quire," a  parcel  is  chargeable  with  such  pro- 
portion, though  it  exceeds  the  cost  of  the  work 
adjacent  to  its  front.  Supreme  Cty  1840,  Exp. 
Uajot^  &c.,  of  Albany,  28  Wend.^  277. 
%  113.  I>motipt^noi  property.  The  assess- 
ment and  notice  thereof  must  describe  the 
property  assessed  with  accuracy,  so  as  to  ap- 
prise the  owner  distinctly  of  the  ground 
charged  with  the  expense.  In  the  case  of  a 
lot  which  was  only  75  feet  deep,  an  assessment 
not  stating  its  depth,  followed  by  a  sale  and 
conveyance  describing  it  as  100  feet  deep ; — 
Held^  not  effectual  as  to  the  excess  over  75 
feet.  Supreme  Ot.j  1828,  Jackson  v.  Healy,  20 
Johns.,  495. 

114.  An  assessment  describing  a  lot  assessed 
by  the  length  of  its  front  without  specifying 
the  sides  or  the  depth ; — Eeld,  too  imperfect 
to  constitute  a  valid  lieu.  Chancery,  1845, 
Cumming  v.  Mayor,  4^,  of  Brooklyn,  11  Faiffe^ 
«96. 

115.  —  of  owner.  Where  the  assessment 
designated  the  person  assessed,  by  the  surname 
alone,  and  on  a  sale  of  the  land  the  notiAe  and 
advertisement  designated  the  land  merely  as 
being  near  a  street  mentioned  ;—ir0^  that 
the  sale  was.void.  Supreme  CU,  1843,  Sharp 
«.  Speir,  4  HiUy  76 ;  Sharp  v.  Johnson,  Id., 
^2.  Compare  Hubbell  v.  Weldon,  Hill  A  D. 
SMpp.,  189. 

116.  Where  the  statute  requires  the  assess- 
ment to  be  upon  ^^  the  owners  or  occupants  of 
the  houses  and  lots  intended  to  be  benefited," 
an  assessment  upon  ^^  the  estate  of  A."  is  void. 
Supreme  OU,  1860,  Piatt  c.  Stewart,  8  Btvrh., 
498. 

117.  Valuing  the  land  at  a  certain  sum  per 
foot  is  snfi&oient,  for  the  gross  amount  is  then 
matter  of  computation.  Verdicts,  or  estimates 
in  street  cases  are  not  scanned  with  the  same 
technical  strictness  which  is  applied  to  the 
verdict  of  a  common-law  jury.    Supreme  Ct, 


1888,  Coles  v.  Trustees  of  WiUiainsburgh,  10 
Wend.,  659. 

118.  Where  the  value  of  the  land  diminishes 
with  the  distance  from  the  starting  point,  It  is 
not  sufficient  to  assess  it  by  large  blocks.  It 
should  be  by  lots.  Supreme  Ct.,  1848,  Sharp 
V.  Johnson,  4  Hill,  92. 

119.  Certifying.  If  the  statute  requires 
that  the  assessment-roll  shall  be  certified  by 
the  assessors  to  the  Oommon  Council,  it  must 
be  so  certified  by  their  signatures,  or  proceed- 
ings thereon  are  void.  Supreme  Ct.,  1850, 
Piatt  c.  Stewart,  8  Barh.,  498. 

As  to  the  Right  to  oompenaatlon  for  pri- 
vate property  taken,  see  CoNSTiTuriosrAL  Law. 
As  to  its  Meaaore,  see  Co^cpensation. 

8.  Reviewing  and  Confirming.    JHseantinuing 
the  Proceedings, 

120.  Inadequate  benefit  If  it  is  made  to 
appear,  on  the  motion  to  confirm,  that  the 
substantial  benefits  to  the  persons  assessed  are 
not  equal  to  all  the  damage  which  others  will 
sustain,  the  court  will  refuse  to  confirm  the 
report.  Supreme  Ct.,  1880,  Matter  of  Fourth 
Avenue,  8  Wend.,  452;  1884,  Matter  of  Al- 
bany-street, 11  Id.,  149. 

131.  Power  of  Corporation.  Beyond  this 
consideration,  the  policy  of  the  improvement 
is  a  matter  wholly  for  the  Corporation  to  de- 
termine. Supreme  Ct.,  1889,  Matter  of  William 
and  Anthony  streets,  19  Wend.,  678.  To  the 
same  effect,  1884,  Matter  of  Albany-street,  11 
Id.,  149 ;  1889,  Matter  of  John  and  Chei^y 
streets,  19  Id.,  659. 

122.  Wlionuiyoldeot  One  who  is  assessed 
for  benefit  has  a  right  to  object  to  the  rei)ort 
for  an  erroneous  allowance  of  damages  to  an- 
other, for  it  enhances  his  burden.  Supreme 
Ct.,  1841,  Matter  of  Thirty-ninth-street,  1  HiU, 
191.  Compare  Coles  v.  Trustees  of  Williams- 
burgh,  10  We;nd.,  659. 

123.  Confinnation.  That  under  the  stat- 
utes relating  to  New  York  and  Brooklyn, 
there  cannot  be  an  absolute  confirmation  oif 
the  report,  so  as  to  vest  rights,  until  the  dam- 
ages for  all  the  lands  taken  have  been  settled, 
and  are  properly  assessed  upon  the  owners  of 
lands  which  will  be  benefited  by  the  improve- 
ments. Supreme  Ct.,  1889,  Matter  of  Anthony- 
street,  20  Wend.,  618.  Chancery,  1840,  Mese- 
role  c.  Mayor,  dec.,  of  Brooklyn,  8  Paige,  198. 

124.  Equity.  If  the  proceedings  of  the 
commissioners  have  been  regular,  and  they 
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only  erred  in  jadgment  in  fixing  the  amount 
of  damages  for  the  lands  taken,  or  of  the 
benefit  to  other  lands  of  the  complainant, 
npon  erroneous  principles,  the  Court  of  Chan- 
cery cannot  interfere  after  the  report  has  heen 
confirmed  by  the  Supreme  Court.  [20  Wend., 
618.]  Chancery^  1841,  TViggin  v.  Mayor,  &c., 
of  KT.,  9  Pat^e,  16. 

12&  ThaA  the  apportionment  of  the  bur- 
den mAde  by  the  commissioners  or  assessors 
is  conclnsive,  as  to  the  estimates  of  value,  &o., 
except  in  a  case  of  error  so  gross  as  to  show 
fiaud  or  misconduct.  [15  Wend.,  874.]  Sv^ 
prme  CX,  1858,  Lyon  «.  City  of  Brooklyn,  28 
Barb.,  «09. 

126.  Allowance  for  oontingeixt  expenses 
not  deemed  unreasonable,  unless  cause  is 
shown.    Betts  v.  City  of  Williamsburgh,  15 

127.  n^otioeL  Where  the  Corporation  have 
pow«r  to  dedde  an  appeal,  if,  after  a  hearing, 
instead  of  deciding  it,  they  ref^  it  back  to  the 
assessors,  a  ftirther  notice  of  confirmation  is 
not  necessary.  Supreme  Ot^  1829,  Bouton  v. 
Presideat,  te.,  of  Brooklyn,  2  TTim^.,  895. 

12&  IMaooiitiniilns.  Individuals  acquire 
no  vested  right  under  street  proceedings,  until 
the  final  confirmation  of  the  report  of  the 
commissioners^  [6  Johns.  Ch.,  49;  6  Cow., 
6T1;  1  Wend^  58,  818;  11  Id^  154.]  Where 
anport  has  been  confirmed,  with  the  excep- 
tion of  certain  partiouhurB,  and  sent  back  for 
correction  in  those  particulars  only,  it  is  not 
finally  confirmed,  and  the  Corporation  may 
have  leave  to  discontinue.  Supreme  Ct,y  1839, 
Matter  of  Anthony-street,  20  W&nd^  618. 

129.  Persons  to  whom  an  award  of  damages 
is  made  by  oommiasioners  of  estimate  and  as- 
sessment, cannot  object  to  the  discontinuance 
of  the  proceedings,  unless  the  proceedings 
have  so  &r  progressed  that  mutual  rights  have 
vested.  Thereafter  their  remedy  is,  it  eeeme^ 
in  assumpsit,  or  an  action  on  the  case;  but 
not  by  mandamus.  Supreme  Ot,^  1828,  People 
V.  President,  &c.,  of  Brooklyn,  1  Wend^  318. 

4.  CoHecHcn  of  Aiusiiments,    Sale, 

X30.  CteUeotioiL  Where  the  statute  pro- 
vided that  the  expense  of  certain  improve* 


ments  should  be  a  tax  on  the  owner  and  a 
lien  on  the  land,  and  might  be  collected  as  other 
taxes;  and  other  taxes  were  to  be  collected, 
if  payment  were  neglected  and  no  personal 
property  was  founds  by  sale  of  ^e  real  estate 
taxed ; — Held^  that  a  sale  was  not  authorized 
before  a  tax-warrant  had  been  issued,  |jid  an 
attempt  made  to  collect  the  tax  of  the  owner 
of  the  land.  Supreme  Ot,^  1654,  Rathbnn  v. 
Acker,  18  Barh,^  898. 

131.  Whole  must  be  sold.  Where  the 
charter  authorizes  a  sale  of  the  lands  for  an 
unpaid  assessment  thereon  for  a  term  of  years^ 
the  Corporation  cannot  sell  an  undivided  balf» 
for  a  term.  Supreme  Ot,^  1848,  Jordan  o. 
Hyatt,  8  Barb.,  276. 

132.  Notioei  If  the  statute  requires  a  no' 
tice  to  the  owner  previous  to  the  sale,  or  pre- 
vious to  the  assessment  of  damages,  it  must  be 
given,  or  the  sale  is  void.  Supreme  Ct,  1848, 
Sharp  V.  Johnson,  4  Billy  92. 

133.  Such  a  requirement  is  not  satisfied  by 
posting  a  notice  on  land  supposed  to  belong  to 
unknown  owners.    lb, 

134k  If  the  statute  requires  an  affidavit  of 
the  c<^ector  of  his  inability  to  collect  the  tax, 
preliminary  to  the  sale,  the  sale  is  void  with- 
out it.    lb. 

135.  One  claiming  title  under  a  municipal 
sale  for  an  assessment,  must  show  that  all  tiie 
proceedings  have  been  regular  and  legal,  and 
in  fttll  compliance  with  the  statute,  y.  F. 
Superior  Ct.,  1848,  Kennedy  v.  Newman,  1 
Sand/.,  187. 

Consult,  also,  for  Farther  mnstration  of 
these  principles,  as  well  as  for  matters  pecu- 
liar to  Paxtionlar  mnnicipalitieB,  YtLULOBS, 
and  the  following  titles: — Albany;  Bbook- 
ltn;  Bu77alo;  Canajohasib;  Kotoston; 
NswYobkCitt;  Boohxstbb;  SaoHabbob; 
SbnxoaFaixs;  South  Hampton  ;  Stbaoubb; 
Tbot;  TJtioa;  Williambbttbgh. 
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Changing.  The  Connty  Conrt  of  any  several 
oountlls,  and  in  the  county  of  New  York,  the 
Common  Pleas,  may  grant  application  of  resident 
of  such  county  to  change  name.  Loem  qf  1847, 
682,  ch.  464 ;  amended,  Lam  <2^1860, 126,  ch.  80. 

As  to  What  oonatitatas  a  Name,  and  as  to 
Bflistakes  in  names,  see  Misitomsb. 
As  to  names  of  Partnenhlps,  see  PAsnnEB- 

0HIP. 


NATURAUZATION.* 

1.  Power  of  State  courts.  That,  nnder 
the  act  of  Oongress  of  1802,  the  State  conrts 
have  a  constitutional  and  competent  power  to 


*  Consult  an  artide  upon  this  subject  in  the  New 
American  £ncyclop»dia,  title,  Natubaluation.  It 
is  from  the  pen  of  Hon.  Charles  P.  Daly,  and  states 
not  only  the  law  of  gur  country,  but  also,  quite 
elaborately  and  fully,  the  law  of  foreign  nations. 
We  extract  from  it  the  following  statement  of  the 
substance  of  our  Federal  statutes  upon  naturaUzation, 
and  of  the  practice  which  is  pursued  in  the  New  York 
courts  upon  applications. 

^*  The  qualifications  requisite,  and  the  mode  of  ob- 
taining naturalization,  are  at  present  (1860)  as  fol- 
lows: The  applicant  must  be  a  f^ee  white  person, 
and  must  have  resided  in  the  United  States  for  the 
continued  term  of  five  years  next  preceding  his  ad- 
mission, and  one  year  at  least  within  the  State  or 
Territory  where  the  court  is  held  that  admits  him, 
Two  years  at  least  before  his  admission  he  must  de- 
clare on  oath  or  afflnnation,  before  a  court  of  record 
having  common-law  jurisdiction  and  a  seal  and  clerk, 
or  before  a  circuit  or  district  court  of  the  United 
States,  or  before  a  clerk  of  either  of  the  said  courts, 
that  it  is  hana  JUU  his  intention  to  become  a  dtizen, 
and  to  renounce  forever  all  allegiance  and  fidelity  to 
any  foreign  prince,  potentate,  state,  or  sovereignty, 
and  particularly  by  name  the  prince,  potentate,  state, 
or  sovereignty  of  which  he  is  at  the  time  a  citizen 
or  Rubject. 

**  This  declaration  is  recorded  by  the  derk,  and  a 
certificate  under  the  seal  of  the  court  and  signed  by 
the  clerk  that  he  has  made  such  a  declaration  is 
given  him,  which  is  received  thereafter  as  evidence 
of  the  &ct.  If  the  applicant  was  a  minor  under  the 
age  of  18  years  when  he  came  to  the  coantiy,  this 
previous  declaration  of  intention  is  dispensed  with, 
and  he  is  entitled  to  be  admitted  after  he  has  arrived 
at  the  age  of  21  years,  if  he  has  resided  five  years  in 
the  United  States,  inclading  the  three  years  of  his 
minority,  and  has  so  continued  to  reside  up  to  the 


naturalize.    Matter  of  Ramsden,  18  How,  Pr^ 
429;  People  «.  Sweetman,  8  Park,  Or.,  868. 

2.  In  entertaining  an  application  for  natu- 
ralization, the  State  conrts  act  as  conrts  of  the 
United  States ;  so  that  peijnry  committed  by 
a  witness  upon  snch  examination  can  be  tried 
only  in  the  Federal  oonrts.  Supreme  Ot,  1857, 
People  «.  Sweetman,  8  Park.  Or.,  868. 


time  when  he  miakes  his  application,  upon  complying 
with  the  kw  in  other  respects.    »    ♦    ♦    • 

"  When  the  applicant  has  completed  the  necessary 
residence,  he  must  prove  the  fact,  before  one  of  thia 
courts  previously  named,  by  other  testimony  than 
his  own  oath.  One  witness,  if  he  knows  the  fSut,  is 
sufficient.  If  entitled  to  admisuon  without  a  pre- 
vious declanition  of  intention,  the  alien  must  declare 
upon  oath,  and  prove  to  the  satisfkotion  of  the  oonit^ 
that,  for  the  three  years  next  preceding  his  applica- 
tion, it  was  bona-Jide  his  intention  to  become  a  citi- 
zen; and  every  applicant  must  prove  (which  may 
be  done  by  his  own  oath,  unless  the  court  should 
require  other  testimony)  that  he  has  behaved  durin|p 
the  period  of  his  residence  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  Constitu- 
tion of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same. 

"  The  mode  of  admission  is  as  follows :  The  ap- 
plicant goes  to  the  clerk  of  the  court,  and  exhibits 
the  certificate  of  his  having  declared  his  intention. 
The  clerk  then  prepares  a  written  deposition  for  the 
witness,  setting  forth  his  knowledge  of  the  appli- 
cant's residence  and  of  his  good  character,  and 
another  for  the  applicant,  declaring  that  he  re- 
nounces all  allegiance  to  every  foreign  power,  and 
particularly  that  of  which  he  is  a  citizen  or  subject, 
and  if  he  has  borne  any  titie  of  nobility,  that  he  re- 
nounces it,  and  that  he  will  support  the  Constitution 
of  the  United  States.  The  parties  are  then  taken 
before  the  judge,  who  examines  each  of  them  under 
oath ;  and  if  he  is  satisfied  that  the  applicant  has  re- 
sided in  the  country  for  the  requisite  period,  and  is 
a  man  of  good  character,  he  makes  an  order  in  writ- 
ing for  his  admission.  The  depositions  are  then 
subscribed  by  the  parties  and  publicly  sworn  to  in 
conrt  in  presence  of  the  judge ;  and  the  certificate 
of  the  dedaration  of  Intention,  the  depositions^  and 
the  order  of  the  judge  are  filed,  and  constitute  the 
record  of  the  proceeding.  A  final  certificate  ander 
the  seal  of  the  court,  signed  by  the  derk,  is  then 
given  the  alien,  declaring  that  he  has  complied  with 
all  the  reqnisites  of  the  law,  and  has  been  duly  ad- 
mitted a  citizen,  which  certificate  is  conclusive  evi- 
dence thereafter  of  the  fact.  In  the  case  of  a  minor, 
the  previous  dedaration  of  intention  is  dispensed 
with,  but  in  all  other  respects  the  course  ot  proce- 
dure is  the  same." 


NATURALIZATION. 


Ill 


G1r1& 


a.  GlerlDi.  The  powers  conferred  by  Oon- 
gress  npon  the  ooorts  of  the  States,  in  reepeot 
to  admitting  aliens  to  citizenship,  are  in  their 
natnre  judioidly  and  cannot  be  delegated  to  the 
clerks,  but  must  be  exercised  by  the  courts. 
The  conrt  mnst  be  satisfied,  in  each  case,  by 
appropriate  eridence  that  the  requisite  facts 
creating  the  right  to  naturalization  exist.  Su- 
preme Ct.^  3p.  r.,  1864,  Matter  of  Olark,  18 
Barb^  444 ;  8.  0.,  1  AbUtW  Pt.,  90 ;  10  Eovo, 

4.  The  practice  of  permitting  clerks  of  court 
to  grant  applications  for  naturalization,  con- 
demned,   lb, 

5.  The  ooQStraotioii  of  the  United  States 
statutes  on  the  subject  of  naturalization,  con- 
sidered.   Ib» 

6.  Nature  of  proof.  The  application  for 
naturalization  must  be  supported  by  legal  proof 
of  the  necessary  facts.  The  proceedings  are 
strictly  judicial.  Affidavits  are  not  admissible. 
The  applicant's  own  oath  may  be  received  as  to 
his  good  character  and  behavior,  but  not  as  to 
his  residence.  That  fact  must  be  proved  by 
the  oral  testimony  of  witnesses.  Supreme  Ct.^ 
1846,  Matter  of ,  7  Hill,  137. 

7.  Aflldavtti  inadmissible.  People  v.  Sweet- 
man,  8  Pa^h.  Cr.^  868. 

a  Temporazy  abMnoe.  The  act  of  April 
14, 1803  [8  Bio.  U.  8.  L.,  476,  §  27],  allowed 
an  alien  to  be  admitted  notwithstanding  he  had 
temporarily  travelled  out  of  the  United  States 
during  his  five  years'  residence.  But  the  act 
of  March  8, 1818  [4  Bio.  U.  S.  L.,  614,  §  12],* 
precludes  the  applicant  fi-om  becoming  a  citi- 
zen if  he  has  been  out  of  the  territory  of  the 
United  States  at  any  time  during  the  period. 
So  heUy  where  the  absence  was  of  but  two  or 
three  minutes  only.  Supreme  Cty  1844,  Exp, 
Paul,  7  mU,  66. 

9.  Mantod  womeii,  and  infants,  if  they 
have  sufficient  capacity  to  understand  their 
rights,  and  the  nature  and  obligation  of  an 
oath,  may  be  naturalized.  Ct,  of  Brroriy  1888, 
Priest  V.  Gummings,  20  Wend,^  888. 

10.  Under  the  act  of  Congress  of  April  14^ 
1802,  infant  children  of  an  alien,  though  born 
out  of  the  United  States,  if  dwelling  within 
the  United  States  at  the  time  of  his  naturali- 
zatioDy  become  citizens  by  such  naturalization. 


*  The  restrictive  clause  of  the  section  on  which 
the  deoiaion  above  was  based,  was  stmck  out  by  act 
of  Jane  26, 1848.    Dunl  IT.  S,  X.,  1167. 


So  held,  in  respect  to  children  of  a  &ther  nat- 
uralized in  1880.  Ohaneery,  1840,  West  e. 
West,  8  Pot^tf,  483.  Compare  Young  v.  Peck, 
21  Wend.,  889;  affirmed,  26  Id.,  618;  Cm- 

ZBN,  1. 

11.  An  alien  wife  of  a  citizen  cannot  claim 
dower.  Hence  where  husband  and  wife  are 
aliens,  and  the  husband  is  naturalized,  this  does 
not  render  the  wife  capable  of  taking  dower 
Naturalization  merely  removes  the  disability 
of  the  alien  to  hold ;  it  leaves,  unimpaired,  the 
right  of  the  government  to  enter,  if  the  person 
naturalized  dies  without  heirs,  or  leaving  alien 
heirs  only.  The  naturalization  of  the  husband 
does  not  naturalize  the  wife.  Supreme  Ct,^ 
1828,  Sutliff  V.  Forjay,  1  Cow,,  89 ;  affirmed, 
on  other  points,  6  Id.,  718.  Compare  Priest 
V.  Gummings,  20  Wend,,  888. 

12.  Retroactive  effect  Naturalization  be- 
fore office  found,  has  a  retroactive  effect,  so 
as  to  confirm  a  former  title.  Supreme  CLj 
1800,  Jackson  v.  Beach,  1  Johns,  Cos,,  899. 
Compare  Jackson  e.  Green,  7  Wend,^  888; 
Priest  V,  Gummings,  20  Id,,  888. 

13.  The  cases  in  which  it  has  been  held  that 
naturalization  has  a  retroactive  effect,  and  con- 
firms a  defective  title  previously  vested  in  the 
alien,  are  cases  in  which  the  alien  had  acquired 
lands  by  purchase,  and  was  naturalized  before 
office  found.  The  rule  does  not  apply  where 
the  alien  claims  by  descent.  Supreme  Ct., 
1841,  People  v,  Gonklin,  2  ffiUt  67.  Compare 
Jackson  v.  Qreen,  7  Wend.,  888. 

14.  The  naturalization  of  a  married  woman 
has  not  such  a  retroactive  effect  as  to  entitle 
her  to  demand  dower  in  lands  which  her  hus- 
band conveyed  previous  to  her  naturalization. 
Ot.  of  Errors,  1888,  Priest  «.  Gummings,  20 
Wend,,  888. 

15.  Record  condoaive.  A  record  of  the 
judgment  of  a  competent  court,  admitting  an 
alien  to  citizenship,  which  recites  the  neces- 
sary facts  to  entitle  him  to  admission,  is  con- 
clusive. It  is  not  necessary  that  the  evideuce 
upon  which  the  court  acted  should  appear  by 
the  record.  Nor  can  the  recitals  be  contra- 
dicted by  evidence  outside  the  record.  Ct.  oj 
AppeaU,  1861,  McCarthy  v.  Marsh,  6  IT,  Y,  (1 
Seld.)^  268.  8.  P.,  Supreme  Ct.,  1886,  Ritchie 
f>.  Putnam,  18  Wend,  524.  Chancery,  1848, 
Banks  v.  Walker,  8  Barb.  Oh.,  488. 

16.  Thus  where  the  record  recited  tbat 
proof  had  been  made  that  the  applicant  had 
duly  made  a  previous  declaration  of  his  inten 
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tion  to  become  a  citizen  of  the  United  States, 
—Beldy  that  evidence  that  he  had  not  made 
saoh  declaration  was  inadmissible.  Ot,  of  Ap- 
peals, 1851,  McCarthy  v.  Marsh,  5  HT.  Y.  (1 
Seld,),  268. 

NATURB. 

Crime  against,  punishable.    2  Seo.  8UU.,  689, 
§20. 


NAVAL  OFFZCBR. 

1.  Void  agreement  An  officer  of  the 
nayy  entered  into  an  agreement,  for  compen- 
sation, to  secure  for  a  private  ship,  extraor- 
dinary protection  from  the  conmiander  of  the 
squadron,  and  to  sail  in  and  represent  her  as  a 
government  store-ship; — Held,  void.  Such 
an  agreement  an  officer  has  no  power  to  make, 
for  his  compensation  is  fixed  by  law,  and  all 
private  compensations  for  employment  of  the 
national  force  are  corrupt  and  illegal.  CTum- 
eery,  1828,  Weaver  v.  Whitney,  Eopk.,  11. 

2.  lYeapaae  will  not  lie  against  a  naval 
officer  for  bringing  to,  and  taking  out  of  her 
course,  a  neutral .  vessel,  in  pursuance  of  in- 
structions from  the  secretary  of  the  navy. 
Supreme  Ot,,  1806,  Ruan  «.  Perry,  8  Cat,,  120. 
Compare  Percival  v,  Hickey,  18  Johns.,  267. 


NAVIGATION. 

1.  Navigable  streams.*  A  stream  which 
is  navigable  by  rafts,  and  has  been  used  by 
the  public  for  such  purpose  for  twenty-six 
years,  is  a  public  highway  for  that  purpose ; 
and  an  action  may  be  maintained  against  the 
owner  of  a  mill-dam  for  obstructing  the  stream 
so  as  to  injure  the  plaintifTs  raft  in  the  passage. 
Supreme  Ct,  1818,  Shaw  v.  Orawford,t  10 
Johiu.,  286. 

2.  But  the  fact  that  a  stream  is  capable,  for 
a  few  weeks  in  the  year,  in  time  of  freshets, 
of  carrying  down  logs,  does  not  make  it  a 
public  highway.  Supreme  Ct,,  1849,  Munson 
c.  Hungerford,  6  Ba/rl.,  266;  Sp.  71,  1852, 
Curtis  «.  Keesler,  14  Id,,  511. 


♦  Four  chapters  of  part  I.  of  Lord  Hale's  treatise 
D€jur€  marit,  &c.,  are  printed  in  6  Omo,,  637,  naU. 

t  Explained  as  not  turning  on  the  fact  that  fish 
were  accustomed  to  pass.  People  «,  Piatt,  17 
Johns.,  195. 


3.  So  much  of  a  stream  as  is  navigable, 
whether  affected  by  tide  or  not,  is  a  public 
highway.  Supreme  Ot.,  1822,  Hooker  v.  Gum- 
mings,  20  Johns,,  90 ;  and  see  Palmer  v.  Mul- 
ligan, 8  Gai,,  807. 

4.  Rivers  of  sufficient  capacity  to  float  to 
market  the  products  of  the  country,  are  public 
highways.  [8  CaL,  807;  20  Johns.,  90;  10 
Id.,  286;  5  Wend.,  428;  18  Id.,  865;  20  Id., 
168;  8.  0.„4  HiD,  878;  8  Kent's  Oom.,  411, 
418.]  Supreme  Ot.,  1860,  Browne  v,  Seofield, 
8  Barh.,  289. 

5.  A  river  is  deemed  navigable  as  far  as  the 
tides  rise  and  fall,  though  the  water  be  fresh. 
Gt.  of  Appeals,  1869,  People  v.  Tibbetts,  19 
2f.  T,,  628.  Compare  Morgan,  v.  King,  18 
Barb,,  277 ;  Lowber  u.  Wells,  18  ffm.  Pr,,  454. 

6.  Albany  Baain  said  to  be  a  highway. 
Hart «.  Mayor,  Ac,  of  Albany,  9  Wend,,  571 ; 
affirming  S.  0.,  8  Paige,  218. 

7.  Btatntaa  regulating  night-lights,  &c.,  on 
Hudson  and  East  rivers  and  Lake  Champlain  (1 
Reo.  StaLy  686 ;  Laws  of  1889,  822,  ch.  849),  ex- 
tended to  Lake  Ontario,  and  the  Niagara  and  St. 
Lawrence.  Laws  qf  1887, 141,  ch.  168.  On  rafts 
on  the  Hudson.    Lam  of  1841,  89,  ch.  65. 

8.  Negligence,  causing  loss  of  life,  punished. 
2  Reo.  Stat.,  662,  §  15  ;  694,  §  U. 


NAVIGATION  COMPANIBS. 

1.  Qeneral  act  for  formation  of  companies  tc 
navigate  the  ocean,  by  steam,  caloric,  &c.  Lawt 
</ 1852,  302,  ch.  228 ;  amended  by  Lamfs  of  1853, 
202,  ch.  124.    Same  stats.,  2  Sat,  Sua.,  5  ed.,  791. 

2.  —  to  navigate  lakes,  rivers,  and  the  wateia 
about  Long  Island.  Laws  qf  1854,  518,  ch.  282 ; 
amended.  Laws  qf  1856,  94,  ch.  65 ;  1  Laws  of 
1857, 187,  ch.  88  ;  LawsoflSbS,  20,  ch.  10  ;  1861, 
561,  ch.  288 ;  same  stat.,  2  Bev.  StaL,  5  ed.,  796. 

3.  —  to  navigate  Lake  George.  Laws  t^  1854, 
9,  ch.  3. 

4.  Liability  of  atockholden.  Under  sec- 
tion 6  of  the  act  for  formation  of  ocean  steam- 
ship companies, — which  makes  the  stockhold- 
ers, severally,  individually  liable  to  the  cred- 
itors of  the  corporation,  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respec- 
tively, for  all  debts  and  contracts  made  by 
such  corporation,  until  the  amount  of  its  cap- 
ital stock  is  paid  in,  &c.,^ach  stockholder  is 
liable  for  the  debts  of  the  company  in  his 
individual  capacity,  severally,  and  not  jointly 
with  the  others.  And  the  £EUst  that  he  has 
paid  his  stock  in  full,  while  others  have  not 
paid  theirs,  is  no  defence.  Supreme  Ct,,  1857, 
Abbott  V.  Aspinwall,  26  Barh.,  202. 
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&  Undor  that  seotioD,  even  if  a  stookholder 
hB8  faUy  paid  up  his  sabsoriptioii,  or  is  an 
assignee  of  fUI-paid  stook,  he  is  responsible 
up  to  tihe  entire  amoant  he  holds  for  all  debts 
oontracte&^wMle  he  owned  the  stook,  nntil 
not  only  i3ae  stoek  is  folly  paid  np,  bat  also 
nnt^  the  certifioate  ie  dnly  filed.  iT.  F.  Supe- 
rior Ct.^  1866,  Eaton  e.  Aspinwall,  6  ZHmt, 
176;  8. 0.,  8  AUoM  Pr^  417;  18  JKw.  iV., 
184;  afiSrmed,  Ct,  of  Afpeal$,  1869, 19  N.  T. 
(6  Sm^\  119. 

€.  Illbis  a  copy  of  the  articles  of  assoeia- 
tioQ,— jEre2(2,  soffideni  eomplianoe  with  section 
1.    lb. 
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I.  IV  WHAT  OAfiW  IT  MAT  ISSUa. 

n.  Thb  appucatiok.  Thb  WBTT.  DiaOHAB- 
m.  Thb  ssoubtty. 

L  In  what  Caebs  rr  hat  ibsux. 

1.  Il%ht  The  writ  of  ne  Msat  is  not  a 
prerogatiTe  writ,  bnt  as  much  a  writ  of  right 
as  any  other  procees  nsed  in  the  administra- 
lion  of  Jostioe.  Chaneery^  1836,  Gibert  v, 
Colt,  SopJk.^  496;  and  see  Mitchell  «.  Bunch, 
2  Faige^  606. 

2.  T6  entitle  tSie  oomplainant  to  the  writ, 
there  most  be  a  present  debt,  or  duty,  or  some 
existing  right  to  relieve  against  the  defendant 
•or  his  property,  either  at  law  ot  in  eqni^. 

Ohaneery,  1888,  De  Rirafinoli  e.  Oorsetti,  4 
Fa4ge,  264;  8.  P.,  1886,  Brown  e.  Haff,  6  Id^ 
285. 

3.  Bqoitable  demanda  only.  A  ne  Meat 
cannot  be  granted  fer  a  debt  dne  and  reooTer- 
able  at  law.  It  is  applied  only  to  eqoitable 
demands  [Dick.,  82, 154,  608,  609;  Amb.,  76; 
2  Atk.,  210;  10  Yes.,  165],  in  the  nature  of 
debts  actnaDy  dne.  [6  Yes.,  288.]  Ohaneery^ 
1814,  Seymonr  v.  Hazard,  1  Johns,  Ch,,  1. 
Supreme  Ct.^  1850,  Forrest  e.  Forrest,  10 
Barh.,  46;  8.  0.,  5  Mow.  Pr,,  125;  9  IT,  T. 
Leg,  Obs^  89. 

4.  A  writ  of  ne  exeat  will  not  be  granted 
where  ths  plaintifTs  demand  is  purely  legal ; 
nor  where  defendant  is  an  executor  or  admin- 
istrator, and  it  is  not  shown  that  assets  have 
come  to  his  hands.  [2  Yes.,  489.]  Okanoery^ 
1822,  Smedberg  v.  Mark,  6  Johns,  CK^  188. 

5.  Necessity.    A  ne  exeat  may  be  granted 
YoL.  lY.— 8 


where  from  the  necessity  of  the  ease  it  is  in- 
dispensable to  prevent  a  failure  of  justice ; 
although  the  defendant  has  been  arrested  at 
law,  and  there  is  doubt  whether  the  case  is 
one  of  equitable  jurisdiction.  Chtvneery^  1816, 
Porter  e.  Spencer,  2  Johne.  CK^  169. 

6.  Anotiier  antt  A  ne  exeat  will  be  dis- 
charged if  the  defendant  be  under  bail  for  the 
same  cause  in  another  court,  unless  plaintiff 
will  discontinue  such  other  suit.  Ohamfiery^ 
1831,  Mitchell  v.  Buncli,  2  Paige,  606. 

7.  The  &ot  that  defendant  had  been  pre- 
viously held  to  bail  in  an  action  at  law,  and 
discharged,  is  good  ground  to  discharge  the 
writ.  In  genera],  it  does  not  lie  where  the 
defendant  can  be  held  to  ball  at  law.  [2  MyL 
A;  K.,  6;  2  Meriv.,  472.]  Supreme  OU^  S^. 
T.,  1847,  Pratt  v.  Wells,  1  Barb,,  426. 

8.  dpeoifio  perfonnanoe.  The  yendor,  on 
his  bill  for  a  specific  performance,  is  not  en- 
titled to  a  iM  exeat  unless  it  clearly  appears 
that  he  can  make  the  title  contracted  for. 
Ohavieery,  1886,  Brown  v.  Haf^  6  Paige,  286. 

9.  A  demand  against  the  vendor  for  spedfio 
performance,  not  being  a  money-demand,  is 
not  a  case  for  a  ne  exeat,  V,  Ohan.  Ct.,  1888, 
Oowdin  e.  Gram,  8  JSdne,,  281. 

10.  Aenrety  in  a  strictly  penal  bond  whidi 
has  been  broken  by  his  principal,  is  not  enti- 
tled to  a  ntf  Mwat,  where  the  liability  has  not 
been  judiciatiy  ascertained.  Gkanoery,  1887, 
Gibbs  e.  Mennard,  6  Paige,  258;  affirming  S. 
0.,  2  Mto.,  482. 

11.  The  aot  to  aboUah  tmpriaan«et  for 
debt  does  not  prevent  a  ne  exeat  in  any  case 
of  equitable  cognizance  in  which  it  was  pre- 
vioudy  proper;  though  in  cases  of  mere  legal 
cognizance,  in  which  the  writ  would  not  have 
been  granted  before  the  act,  it  will  not  now, 
however  imperfect  the  remedy  under  the  act 
may  be.  Cfhaneery,  1885,  Brown  v,  HatE^  6 
Paige,  286. 

12.  In  a  case  in  which  the  defendant  could 
not,  under  the  act  to  abolish  imprisonment  for 
debt,  be  arrested,  a  ne  exeat  cannot  be  granted. 
F.  Chan,  Ot,,  1840,  Qleason  e.  Bisby,  Clarke, 
551.  To  the  same  effect.  Supreme  Ct,  1850, 
Forrest  v.  Forrest,  10  Barb.,  46 ;  8. 0.,  5  Eow. 
Pr.,  125;  9  N,  7.  Leg,  Obe,,  89. 

13.  Ob  a  UU  againat  a  foreign  eaceontor 
or  administrator  for  an  account,  he  may  be 
held  to  bail  by  a  ne  exeat,  as  in  other  cases. 
Chancery,  1888,  McNamara  «.  Dwyer,  7  Paige, 
289. 
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14.  A  oreditor's  bOl,  whether  to  reach 
equitable  assets  or  to  remove  obstractions  to 
legal  process,  seeks  to  enforce  an  equitable 
demand,  and  not  a  legal  one ;  and  a  ne  exeat 
may  be  had  in  the  salt.  F.  Ohan,  Ot,^  1846, 
Ellingwood  v.  Stevenson,  4  8cmdf»  Ch,y  866. 

15.  If  the  amount  of  the  demand  is  less 
than  $100,  so  as  not  to  give  the  Ooort  of 
Chancery  jurisdiction,  a  ne  exeat  should  be  de- 
nied. F.  Ohan.  Ot.,  1834,  Palmer  v.  Van  Do- 
ren,  2  Mw,^  425. 

16.  On  a  petition  for  alimony  in  a  divorce 
case,  the  allowance  of  a.  ns  exeat  when  the 
husband  threatens  to  leave  the  State,  and  his 
wife  without  any  support,  is  essential  to  Jus- 
tice. [2  Atk.,  210;  Amb.,  76;  Dick.,  164.] 
Chancery y  1815,  Denton  •.  Denton,  1  Johns. 
Oh,y  864;  and  again,  Id.^  441.  S.  P.,  Supreme 
Ot,,  1860  [citing,  also,  2  Story  Eq.  Jur.,  §  1, 
472,  n.  1],  Forrest  9.  Forrest,  10  Ba^rh^  46; 
8.  0.,  6  How,  Pr.,  126;  9  IT.  F.  Leg.  Ohe.,  89. 

17.  But  to  authorize  its  issue,  the  applica- 
tion must  show  facte  to  warrant  granting  it. 
Mere  fears  and  apprehensions  of  the  applicant 
are  not  sufficient.  Supreme  Ct.^  1860,  Forrest 
V.  Forrest,  10  Barb.^  46;  S.  0.,  5  Hou>.  iV., 
126;  9  i\r.  7.  Leg.  Ohe.,  89;  and  see  Bnshnell 
«.  Bushnell,  7  Row.  Pr.^  889;  affirmed,  16 
Bwrh.,  399. 

18.  It  may  be  granted  before  decree  for 
alimony,  though  the  English  rule  is  otherwise. 
lb.  Chaneery,  1816,  Denton  v.  Denton,  1 
Johns.  Oh.,  441. 

19.  It  may  be  granted  before  the  service  of 
the  sonmions  in  the  action.  The  later  English 
practice,  refusing  it  till  after  decree,  does  not 
prevail  here.  Supreme  Ot.^  1858,  Bushnell  v. 
Bushnell,  16  Barb.,  899;  affirming  S.  0.,  7 
Eoie,  Pr.y  889 ;  and  see  Forrest  t.  Forrest,  10 
Barb.,  46;  S.  0.,  6  ffote.  Pr.,  126;  9-^1  T. 
Leg.  Obe.,  89. 

20.  Discharge  from  Impdsonment.  If  the 
defendant  has  obtained  a  discharge  which  ex- 
empts him  from  imprisonment  for  the  same 
matter,  and  there  is  no  allegation  of  fraud,  a 
ne  exeat  cannot  be  sustained.  The  mere  fact 
that  a  certiorari  is  pending  is  no  answer,  unless 
the  ground  of  error  is  shown.  Chancery,  1828, 
Ash  worth  v.  Wrigley,  1  Paige,  801. 

21.  — from  debt.  An  insolvent  discharge, 
regular  on  its  face,  which  bars  the  complain- 
ant's debt,  entitles  defendant  to  a  discharge  of 
the  rw  exeat.  V.  Ohan.  Ot.,  1888,  O'Connor 
«.  Debraino,  8  Edw.,  280. 


22.  Foreigner.  Ne  exeat  may  issue  against 
a  foreigner,  or  citizen  of  another  State,  and 
on  demands  arising  abroad.  Chancery,  18181, 
Woodward  v,  Schatzell,  8  Johns.  Ch.,  412; 
1826,  Gibert  v.  Oolt,  ffopk.,  496.  Followed, 
1881,  Mitchell  t.  Bunch,  2  Paige,  606. 

23.  PriTdlege  of  witness.  A  resident  of 
another  State,  who  came  into  this  State  ex- 
clusively to  attend  a  trial  at  law  as  a  witness, 
at  the  request  of  a  party ; — ffeld,  not  liable  to 
arrest  on  ne  exeat,  though  no  subposna  had 
been  served  upon  him.  F.  Chan.  Ct.,  1844, 
Dixon  V.  Ely,  4  JWw.,  567. 

24.  Code.  The  writ  of  iM  «B0at  is  not  abol- 
ished by.  the  Oode.  It  is  essentiaUy  unlike 
the  arrest  provided  for  by  §  178,  and  not  be- 
ing abolished  in  express  terms,  remains  a  pro- 
visional remedy,  which  cannot  be  denied  in  a 
proper  case.  It  is  not  merely  a  way  of  re- 
quiring equitable  bail  for  equitable  debte,  bat 
has  other  offices, — e.  g.,  to  compel  payment 
for  alimony.  Supreme  Ct.,  1860,  Forrest  «. 
Forrest,  10  Barb.,  46;  S.  0.,  6  How.Pr.,  126; 
9  K  7.  Leg.  Obs.,  89 ;  1858,  Bushnell  «.  Bush- 
nell, 16  Barb.,  899;  affirming  S.  C,  7  How. 
Pr.,  889;  and  see  Rogers  «.  Michigan  S.  dc  N. 
I.  R.  R,  Co.,  28  Barb.,  589. 

To  the  contrary,  K  Y.  Superior  Ct.,  1849, 
Fuller  D.  Emerie,  2  Sandf.,  626;  S.  0.,  2  Cods 
R,  68;  7  -?r.  T.  Leg.  Obs.,  800. 

IL  Ths  Appuoation.    Ths  Wbit. 

DiSCHABGING. 

25.  When.  A  ne  exeat  may  be  applied  for 
in  any  stage  of  the  suit, — e.  g.,  pending  an 
appeal.  [1  Ball  dc  B.,  78.]  Chancery,  1829, 
Dunham  v.  Jackson,  1  Paige,  629. 

26.  Clear  case  must  be  shown.  To  en- 
title a  party  to  a  writ  of  ns  exeat,  his  debt  or 
demand  must  be  satisfactorily  ascertained  ;  a 
mere  declaration  of  belief  of  the  existence  and 
amount  of  his  claim  is  not  in  all  cases  sufficient. 
There  must  also  be  a  positive  affidavit  of  a 
threat  or  purpose  of  the  party  against  whom 
the  writ  is  prayed,  to  go  abroad.  [7  Ves.,  417, 
410 ;  16  Id.,  470 ;  Beam's  Ne  Exea^  25.]  Also, 
that  the  debt  would  be  lost,  or  at  least  endan- 
gered. [7  Ves.,  417;  8  Id.,  88.]  Chancery,  \SVT, 
Mattocks  V.  Tremain,  8  Johns.  Oh.,  75. 

27.  Mere  apprehension  that  the  defendant 
will  misapply  funds  in  his  hands,  or  abuse  his 
trust,  is  not  sufficient.  Chancery,  1818,  Wood- 
ward «.  Schatzell,  8  Johns.  Oh.,  412. 
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28.  Plaintiff  miut  swear  po«ltively  that 
a  debt  or  balance  is  dae  him ;  though  he  may 
state  his  belief  as  to  the  arnonnt.  Chancery^ 
1823,  Thome  v.  Halsej,  7  Johns,  Oh.,  189. 

29.  Infonnation.  Upon  an  application  for 
a  ne  eoDeat,  the  fact  that  the  information  of  de- 
fendanVs  intenti^^a  to  depart  came  from  those 
who  would  most  probably  have  informed  him 
of  the  intended  application  for  a  ne  exeat,  if 
they  had  been  asked  for  an  affidavit,  is  a  suffi- 
cient reason  for  not  producing  their  affidavits. 
Chancery^  184B,  Ordronauz  v,  Helie,  2  Ch. 
Sent^  69. 

30.  Wife's  affidavit  On  the  wife's  appli- 
cation for  ne  exeat  against  her  husband,  her 
affidavit  is  admissible,  on  the  same  ground  as 
that  of  any  other  plaintiff.  [7Ves.,  171;  over- 
ruling 1  Id.,  49.]  Chancery,  1815(  Denton  o. 
Denton,  1  Johm,  Ch.,  441. 

31.  Answer.  The  court  may,  in  its  discre- 
tion, allow  an  answer  to  be  read  on  a  motion 
to  discharge  a  writ  of  ne  exeat,  though  the 
time  for  filing  exceptions  to  it  has  not  expired. 
Chancery^  1823,  Thorne  c.  Halsey,  7  Johns, 
Ch.,  189. 

32.  Where  the  answer  of  the  defendant  is 
before  the  court,  it  should  be  taken  into  con- 
sideratdon.  Chancery,  1825,  Gibert  v.  Colt, 
Sopi^  496. 

33.  Denying  debt  In  case  of  a  bill  for  an 
acoooDt,  the  affidavit  of  indebtedness  is  open 
to  explanation  or  contradiction  by  affidavit  on 
the  other  side,  upon  a  motion  to  discharge  it. 
V,  Chan,  Ot.^  1888,  Oowdin  «.  Oram,  8  Edw., 
281. 

34.  If  defendant  is  in  contempt  for  a 
breach  of  the  injunction,  he  cannot  move  to 
dissolve  a  ne  exeat,  Y,  Chan.  Ct.,  1889,  Evans 
9.  Van  Hall,  ClofrJee,  22. 

35.  Attaohment.  It  seems,  that  a  ne  exeat 
may  be  by  attachment  as  well  as  by  writ. 
Forresl  v.  Forrest,  10  Barh,  46 ;  S.  0.,  6  ffow. 
jPr.,  125;  9  K  Y,  Leg.  Obs.,  89;  Bushnell  «. 
Bushnell,  15  Bwrb.,  899 ;  affirming  S.  0.,  7 
How,  Pr.,  889. 

36.  Elervloe.  If  a  subpoena  is  issued  in 
good  faith,  and  the  ne  exeat  happen  to  be 
served  before  it,  the  service  is  not  irregular ; 
for  the  defendant  may  enter  his  appearance  at 
once,  and  demand  a  copy  of  the  bill.  Chan- 
cery, 1841,  (Georgia  Lumber  Co.  t>.  Bissell,  9 
I^aige,  225. 

37.  That  it  is  of  course  to  discharge  a  ne 
txeat^  upon  the  defendant's  giving  security. 


Chancery,  1888,  McNamara  v.  Dwyer,  7  Paige^ 
289.  To  the  same  effect,  1881,  Mitchell  o. 
Bunch,  2  Id.,  606. 

38.  Giving  seomlty  waives  ligbt  to  mova 
If  the  defendant,  upon  a  voluntary  agreement 
with  the  other  party  to  discharge  the  writ, 
gives  the  ordinary  bond  to  answer  the  bill  and 
to  abide  the  decree,  as  well  as  where  he  gives 
it  on  application  to  the  court^  without  having 
leave  reserved,  he  cannot  object  that  the  writ 
was  improvidently  issued.  If  in  custody,  he 
should  apply  to  the  court  for  leave  to  execute 
the  bond  without  prejudice.  Chancery,  1888| 
Jesup  «.  Hill,  7  Paige,  95. 

,  in.  The  Skcueity. 

39.  The  sum  in  which  the  defendant  shall 
be  held  to  bail  is  determined  by  the  courts  at 
a  sum  sufficient  to  cover  a  reasonable  amount 
of  future  interest;  and  the  sheriff  must  take 
a  bond  for  that  sum  witliout  any  addition. 
Chancery,  1825,  Gibert  v.  Colt,  Eoph.,  496; 
and  see  McNamara  v.  Dwyer,  7  Paige,  289. 

40.  The  shexlff  must  take  bail  at  his  peril, 
as  his  own  indemnity;  if  he  refuses  it,  the 
court  will  take  security  and  exonerate  the 
sheriff  If  the  sheriff  takes  bail,  the  court 
will  give  him  time  to  produce  the  defendant, 
or,  if  the  sureties  be  sufficient,  a  reasonable 
time  to  collect  the  bond,  before  compelling 
him  to  pay  the  debt  absolutely.  Chancery, 
1887,  Brayton  v.  Smith,  6  Paige,  489. 

41.  Sazrender.  The  surety  in  a  n^  exe(U 
bond  has  not,  at  common  law,  like  bail  on 
arrest  in  law  courts,  a  right  to  surrender  his 
principal.  But  this  right  is  given  by  the  act  of 
1845  (Laws  o/1845,  ch.  214),  and  that  act  ap- 
plies to  sureties  in  bonds  previously  given,  as 
well  as  to  subsequent  cases.  If.  F.  Superior 
Ct.,  Chambers,  1845,  Matter  of  Wolfe,  8  IT. 
Y.  Leg.  Obs.,  883. 

42.  It  is  no  ground  for  discharging  the 
principal  after  such  surrender,  that  ho  was 
induced  by  false  promises  to  come  within  the 
jurisdiction  of  the  court.  Bail  have,  it  seems, 
the  right  to  take  their  principal  wherever  they 
can.    lb, 

43.  Lost  bond.  Where  the  bond  given  on 
discharge  of  a  ne  exeat  was  lost, — Held,  that 
the  complainant  had  no  remedy  on  petition  in 
equity  against  the  sureties,  but  must  sue  them 
on  the  lost  bond.  F.  Chan.  Ct.,  1842,  Fran- 
ceschi  V.  Marino,  8  Edw.,  586. 

44.  Suit  without  leave.     The  objection 
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that  a  suit  at  law  on  a  bond  given  on  issaing 
a  n$  0X6a%  was  commenced  without  leave  of 
the  Oonrt  of  Chancery,  mnst  be  made  at  the 
earliest  opportunity  after  suit  brought  It  is 
too  late  after  verdict.  Supreme  Ct,^  1842, 
Harris «.  Hardy,  8  HiU,  898. 

45.  In  a  siilt  at  law,  upon  the  bond  taken 
on  a  n0  exeat^  the  amount  of  the  bond,  as 
fixed  by  the  Court  of  Chancery,  is  conclusive. 
Ih. 


NEaUOBirGB. 

1.  Defined.  Negligence  is  a  violation  of 
the  obligation  which  enjoins  care  and  caution 
in  what  we  do.  Even  when  gross,  tt  is  but  an 
omission  of  duty.  Supreme  Ct.^  1848,  Tona- 
wandft  R.  R.  Co. «.  Munger,  6  Den,^  255,  268 ; 
affirmed,  Ot  of  AppeaU,  1850,  4  N,  F.  (4 
€orMt,\  849.  K  T,  Superior  Ot,  1868,  Oar- 
roll  ©.  N.  Y.  &  New  Haven  R.  R.  Co.,  1  Duer, 
571,  588;  8.  C,  11  K  Y.  Leg,  Ohe,,  144. 

2.  Of  the  various  degrees  of  negligence  and 
diligence.  Mayor,  &o.,  of  N.  Y.  «.  Bailey,  2 
Den,,  488 ;  Brand  «.  Schenectady  &  Troy  R. 
R.  Co.,  8  Barh.,  868;  Chase  «.  N.  Y.  Central 
R.  R.  Co.,  24  Id,,  278. 

3.  NonlioaBanoe.  A  mandatary,  or  one 
who  undertakes  to  do  an  act  for  another, 
without  reward,  is  not  answerable  for  omit- 
ting to  do  the  act,  and  is  only  responsible 
when  he  attempts  to  do  it,  and  does  it  amiss. 
In  other  words,  he  is  responsible  for  a  mis- 
feasance, but  not  for  a  nonfeasance,  even 
though  special  damages  are  averred.  And  this 
rule  equally  applies  to  commercial  questions; 
as  where  one  of  two  part-owners  of  a  vessel 
voluntarily  undertook  to  get  it  insured,  but 
neglected  to  do  so,  and  it  was  lost:  though  it 
"vfould  be  otherwise  of  one  who  was  in  reality 
a  factor  or  broker.  Supreme  Ct,  1809,  Thome 
9.  Deas,  4  Jdhm,,  84.  To  similar  effect,  1828, 
Smedes  v.  Bank  of  Utica,  20  Id.,  872;  af- 
iirmed,  Ct  of  Brrore,  1824,  8  Covn.,  662. 

4.  Common  injury.  In  cases  of  tort,  the 
damage  sustained  must  be  shown  to  be  the 
legal  and  natural  consequence  of  defendant's 
acts.  Injury  to  the  market  for  a  commodity, 
— «.  g,,  lottery  tickets, — firom  the  want  of 
public  confidence,  caused  by  the  mismanage- 
ment of  defendants  in  their  trust,  is  too  vague, 
Supreme  Ot.,  1821,  Butier  «.  Kent,  19  Johns., 
228. 

5.  Packing  goods.    A  merchant  sending 


goods  to  his  customer  upon  his  order,  is  an- 
swerable for  his  neglect -to  pack  and  secure 
them  in  the  usual  manner  of  the  trade,  where 
there  are  no  express  instructions.  Supreme 
Ot.,  1826,  Dickey  9.  Grant,  6  Oow.^  810. 

6.  Towboat  The  owners  of  a  steamboat 
engaged  in  the  business  of  towing,  though 
they  agree  to  tow  a  boat,  •*'  at  the  risk  of  the 
master  and  owners  thereof,''  are  liable  for  an 
injury  to  it  occasioned  by  gross  negligence  in 
the  management  of  their  steamboat  Ot.  of 
Errors,  1844,  Alexander  o.  Greene,  7  JEK(X^ 
588 ;  reversing  S.  C,  8  Id.^  9.  Followed,  CL 
of  Appeals,  1858,  Wells  «.  Steam  Navigation 
Co.,  8  N.  Y.  (4  SeU:),  875. 

7.  Accident.  No  liability  results  from  the 
commission  of  an  act  arising  from  inevitable 
accident,  or  which  ordinary  human  care  and 
foresight  are  unable  to  -guard  agiuinst  [Hob., 
184;  4  K6d.,  405;  1  Bing.,  218;  8  Wend., 
891.]  Accordingly,  in  an  action  for  throwing 
a  stone  at  the  plaintiff's  daughter,  and  putting 
out  her  eye,  where  it  did  not  appear  that  the 
injury  was  inflicted  by  design  or  carelessness, 
but  was  accidental, — Held,  that  the  plaintiff 
could  not  recover.  Supreme  Ot.,  1848,  Har- 
vey «.  Dunlop,  Hill  A  D.  Supp.,  198.  Com- 
pare Center  9.  Finney,  17  Barb.,  94;  affirmed, 
SeU.  Notes,  No.  2,  44. 

8.  In  order  to  excuse  a  coUision  upon  the 
highway,  upon  the  ground  of  inevitable  acci- 
dent, it  must  appear  that  the  collision  was 
unavoidable,  and  without  any  blame  imputa- 
ble to  the  defendant.  fHob.,  184.]  Supreme 
Ot.,  1852,  Center  v.  Finney,'  17  Barh^  94. 

9.  Conseqaenoee.  The  defendant  with  a 
weapon  pursued  a  boy,  with  whom  he  had 
quarrelled,  into  plaintiff's  store,  and  the  boy, 
in  his  terror,  ran  against  a  wine  cask  and 
spilled  the  wine.  Held,  that  the  defendant 
was  liable  for  the  damages.  In  geneial,  one 
who  does  an  illegal  or  mischievous  act,  likely 
to  prove  injurious  to  others,  or  who  does  a 
legal  act  so  carelessly  that  injury  may  proba- 
bly ensue,  is  answerable  for  all  the  direct  and 
natural  consequences.  [2  W.  Bl.,  892;  8 
Wils.,  408;  19  Johns.,  881.]  Supreme  Ot., 
1847,  Vandenburgh  «.  Truax,  4  Den.,  464. 

10.  That  gaslight  companies  are  bound  to 
snpply  pipes  of  sufficient  strength  to  stand  all 
lawful  use  of  the  streets,  though  not  responsi- 

*  Affirmed,  Ot.  of  Appeals,  1858,  Sdd.  JSoies,  No. 
8,44. 
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ble  for  damages  resalting  from  extraordinary 
and  mischievons  nse  of  tiie  streets ;  bat  when 
pipes  are  broken  by  any  oanse,  and  the  com- 
pany is  notified,  and  negligently  delay  to  re- 
pair, they  are  responsible  for  ensuing  damage. 
Brown  «.  K.  Y.  Gaslight  Oo^  Anth.  N,  P.,  861. 
XL  fieOiag  poison  as  bannlesB.  The  de- 
fendant, who  prepared  drags  for  the  market, 
by  his  servant  sc^d  a  jar  of  poison,  labelled, 
with  the  name  of  a  harmless  sabstanoe,  as 
prepared  by  himself;  and  after  it  had  passed 
throogh  the  hands  of  several  dealers,  a  portion 
of  the  contents  of  the  jar  was  sold  and  ad- 
ministered, and  seriously. ii\jared  the  patient 
HM^  that  the  defendant  had  been  guilty  of  a 
breach  of  duty  to  the  public,  and  was  liable  in 
an  action  for  damages.  Since,  in  such  a  case, 
negligence  puts  human  life  in  imminent  danger, 
the  oesUgent  person  is  liable  generally,  with- 
out reference  to  privity  of  contract.  Ot,  of 
Afptalij  1862,  Thomas  e.  Winchester,  6  jYI  Y. 

IZ  Sfaohine.  The  owner  of  a  vessel  em- 
ployed shipwrights  to  repair  it,  and  hired  the 
defendants'  dry-dock  for  the  purpose.  The 
shipwrights  erected  a  scaffolding  up<»i  stand- 
ards attached  to  the  dock,  and  belonging  to 
the  defendants,  and  which,  by  the  rules  of  the 
defendants,  they  were  required  to  use  for  that 
purpose.  Owing  to  the  insufficiency  of  the 
standards  the  scsffoldiag  gave  way,  and  the 
plaintiff  who  was  employed  upon  it  by  the 
shipwrights  in  making  repairs,  fell  upon  the 
dock,  and  was  injured,  ffeld^  that  the  de- 
fendants were  liable  to  him  in  an  action  for 
damages  therefor,  although  there  was  no  priv- 
ity of  contract  between  him  and  them.  The 
owner  of  a  machine,  made  by  him  to  be  hired 
ont  to  others  for  a  particular  purpose,  is  under 
an  obligation  to  make  such  machine  sufficiently 
strong  to  answer  the  purpose  intended.  If  an 
iainrj  occurs  through  a  defect  in  it,  the  owner 
is  Uable,  j^.  Y.  Cam.  PI,  1867,  Cook  «.  N.  Y. 
Floating  Dry-Dock  Oo.,  1  HilU,  486.   Compare 

1&  Zbcoairation.  Persons  who  cause  to  be 
constructed  an  area  under  the  highway,  are 
bound  at  their  peril  to  keep  it  so  covered  that 
the  way  would  be  as  safe  as  before  the  area 
was  built;  and  when  the  covering  from  any 
cause  becomes  unsafe,  they  are  responsible. 
It  is  no  defence  that  the  covering  was  done  by 
contractors  who  agreed  to  make  Jt  safe^;  or 
that  the  covering  became  unsafe  by  the  wrong- 


ful act  of  a  third  party.  Ct.  qfAppsaU^  1868, 
Congreve  «.  Smith,  18  i^.  F.  (4  Smith),  79; 
Congreve  e.  Morgan,  Id^  84. 

14.  Where  it  did  not  clearly  appear  that  the 
area  was  under  the  highway,  and  it  was  not 
shown  that  the  defendants  were  negligent  in 
making  the  contract  for  the  construction; — 
Msld,  that  plaintiff  could  not  recover.  If.  T, 
Superior  Ct,,  1866,  Congreve  o.  Morgan,  4 
i>M^,  489. 

15i  A  tompike  oompcmy  not  liable  for 
damsges  sustained  by  plaintiff  in  jumping  from 
a  wagon  in  an  emergency  created  by  the  acts 
of  third  persons.  Supreme  Ct.,  1866,  Wilson 
9.  SusquehanjQLah  Turnpike  Boad  Co.,  21  Barh., 
68. 

16.  The  proprietor  of  an  omnUnis  line 
liable  for  the  negligence  of  the  driver,  or  the 
defective  construction  of  the  coach.  Harpell 
0.  Curtis,  1  E.  D.  Smith,  78. 

17.  Runaway  horse.  Where  a  servant 
negligently  omits  to  tie  or  restrain  his  em- 
ployer's horse,  and  a  third  person  frightens 
him,  the  employer  is  liable  to  one  who,  with- 
out his  own  fault,  is  injured  by  the  horse  in 
running  away.  N.  F.  Com.  PLy  1864,  McCa- 
hill  e.  Eipp,  2  E.  D.  Smiik,  418. 

la  Unflnisbed  building.  Where  the  owner 
of  several  lots,  upon  the  rear  of  which  were 
tenements,  commenced  to  build  upon  the  front, 
and  opened  a  way  through  an  adjoining  lot  for 
his  tenants,  of  which  he  notified  them, — Held, 
that  a  visitor  who,  in  attempting  to  enter  the 
tenements,  passed  into  the  unfinished  building 
in  the  night  time  and  fell  through  the  floor 
and  was  injured,  could  not  recover  for  his 
iiyuries.  N.  Y.  Com.  PI.,  1864,  Boulston  «. 
Clark,  8  E.  D.  Smith,  866. 

19.  Plaintiff's  ne^Ugenoe.  An  action  for 
damages  caused  by  the  defendant's  negligence 
cannot  be  sustained,  if  negligence  on  the  part 
of  the  plaintiff  co-operated  with  defendant's 
misoikiduct  to  produce  the  injury.  Supreme 
Ct.,  1848,  Tonawanda  R.  R.  Co.  -o.  Munger,  6 
Den.,  266 ;  to  the  same  effect  is  a  further  de- 
cision in  S.  C,  Ct.  qf  Appeals,  1860,  4  K  Y. 
(4  Comet.),  349.  To  the  same  effect,  K  Y.  Su- 
perior Ct,  1829,  Burckle  v.  N.  Y.  Dry-Dock 
Co.,  2  Hall,  161.  Supreme  Ct.,  1848,  Brow- 
nell  V.  Flagler,  6  Hill,  282;  1844,  Brown  «. 
MaxweU,*  6  Id.,  692 ;  1846,  Cook  v.  Champlain 


*  See  thbi  case  ia  table  of  CAaxB  CBinouaD,  VoL 
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rransportatioD  Co.,  1  Den,^  91 ;  1850,  Brand 
9.  Schenectady  &  Troy  R.  R.  Go.,  8  Barb,,  868; 
1866,  Terry  «.  K  Y.  Central  R.  R.  Co.,  23  Id,, 
674;  1866  [citing  18  Barb.,  9;  11  Id.,  112;  6 
Id.,  887],  Sheffield  f>,  Rochester  &  Syracuse 
R.  R.  Oo.,*  21  Id,,  889;  1868,  Dasoomb  f. 
Buffalo  &  State  Line  R.  R.  Co.,  27  Id.,  221 ; 
and  see  Barnes  9.  Oole,  21  Wend,,  188 ;  Fowler 
0.  Dorlon,  24  B<vrh.,  884;  Roulston  9.  Olark, 
8  B.  D.  3mit7^  866. 

20.  The  question  on  which  the  right  to 
damages  depends,  in  an  action  to  recover  for 
injuries  sustained  by  reason  of  the  defendant's 
negligence,  is  not,  which  party  was  most  to 
blame,  but  has  one  suffered  damage  from  the 
fault  of  the  other,  without  having  contributed 
thereto  by  his  own  fault,  or  want  of  ordinary 
care  and  prudence.  If,  Y,  Cam.  PI,  1866, 
Clark  9.  Kirwan,  4  R  D,  Smith,  21. 

21.  Where  defendant  negligently  left  maple 
sirup  in  his  uninclosed  shed,  and  plaintiff's 
cow,  running  at  large,  drank  it  and  died, — 
Held,  that  defendant  was  not  liable.  Bupreme 
Ct.,  1823,  Bush  9.  Brainard,t  1  Cow.,  78. 

22.  A  judgment-creditor  cannot  recover 
against  one  who  has  intermeddled  with  prop- 
erty the  former  had  levied  on,  if  he  has  volun- 
tarily released  the  property  from  the  levy,  or 
lost  his  lien  by  his  own  gross  negligence.  Svr 
preme  Gt,  1848,  Marsh  9.  White,  8  Ba/rb,,  618. 

23.  The  owners  of  a  machine  for  raising 
vessels  from  the  water,  who  let  it  for  that 
purpose,  are  not  liable  to  the  persons  hiring 
it,  for  injury  by  a  fire  caused  by  the  latter. 
The  owners  are,  at  most,  only  bound  to  keep 
their  machine  in  a  situation  of  being  safely 
used,  for  the  purposes  for  which  it  was  in- 
tended, by  those  who  should  manage  it  with 
ordinary  care.  [1  Cow.,  78;  Cro.  J.,  168;  11 
East,  60.]  K  T,  Superior  Ct,,  1829,  Burckle 
9.  N.  Y.  Dry-Dock  Co.,  2  Hall,  161. 

24.  Where  the  horse  of  the  plaintiffs  es- 
caped from  his  stable  at  night,  and  feliinto 
a  cut  in  the  public  highway  through  which 
the  railroad  track  of  the  defendants  passed, — 
Held,  that  it  was  the  duty  of  the  plaintiff  so 
to  secure  his  horse  that  he  could  not  stray  into 
the  public  streets,  and  plaintiff  must  suffer  the 
consequences  of  his  escaping,  j^.  F.  Com,  PI,, 


*  Approved  in  Mackey  v,  N.  T.  Central  B.  R.  Co., 
27  Barb.,  528,  641. 
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1867,  Mentges  9.  N.  T.  &  Harlem  R.  R.  Co., 
1  Hilt,,  426. 

25.  Brecting  bnfl<MngB  on  one's  own 
land,  in  an  exposed  and  hazardous  sitaation, 
is  not  negligence,  within  the  rule  that  if  the 
plaintiff^s  negligence  concurs  with  the  de- 
fendant's in  producing  the  ix^ury,  he  cannot 
recover.  By  so  doing,  the  plaintiff  assumes 
the  risk  of  mere  accident,  but  not  the  risk  of 
negligence  on  defendant's  part.  Supreme  Ct, 
1846,  Cook  0.  Champlain  Transportation  Oo^ 
1  Den^  91. 

26.  Bxpoenre  to  danger.  A  railroad  pas- 
senger, injured  by  a  collision  resulting  from 
defendant's  gross  negligence,  is  entitied  to  re- 
cover, although  at  the  time  of  the  colMon  he 
was  in  the  baggage-car;  if  he  was  lawfhlly 
there,  notwithstanding  he  knew  the  position 
to  be  much  more  dangerous,  in  the  event  of 
such  a  colli^on,  than  a  seat  in  the  passenger- 
car,  and  that  too,  though  the  result  may  dem- 
onstrate that  he  would  not  have  been  injured 
if  he  had  been  in  a  passenger-car.  His  impru- 
dence or  want  of  care  does  not  contribute  to 
cause  the  accident  which  occasioned  the  injury. 
[Reviewing  many  cases.]    JIT.  F.  Superior  Ot^ 

1868,  Carroll  «.  N.  Y.  h  New  Haven  R.  R. 
Co.,  1  Dwr,  671;  S.  C,  11  N.  7,  Leg,  Obe., 
144.  To  similar  effect,  1867,  Colegrove  «. 
K  Y.  k  Harlem  R.  R.  Co.,  6  Duer,  882. 

27.  NegUgenoe  of  guardians  of  infjant. 
Although  a  wilful  or  grossly  negligent  injury 
is  never  tolerated,  be  the  negligence  on  the 
side  of  the  party  injured  what  it  may ;  yet 
where  an  injury  arises  from  mere  inadver- 
tence, and  there  is  an  equal  or  greater  neglect 
on  the  part  of  the  injured,  an  action  cannot 
be  maintained.  In  this  respect,  the  negligence 
of  one  who  penults  An  infant  of  tender  years 
to  wander  into  the  highway  where  it  is  mn 
over  by  a  traveller,  is  to  be  imputed  to  the 
infant,  and  the  infant  cannot  recover  agaihst 
the  traveller,  especially  if  the  latter  was  not- 
guilty  of  negligence.  Supreme  Ct,,  1889, 
Hartfield  t>.  Roper,*  21  Wend.,  616.  Followed, 
N.  7.  Com.  PI,  1860,  Kreig  «.  Wells,  1  E,  D. 
Smith,  74 ;  and  see  Munger  «.  Tonawanda  B. 
R.  Co.,  4  i^.  F.  (4  Comst.),  849. 

28.  —  of  insane  persons.  A  lunatic  was 
travelling  on  a  railroad,  in  charge  of  his  father, 
and  the  father  left  him  in  one  oar  and  took  » 


*  See  this  case  in  table  of  Cases  CuinaxaxD,  Vol.  I., . 
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seat  in  another.  The  Innatio  not  paying  his 
fare  after  repeated  requests,  the  oondnotor,  in 
ignorance  of  his  condition,  put  him  off  the 
train,  and  he  wandered  aboat  the  track,  and 
was  mn  over  by  another  train  and  killed. 
Heldy  that  there  was  negligence  on  the  part 
of  the  father,  which  was  attributable  in  law  to 
the  Innatic,  and  none  in  the  conductor;  and 
the  father,  as  administrator  of  the  lunatic, 
could  not  recover  against  the  company.  [21 
Wend.,  615.]  Supreme  Ot.^  1858,  Willetts  v. 
Buffalo  &  Rochester  R.  R.  Co.,  14  Barh,,  585. 

29.  ConctUTing  ne^^enoe.  Although 
negligence  on  the  part  of  the  plaintiff  does  not 
shield  the  defendant  from  a  recoyery,  when  it 
appears  that  but  for  the  defendant's  own  sub- 
sequent negligence  the  accident  would  not 
have  occurred ;  that  is,  when  it  appears  that 
his  own  negligence  was  the  sole  proximate 
cause;  yet  if  the  negligence  of  both  concurred, 
— as  where  plaintiff  was  negligent  in  getting 
hid  vehicle  in  t£e  way  of  defendant's  cars, 
and  defendant's  cars  might  have  been  stopped 
In  season  to  avoid  a  collision  but  for  the 
want  of  adequate  brakes, — ^plaintiff  cannot 
recover,  j^.  Y,  Superior  Ot,^  1858,  Owen  «. 
Hudson  River  R.  R.  Co.,  2  Bosw.,  874. 

30.  Ordinary  oare  enough.  A  person  sus- 
taining an  injury  through  the  negligence  of 
another,  may  recover  therefor,  if  he  could  not 
have  avoided  the  collision  by  the  use  of  ordi- 
nary care.  If  plaintiff  uses  ordinary  care,  he 
cannot  be  deemed  to  have  contributed  to  the 
negligence.  Supreme  Ot,^  1852,  Oenter  v.  Fin- 
ney,* 17  Barb.,  94.  S.  P.,  N,  T,  Cam.  Fl, 
1850,  Eakin  t).  Brown,  1  E,  D.  Smith,  86. 

31.  The  rule  that  the  plaintiff  cannot  re- 
cover where  his  own  fault  contributed  to  the 
injury,  is  to  be  applied  with  caution  where 
the  fault  of  the  defendant  is  clearly  estab- 
lished. N,  Y,  Com.  PI,  1856,  Clark  c.  Kir-, 
wan,  4  E.  D,  Smith,  21. 

32.  Proof  of  negligence.  In  actions  brought 
to  recover  damages  for  an  injury  alleged  to 
have  been  occasioned  by  the  negligence  of  the 
defendant,  whether  the  defendant  be  an  indi- 
vidual or  a  corporation,  to  entitle  the  plaintiff 
to  recover,  he  must  show  some  fault  on  the 
part  of  the  defendant.  And  that  fault  will 
not  be  inferred  merely  from  the  injury,  unless 
the  defendant  is  a  common  carrier  of  persons 


*  Afirmed,  Ct,  of  AppeaU,  1858,  Seld,  IhUs,  No. 
2,44 


and  the  plaintiff  was  a  passenger.  [Oiting 
many  cases.]  Supreme  Ct.^  1855,  Terry  «. 
K  T.  Central  R.  R.  Co.,  22  jRwJ.,  674. 

33.  The  plaintiff  cannot  succeed  if  it  appears 
that  the  ii^ury  complained  of  was  received 
by  him  while  he  was  trespassing  upon  the 
defendant,  without  proving  that  such  injury 
was  wilftd  and  intentional  on  the  part  of  the 
defendant    lb. 

34.  Of  the  duty  of  plaintiff  to  use  reasona- 
ble means  to  prevent  the  injurious  effects  of 
defendant's  negligence.  Chase  «.  N.  Y.  Cen-^ 
tral  R.  R.  Co.,  24  Barb.,  278. 

35.  Servant  of  same  employer.  The  plain- 
tiff was  employed  by  an  agent  of  the  defend- 
ant to  labor  in  gravelling  and  ballasting  a  new 
track,  which  was  on  the  same  road-bed  with^ 
and  about  six  feet  distant  from,  the  old  track; 
and  when  walking  in  the  new  track  from  his 
house  to  his  work,  was  iigured  by  a  train  of 
cars  of  the  defendants  running  on  the  new 
track,  on  which  no  train  of  cars  had  before 
been  run.  Held,  that  this  was  a  case  for  the 
application  of  the  rule  that  an  employer  is  not 
responsible  to  one  employee  for  injury  occa^ 
sioned  by  another  employee,  engaged  in  the 
same  general  undertaking.  [17  IT.  Y.,  184^ 
158 ;  10  Cusb.,  228.]  The  plaintiff  who  suf- 
fered  and  the  persons  who  caused  the  iigury 
were  in  the  service  of  one  employer,  both  in 
the  common  enterprise  of  maintaining  and 
operating  the  railroad.  Ct  of  Appeals,  1858, 
Boldt  «.  N.  Y.  Central  R.  R.  Co.,  18  N.  Y.  (4 
Smith),  482. 

36.  A  passenger  by  railroad  is  not  so  iden- 
tified with  the  proprietors  of  the  train  convey- 
ing him,  or  their  servants,  as  to  be  responsi- 
ble for  negligence  on  their  part.  He  may, 
therefore,  recover  against  the  proprietors  of 
another  train  for  damages  from  a  collision 
through  their  negligence,  though  there  was 
such  negligence  in  the  management  of  the 
traih  conveying  him  as  would  have  defeated 
an  action  by  its  owners.  Gt,  of  Appeals,  185,9, 
Chapman  «.  New  Haven  R.  R.  Co.,  19  ^y.  K 
(5  Smith),  841.  To  the  same  effect,  K  Y. 
Superior  Ct,  1857,  Oolegrove  v.  N.  Y.  &  Har- 
lem R.  R.  Co.,  6  Duer,  882. 

37.  Who  liable.  The  liability  to  make 
compensation  for  an  injury  arising  from  the 
negligent  act  of  another,  attaches  only  on  the 
person  doing  the  act,  or  on  the  person  em- 
ploying him.  The  liability  of  any  one  other 
than  the  party  actually  gnilty  of  any  wrong- 
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All  act,  proceeds  on  the  maxim  that  he  who 
does  an  act  through  the  medium  of  another, 
18,  in  law,  considered  as  doing  it  himself-^m 
/acit  per  alium  faeit  per  ee.  The  party  em- 
ploying has  the  selection  of  the  agent  employ- 
ed ;  and  it  is  reasonahle  that  he  who  has  made 
choice  of  an  nnskilfal  or  careless  person  to 
ezecnte  his  orders,  shonld  be  responsible  for 
any  injury  resulting  from  his  wtuit  of  skill  or 
want  of  care.  But  neither  the  principle  of  the 
rale,  nor  the  rule  itself,  can  apply  to  a  case 
where  the  party  sought  to  be  charged  does  n^t 
stand  in  the  character  of  employer  to  the  party 
by  whose  negligent  act  the  injuiy  has  been 
occasioned.    [6  M.  &  W.,  499 ;  9  Id.,  711 ;  12 

A.  &  E.,  787;  5  Barn.  ^  Or.,  647;  4  Wels. 
Hurls,  h  Gtord.,  254;  6  N.  Y.,  48.]  Ot,  ofAp- 
peaUy  1862,  Oity  of  Buffalo  v.  Holloway,  7 
K  Y.  (8  3eld.)y  498. 

38.  Thus,  where  A.  bought  of  B.  a  box  in 
the  upper  story  of  B.*s  store,  and  sent  a  porter 
for  it,  who,  in  using,  with  B.'s  consent,  the 
&11  to  lower  the  box  to  the  sidewalk,  through 
negligence  let  the  box  drop  into  the  street, 
and  it  struck  the  plaintiff  Beld,  that  6.  was 
not  liable  for  the  porter's  negligence.  €ft.  of 
Appeali,  1852,  Stevens  «.  Armstrong,  6  N,  Y, 
(2  Seld.),  485. 

39*  The  mere  arohiteot  or  bnflder  of  a 
work  is  answerable  only  to  his  employers  for 
negligence  in  its  execution.  Ot.  ofAppeaU^ 
1649,  Hayor,  &c.,  of  Albany  «.  Onnliff,  2  IT, 
F.  (2  VorMt.\  185;  reyersing'  S.  0.,  2  Barb., 
190. 

40.  Work  done  by  oontraotor.  Where  a 
person  contracts  with  another  to  do  a  lawful 
and  innocent  work,  whether  in  respect  to  per- 
sonal or  real  property,  in  such  terms  that  the 
employer  has  no  control  or  authority  oyer  the 
mode  of  performance,  he  is  not  liable  for  the 
negiigenoe  of  the  contractor  in  the  manner  /)f 
ij»  performance.  [6  if.  T.,  48 ;  8  Id.,  222.]  K 
F.  Com,  Pl.^  1868,  Gtourdier  v,  Oormack,  2  E. 

B.  SmitJi,  254. 

41.  The  mere  fact  that  the  owner,  before 
the  work  commences,  gives  written  notice,  in 
his  own  name,  of  his  intention  to  perform  it, 
and  is  present  from  time  to  time  during  its 
progress,  will  not  change  the  case.    Ih, 

42.  The  defendants  had  contracted  to  ouild 
a  house  for  the  owners,  and  employed  a  black- 
smith at  a  stipulated  price  to  provide  a  grating 
on  the  front  area.  The  opening  was  left  with- 
out a  guard,  and  plaintiff  fell  through  it. 


Held,  that  as  it  did  not  appear  that  the  black- 
smith had  agreed  to  guard  the  opening  except 
while  engaged  in  has  own  w(H*k,  the  defend- 
ants were  liable.  K  F.  Superior  Ot^  1864, 
MoOleary  v.  Xent,  8  Duer,  27;  distinguishing 
Blake  «.  Ferris,  6  JV.  F.  (1  Seld,),  48. 

As  to  matters  PeonUar  to  particular  per- 
sons, relations,  or  employments,  see  those  sev- 
eral tides,  such  as  Oobporations,  Mi7Vioipa.l 
OoBPOBATioNS,  Offioxkb,  dEc ;  Prinoipax  and 
SvRXTT,  Pbinoipal  akd  Aoint,  Mastkb  Ain> 
SsBVANT,  &c. ;  Bankino,  Oabbixbs,  Bailroad 
OoMPAirixs,  &c. 

As  to  Pleadiage  and  Bvidenoe^  see  those 
titles. 

As  to  the  Statate  giving  a  cause  of  action 
for  negligence,  &c.,  causing  death,  see  Death. 
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1.  After  discharge.  That  a  promise,  after 
discharge,  must  be  to  the  plaintifE^  or  a  prom- 
ise to  pay  the  plaintiff;  and  a  promise  to  plain- 
tiff^s  assignor,  is  not  enough.  Supreme  Ct.^ 
1880,  Moore  v.  Yiele,  4  Wend.,  420. 

2.  Negotiable  eeomlty.  By  an  insolvent 
discharge,  the  negotiable  quality  of  the  debt- 
or's note  is  destroyed.  The  debt  is  discharged ; 
a  new  promise  is  a  new  contract,  and  suit  can 
be  brought  only  in  the  name  of  the  person  to 
whom  it  was  made.  Though  the  plaintiff  is 
allowed  to  declare  on  the  old  cause  of  action, 
it  is  only  resorted  to  for  the  purpose  of  mak- 
ing out  a  consideration.  Supreme  Ct,  1829, 
Depuy  V.  Swart,  8  Wend,,  185.  Followed, 
1880,  Ik^oore  9.  Yiele,  4  Id,,  420;  1882,  Soul- 
den  V.  Yan  Rensselaer,  9  Id,,  298. 

3.  Conditioiial  promiae.  To  maintain  an 
action  on  a  promise  to  pay  when  able^  proof 
of  the  ability  to  pay  must  be  g^ven.  [8  Wend., 
186 ;  1  Stark.  K  P.  Oas.,  870.]  Supreme  Ot,, 
1844,  IngersoU  v.  Rhoades,  EiU  <6  i>.  Supp,, 
871. 

4.  After  releaae.  That  to  recover,  by  vir- 
tue of  a  new  promise,  a  debt  that  has  once 
been  released  by  the  creditor,  the  action  should 
be  founded  upon  the  new  promise,  and  not,  as 
in  the  case  of  a  debt  barred  by  limitations, 
upon  the  originfij  demand.  Such  a  promise 
does  not  revive  the  original  debt,  but  is  a  newT- 
contract,  creating  a  new  and  distinct  cause  of 
action.      [3  Wend.,  185;    5  Mass.,  509;   4 
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Wand.,  ^0 ;  6  Id.,  267.]    IT.  F.  JSuperior  Ct,, 
1866,  Stasras  v.  Tappin,  6  Du^r^  294. 

5.  DtatJnotioa  between  new  promise  of  an 
infJEOit,  and  tkat  of  a  bankrapt,  and  that  of  one 
whose  debt  is  barred  bj  limitations.  Depnj 
e.  Swart,  8  Wend,^  186 ;  Pnrdy  v.  Aastin,  /<2., 
187;  Dean  v,  Hewit,  6  /d.,  257;  Sonlden  «. 
Van  Bensselaer,  9  Id^  298. 

As  to  what  amounts  to  an  Afflrmanoe  of 
his  contract  by  a  minor  after  he  comes  of  age, 
aeelNTAHT. 

As  to  the  new  promise  of  a  Bankrapt  or 
InsolTeiit;  see  Disohargb. 

As  to  the  right  of  Fartnera»  after  dissoln- 
taoD,  to  bind  each  other  by  a  new  promise,  see 

PABTBnKBSHIP. 

Ab  to  what  acknowledgment  or  new  prom- 
ise takes  a  debt  out  of  the  Statute  of  Limita- 
,  see  LnciTATioirs. 
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I.  The  Motion  in  General. 

1.  Judge's  certificate.  *  Under  Rale  4  of 
1799,  notice  of  motion  for  a  new  trial,  accom- 
panied by  a  judge's  certificate,  is  a  substitute 
for  the  former  practice  of  a  rule  to  show  canse. 
If  the  party  neglects  to  obtain  a  certificate, 
and  a  Judgment  is  consequently  duly  entered 
Qp,  the  court  will  not  then  hear  an  argument 
to  set  the  verdict  aside.  Supreme  Ot^  1800, 
Shepherd  v.  Oase,  Col  <&  C.  Oas.^  94. 

X.  Affidavit  The  court  will  not  set  aside 
a  regular  verdict  on  a  mere  affidavit  of  merits. 


Supreme  Ct.^  1808,  Gilliland  «.  Morrell,  1  Oai»^ 
154.    8ee  Col,  A  C.  Cas.^  214. 

3.  Rehearing.  After  granting  a  new  trial, 
a  reargument  may  be  ordered,  in  tbe  discretion 
of  the  court,  upon  an  ea^ofrte  applieation. 
Ct.  of  Errors,  1848,  Slocum  v,  Fairchild,  7 
HiU,  292. 

4.  Amendment  A  verdict  for  plaiutiffR, 
in  a  ease  in  which  one  of  them  had  no  inter- 
est, there  bdng  no  allegation  or  proof  of  an 
assignment  to  him  by  the  others,  cannot  be 
sustained  without  an  amendment,  and  this  can 
only  be  had  on  motion  at  the  trial  or  afterward. 
The  court  will  not  order  the  amendment  on 
the  argument  for  a  new  trial.  Supreme  Ct., 
1868,  Travis  «.  Tobias,  8  ffote.  Pr.,  888. 

5.  Reviewing  deolaion  upon  nonaiiit 
Where  no  violation  of  any  rule  of  law  upon 
the  trial  appears,  a  motion  for  a  new  trial  is 
not  to  be  deemed  a  renewal  of  a  motion  for  a 
nonsuit.  The  right  to  move  for  a  nonsuit 
never  exists  after  verdict,  except  when  leave 
is  expressly  reserved  on  the  trial  to  renew  it 
Where  the  proceedings  are  of  an  adverse  char- 
acter throughout,  and  the  question  is  one  of 
fiftot,  the  verdict  disposes  of  the  motion  for  a 
nonsuit;  and,  there  being  no  violation  of  any 
rule  of  law,  the  verdict  should  not  be  set  aside, 
unless  against  the  weight  of^  or  unsupported 
by  the  evideooe.  IT.  F.  Com.  PI,  1854^  Down- 
ing V.  Mann,  8  E.  D.  Smith,  86;  S.  0.,  9 
Sow.  Pt.,  204. 

6.  If  the  plaintiff,  instead  of  going  to  the 
jury  upon  the  evidence,  insists  upon  being 
nonsuited,  and  is  nonsuited  aooordingly,  he 
cannot'move,  on  his  exceptions,  or  a  case,  to 
set  the  nonsuit  aside.  N.  Y.  Superior  Ct., 
1829,  Forbes  9.  Luyster,  2  HaU,  408. 

7.  A  nonsuit  will  not  be  set  aside  on  a  spe- 
cial motion,  on  the  grounds  that  the  Judge 
received  evidence  prematurely,  or  refused  to 
submit  to  the  Jury  a  question  of  fact  proper 
for  their  determination.  Erroneous  decisions 
of  the  judge  on  the  trial  can  only  be  corrected 
on  a  case  or  bill  of  exoeptionfi.  Supreme  Ct., 
Sp.  T.,  Craig  v.  Fanning,  6  Mow.  Pr.,  886. 

8.  Entry  and  aenrloe  of  rale.  Where  a 
new  trial  is  granted  on  the  plaintiff's  motion, 
he  must  take  notice  of  it,  and  proceed  to  trial 
without  notice  from  the  defendant,  or  he  may 
be  nonsuited.  [Distinguishing  9  Johns.,  265.] 
Supreme  Ct.,  1827,  Jackson  v.  Johnson,  7  Cow., 
419. 

9.  Where  the  plaintifTs  motion  for  a  new 
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trial  is  decided  in  his  fayor,  and  the  rule  is 
entered  on  the  last  day  on  which  he  can  give 
notice  of  trial  for  the  ensuing  term,  it  is  his 
duty  to  take  notice  of  the  rnle,  and  giTC  the 
notice,  or  he  will  be  liable  for  the  default,  in 
omitting  to  bring  his  cause  to  trial.  If,  Y.  Su- 
perior  Ct.^  1848,  Mottram  «.  Mills,  1  Sand/,, 
671. 

10.  That  defendant  may  enter  role  granted 
o  plaintiff  for  new  trial,  if  plaintiff  delays. 
Supreme  Ot.,  Sp.  T.,  1847,  Gale  v.  Hoysradt,  8 
ff<w.  Ft.,  47. 

U.  Where  defendant  obtains  an  order  for  a 
new  trial,  he  must  serve  a  copy  of  the  rule 
upon  plaintiff  before  he  can  move  for  Judg- 
ment, as  in  case  of  nonsuit  for  not  trying. 
Supreme  Ct,  1812,  Jackson  «.  Wilson,  9  Johne,, 
265. 

12.  Rnle  2  of  May,  1832,— regulating  the 
entry  of  orders  for  new  trials,— construed. 
Muir  «>,  Demaree,  9  Wend,,  449 ;  People  v.  Ten 
Eyck,  18  Id,,  558. 

13.  Moving  after  judgment.  Motion  for 
new  trial  cannot  be  made  after  judgment  has 
been  regularly  perfected.  Supreme  Ot.,  1800, 
Case  «.  Shepherd,  1  Johne,  Cat,,  245 ;  Jackson 
V.  Ohace,  15  Johns,,  854. 

14.  Where  there  was  an  excusable  mistake 
in  practice,  the  court  entertained  the  motion. 
Supreme  Ct,,  1800,  Case  v.  Shepherd,  1  Johns, 
Cos.,  245;  1824,  Grant  9.  Root,  8  Coie,,  854. 

15.  The  rule  is  now  as  formerly,  that  the 
motion  for  a  new  trial  on  a  case  should  be 
made  before  final  judgment  If  made  after- 
wards, it  can  only  be  by  the  leaye  of  the  court 
JSr.  Y,  Com.  PI,  1850,  Hastings  t>.  McKlnley,  8 
Cods  B.,  10. 

16.  After  judgment  has  been  entered  and 
has  become  final,  the  only  remedy  is  by  ap- 
peal. Supreme  Ot,  JS^.  T.,  1861,  Ball  v,  Syra- 
cuse &  Utica  R.  R.  Co.,  6  How.  Pr.,  198. 

17.  After  judgment  entered  on  a  verdict, 
the  unsuccessful  party  cannot  move  before 
another  judge  than  the  one  before  whom  the 
cause  was  tried,  for  a  new  trial,  on  exceptions 
taken  to  the  ruling  of  the  judge  and  his  charge 
at  the  trial.  Although  the  justice  before 
whom  the  cause  was  tried  may  entertain  such 
motion,  another  justice  cannot :  nor  can  it  be 
made  in  any  way  after  judgment  is  perfected. 
The  only  mede  of  reviewing  the  judgment  is 
by  appeal.  Supreme  Ct,  Sp,  T,,  1859,  Jack- 
son «.  Fassit,  17  SbtD.  Pr.,  453;  8.  0.,  9  -45- 
hoite'  Pr.,  187. 


la  The  fact  that  a  plaintiff  is  allowed  to 
enter  judgment  as  security  on  a  verdict,  does 
not  preclude  defendant  from  moving  to  set 
asfde  the  verdict  on  a  case  made,  on  the  ground 
it  is  against  evidence.  JV.  F.  Superior  Ct,^ 
1854,  Benedict  v.  Gaffe,  8  Duer,  669;  S.  O^ 
12  K  Y,  Leg,  OU.,  262. 

19.  Moving  on  judge's  minutes.  The  judge 
who  tries  the  cause  may  in  his  discretion  enter- 
tain a  motion  to  be  made  on  his  minutes  to  set 
aside  a  verdict,  and  grant  a  new  trial  upon  excep- 
tions, or  for  insufficient  evidence,  or  for  excessive 
damages ;  but  such  motion,  if  heard  upon  the 
minutes,  can  only  be  heard  at  the  same  term  or 
circuit  at  which  the  trial  is  had.  Oode  af  Pro., 
§264. 

20.  —  on  case  or  exceptions.  A  motion 
for  a  new  trial  on  a  case  or  exceptions,  or  other- 
wise, must  in  the  first  instance  be  heard  and  de- 
cided at  the  circuit  or  special  term,  except  that 
when  exceptions  are  taken,  the  judge  trying  the 
cause  may  at  the  trial  direct  them  to  be  beuxl  in 
the  first  instance  at  the  general  term,  and  the 
judgment  in  the  mean  time  suspended  :  and  in 
Mihat  case,  they  mnst  be  there  heard  in  the  first 

instance,   and  judgment  there  given.     Code  of 
Pro.,  §  266. 

21.  Verdict  subject,  &c.  Where  a  verdict 
was  taken  subject  to  the  opinion  of  the  court 
on  a  point  reserved,  under  section  264  of  the 
Oode  of  Procedure,  and  the  judge  afterwards 
determined  the  point  in  favor  of  the  defendant, 
— Held,  that  he  might  set  aside  the  verdict 
and  order  a  new  trial.  Supreme  Ct,  Sp.  T., 
1849,  Willis  V.  Welch,  2  Code  R,,  64. 

22.  When  a  cause  comes  before  the  general 
term  on  a  motion  for  judgment  upon  a  verdict 
taken  subject  to  the  opinion  of  the  court  upon 
questions  specially  submitted  to  the  jury  at  the 
trial,  the  general  term  cannot  entertain  a  mo- 
tion to  set  aside  the  finding  of  the  jury  upon 
one  or  more  of  the  questions  submitted,  as 
against  evidence.  Such  a  motion  must  be 
made  in  the  first  instance  at  special  term,  and 
it  is  only  upon  an  appeal  that  it  can  be  con- 
sidered at  general  term.  When  no  such  mo- 
tion is  before  the  court  at  general  term,  the 
finding  of  the  jury  upon  questions  of  fact  sub- 
mitted to  them  mnst  be  regarded  as  conclusive, 
and  the  duty  of  the  court,  as  it  is  upon  a 
special  verdict,  is  merely  to  declare  the  law^ 
arising  upon  the  facts  as  found.  K.  Y.  Supe- 
rior Ct,  1857,  Purvis  v.  Ooleman,  1  Bono.,  821. 

23.  Special  texuL  A  justice  at  special 
term  has  the  power  to  hear  and  decide  a 
motion  for  a  new  trial,  on  the  ground  that  the 
verdict  is  against  evidence.  Supreme  Ot.^ 
1860,  Lusk  V,  Lusk.  4  Mow  Pr.,  418;  S.  C,  8 
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(Mb  J?.,  118;  Ohcmlersy  1850,  Graham  «. 
Ifinhnan,  4  How.  Fr.,  485 ;  Sp.  71,  1851,  Ball 
o.  Sjracnse  &  TJtica  B.  R.  Oo.,  6  Id,^  198.  JT. 
T.  Superior  Gt\  1850,  Droz  v.  Lakey,  2 
Sanif.^  681 ;  Haight  t>.  Prince,  Zi.,  720. 

24.  A  single  justice  can  grant  a  new  trial  on 
the  merits,  where  the  verdict  is  against  evi- 
dence. This  power  is  not  forhidden  hy  the 
Ck>nstitation  of  1846,  and  is  impliedly  conferred 
bj  the  Oode  of  Prooednre.  Supreme  Ot,^ 
1850,  Lnsk  v.  Smith,  8  Barh.^  570. 

25.  A  hearing  at  special  term  is  not  neces- 
sary to  anthorize  the  granting  of  a  new  trial 
for  errors  of  fact  in  a  report  of  referees.  Such 
errors  may  be  reviewed  and  corrected  on  ap- 
peal. Supreme  Ct.^  Sp,  T.^  1849,  Pepper  «. 
Gonlding,  4  Houi.  Pr,,  810;  S.  0.,  8  Code  5., 
29. 

26.  Oeneral  tenn.  The  trial  of  an  action 
commenced  before  the  amendments  of  the 
Code  in  1851  took  effect,  was  had  afterward, 
and  the  judge  directed  the  motion  for  a  new 
trial  to  be  made  at  general  term  (under  §  265), 
— Heldy  that  the  order  was  proper,  and  that 
the  court  nTight  pass  upon  questions  of  law  as 
well  as  those  of  fact  embraced  in  the  case. 
Supreme  Ct^  1852,  Fellows  «.  Emperor,  18 
Barb.,  92. 

27.  A  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  cannot  be  heard 
in  the  first  instance  at  the  general  term.  It 
must  be  made  at  special  term,  and  if  denied,  an 
appeal  may  be  taken.  2f,  T.  Superior  Ct., 
1865,  Clarke  ©.  Ward,  4  Duer^  206. 

2&  Fteparing  the  case.  "Whenever  it 
shall  be  intended  to  move  for  a  new  trial  (ex- 
cept for  irregularity,  surprise,  or  upon  the 
minutes  of  the  judge),  or  a  case  or  exceptions, 
or  case  containing  exceptions,  shall  be  pre- 
pared by  the  moving  party,  and  a  copy  served 
on  the  opposite  party  within  ten  days  after 
the  trial,  if  by  jury,  or  after  a  written  notice 
of  the  filing  of  the  decision  or  report,  if  the 
trial  be  by  the  court  or  by  referees ;  the  party 
served  may  within  ten  days  thereafter  propose 
amendments  and  serve  a  copy.  Notice  of  set- 
tlement to  be  given.  The  justice  or  referee 
shall  correct  and  settle  the  case  as  he  shall 
deem  to  consist  with  the  truth  of  the  facts. 
The  lines  of  the  case  shall  be  so  numbered 
that  each  copy  shall  correspond.  Supreme 
CL^  Rule  38  0/1847;  84  o/1858. 

29.  The  old  practice  of  moving  on  a  case  or 
bill  of  exceptions  to  set  aside  a  verdict  of  non- 


suit, and  all  the  proceedings  to  review  by  the 
Supreme  Court  at  general  term  the  rulinga 
and  decisions  of  a  single  justice  thereof  at  cir- 
cuit, are  still  in  force  as  respects  all  suits  com- 
menced before  the  Code  of  Procedure  took 
effect,  and  must  be  adopted  and  pursued  in 
such  cases.  Supreme  Ot.^  1860,  Thompson  «. 
Blanchard,  4  How.  Pr.,  260. 

30.  On  a  motion  for  a  new  trial  upon  a  case^ 
the  <^urt  will  not  in  general  examine  rulings 
made  at  the  trial  info/tor  of  the  party  against 
whom  the  verdict  passed.  The  role  is  to 
examine  the  decisions  made  by  the  circuit 
judge  againtt  such  party,  and  to  grant  or 
refuse  a  new  trial  according  as  they  are  erro- 
neous or  otherwise.  If  a  point  ruled  against 
the  successful  party,  if  rightly  determined,, 
would  present  an  obstacle  impossible  to  be 
overcome,  then,  and  only  then,  can  it  be  relied 
on  to  prevent  a  new  triaJ.  Supreme  Ct,  1846, 
Elsey  0.  Metcalf,  1  Dm.,  828. 

31.  Servine;  oaae.  Where,  after  verdict,  a 
case  is  made  and  settled,  the  party  whose 
right  it  is  to  make  it  up  must  serve  a  copy  of 
it  as  settled  on  the  opposite  party,  as  early,  at 
least,  as  the  time  allowed  for  noticing  it  for 
argument;  and  if  the  opposite  party  notices 
the  cause  for  argument,  and  has  not  been 
served  with  such  copy,  he  may  take  judgment. 
Supreme  Ct.,  1817,  Peck  «.  Peck,  14  Johne^ 
219. 

32.  Exhibits.  Plaintiff's  attorney  having 
refused  to  furnish  defendant's  attorney  with 
certain  papers  read  in  evidence,  whereby  the 
latter  was  unable  to  make  up  a  case,  the  court, 
on  application  of  the  latter,  ordered  the  plain- 
tiff's attorney  to  furnish  the  papers,  or  allow 
extracts  to  be  taken  from  them,  and  granted 
a  stay  of  proceedings.  Supreme  Ct,  1800, 
Jackson  ©.  Piatt,  2John».  Cos.,  71. 

33.  Amendments.  Every  amendment  must 
be  on  the  case  made,  or  refer  to  the  line  and 
page  in  which  it  is  proposed  to  be  inserted. 
Supreme  Ot.,  1808,  Milward  f .  Hallett,  1  Cai,, 
844. 

34.  The  right  to  propose  amendments  to  a 
case,  does  not  authorize  preparing  and  pro- 
posing a  new  case  by  way  of  substitute  for 
the  one  served.  Shpreme  Ot.,  1800,  Eagle  v, 
Alner,  1  Jokm.  Cae,,  882;  1808,  Milward  o. 
Hallett,  1  Gai,,  844.* 


*  Bee  Qrah,  JV.,  2  ed.,  882,  where  a  limitation  to 
this  rule  is  stated,  on  authority  of  an  unreported 
decision. 
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3&  Where  amendments  to  defendant's  case 
were  sent  bj  plaintifTs  attorney  to  ooonsel  in 
season^  bnt  by  accident  did  not  reach  the 
oonnsel  in  time  for  the  settlement,  a  motioa  to 
amend  the  case  was  entertained.  Supreme 
Ot.,  1808,  Hon  o.  Bowne,  1  CaL,  28. 

36.  The  obarge.  The  judge  has  a  right  to 
see  that  his  charge  is  correctly  inserted  in  the 
case ;  and  the  piurties  cannot  prevent  this  by 
agreement  Supreme  Ot,^  1827,  Boot «.  King, 
6  (7(910.,  669. 

37.  In  settling  a  case,  the  circnit  judge  may 
insert  such  facts,  which  transpired  on  the 
trial,  as  he  oonceiyes  necessary  to  render  his 
charge  intelligible,  although  not  insisted  upon 
by  either  party ;  and  may  state  his  charge  in 
his  own  words;  and  may  insert  opinions  ex- 
pressed by  him  in  the  hearing  of  the  juiy, 
though  not  embodied  in  a  formal  charge.  ^- 
preme  Ot.,  1882,  Walsworth  v.  Wood,  7  Wend., 
488. 

38.  Refusal  of  the  judge  to  allow  counsel 
to  be  heard  in  relation  to  settling  the  case,  is 
ground  for  granting  a  resettlement  Supreme 
(7«.,  1827,  Boot  f).  King,  6  Cow.,  669. 

39.  Bffeot  of  the  case.  A  case,  though 
<}onclu8ive  against  the  parties  making  it,  is 
not  conclusive  as  to  third  persons ;  and  hence 
is  not  admissible  on  a  second  trial,  as  evidence 
of  what  a  witness  swore  to  before,  to  discredit 
or  impeach  him  upon  the  new  trial.  Supreme 
Ot,,  1806,  Neilson  e.  Oolumbian  Ins.  Ck>.,  1 

JohM^  801. 

40.  Verdlot  milideot^  to.  Where  verdict 
is  taken  for  plainti£^  subject  to  the  opinion  of 
the  court,  it  is  incumbent  on  plaintiff  to  make 
up  the  case.  He  cannot  move  for  judgment 
until  the  point  reserved  is  disposed  of.  Sur 
preme  Ot.^  1800,  Eagle  v.  Alner,  1  Johm.  Oa$., 
882. 

41.  Mavlng  on  oaae  or  on  bill  of  exoep- 
tlona.  The  Oode  of  Procedure  has  not  abro- 
gated the  different  modes  of  reviewing  the 
proceedings  had  upon  a  trial,  by  motion  upon 
a  case  made,  and  by  bill  of  exceptions.  The 
history  of  the  practice  of  making  a  ^^  case,"  as 
basis  of  a  motion  for  a  new  trial,  stated.  i^T. 
T,  Com.  P2.,  1860,  Hastings  9.  McKinley,  8 
Code  £.,  10. 

42.  Where  points  of  law  are  raised  and  de- 
cided on  the  trial  of  an  action,  the  party  dis- 
satisfied with  the  ruling  of  the  judge  may 
review  the  same  at  special  term  by  a  motion 
for  a  new  trial  on  a  case.    The  motion  for  a 


new  trial  on  a  case  brings  before  the  oonrt  the 
evidence,  the  finding  of  the  jury  thereon,  the 
ruling  of  the  court,  and  the  judge's  charge, 
with  all  exceptions  taken- at  the  trial.    lb. 

43.  The  reason  why  the  court  will  not  al- 
ways grant  a  new  trial  on  a  eaee^  notwith- 
standing it  appears  improper  evidence  was 
given  against  the  objection  of  the  defeated 
party,  and  an  exception  taken  to  the  decision 
admitting  it,  is,  that  a  case  is  supposed  to  con- 
tain the  whole  evidence,  and  if  the  court  of 
review  is  satisfied  that  substantial  justioe  has 
been  done,  and  that  the  verdict  ought  to,  and 
would,  have  been  the  same,  if  the  evidence 
excepted  to  had  not  been  given,  it  will  not 
disturb  the  verdict 

On  the  other  hand,  the  theory  of  a  hill  ef 
exeeptione  is,  that  it  contains  only  so  much  of 
the  evidence  given  as  is  necessary  to  properly 
raise  the  points  sought  to  be  reviewed  on  error, 
and  therefore  the  court  has  not  the  means  be- 
fore it  of  accurately  judging  whether  the  ob- 
jecting party  may  or  may  not  have  been  pr^u- 
diced  by  the  improper  evidence  whose  admis- 
sion IS  complained  of.  K  T.  Superior  Ct., 
1868,  Murray  v.  Smith,  1  Duer,  412,  488. 

44.  Where  a  bill  of  exceptions  purports  to 
contain  the  whole  of  the  evidence,  though  it 
contains  an  exception  to  testimony  errone- 
ously admitted,  the  court  will  not  grant  a  new 
trial,  if  it  is  satisfied  that  the  verdict  ought  to 
and  would  have  been  the  same  if  the  testi- 
mony had  been  excluded.    lb. 

45.  Taming  oaae  into  biU  of  ezoeptlona. 
A  case  can  never  be  turned  into  a  bill  of  ex- 
ceptions, or  special  verdict,  unless  the  right  to 
do  so  is  reserved  at  the  trial  2f.  T.  Superior 
Ct.j  1829,  Lewis  «.  Stevenson,  2  Mall,  248. 

46.  Under  what  circumstances  leave,  not 
reserved  at  the  trial,  to  turn  a  case  into  a  bill 
of  exceptions,  may  be  granted  on  a  subsequent 
motion.  IT.  7,  Com.  PI.,  1860,  Benedict «.  N. 
T.  &  Harlem  B.  B.  Oo.,  8  Code  E.,  16. 

47.  Objeotionfl  presented  upon  a  ease  must 
be  as  specific  as  if  presented  upon  biU  of  ex- 
eeptione. The  reason  in  both  cases  is  the 
same:  to  apprise  the  opposite  party,  so  that 
he  may  supply  the  defect,  and  the  court,  in 
order  that  the  question  of  law  may  be  seen. 
Supreme  Ct.,  1887,  Norman  «.  Wells,  17  Wend., 
186. 

48.  The  provision  of  the  Oode  as  to  appeals 
to  the  Oourt  of  Appeals,  from  orders  granting 
new  trials,  is  confined  to  that  class  of  oases 
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where  the  party  preyailmg  at  the  trial  is  sat- 
isfied either  to  Biutain  his  verdict  by  the  j.odg- 
ment  of  this  oonrt,  or  fail  altogether  in  his 
action  or  defence.  It  is  only  in  that  class  of 
Aases  in  which  the  merits  are  all  presented  on 
the  motion  for  a  new  trial  that  this  sort  of 
appeal  mn  be  safely  bronght  Ot  qf  AppedU^ 
1859,  Lanman  «.  Lewiston  R.  R.  Go.,  18  ilT.  Y. 
(4  BmiUh\  498. 

n.  Upon  what  QBOTmiw  QBAi9TBa>. 
1.  In  General. 

49.  Tbm  Uiportaiiice  and  novelty  of  the 
ease  relied  on,  in  part,  as  reasons  for  granting 
a  new  trial.  Abbott  9.  Sebor,  8  Jehns,  (%m.,  88. 

50.  Abeenoe  of  oonnseL  A  new  trial  will 
sol  be  granted  beoaase  one  of  the  party's  conn- 
sel  was  absent  at  the  trial.  SuprmM  Ct,^19^^ 
MeEay  «.  Marine  loa.  Oo.,  2  {%».,  884;  8.  P., 
1808,  Post  e.  Wright,  1  Id.,  111. 

51.  A  new  trial  will  not  be  granted  because 
a  joror  was  challenged  by  the  opposite  party, 
im  eonseqntiDee  of  which  he  did  not  serre, 
whcB  the  cbnnsd  of  the  party  moyiag,  who 
was  present  when  the  cause  was  brought  on, 
had  gone  out  of  coort  Supreme  (H.,  1804, 
Bteinbaeh  v.  Oolnmbian  Ins.  Oo.,  2  (M.,  129. 

52.  SbaUowptfoof  to  ba  «a|i|iiad.  The 
deelaratton  on  a  gaaranty  of  S.'8  ^otes  set  np 
a  sale  by  the  plaintiff  to  8.  as  the  considera- 
tion, and  the  goaninty  did  not  set  forth  any 
consideration,  bnt  set  forth  S.'s  notes,  which 
were  of  the  same  date  as  the  gnaranty.  On 
a  demnrrer  to  evidence, — Heldy  that  this  was 
not  sufficient  proof  of  the  consideration  aver- 
red; bnt  a  new  triial  was  awarded,  to  enable 
the  plaintiff  to  supply  the  defect  by  parol 
proof.  ir.r.5!i^wn<>rC7«.,1828,Vheelwright 
«.  Koore,  1  BalX  201. 

Sa  MistBkeifto.  Where  a  verdict  is  taken, 
subject  to  the  opinion  of  the  court  upon  a 
case,  the  hat  that  the  defeated  party  sup- 
posed that  the  cause  would  turn  upon  ques- 
tions of  law,  whereas  it  was  decided  upon  a 
question  of  fact,  is  no  ground  for  granting  a 
new  trial.  K  Y.  Superior  Gt.,  1829,  Lewis  v. 
Stevenson,  2  Hull,  248. 

54.  New  trial  granted,  on  terms,  where 
plaintiff  had  erred  in  practice  through  erro- 
neons  advice  of  counsel.  Rogers  e.  Niagara 
Ins.  Oo.,  2  Hall,  659. 

.  5S.  Ckxaptemkam,  Few  trial  refused,  when 
songht  on  the  ground  that  the  plaintiff  had 


offered  to  accept,  in  compensation  for  < 
ges  from  a  breach  of  warranty,  a  sum  less 
than  that  recovered  on  trial.  Supreme  Oi.^ 
1884,  Beebe  e.  Robert,  12  Wend.,  418. 

56.  That  diaorderly  oondhict  on  the  part 
of  spectators  of  a  trial, — e.  g.,  appUwding^ 
plaintiff's  coun8el,^-which  is  oflklculated  to  in- 
fluence the  jury  as  being  a  manifestation  of 
popular  feeling,  or  which  prevents  the  jury 
from  hearing  the  charge,  may  be  ground  tor  a 
new  trial.  Supreme  Ot^  1844,  Oonrad  t>.  Wil- 
liams, 9  JTi^Z,  444. 

57.  Aotton  for  oliattela.  It  is  not  neoes* 
sary  to  set  aside  the  verdict  in  an  action  for 
possession  of  personal  property,  and  order  a 
new  trial,  merely  because  the  jury  have  not 
fbund  the  value  of  the  property  separate  fipom 
the  damages.  If  necessary  to  ascertain  the 
value  as  basis  of  an  extra  allowance  of  costs, 
this  can  be  done  by  the  conrt  K  F.  Gem. 
PL,  18M,  Archer  v.  Bondinet,  1  Gode  £.,  y. 
i&,872. 

55.  The  fact  that  in  an  action  for  chattels 
plaintiff  obtained  a  judgment  for  the  value  of 
his  property  in  them,  instead  of  an  alternative 
judgment  lor  a  return  of  the  chattels,  or  for 
the  value  of  bis  property,  is  not  ground  for  a 
new  trial.  The  judgment  may  be  modified 
and  affirmed.  Gt.  e/Appeah,  1854,  Fitahugh 
9.  Wiman,  9  K  Y.  (6  Seld.),  559. 

59.  Aaamsdmeiit  of  oofenphdut  Where  the 
complaint  declares  upon  a  ceatract  which  is 
entire,  and  is  void  as  to  a  part  of  the  consid- 
eration, the  complaint  nunt  be  dismissed  as 
to  the  whole  claim.  But  where^  a  complaint 
of  this  description  having  been  dismissed,  the 
I^intiff  procures  an  order  allowing  him  to 
amend  his  oomfMnt  by  striking  out  all  aver- 
ments basing  his  dahn  upon  the  illegal  con- 
sideration, it  is  proper  to  grant  a  motion 
upon  the  complaint  as  amended,  to  set  aside 
the  order  of  dismissal,  and  to  grant  a  new 
trial  Brooklyn  GiPy  Gt.,  1867,  Bigelow  «• 
L&w,  6  AhboM  Pr.,  4^6. 

50.  Defect  of  deolaratton.  A  motion  for 
a  new  trial  cannot  be  founded  upon  the  &ct 
that  the  declaration  does  not  disclose  a  cause 
of  action;  that  is  ground  for  a  motion  in  ar- 
rest. Supreme  Gt.,  1825,  Sargent  e.  — *,  6 
Goto.,  106.    See,  also,  NoNSTrrr,  I. 

2.  Brror. 

6L  Proof  addreaaed  to  tbe  coort.    The 

plaintiff  cannot  object  that  improper  evidence 
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was  admitted  to  eetablish  his  own  witnesses 
interest,  if  the  Judge  admit  him,  though  the 
jadge  remark  that  he  shall  submit  his  credi- 
bility to  the  jnrj.  Such  eTidence  is  addressed 
exclusively  to  the  court.  Saprem/e  0%,^  1828, 
Ackley  «.  Kellogg,  8  Oovi^  228. 

€2.  Judge's  dtooretion.  The  order  of  proof 
b  wholly  in  the  discretion  of  the  Judge,  and 
his  decision  thereon  cannot  be  reyiewed  on 
motion  for  new  trial  on  exceptions.  Supreme 
Ct,  1852,  BedeU  «.  Powell,  18  Bofrb^  188. 

63.  Crmia-fiTniiiinntioiL  The  right  to  in- 
quire into  collateral  facts  on  a  cross-examina- 
tion, with  a  view  to  discredit  the  witness,  is 
in  the  discretion  of  the  judge,  and  his  refosal 
to  allow  inquiry  is  not  ground  for  allowing  a 
new  trial,  except  in  a  clear  case  of  abuse. 
Supreme  Ot,^  1849,  Allen  o.  Bodine,  6  Barb.^ 
888. 

64.  R6-cq;Miiliiflf  tlie  oanae.  A  witness  who 
was  regularly  subposnaed  by  the  defendant, 
did  not  attend  when  the  trial  of  the  cause 
commenced,  and  did  not  appear  in  court  until 
after  the  testimony  on  both  sides  had  dosed, 
and  the  counsel  for  the  defendant  had  pro- 
ceeded to  sum  up.  Leave  was  asked  to  ex- 
amine the  witness,  but  was  refused  by  the 
fudge,  and  a  verdict  found  for  the  plaintiff; — 
Heild^  not  ground  for  allowing  a  new  trial 
The  admission  of  the  witness  was  altogether 
discretionary  with  the  Judge,  who,  under  the 
circumstances  of  the  case,  acted  reasonably  in 
refusing  to  admit  him.  Supreme  Ot,^  1801, 
Alexander  «.  Byron,  2  Johm,  Ca$.^  818. 

65.  If  a  witness,  duly  subpoenaed,  neglects 
tf  attend,  or  leaves  the  court  after  trial  com- 
menced, suspending  the  trial  is  in  the  discre- 
tion of  the  judge,  and  his  decision  is  not  re- 
viewable on  motion  on  a  bill  of  exceptions. 
Supreme  Ct,,  1848,  Bapelye  «.  Prince,  4  BiU^ 
119. 

66.  Where  the  plaintiff  has  rested,  and  the 
defendant  has  disproved  his  case,  whether  the 
court  will  permit  the  plaintiff  to' make  out  a 
new  case  rests  in  its  discretion,  and  its  decision 
cannot  be  reviewed.  Supreme  Ct.^  1848, 
Wright  «.  Henry,  4  JKK,  205,  note;  Leland 
«.  Bennett,  5  HiXl^  286. 

67.  In  slander,  after  the  parties  had  rested, 
the  judge  refused  to  permit  the  plaintiff  to  call 
a  witness  to  prove  slanderous  words,  laid  in 
the  declaration,  but  not  before  attempted  to 
be  proven,  though  the  witness  had  been  sub- 
poenaed, and  in  attendance,  and  absented  him- 


self without  the  plaintiff's  consent.  Held^ 
that  a  motion  for  a  new  trial  should  be  denied. 
It  was  in  the  discretion  of  the  judge  to  receive 
or  exclude  the  testimony  at  that  stage  of  the 
trial,  and  that  discretion  was  not  reviewable. 
Sup!reme  Ot,  1841,  Ford  v.  Niles,  1  HiU,  800. 

68.  The  counsel  on  one  side,  after  he  had 
summed  up  to  the  jury,  and  while  the  opposite 
counsel  was  addressing  them,  discovered  new 
and  material  evidence,  and  offered  to  produce 
it,  but  the  judge  denied  leave,  on  the  ground 
of  want  of  power,  ffeld^  that  it  was  in  the 
discretion  of  the  judge  to  admit  the  evidence; 
and  that  as  it  ought,  in  a  sound  disoretion,  to 
have  been  admitted,  a  new  trial  should  be 
granted.  Supreme  Ot.^  1810,  Mercer  v.  Sayre, 
7  Johns,,  806. 

69.  Reoalling  a  wltna— .  It  is  in  the  dis- 
cretion of  the  judge  who  tries  the  oauae,  to 
permit  or  refuse  the  re-«xaminati<m  of  a  wit- 
ness, who  has  been  examined  and  cross-exam- 
ined, and  permitted  to  leave  the  stand;  and 
the  court  at  the  general  term  will  not  in  gen- 
eral review  the  exerdse  of  his  discretion. 
Supreme  Ct,^  1851,  Meakim  «.  Andertoo,  11 
Bofrb.,  215.  K  Y.  Superior  Ot.,  1867,  Shel- 
don «.  Wood,  2  J80M0.,  267. 

70.  The  Judge,  in  chargiDg  the  jury,  reca- 
pitulated the  testimony,  when  the  counsel  for 
defendant  yisisted  that  the  judge  had  misun- 
derstood the  testimony  of  one  of  the  witoessea, 
and  requested  that  the  witness  be  recalled  to 
restate  his  testimony;  but  the  judge  denied 
the  request.  SM^  that  the  refusal  was  mat- 
ter of  discretion,  and  under  the  oiroumstances 
was  not  reviewable  as  error.  Ct.  of  Erron^ 
1880,  Law  «.  Merrills,  6  Wend,^  268;  revers- 
ing 8.  0.,  9  Oow.,  66. 

^  71.  The  plaintiff  rested,  and  the  court  re- 
called a  witoess,  and  drew  from  him  new 
material  testimony  adverse  to  the  plaintifl^ 
and  then  refused  to  permit  the  plaintiff  to 
rebut  \i\—Held^  error.  Supreme  Ot,^  1848, 
Shepard  v.  Potter,  4  HiU,  202. 

72.  Sickneas  of  witiMM.  Plaintiff^s  witr 
ness  was  taken  ill  during  cross-examination, 
and  could  not  be  re-examined.  Plaintiff  pro- 
ceeded with  the  trial  withoqt  asking  a  post- 
ponement, and  a  verdict  was  found  against 
him.  Held,  that  his  motion  for  a  new  trial, 
on  account  of  his  having  been  prevented  from 
re-examining,  should  be  denied.  Supreme  Ot^ 
1804,  De  Peyster  e.  Columbian  Ins.  Oo.,  2 
{7ai.,  86. 
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73.  Coonati's  opwiiiig.  The  judge  cannot 
ezdade  eyidence  material  to  the  issue  because 
it  is  not  embraoed  in  the  case  stated  by  the 
plaintiff's  ooonsel  in  opening.  Supreme  Ot, 
1848,  bearing  «.  BeU,  5  Hill,  291. 

74.  Accordingly,  where,  on  a  trial  for  slan- 
der, the  plaintiflTs  counsel  opened  by  stating 
that  his  client  had  already  obtained  one  judg- 
ment against  the  defendant  for  similar  words, 
and  that  the  object  of  the  present  suit  was  to 
recoyer  damages  for  a  repetition  of  them  since 
the  former  trial,  and  proceeded  to  ask  a  wit- 
ness what  he  had  heard  the  defendant  say  of 
the  plaintiff,  and  the  circuit  judge  observed 
that  the  answer  must  be  Confined  to  the  case 
presented  in  the  opening;  whereupon  the 
counsel  proposed  to  modify  his  opening  so  as 
to  embrace  words  spoken  since  the  commenee- 
ment  ef  the  first  suit,  but  before  the  Uial 
thereof,  and  he  offered  evidence  accordingly. 
Held^  on  motion  for  new  trial  on  a  case,  that 
the  judge  erred,  and  a  new  trial  should  be 
granted.    Ih. 

75.  Judge's  oomments  on  evidence.  The 
fact  that  the  judge's  oomments  upon  the  evi- 
dence strongly  indicate  an  opinion  against  one 
of  the  parties,  is  not  ground  for  a  motion  on 
his  part  for  a  new  trial  if  there  was  no  error 
in  law  in  the  charge,  and  it  does  not  appear 
but  that  the  evidence  was  &irly  stated.  Su- 
preme  Ct,y  1884,  Jackson  v.  Timmerman,  12 
FtfYuI.,  299 ;  1888,  Gardner  v.  Picket,  19  M, 
186;  1852,  Lansing  v.  Kussell,  18  Barb,,  610. 

76.  An  observation  of  the  judge  that  the 
variance  between  a  witness's  former  statement 
and  his  testimony  seemed  naturally  enough 
accounted  for,  is  a  mere  expression  of  opinion 
and  no  cause  for  a  new  triaL  Supreme  Ot^ 
1831,  Jackson  v.  Packard,  6  Wend,,  415. 

77.  The  plaintiff  having  rested  his  case,  the 
defendant's  counsel  called  a  witness,  who  was 
sworn;  but  on  an  intimation  from  the  pre- 
siding judge  that  'Mt  was  hardly  necessary  for 
defendant  to  give  any  evidence,"  the  counsel 
forebore  to  examine  him.  The  jury,  however, 
notwithstanding  a  charge  favorable  to  defend- 
ant, found  for  the  plaintiff.  Held,  no  ground 
for  a  new  trial.  Supreme  Ot.,  1827,  Beekman 
V.  Bemus,  7  Caw,,  80;  reversed  on  other 
grounds,  8  Wend.,  667. 

78.  Directing  a  verdict  On  motion  for  a 
nonsuit  the  judge  declared  the  evidence  suffi- 
cient to  entitle  the  plaintiff  to  recover,  and  he 
charged  the  jury  to  find  a  verdict  for  plaintiff. 


Held,  that  the  evidence  being  sufficient  to 
warrant  the  verdict,  the  court  would  not  in- 
terfere. Supreme  Ct.,  1880,  Dean  v,  Hewit,  5 
Wend.,  257. 

79.  The  judge  denied  a  motion  for  a  non- 
suit, declaring  the  evidence  sufficient  to  entitle 
plaintiff  to  recover,  and  with  that  direction 
left  the  cause  to  tlie  jury.  Meld,  equivalent 
to  a  direction  to  find  for  the  plaintiffit;  and 
the  case  presenting  a  question  which  ought  te 
have  been  left  to  the  jury,  a  new  trial  was 
awarded.  Supreme  Ot.,  1888,  Fitzgerald  «. 
Alexander,  19  Wend.,  402. 

80.  XhTor  in  charge.  That  a  qualification 
in  the  charge,  not  called  for  by  any  item  of 
evidence,  is  ground  for  a  new  trisJ.  Small 
«.  Smith,  1  Den.,  588;  Gall  v.  Wells,  9  Barb^ 
84. 

81.  Where  the  judge  instructed  the  jury, 
under  exception,  that  they  must  come  to  a 
certain  conclusion  if  they  believed  the  testi- 
mony of  the  witness  to  certain  facts,  and  the 
case  showed  the  witness  did  not  testify  to  any 
such  facts. — Meld,  a  misdirection,  for  which  a 
new  trial  might  be  granted,  on  motion.  Su- 
preme Ct.,  Sip.  T.,  1855,  Dolsen  «.  Arnold,.  10 
Meu>.  Pr,,  628. 

82.  New  trial  granted  on  the  ground  that 
the  judge  submitted  to  the  jury  to  determine 
upon  a  fact  as  to  which  there  was  no  evi- 
dence before  them.  Supreme  Ct,  1828,  Harris 
V.  Wilson,  1  Wend.,  511. 

83.  Where  proof  of  the  handwriting  of  an 
indorser  was  so  light  that  it  would  scarcely 
uphold  a  verdict,  a  new  trial  was  granted,  on 
the  ground  that  the  question  was  not  left  to 
the  jury.  Supreme  Ct.,  1829,  IJtica  Ins.  Go. «. 
Badger,  8  Wend.,  102. 

84.  In  an  action  brought  by  a  father  to  re- 
cover for  expenses  incurred  in  the  care  of  his 
infant  son,  in  consequence  of  an  injury  result- 
ing from  the  negligence  of  the  defendants,  and 
for  his  loss  of  the  services  of  his  son,  also 
alleged  to  have  resulted  from  the  injury,  al- 
though no  evidence  was  offered  upon  the  trial 
tending  to  show  loss  of  service,  yet  the  jury 
were  instructed  that  the  plaintiff  might  re- 
cover for  loss  of  service,  if  any  were  shown. 
Meld,  that  this  instruction,  as  calculated  to 
mislead  the  jury,  was  erroneous;  and  as  the 
verdict  plainly  covered  damage  for  loss  of  ser- 
vice, although  none  had  been  rendered,  that  a 
new  trial  must  be  granted,  unless  plaintiff 
would  consent  to  reduce  his  verdict.    K.  F. 
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Superior  Ct^  1854,  Castanos  9.  Bitter,  8  J9tMr, 
870. 

85.  Omiirioii  to  charge.  In  an  action  for 
the  seduction  of  a  daughter,  where  the  conn- 
eel  for  the  plaintiff  claimed  damages  for  the 
parent  for  hringing  up  the  child,  the  silence 
of  the  judge  on  that  point  was  Held^  equiva- 
lent to  a  misdirection;  and  affidavits  of  jurors 
^hat  such  damages  were  allowed  in  their  ver- 
dict were  received.  Supreme  Ot.j  1826,  Sar- 
gent «. ^  5  0(Ho,y  106. 

86.  QuMtlinM  of  i^eacUog.  The  judge  at 
the  trial  is  not  to  decide  on  the  pleadings. 
Where  the  defendant  put  in  a  plea  with  notice 
of  special  matter,— ^d2<2,  that  plaintiff  by  go- 
ing to  trial  admitted  the  plea  to  be  valid,  and 
the  judge  was  right  in  admitting  the  evidence 
noticed.  Plaintiff  could  not  move  for  a  new 
trial  on  the  ground  the  plea  was  bad.  Su- 
pr&ms  OL,  1806,  Meyer  «.  McLean,  1  Johna.^ 
609 ;  8.  P.,  1849,  Welch  «.  Lynch,  7  Barh., 
881. 

87.  After  verdict  against  him,  defendant 
cannot  set  up  that  the  issue  was  upon  an 
insufficient  plea.  He  can  take  no  advantage 
of  his  own  bad  pleading.  Supreme  Ot,^  1826, 
Parsons  9.  Parsons,  6  Cwjd.^  476. 

88.  —  of  fonn  of  aotton.  On  a  motion 
for  a  new  trial,  the  defendant  cannot  object 
to  the  form  of  action.  The  judge  at  trial  is 
only  authorized  to  try  the  issue  of  fact;  not 
to  decide  whether  the  fiEu^ts  set  out  in  the  dec- 
laration, if  true,  entitle  the  plaintiff  to  judg- 
ment Supreme  Ot.^  1808,  Smith  «.  Elder,  8 
JohM.^  106. 

8.  What  JShrors  may  he  Cured  or  Dieregarded. 

89.  Reoord  aufypUad  on  txiaL  Although 
a  party  omits  to  introduce  record  evidence 
requisite  as  introductory  to  other  testimony 
which  he  adduces,  yet  if  the  record  is  subse- 
quently introduced  by  his  antagonist,  the  error 
is  obviated.  Supreme  Ct.y  1887,  Rich  o.  Blch, 
16  Wend,,  668. 

90.  Reoord  may  be  supplied  on  motion. 
It  is  a  well-settled  and  useful  practice,  in  re- 
spect to  documents  which  speak  for  them- 
selves, and  on  which  no  questions  can  arise 
except  such  as  are  apparent  on  their  face,  to 
permit  them  to  be  produced  on  the  argument, 
when  they  have  been  inadvertently  or  unad- 
visedly omitted  at  the  trial.  As,  for  example, 
the  record  of  a  judgment,  when  the  execution 
only  was  produced  at  the  trial.    IT.  T,  Supe- 


rior Ot^  I860,  Bank  of  Charleston  9.  Emeric, 
2  Scmdf.,  718.  S.  P.,  Supreme  Ct.^  1886, 
Ritchie  o.  Putnam,  18  Wend.^  624. 

91.  Record  of  judgment,  omitted  to  be 
regularly  read  at  trial,  allowed  to  be  produced 
in  answer  to  motion  for  i^ew  trial.  Supreme 
Ct.,  1806,  High  t).  Wilson,  %  Johns.,  46 ;  1880, 
Armstrong  «.  Percy,  6  TTeTuZ.,  636. 

92.  Irregularity  in  the  proof  of  a  judgment- 
record  on  the  trial,  may  be  cured,  on  the  ar- 
gument of  a  case,  by  the  production  of  an  ex- 
emplification. So  heldy  where  the  original  was 
produced  at  the  trial,  without  proof  that  it 
was  a  record.  Supreme  Ct,  1886,  Williams  «. 
Wood,  14  Wend.,  126. 

93.  —  of  prooaedinga.  The  judge  at  the 
trial  having  erroneously  allowed  parol  proof 
of  what  occurred  at  a  former  trial,  to  be  made, 
plaintiff  was  allowed  to  introduce  the  reoord 
of  the  niei-priue  roll  and  postea,  in  his  motion 
for  judgment  on  his  verdict.  Supreme  Ot,, 
iteO,  Burt  V.  Place,  4  Wend.,  691. 

94.  DiBoharge.  On  a  motion  for  a  new 
trial,  upon  the  ground  of  the  admission  at  the 
trial  of  an  imperfectly  authenticated  exempli- 
fication of  a  bankrupt  discharge,  the  objection 
may  be  cured  by  the  production  of  a  proper 
exemplification.  Supreme  Ot.,  1848,  Dresser 
«.  Brooks,  8  Barh.,  429. 

95.  On  the  trial  of  cause,  defendant  pro- 
duced a  discharge  in  bankruptcy ;  which  was 
objected  to,  but  solely  upon  the  ground  of 
alleged  defects  in  the  form  and  manner  of  au- 
thentication  of  the  copy.  The  objection  hav- 
ing been  overruled,  and  defendant  having 
moved  for  a  new  trial,  on  exceptions,  plaintiff 
produced  on  the  argument  a  discharge  au- 
thenticated in  the  precise  form  required  by 
the  objection.  Held,  that  the  objection,  if 
well  taken,  was  obviated.    Ih. 

96.  Reoord  of  naturalisation  erroneously 
proved  by  parol  on  the  trial,  allowed  to  be 
read  in  opposition  to  motion  for  new  trial. 
Supreme  Ot,  1886,  Ritchie  v,  Putnam,  18 
Wend.,  624. 

97.  Statute.  A  new  trial  will  not  be  grant- 
ed because  a  private  act  was  irregularly  per- 
mitted to  be  read  from  the  printed  statute- 
book,*  when  it  appears  on  the  motion,  from 
an  exemplification  of  the  act,  that  the  printed 
book  was  correct.  Supreme  Ot.,  1802,  Duncan 
«.  Duboys,  8  Johm.  Cae.,  126. 


'  Compare  Evidxkob,  1S06. 


KEW  TRIAL. 


129 


Vponwtet 


gnuiM;-3inuit  Smnri  muf  1m  Onzvd  or  BftvagavM. 


96.  The  plaintiff  read  in  evidenoe  an  act  of 
the  Legislature  from  a  newspaper,  which  was 
admitted,  although  ohjeoted  to.  Bat  defend- 
ant, after  a  motion  for  a  nonsuit,  denied,  read 
an  exemplified  copy  of  the  same  act.  Held,  he 
eonld  not  complain  of  the  admission  of  the  act 
read  hy  the  plaintifi^  though  not  legal  eyidenoe. 
The  court  would  judge  the  motion  for  nonsuit 
from  the  whole  record.  Supreme  Ot.^  1810, 
Hearsey  ©.  Pruyn,  7  Johns.,  179. 

99.  State  grant  An  exception,  at  trial,  to 
defective  proof  of  a  grant  from  a  State,  may 
be  met^  at  the  argument,  by  copies  of  the  res- 
(buttons  and  act  of  cession,  duly  authenticated 
according  to  the  act  of  Oongress.  8o  held,  on 
a  motion  on  bill  of  exceptions.  Supreme  Ot., 
1850,  Duke  of  Oumberiand  e.  Grayes,  9  Barb.^ 
696;  affirmed,  on  other  points,  7  N".  T,  (8 
8eld,\  805. 

100.  Charter.  A  motion  for  a  nonsuit, 
upon  the  ground  that  the  plaintiff,  a  foreign 
corporation,  had  not  proven  its  charter,  was 
denied ;  on  the  argument  of  a  motion  for  a 
new  trial  npon  a  case,  the  court  received  in 
evidence  an  exemplification  of  the  act  of  in- 
corporation. If.  r.  Superior  Ot.,  1850,  Bank 
of  Oharleeton  «.  Emeric,  2  Sandf,,  718. 

101.  Record  oC  mortgage.  Where  a  copy 
of  the  record  of  a  mortgage  recorded  in  an- 
other State,  which  was  insufficiently  attested, 
had  been  erroneously  admitted  upon  the  trial, 
but  the  proper  certificates  were  produced  and 
filed  upon  the  motion  for  a  new  trial, — Held, 
that  a  new  trial  would  not  be  granted.  Sw' 
pteme  Ct.,  1854,*  Markoe  «.  Aldrich,  1  AhbotU^ 
Pr.,  55. 

102.  Vecdiot  set  aside.  Where  defendants 
had  a  verdict,  under  the  Statute  of  Limitations, 
In  consequence  of  plaintiffs'  failure  to  produce 
a  certain  record,  and  the  plaintiffs  produced 
the  needed  reoord  upon  a  motion  to  set  aside 
the  verdict, — Held,  that  though  the  verdict 
was  correct,  yet  as  the  statute  would  bar  a 
new  suit,  the  verdict  should  be  set  aside  on 
payment  of  costs.  Supreme  CL,  1885,  Bank 
of  Orange  Cbunty  v.  Haight,  14  Wend,,  88. 

103.  Bepoaitioii.  After  a  new  trial  has 
been  ordered,  for  error  in  admitting  a  deposi- 
tion taken  de  bene  eese  upon  insufficient  proof 
that  the  witness  was  absent  from  the  State,  a 
motion  for  leave  to  supply  such  proof,  and 
thds  cure  the  defect,  will  not  be  granted. 


^  The  date,  1847,  in  the  report  is  a  misprint 
Vol.  IV.— 9 


The  practice  of  allowing  a  party  to  read  a 
document  upon  the  motion  for  a  new  trial, 
which  was  admitted  on  insufficient  authenti- 
cation below,  does  not  extend  to  allowing  this 
to  be  done,  after  the  motion  for  new  trial  has 
been  determined.  Nor  does  it  apply  where 
the  question  is  to  be  determined  by  any  evi- 
dence which  in  its  nature  is  controvertible. 
N".  T,  Superior  Ot,^  1865,  Fry  «.  Bennett,  4 
Dwr,  651 ;  S.  C,  1  Aybotte'  Pr.,  389,  809. 

104.  AsBeaaineiit  of  damages.  Where,  in 
an  action  on  a  bond  with  a  condition,  the  dec- 
laration is  bad  (under  2  Ret.  Stat,  278,  §  5), 
for  want  of  an  assignment  of  breaches,  so  that 
the  assessment  of  substantial  damages  is  erro- 
neous, the  court  will  not,  for  such  error,  grant 
a  new  trial,  but  will  simply  reverse  the  judg- 
ment, leaving  the  plaintiffs  to  sue  again.  Sur 
preme  €t,  1848,  Nelson  v.  Bostwick,  5  HiU, 
87;  but  compare  Eeed  v.  Drake,  7  Wend.,  846.* 

105.  ErrotB  in  reopeot  to  pleading.  Where 
the  general  issue  and  special  pleas  have  been 
pleaded,  and  a  verdict  is  found  on  the  general 
issue  only,  for  the  i^aintiff,  without  regarding 
the  otiier  issues,  if  it  is  apparent  that  the  ver- 
dict on  the  general  issue  could  not  have  been 
found,  if  the  special  pleas  had  been  supported, 
the  (xnission  to  specify  tiie  issue  is  merely  mat- 
ter of  form,  and  is  not  a  ground  for  impeaching 
the  verdict.  Supreme  Ct.,  1817,  Thompson  v. 
Button,  14  JohM.,  84. 

106^  Defendant  in  assumpsit  pleaded  non- 
assumpsit  and  payment,  and  the  jury  found  in 
favor  of  the  plidntiff  on  the  former  plea,  with- 
out noticing  the  issue  on  the  latter.  Held^  no 
ground  of  reversal.  Ct.  of  Errors,  1880,  Law 
«.  Merrills,  6  Wend.,  268.  8.  P.,  Supreme  Gt., 
1889,  Hanna  o.  MiUs,  21  Id.,  90. 

107.  An  erroneous  finding  on  an  immaterial 
issue  is  no  cause  for  a  new  trial,  if  the  verdict 
on  the  material  issues  be  correct.  Supreme 
€ft.y  Beekman  v.  Satterlee,  5  Oow.,  519. 

106b  The  issues  were  on  non  eepit  and  a 
plea  of  property  in  a  third  person,  and  the 
Jury  found  for  the  plaintiff  on  the  former  only. 
Held,  fatally  defective,  and  a  new  trial  was  or- 
dered. Supreme  Ct.,  1885,  Boynton  v.  Page, 
18  Wend.,  425. 

109.  The  issue  being  informal,  rather  than 
immaterial,  the  verdict  was  sustained.     Sur 

*  Id  Seed  v.  Drake,  1881,  a  new  trial  was  granted, 
under  a  defecdve  declaration  like  that  in  Nelson  •. 
Boetwiok. 
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preme  dt,^  1880,  Sonlden  «.  Van  Rensselaer,  8 
Wend,,  472. 

110.  Unoertain  verdict  The  jadge  direct- 
ed the  jury  to  find  whether  a  will  had  been 
altered,  and,  if  so,  by  whom.  They  found  that 
*t  had  been  altered  ^^by  some  interested  per- 
son.^' The  verdict  was  held  uncertain,  and  a 
new  trial  was  granted.  Supreme  Ot.,  1818, 
Jackson  «.  Malin,  16  Johne.,  298. 

lU.  Two  defendants.  If,  in  an  action 
against  maker  and  indorser,  the  defendants 
have  a  verdict  which  is  rightful  as  to  one, 
but  not  as  to  the  other,  it  should  be  set  aside 
only  as  to  the  latter.  Supreme  Ct.^  1888,  Peo- 
ple «,  N.  Y.  Common  Pleas,  19  Wend,,  118. 

112.  Variance.  A  verdict  will  not  be  set 
aside  for  a  variance  between  the  declaration 
and  the  circuit  roll,  unless  the  defendant  al- 
leges surprise.  Supreme  Ct,,  1881,  Kimball 
«.  Huntington,  7  Wefnd.,  472. 

113.  Ol]jeotion  to  venire  man.  The  stat- 
utory provision  as  to  folding  the  ballots  is 
directory  to  the  officer  drawing  them,  and 
non-compliance  with  it,  if  there  were  no 
abuse,  and  no  objection  at  the  time,  is  no 
cause  for  setting  tiiie  verdict  aside.  Supreme 
Ct.,  1827,  Cole  t>.  Perry,  6  (7<w.,  684. 

114.  Though  an  objection  to  the  juroWs 
age,  if  taken  in  time,  would  have  been  a  good 
one,  yet  after  verdict,  it  is  too  late  to  inter- 
pose the  objection.  Supreme  Ot,,  Sp.  71, 1846, 
Seacord  «.  Burling,  1  JGRw.  Pr.,  176. 

115.  Ol^eoUona  not  taken  at  trial.  If  an 
objection  which  might  have  been  obviated  by 
further  prool^  was  not  taken  and  persisted  in 
at  the  trial,  it  cannot  be  made  ground  of  a 
motion  for  a  new  trial.  Supreme  GU,  1826, 
Jackson  v.  Davis,  6  Cev>,,  128 ;  1887,  Doane  v. 
Eddy,  16  Wend,,  622 ;  1841,  Ryerss  «.  Wheeler, 
26  Id.,  487;  affirmed,  4  Hill,  466. 

116b  Upon  a  case  made,  a  party  cannot 
move  for  a  new  trial  or  for  leave  to  enter  a 
nonsuit,  on  a  point  not  distinctly  taken  at 
the  trial,  if  it  be  such  as  might  have  been  ob- 
viated by  proof,  if  then  raised.  N,  Y,  Supe- 
rior Ct.,  1860,  N.  Y.  &  Erie  R.  R.  Co.  «.  Oook, 
2  Sandf,,  782. 

117.  It  is  a  salutary  rule,  and  applicable,  as 
well  to  cases  as  to  bills  of  exception,  that  a 
party  shall  not  be  permitted,  on  a  motion  for 
a  new  trial,  to  avail  himself  of  an  objection 
made  on  the  trial,  unless  the  ground  of  the 
objection  was  so  particularly  stated,  as  to  en- 
able the  opposite  party  to  supply,  if  possible. 


the  alleged  defect.  It  is  due  to  the  party 
offering  the  evidence,  that  he  should  under- 
stand distinctly  the  ground  of  objection.  He 
may  choose  to  acquiesce  in  its  correctness, 
and  withhold  the  evidence.  He  may  intro- 
duce other  equivalent  evidence  not  liable  to 
the  objection.  If  it  be  on  the  ground  of  a 
defective  pleading,  he  may  perhaps  obtain 
leave  to  amend.  If  the  objection  go  to  the 
entire  exclusion  of  a  demand  offered  by  way 
of  set-off,  he  may  withdraw  it,  and  bring  a 
cross-action.  It  is  equally  due  to  the  tribunal 
before  which  the  trial  is  had,  that  the  ground 
of  objection  should,  in  all  cases,  be  frankly 
and  specifically  stated.  The  court  and  party 
have  a  right  to  suppose  that  a  ground  of  ob- 
jection not  thus  pointed  out,  is  waived.  Su- 
preme OU,  1849,  Merritt  9.  Seaman,  6  Bwrb., 
880. 

lia  Although  a  motion  for  a  new  trial  is 
addressed,  in  some  degree,  to  the  discretion 
of  the  court,  and  it  is  not  essential,  on  such 
motion,  that  a  formal  exception  should  in  all 
cases  have  been  entered  to  a  ruling  on  a  ques- 
tion of  evidence ;  yet  the  court  will  not  feel 
called  upon  to  relieve  a  party  in  a  case  where 
counsel,  while  testimony  has  been  given  which 
may  be  strictly  inadmissible,  have  remained 
silent,  without  calling  attention  thereto,  or 
making  any  objection,  and  where  there  is  no 
pretence  of  fraud  or  surprise.  N,  Y,  Cam, 
PI,  1864,  Richards  v.  Sandford,  2  E,  D,  Smith, 
849;  8.  0.,  12  IT,  Y  Leg.  Obi.,  94. 

119.  Omiaaion  to  reply.  A  party  will  not 
be  allowed  to  take  an  objection  for  the  first 
time  upon  a  motion  for  a  new  trial,  which,  if 
it  had  been  made  at  the  circuit,  might  have 
been  obviated.  Therefore,  where  a  cause 
went  to  trial  upon  a  complaint  and  answer, 
and  the  defendant  examined  witnesses  to 
prove  the  facts  alleged  as  a  defence  in  his 
answer,  and  the  plaintiff  had  a  verdict,  and 
the  defendant,  upon  appeal  from  an  order  at 
special  term  denying  his  motion  for  a  new 
trial,  for  the  first  time  raised  the  objection 
that  the  plaintiff  was  concluded  by  the  alle- 
gations in  the  answer,  in  consequence  of  his 
failure  to  reply ; — Eeld,  that  it  was  now  too 
late  to  raise  tbe  objection.  Defendant  should 
have  raised  the  objection  at  the  trial;  in 
which  case  he  would  have  had  a  verdict  upon 
the  pleadings,— or  the  point  would  have  been 
ruled  against  him,  giving  him  the  right  to 
appeal  upon  exceptions, — or  more  properly. 
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leave  would  have  been  given  to  the  plaintiff 
to  withdraw  a  jaror,  and  file  a  reply  upon 
terms.  Supreme  Ct^  1864,  Smith  c.  Floyd,  18 
Barb,,  622. 

120.  Xnaufflcienoy  of  proof.  In  an  action 
against  a  master  for  the  negligence  of  his  ser- 
vant, it  cannot  be  urged  on  a  motion  for  a 
new  trial,  that  the  evidence  did  not  establish 
the  relation  of  master  and  servant,  if  such  ob- 
jection was  not  taken  on  the  trial,  either  by 
motion  for  a  nonsuit,  or  by  calling  the  atten- 
tion of  the  judge  to  the  points  in  his  charge 
to  the  jury.  Supreme  Ct.^  1888,  Ford  «.  Mon- 
roe, 20  Wend.^  210. 

121.  Nature  of  title.  One  who  moves  for 
a  new  trial  upon  a  bill  of  exceptions,  can  only 

•avail  himself  of  the  grounds  he  took  at  the 
triaL  Thus  if  he  claimed  only  as  devisee,  he 
cannot  object,  on  the  argument,  that  he  was 
erroneously  nonsuited,  because  the  proof 
showed  titie  in  him  by  descent.  Supreme  Ct.<, 
1849,  Staring  «.  Bowen,  6  Barb,^  109. 

122.  O1]jection  to  aet-olC  Defendant  hav- 
ing offered  a  receipt  as  evidence  of  set-off,  the 
plaintiff  objected  that  the  receipt  was  not 
competent;  and  the  objection  being  over- 
ruled, he  submitted  to  a  nonsuit,  with  leave 
to  move,  ^.  Eeld^  that  it  was  too  late  for 
plaintiff  to  object  on  the  motion  that  the  debt 
was  not  a  subject  of  set-off  against  his  demand. 
Supreme  Ct.y  1814,  Sherman  «.  Crosby,  11 
JohTu,^  TO. 

123.  Teohnioal  ol^eotion.  Where  justice 
has  been  done,  a  new  trial  will  not  be  granted 
to  enable  defendant  to  start  a  technical  objec- 
tion which  he  did  not  make  at  the  proper 
time ; — e.  ^.,  that  the  jury  found  a  general 
verdict  on  both  issues,  instead  of  finding  for 
plaintiff  on  the  first  only.  Supreme  Ot,,  1848, 
Prentz  «.  Sackett,  ffill  A  2>.  Supp.,  118. 

124.  Adverse  poeeeesion.  Where  a  ques- 
tion of  adverse  possession  was  not,  at  the  trial, 
submitted  to  the  jury,  it  cannot  be  made  the 
ground  for  moving  for  a  n«w  trial,  but  will 
be  presumed  to  have  been  abandoned  at  the 
trial.  Supreme  Ct.^  1816,  Jackson  t>.  Stephens, 
13  Johne,,  496. 

125.  Xnanffldent  objection.  An  objection 
that  ^^  the  proof  did  not  sustain  the  declara- 
tion, and  that  upon  the  testimony  the  plain- 
tiff was  not  entitled  to  recover,"  taken  before 
referees, — HeJd^  not  specific  enough  to  raise 
the  question,  whether  the  common  counts 
were  sufficient  to  cover  the  cause  of  action 


proven.     Ct,  ofErrore^  1844,  Pomeroy  «.  TJn- 
derhill,  7  Hill,  888. 

126.  Fact  cuBsmned.  Although  the  evi- 
dence to  an  essential  fact  was  very  slight,  yet 
if  the  judge  and  both  parties  assumed  at  the 
trial  that  the  fact  was  proved,  and  no  objec- 
tion was  made  to  the  sufi&ciency  of  proof,  the 
party  moving  for  a  new  trial  is  not  at  liberty 
then  to  object  that  from  the  case  made  it  does 
not  appear  that  the  fact  was  proved.  Sur 
preme  Ct,y  1887,  Patterson  «.  Westervelt,  17 
Wend.,  648. 

127.  Where  the  judge  and  both  parties  on 
motion  for  a  nonsuit,  assume  a  fact  as  proved, 
and  no  objection  is  then  made  to  the  want  of 
proof  on  that  point,  the  court  will  not  hear  as 
objection  to  the  want  or  insufficiency  of  the 
proof  as  to  that  fact,  taken  for  the  first  time 
in  opposition  to  an  application  for  a  new  trial. 
Supreme  Ct,,  1888,  Beekman  9.  Bond,  19 
FtfTu^.,  444. 

128.  Motion  for  nonsuit  On  a  motion 
for  a  nonsuit,  the  judge,  for  the  time  being, 
unites,  like  a  referee,  the  character  of  judge 
and  jury.  As  jury  he  ascertains  the  facts ;  as 
judge  he  applies  the  law  to  them ;  and  when 
he  announces  his  decision,  it  is  the  cempound 
result  of  an  ascertainment  of  the  facts  and  the 
application  of  the  law.  The  details  do  not 
necessarily  appear  in  the  decision  of  the  motion, 
any  more  than  they  appear  in  the  verdict  of 
a  jury,  or  the  report  of  a  referee.  And  if  a 
party  wants  these  details,  he  must  get  them 
by  a  special  application,  at  the  time,  to  the 
court  for  that  purpose.  In  this  way  only  can 
the  several  questions  which  properly  arise  be 
distinctly  presented  and  intelligenUy  passed 
upon,  and  the  rights  of  all  parties  be  carefully 
guarded.  [2  Kern.,  22;  4  Seld.,  78;  8  Barb., 
81;  19  Wend.,  444;  6  Id.,  416;  12  Id.,  299; 
6  HiU,  410.]  Supreme  Ct,,  1869,  Bidwell  «. 
Lament,  17  Hw>.  Pr,,  867. 

129.  After  the  reception  of  evidence  from 
both  sides  on  a  trial  before  a  jury,  where 
questions  of  fraud  were  involved,  the  defend- 
ant moved  for  a  nonsuit,  which  was  opposed 
by  the  plaintifl^  and  granted  by  the  court; 
and  the  plaintiff  excepted,  but  made  no  request 
that  the  question  of  fact  be  submitted  to  the 
jury.  Held,  that  he  had  waived  the  submis- 
sion of  the  case  to  the  jury ;  his  exception  to 
the  nonsuit  did  not  avail  to  save  the  objection. 
lb. 

130.  Objection  to  charge.    On  a  motion 
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for  a  new  trial,  a  party  cannot  take  an  objec- 
tion to  the  charge,  which  he  did  not  raise  at 
the  trial ;  nor  can  he  then  first  object  that 
proper  instmotions  were  omitted  in  the  charge. 
K  Y.  Superior  Ct.,  1849,  Cook  «.  Hill,  8 
8anc(f.,  841. 

131.  Impertinence  or  obscurity  cannot  be 
objected  to  the  charge  as  ground  for  a  new 
trial,  unless  the  judge^s  attention  was  called  to 
it  at  the  time,  and  he  refused  to  explain.  Su^ 
preme  Gt.^  1888,  Gardner  «.  Picket,  19  Wend.^ 
186. 

132.  Wbat  objeotioiis  will  be  enter- 
tained. On  motion  for  a  new  trial  on  a  case, 
if  the  court  entertains  any  objection  not  taken 
at  the  trial,  it  is  only  when  necessary  to  pre- 
vent a  failure  of  justice,  and  not  because  the 
party  has  any  right  to  have  such  exception 
noticed.  K  T.  Com.  PI,  1850,  Hastings  «. 
McEinley,  8  Code  E,,  10. 

133.  Where  it  appears  on  motion  for  a  new 
trial  on  a  case,  that  the  plaintiff  ought  not  to 
have  recovered,  for  reasons  which  could  not 
have  been  obviated  if  objection  had  been  taken 
at  the  trial,  the  verdict  for  plaintiff  should  be 
set  aside,  notwithstanding  the  objection  was 
not  so  taken.  Supreme  Ct,^  1828,  Bich  ad8, 
Penfield,  1  W&nd.,  880. 

134.  On  a  motion  for  a  new  trial  on  a  case, 
objections  may  be  urged  on  the  argument 
which  were  not  raised  at  the  trial,  but  they 
must  be  such  as  could  not  have  been  obviated 
had  they  been  taken  at  the  trial.  Supreme 
Gt,^  1880,  Lawrence  «.  Barker,  6  Wend.^  801. 

135.  Kew  trial  allowed  on  motion  on  a 
case,  on  the  ground  of  misdirection  of  the 
judge,  though  no  exception  to  the  charge  was 
taken  on  the  trial.  Suprems  Ct.,  1880,  Ar- 
cher «.  Hnbbell,  4  Wend,,  614. 

136.  So  held,  where  the  misdirection  was 
but  a  repetition  of  a  previous  ruling  which 
had  been  duly  objected  to.  Supreme  Ct, 
1880,  People  «.  Holmes,  6  Wend,,  191. 

137.  Offer  of  proof  omitted.  When  the 
court  erroneously  directs  a  verdict  for  the 
defendant  upon  facts  which  in  law  constitute 
no  defence,  it  is  no  objection  to  granting  a 
new  trial  that  certain  facts  which  were  essen- 
tial to  the  plaintiff's  case  in  the  true  view  of 
the  case,  but  might  have  been  proved  had  they 
not  been  rendered  immaterial  by  such  erro- 
neous direction,  were  not  proved  by  him. 
Ct  of  Appeals,  1857,  Bequa  v.  Holmes,  16  iT. 
F.  (2  Smith),  198,  202. 


138.  In  an  action  to  recover  real  property, 
founded  on  a  legal  title,  the  defendant  offered 
to  prove,  as  a  defence,  certain  facts  which  he 
contended  would  show  an  equitable  title  to 
the  land  in  himself.  The  evidence  was  ex- 
cluded by  the  presiding  judge,  on  the  ground 
that  no  equitable  defence  could  be  interposed 
in  this  action  to  the  plaintiff's  right  to  recover 
upon  the  legal  evidence,  ffeld,  1.  That  the 
defendant  might  avail  himself  of  an  equitable 
right  to  defeat  the  legal  title,  by  way  of  defence 
in  the  suit.  2.  That  the  defendant  was  enti- 
tled to  a  new  trial,  notwithstanding  that  the 
offer  of  proof  made  by  the  defendant  might 
appear  insufficient  to  show  an  equitable  right ; 
inasmuch  as  under  the  distinct  ruling  of  the 
court,  no  alteration  in  the  terms  or  substance 
of  the  defendant's  offer  would  have  availed 
him.  Ct,  of  Appeals,  1865,  Crary  f>.  Good- 
man, 12  K  7,  (2  K&m.),  266. 

139.  Bapeiior  Court  mle.  That  the  prac- 
tice, indicated  in  some  Supreme  Court  cases,  of 
sustaining  a  motion  for  a  new  trial  upon  a  case 
where  an  error  of  law  appears  to  have  been 
committed  on  the  trial,  though  objection  was 
not  then  taken,— does  not  prevail  in  the  New 
York  Superior  Court.  N.  F.  Superior  Ct^ 
1849,  Cook  V,  Hill,  8  Sandf,  841 ;  1851,  Stod- 
dard 9.  Long  Island  B.  B.  Co.,  5  Id,,  180. 

140.  Court  will  look  at  whole  oaae  to- 
gether. A  new  trial  will  not  be  granted  on 
the  ground  that  the  verdict  or  report  allows 
a  larger  sum  than  that  specified  in  a  bill  of 
particulars,  if  the  evidence  on  which  it  is 
founded  was  given  without  objection,  and  the 
court  see  that  no  more  has  been  recovered 
than  is  just.  Ct,  of  Errors,  1885,  Delaware  & 
Hudson  Canal  Co.  f>.  Dubois,  16  TTctm?.,  87; 
affirming  S.  C,  12  Id,,  884. 

141.  In  an  action  on  contract,  a  judgment 
entered  on  the  report  of  a  referee  which  does 
not  exceed  that  claimed  in  the  complaint,  will 
not  be  set  aside,  although  he  received  proof  of 
items  and  value  more  than  the  complaint  or 
bill  of  particulars  specified,  when  no  objeotion 
was  made  at  the  trial  to  the  reception  of  ttie 
evidence,  X  and  there  is  no  reason  to  suppose 
that  injustice  has  been  done.  In  such  a  case 
the  complaint  may  be  confonued  to  the  facts 
proved,  without  requiring  plaintiff  to  consent 
to  a  new  trial  and  pay  costs.  [6  Cow.,  508 ; 
6  Id.,  360-868;  12  Wend.,  228.]  KY^Su- 
perior  Ct.,  1855,  Barth  e.  Walther,  4  Duery 
228. 
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142.  A  new  trial  need  not  be  granted  to 
plaintiff  for  defect  in  defendant's  evidence, 
where  the  court  is  of  opinion  that  upon  the 
whole  case,  the  plaintiff  clearly  ought  not  to 
recover.  Supreme  Ct,^  1806,  High  «,  Wilson, 
9  John»,,  46.  « 

143.  Thus,  in  trespass  against  a  sheriff  for 
taking  the  goods  of  a  stranger,  where  it  ap- 
peared that  there  had  been  a  Arandulent  trans- 
fer of  the  property,  and  a  verdict  was  found 
for  the  defendant,  the  court  wonld  not  set  it 
aside  because  the  judgment,  under  which  the 
dieriff  acted,  had  not  been  produced  at  the 
triaL    lb. 

144.  The  judge  charged  the  jury,  that  in 
his  opmion  the  weight  of  evidence  was  in 
flivor  of  the  defendant,  and  the  jury  fbund  a 
▼erdiet  aecordingly.  A  new  trial,  on  ground 
tA  nie^reetion,  was  refused,  the  court  being 
satisAed  that  the  plaintiff  ought  not  to  re- 
cover. SvfreTM  Ct.^  1800,  Goodrich  f>.  Walk- 
er, 1  Johns.  Cas.^  300. 

145.  A  motion  to  set  aside  a  nonsuit  should 
be  denied  if  it  appears  that  plaintiff  is  not  en- 
titled to  recover;  as  where  the  action  was  on 
a  note  payable  to  bearer,  and  it  appeared  fW>m 
plaintiff*s  proofs  that  the  note  was  lost,*  al- 
though the  objection  was  not  ti^en  at  the 
trial,  it  being  one  which  could  not  have  been 
obviated.  Supreme  Oi,^  1829,  Eirby  «.  fiisson, 
S  Wend^  550. 

146.  A  new  trial  will  not  be  granted  where 
the  i^intiff  has  been  nonsuited,  although 
there  was  some  evidence  to  establish  the  oase^ 
if  the  court,  on  a  motion  for  a  new  trial,  are 
satisfied  that  the  evidence,  as  well  that  ad- 
duced as  that  offered  and  rejected,  was  not 
flufficient  to  warrant  a  verdict  in  fevor  of  the 
I^ntiff.  Supreme  Ot,,  1885,  Wilson  «.  Wil- 
fiama,  14  Wend.,  lie. 

147.  Where  a  plaihtiff  is  nonsuited  for  a 
defect  of  proof,  the  nonsuit  may  be  set  aside 
on  payment  of  costs,  although  properly  grant- 
ed by  the  circuit  judge,  if  the  court  have  rea- 
son to  believe  that  without  such  relief  the 
cause  of  action  will  be  lost.  Supreme  Ot,^ 
1884,  People  «.  Barnes,  12  W&nd,,  492. 

148^  A  motion  for  a  new  trial  upon  a  case 
may  be  denied,  although  the  point  taken  at 
the  circuit  was  valid,  if  it  appears  from  other 
considerations  that  upon  a  new  trial  the  result 


•  For  the  statute  now  allowing  a  recovery  on  lost 
.  paper,  see  Bills,  Nona,  and  Cmxgks,  588. 


cannot  be  changed.    Supreme  Ot,  1841,  Hor 
ton  v.  Hendershot,  1  Bill,  118. 

148.  Although,  on  a  motion  for  new  trial 
upon  a  bill  of  exceptions,  it  appears  that  error 
was  committed,  yet  if  the  bill  of  exceptions 
presents  a  case  upon  the  whole  of  which  it  is 
impossible  for  the  moving  party  to  recover, 
the  motion  will  be  denied.  Ot.  o/Brrors^ 
1848,  Hayden  v.  Palmer,  7  IKll^  885. 

15(X  Thus,  in  an  action  on  his  bond  for  the 
limits,  the  jury  found  for  the  defendant  on  his 
plea  of  an  insolvent  discharge,  and  his  conse- 
quent release  by  the  sheriff;  and  improper 
evidence  was  admitted  and  excepted  to,  under 
his  special  notice  setting  up  that  the  escape 
was  voluntary,  upon  which  the  jury  fi>nnd  a 
special  verdict ; — Held,  that  the  plaintiff  was 
not  entitled  to  a  new  trial  on  a  bill  of  excep- 
tions,   lb, 

151.  Granting  iiefw  tital  on  appeal.  On 
reversing  a  judgment  on  appeal,  if  the  appel- 
late court  can  see  that  no  possible  state  of 
proof  applicable  to  Uie  issues  in  the  case  will 
entitle  the  party  to  a  recovery,  it  is  not  neces- 
sary or  even  proper  that  a  new  trial  should  be 
awarded.  OL  ef  AppeaU,  1858,  Edmonston 
f>.  McLoud,  16  K  Y.  (2  Smith),  548. 

152.  On  appeal  to  the  genfiral  terra,  ex- 
treme caution  ought  to  be  exercised  in  re- 
ftishig  new  trials  where  jodgmenta  are  re- 
versed. The  discretion  of  the  appdlate  court 
should  be  exercised  in  that  direction  only  in 
cases  where  it  it  entirely  plain,  either  from 
the  pleadings  or  from  the  very  nature  of  the 
controversy,  that  the  party  against  whom  the 
reversal  is  pronounoed  oannot  prevail  in  the 
suit  OUierwise  they  are  bound  to  grant  a 
new  trial ;  and  if  the  general  term  fail  to  do 
so,  the  Oonrt  of  Appeals  will,  on  appeal  to 
theni)  review  the  error,  and  grant  a  new 
trial.  Ct.  o/AppeaU,  1858,  Griffin  f>.  Mar- 
qnardt,  17  IT.  Y.  (3  Smith),  28. 

ISa  Nominal  daaiagMi.  A  new  trial  will 
not  be  granted  to  plaintiff,  where  if  it  were 
awarded  he  would  be  entitled  to  recover  only 
nominal  damages.  Supreme  Ct,  1800,  Brant- 
iugham  e.  Fay,  1  J<^hM,  Cos.,  255;  1808,  Ma- 
lin  o.  Brown,  8  Id.,  2  ed.,  566;  1808,  Hyatt  v. 
Wood,  3  JehfU.,  289 ;  Fleming  c.  Gilbert,  Id., 
528 ;  1858,  Hopkins  «.  Grinnell,  28  Barb.,  533. 

154.  Gontrovaray  aa  to  Goata.  Where  the 
plaintiff  dies  after  nonsuit,  the  cause  dying 
with  him,  the  court  will  not  hear  a  motion  to 
set  it  aside ;  for  the  only  effect  of  the  motion 
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is  to  nnsettle  the  qnestion  of  costs.  Supreme 
Ct,^  1826,  Seymour  v.  Deyo,  6  Cow.^  289. 

15S.  Wliere  the  action  was  wrongly  brought, 
but  on  the  trial  the  whole  defence  had  been 
let  in,  and  plaintiff  recovered  only  nominal 
damages,  so  that  defendant  was  entitled  to 
costs,  the  oonrt  held  it  unnecessary  to  grant  a 
new  trial.  Supreme  Ot.^  1810,  Van  Slyck  «. 
Hogeboom,  6  Johns.^  270. 

.156l  There  was  a  misdirection  at  the  trial 
in  excluding  a  yalid  defence ;  but  the  plaintiff 
recovered  only  nominal  damages,  so  tJiat  the 
only  contest  was  upon  the  costs  of  suit  Eeld^ 
that  a  new  trial  ought  not  to  be  granted  merely 
to  allow  defendant  to  obtain  costs.  The  plain- 
tiff was  allowed  to  waive  his  verdict  and  dis- 
continue, without  costs.  Supreme  Ct,^  1808, 
Fleming  v,  Gilbert,  8  Jokne.^  628. 

157.  Tdfling  recovery.  The  judge  ex- 
cluded evidence  for  defence  which  ought  to 
have  been  received ;  but  the  plaintiff  recov- 
ered only  $5,  under  which  verdict  he  was 
liable  to  pay  costs  to  defendant.  Eeld^  that 
the  court  would  not  grant  a  new  trial  for 
the  error  of  law,  merely  to  save  $5  to  de- 
fendants. Supreme  Ct^  1809,  Hunt  v.  Burrel, 
6  Johne,^  187. 

158.  HamileM  evidence.  Where,  upon 
motion  for  a  new  trial,  it  appears  that  al- 
though incompetent  evidence  was  admitted, 
it  cannot  by  any  legal  possibility  have  affected 
the  verdict  to  ihe  injury  of  the  party  object- 
ing, the  error  may  be  disregarded  and  the 
new  trial  denied.  Supreme  Ot.^  1884,  Benja- 
min «.  Smith,  12  Wend,,  404.  N.  F.  Chm.  PI, 
1868,  Patterson  «.  O'Hara,  2  E.  D.  Smith, 
68;  1864,  Beach  v.  Raymond,  Id.,  496;  1866, 
Hunt  V.  Bennett,  4  Id,  647;  affirmed,  on 
other  grounds,  19  H.  Y.  (6  Smith),  178.  K 
F.  Superior  Ct,  1866,  Forrest  v,  Forrest,  6 
Lu&r,  102;  S.  0.,  8  AblotW  Fr.,  144. 

159.  Thus,  the  admission  of  evidence  of  the 
value  of  the  husband^s  estate,  *'for  the  pur- 
pose of  submitting  to  the  jury  the  question 
what  amount  of  alimony  ought  to  be  allowed," 
and  limited  to  that  purpose,  is  no  ground 
for  setting  aside  the  verdict  upon  the  main  is 
sues  upon  which  the  right  to  a  divorce  de- 
pends. It  could  not  bear  in  the  least  degree 
upon  the  question  whether  either  or  which 
of  the  parties  bad  committed  adultery,  and 
could  not  have  influenced  the  verdict  upont  hat 
question.  If.  F.  Superior  Ct.,  1866,  Forrest 
V.  Forrest,  6  Duer,  102 ;  8  AhhotW  Pr,,  144. 


160.  Although  the  judge  erred  in  admitting 
testimony,  yet  if  the  jury  would  have  been 
bound  to  render  the  same  verdict  independ- 
entiy  of  that  testimony,  a  new  trial  will  not 
be  granted.  To  induce  the  granting  of  a  new 
trial,  there  should  be  strong  probable  grounds 
to  believe  that  the  merits  have  not  been  fnlly 
and  fairly  tried,  and  that  injustice  has  been 
done.  Supreme  Ct.,  1884^  Orary  «.  Sprague, 
12  Wmd.,  41. 

161.  In  an  'action  for  slander,  a  witness, 
after  he  had  testified  to  an  attempt  made  by 
the  parties  to  arbitrate,  was  asked  whether  the 
defendant  did  not  say,  during  the  negotiations 
to  effect  an  arbitration,  that  he  had  satisfied 
the  plaintiff  by  writing  to  his  (the  defendant's) 
brother,  exculpating  the  plaintiff.  The  witness 
answered  in  tiie  affirmative.  Held,  that  this 
evidence  was  not  competent;  but  that,  al- 
though it  tended  to  prove  one  branch  of  tJie 
defence, — ^viz.,  an  accord  and  satisfaction,^ 
yet  as  that  defence  had  already  on  the  trial 
been  made  out  by  competent  and  uneontro- 
verted  evidence,  so  that  the  testimony  object- 
ed to  could  not  have  affected  the  verdict,  a 
new  trial  ought  not  to  be  granted  for  the  error, 
the  motion  being  upon  a  caee.  Supreme  Ct,, 
1847,  Smith  t).  Kerr,  1  Barb.,  166. 

162.  That  improper  evidence  of  one  item  of 
damages  was  admitted,  is  no  ground  for  grant- 
ing a  new  trial,  on  appeal,  if  it  is  clear  that  the 
judgment  cannot  have  embraced  any  damages 
arising  from  that  cause.  Supreme  Ot.,  1849, 
Deifendorff  9.  Gage,  7  Barb.,  18. 

163.  Upon  motion  for  a  new  trial  upon  a 
case,  it  appeared  that  an  incompetent  wit- 
ness had  been  permitted  to  testify  to  material 
facts ;  but  there  was  sufficient  evidence  inde- 
pendent of  his  testimony  to  have  authorized 
the  judge  to  direct  a  verdict,  and  no  exception 
was  taken  at  the  trial  to  his  ruling  admitting 
the  witness.  Held,  that  the  motion  should 
be  denied.  Supreme  Ot.,  1889,  Gardeneir  v. 
Tubbs,  21  Wend.,  169. 

164.  Bvidence  stxlcken  oat.  Where  evi- 
dence was  erroneously  stricken  out,  but  the 
exclusion  clearly  could  not^  have  ixgured  the 
party,  as  the  evidence  tended  only  to  disprove 
an  item  which  was  disallowed  upon  other  tes- 
timony, the  exclusion  was  Eeld,  no  cause  for 
new  trial,  on  appeal.  Supreme  CL,  1858, 
Beekman  v.  Platner,  16. Barb.,  660. 

165.  PoMible  injury.  If  incompetent  evi- 
dence was  admitted  on  the  trial,  and  was  duly 
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excepted  to,  the  party  is  entitled  to  a  new  trial, 
if  it  appears  that  he  may  have  t>een  injured  by 
it.  That  he  probably  was  not,  is  not  sufficient. 
Supreme  Ct.,  1881,  Gillet  «.  Mead,  7  Wend,, 
198 ;  1888,  Olark  «.  Vorce,  19  Id,,  282 ;  1866, 
TJnderhiU  v.  N.  Y.  &  Harlem  R.  R.  Co.,  21 
Barl.,  489. 

1€€L  Where  it  appears,  on  motion  for  a  new 
trial  upon  a  bill  of  exceptions,  that  incompe- 
tent evidence  was  admitted  which  may  have 
had  an  effect  upon  the  verdict,  a  new  trial 
must  be  granted.  Supreme  Gt.,  1844,  Myers 
9.  Malcolm,  6  Hill,  292. 

167.  Where  the  cause  comes  before  the 
court  upon  a  bill  of  exceptions,  a  new  trial 
must  be  granted,  if  irrelevant  evidence  was 
admitted,  unless  the  court  can  see  beyond 
doubt  that  it  cannot  possibly  have  prejudiced 
the  party  excepting.  It  is  not  enough  that 
the  evidence  was  immaterial,  and  that  there 
was  evidence  without  it  sufficient  to  warrant 
the  verdict.  Upon  a  case  made,  the  court 
has  a  broader  discretion.  Saprems  Ct,  1840, 
Farmers  &  Manufacturers'  Bank  «.  Whinfield, 
24  Wend.y  419;  8.  P.,  1850,  Dresser  «.  Ains- 
worth,  9  Ba/rh.,  619 ;  1862,  Boyle  «.  Colraan, 
13  Id,,  42. 

168.  Where  evidence,  bearing  with  direct- 
ness and  force  upon  the  question  at  issue,  has 
been  erroneously  admitted  by  a  referee,  a  new 
trial  must  be  granted,  although  there  may  be 
unobjectionable  evidence  sufficient  to  sustain 
his  conclusion.  Gt.  of  Appeals,  1869,  Williams 
c.  Fitch,  18  K  T.  (4  Smith),  546. 

169.  Instancea.  If  improper  evidence  be 
admitted,  though  the  other  evidence,  in  the 
opinion  of  the  court,  may  be  fully  sufficient  to 
entitle  the  plaintiff  to  a  recovery,  the  verdict 
must  be  set  aside;  because  the  court  is  not 
authorized  to  say  that  the  jury  were  not  in- 
fluenced by  the  improper  evidence.  ^S!^  held, 
where  the  letters  of  the  plaintiff  were  admit- 
ted to  prove  a  sale  and  account,  and  the  jury 
were  instructed  to  consider  them  as  part  of 
the  evidence  to  prove  that  fact,  and  found  that 
fact  for  the  plaintiff.  K,  7,  Superior  Gt,  1829, 
Anthoine  v,  Ck>it,  2  Eall^  40. 

170.  In  an  action  for  seduction,  the  judge 
allowed  the  female  to  testify  to  a  promise 
of  marriage,  as  evidence  of  seduction;  but 
charged  the  jury  that  they  could  not  consider 
it  in  assessing  the  damages.  Held,  that  the 
jury  might  have  been  influenced  by  it,  even 
against  their  own  determination  not  to  con- 


sider it,  and  therefore  a  new  trial  should 
be  granted.  [1  Johns.,  299;  2  Wend.,  464; 
8  Gampb.,  619;  disapproving  8  Wils.,  18.] 
Supreme  Gt,,  1881,  Gillet  «.  Mead,  7  Wend.y 
198. 

171.  In  an  action  on  negotiable  paper,  the 
defendant  was  admitted,  subject  to  exception^ 
to  testify  on  his  own  behalf,  upon  the  ground 
that  an  indorser,  who  had  been  examined,  wa» 
to  be  deemed  an  assignee  within  the  meaning 
of  section  899  of  the  Oode.  The  plaintiff  had 
judgment.  Held,  1.  That  the  plaintiff  could 
not  take  advantage  of  the  error  to  resist  a 
motion  for  a  new  trial.  2.  That  the  defendant 
having  been  admitted  as  a  witness,  although 
improperly,  if  it  appeared  that  any  material 
question  put  to  him,  that  ought  to  have  been 
allowed,  was  overruled,  a  new  trial  must  be 
granted,  since  the  court  could  not  say,  that, 
had  the  evidence  thus  excluded  been  received, 
the  same  verdict  or  judgment  would  have 
been  rendered.  K  Y.  Superior  Gt.,  1866,  An- 
derson o.  Busteed,  6  Duer,  486. 

172.  Though  a  verdict  upon  conffioting  tes- 
timony should  not  be  set  aside  for  being 
against  evidence  unless  it  is  very  clearly  so, 
yet,  since  in  such  cases,  very  slight  considera- 
tions may  influence  the  jury  to  accept  the 
testimony  of  one  witness  in  preference  to  that 
of  another,  the  admission  of  irrelevant  evi- 
dence, calculated  in  any  respect  to  prejudice  a 
party,  is  ground  for  setting  aside  a  verdict. 
N.  Y,  Superior  Gt,,  1867,  Whiting  t».  Otis,  1 
Boaw,,  420. 

173.  On  referenoes.  Where  upon  trial  of 
a  reference  illegal  evidence  has  been  received, 
and  there  is  room  for  question  whether  the  le- 
gal evidence  is  sufficient,  and  the  court  cannot 
say  the  referee  would  have  made  the  same 
report  if  he  had  not  received  the  illegal  evi- 
dence, they  will  not  disregard  its  admission. 
Supreme  Gt,,  1848,  McGuire  t^.  O'Hallaran, 
Hill  <t  D,  Supp.,  85. 

174.  Where  on  a  reference  improper  evi- 
dence, which  is  essentially  material,  has  been 
admitted,  the  safe  rule  is  to  grant  a  new  trial, 
without  reasoning  as  to  the  effect  it  may  have 
had.  Supreme  Gt,,  1848,  Olark  v.  Orandall,  8 
Bc^b.,  613. 

175.  Brroneoos  ruling  oonreoted.  Although 
on  a  trial  in  a  court  of  record  the  judge  has 
received  incompetent  evidence,  and  an  excep- 
tion has  been  recorded,  yet  if  he  subsequently 
strikes  it  from  his  minutes  and  directs  the  jury 
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to  disregard  it,  the  error  is  cured  and  the 
ezoeption  falls  to  the  groand.  The  cases  to 
the  contrary  [10  Johns.,  128;  18  Id.,  850;  15 
Id.,  S[89 ;  2  Oow.,  436]  are  all  cases  from  jas- 
tices'  courts,  where  the  opinions  of  the  pre- 
siding officer  have  not  the  same  inflnenoe  as 
in  coarts  of  record.  It  would  be  most  incon- 
venient to  hold  that  a  mistake  in  receiving 
evidence  could  only  be  corrected  by  dischar- 
ging the  jury  and  commencing  the  trial  anew. 
Supreme  Ot,^  1847,  People  u.  Parish,  4  Den,^ 
158. 

176l  Where,  upon  the  trial  of  a  cause,  objec- 
tionable testimony  is  given  in  answer  to  a  ques- 
tion which  is  not  objected  to,  and  which  does 
not  necessarily  call  for  any  suc^  evidence,  and 
the  judge  innnediateiy  declares  the  testimony 
inadmissible,  and  in  his  charge  to  the  jury 
dSr^cts  them  to  disregard  it,  the  giving  of  such 
testimony  affords  no  ground  for  granting  a 
new  trial.  Supreme  Ct.^  1857,  Travis  «.  Bar- 
ger,  214  JSor^.,  614. 

177.  Although  the  judge  retracts  his  ruling, 
admitting  incompetent  evidence,  and  directs 
the  jury  to  disregard  such  evidence,  yet  if  it 
appe^Krs  probable  that  it  influenced  the  verdict, 
ft  new  trial  should  be  granted.  When  illegal 
evideoee^  properly  excepted  to,  has  been  re- 
vived during  a  trial,  it  must  be  shown  that 
the  verdict  was  not  affected  by  it^  or  the  judg- 
ment will  be  reversed.  If  the  evidence  may 
have  affected  the  verdict,  the  error  cannot  be 
disregarded.  It  does  not  follow  that  impres- 
sions thus  obtained  will  have  no  effect,  al- 
though the  judge  directs  them  to  disregard 
the  evidence.  Ot.  o/AppeaUy  1859,  Erben  «. 
Lorillard,  19  y.  Y.  (5  Smith),  299 ;  reversing 
28  Barb.y  83. 

178.  Bvldenoe  diaaTOvrsd.  A  witness  was 
permitted  to  detail  a  conversation  with  the 
defendant  touching  the  failure  of  P.^s  title 
(which  had  been  guarantied  by  him),  and  the 
inability  of  the  plaintiff  to  procure  recom- 
pense from  P.,  the  plaintiff  disavowing  it  as 
evidence  of  the  failure  of  title,  which  was 
afterwards  properly  proven ; — Eeld,  no  ground 
for  a  new  trial.  Supreme  Ot,,  1887,  Morris  v, 
Wadsworth,  17  Wend.,  103. 

179.  —  condltioiially  received.  If  testi- 
mony is  received,  reserving  the  question  of  its 
admissibility  until  the  close  of  the  evidence, 
and  the  party  against  whom  it  is  received, 
makes  at  the  time  no  objection  to  that  course, 
he  cannot  afterwards  take  an  objection  that  it 


was  error  to  receive  it  conditionally.  Ct.  of 
Appeal,  1851,  McKnight  «.  Dunlop,  5  K  F. 
(1  SeU:),  687. 

180:  —  autMequently  admitted.  A  new 
trial  ought  not  to  be  granted,  on  exceptions, 
for  the  refusal  of  the  judge  to  allow  a  party 
to  put  in  certain  evidence,  where  the  party, 
instead  of  standing  upon  his  exception,  makes 
further  preliminary  proof,  renews  his  offer, 
and  the  evidence  is  then  admitted.  N,  Y,  Su^ 
perior  Gt,  1866,  Forrest  u.  Forrest,  6  Duer, 
102.  S.  P.,  Supreme  Ot.,  1868,  Morgan  v. 
Reid,  7  AhhotW  Pr.,  215. 

181.  A  witness,  generally  competent,  was 
sworn  specially  to  prove  the  loss  of  a  deed, 
the  other  party  objecting  that  he  ought  to  be 
sworn  in  the  cause  generally ;  but  such  party 
subsequently  had  him  sworn  generally,  and 
examined  him.  On  motion  for  a  new  trial  on 
a  case, — Held,  that  under  the  circumstances, 
the  party  had  not  been  prejudiced  by  the 
error,  and  the  motion  should  be  denied.  Su- 
preme   Ot.^  1880,  Jackson   v,   Parkhurst,  4 

Wend.,  869. 

182.  nnimportant  error  in  okarge.  On 
motion  for  a  new  trial  on  a  case,  an  error  in 
the  judge^s  charge,  consisting  merdy  in  the 
words  used,  and  not  resulting  in  injury  to  the 
party,  will  be  disregarded.  Supreme  Ot^  1840, 
Mansfield  «.  Wheeler,  28  Wend,,  79. 

183.  Bannleaa  error.  Where  the  applica- 
tion for  a  new  trial  is  upon  a  case,  it  should 
be  denied  if  the  court  can  see  that  the  error  of 
the  judge  could  not  have  injnred  the  defend- 
ant. Supreme  Ot.,  1848,  Yallance  v.  King,  8 
Barb.,  548. 

184.  Although  the  charge  of  the  judge  was 
inoprrect  up<m  a  particular  point,  yet  if  the 
error  has  no  bearing  upon  the  issue,  so  that 
it  can  in  no  manner  pr^udice  the  defendants, 
it  should  be  disregarded  on  a  motion  for  a 
new  trial.  Supreme  Ot.,  1858,  Horner  v. 
Wood,  16  Barb.,  886. 

185.  A  new  trial  will  not  be  granted  on 
motion  upon  a  case  made  for  an  error  in  the 
judge^s  charge,  which  clearly  could  not  have 
had  any  material  influence  upon  the  verdict. 
Supreme  Ot.,  1847,  Smith  v.  Kerr,  1  Barb.,  165. 

186.  Although  there  may  have  been  some 
misdirection  to  the  jury;  yet  if  it  was  not 
upon  a  material  point,  and  did  not  affect  the 
merits  of  the  case,  it  may  be  disregarded  on  a 
motion  for  a  new  trial.  Supreme  Ot.,  1808, 
Fleming  v.  Gilbert,  8  Johns.,  628;  1818,  Dole 
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V.  LyOB,  10  Id,^  447;  1848^  Hunt  v.  Fish,  4 
Barh.,  824;  1854^  Gardner  o.  Olark,  17  7(2., 
£88. 

187.  A  mifltake  in  the  jndgd^s  cbarge  is  not 
always  gronnd  for  ordering  a  new  trial.  If 
the  result  of  the  triai,  from  the  testimony, 
would  probably  have  been  the  same,  had  the 
proper  direction  been  given,  the  error  oan  be 
no  reason  for  granting  a  new  trial.  Supreme 
Ot,,  1804,  Depeyster  «.  Columbian  Ins.  Co.,  2 
Oal^  86 ;  1868,  Alston  v.  Jones,  17  Barb.,  278. 

18&  Oharge  as  to  damagea.  Though  the 
judge  stated  the  rule  of  damages  too  favorably 
for  the  plaintiffs,  yet,  if  the  verdict  is  for  a 
leas  anraunt  than  the  plaintiff,  upon  conceded 
fiwts,  ia  entitled  to  recover,  a  new  trial  will 
not  be  grsBted  to  the  defendant,  even  on  a 
bOl  of  ezeeptions.  Gt,  of  Appeals^  1868,  Led- 
yard  v.  Jones,  7  K  F.  (3  Seld:),  660. 

189.  The  jury  were  told  that  the  law  al- 
lowed exemplary  damages  in  certain  cases; 
but  that  the  case  before  them  was  not  a  prop- 
er ease  for  such  damages,  no  actual  malice, 
^bc,  being  shown.  Meld^  that  notwithstand- 
ing the  court  deemed  the  verdict  very  large, 
they  would  not  inquire  whether  the  proposi- 
tion of  the  judge  relative  to  exemplary  damages 
was  incorrect;  he  having  plainly  instructed 
the  jury  that  it  had  no  bearing  on  the  casCb 
K  Y.  Com.  PZ.,  1866,  Hunt «.  Bennett,  ^JS.D. 
Smithy  647 ;  affirmed,  on  other  points,  19  If, 
7.  (6  Smith),  178. 

190.  Where  in  an  action  lor  breach  of  prom- 
ise, there  was  evidence  of  grossly  improper 
oonduct  on  the  part  of  the  plaintifl^  and  the 
judge  charged  that  she  was  entitled  to  exem- 
plary damages  or  nothing,  a  verdict  for  $180 
was  set  aside.  Supreme  Ot.^  1881,  Palmer  «. 
Andrews,  7  Wend.,  142. 

191.  XMrecting  verdict  A  new  trial  will 
not  be  granted  on  the  ground  that  the  judge 
directed  a  verdict  instead  of  submitting  the 
suffidency  of  the  evidence  to  the  jury,  when 
the  evidence  was  competent,  was  uncontra- 
dicted, and  was  sufficient  to  warrant  the  ver- 
dict. Supreme  Ct,  1881,  Nichols  «.  Gold- 
smith, 7  Weiid,,  160. 

192.  Sabmiaaion  of  qneatloii  to  jury.  A 
new  trial  will  not  be  granted  on  a  case  merely 
because  the  presiding  judge,  under  an  exoep- 
tioDy  submitted  to  the  jury  a  question  which 
he  ought  to  have  determined  himself,  if  the 
court  can  see  that  the  judge  could  not  have 
determined  the  question  otherwise  than  as  the 


jury  have  found.  K  F.  Com,  Fl,  1864,  Mai- 
ler V.  Eagle  Life  &  Health  Ins.  Go.,  2  E,  D, 
Smth,  268. 

193.  A  general  verdict  ordered  for  the  plain- 
tiff will  not  be  set  aside,  merely  because  the 
judge  at  the  trial  submitted  to  the  jury  special 
questioBs,  and  which  they  answered  affirma- 
tively; when,  upon  the  evidence  given,  the 
judge  might  have  ruled,  with  propriety,  that 
the  propositions,  which  the  answers  of  the 
jury  to  such  questions  affirmed,  had  been  sat- 
isfactorily established,  and  entitled  the  plain- 
tiff to  a  verdict.  K  Y,  Superior  Ct,  1867, 
Cook  f>,  Litchfield,  2  Bosw.,  187. 

194.  If  the  only  material  question  was  on* 
of  fact,  and  that  was  properly  submitted  to 
the  jury  by  the  judge,  no  previous  mistakes  of 
law  in  the  charge  can  have  influenced  the  ver- 
dict ;  and  they  will,  therefore,  be  disregarded  as 
grounds  of  ordermg  a  new  trial.  So  held,  on 
motion  upon  a  case.  N,  Y,  Superior  CU,  1851, 
Stoddard  v.  Long  Island  B.  R.  Co.,  6  Scvndf., 
180. 

195.  Uauiy.  The  judge  refused  a  request 
to  charge  in  respect  to  the  defence  of  usury, 
that  it  must  be  proved  beyond  a  reasonable 
doubt,  but  told  the  jury  that  it  was  enough, 
if  they  were  satisfied  of  the  fact  of  usury. 
Held,  that  his  refusal  of  the  charge  requested 
was  no  ground  for  a  new  trial,  the  instruction 
given  being  id^atical  in  effect  with  that  re- 
quested. Supreme  Ot,  1841,  Asby  «.  Bapdye, 
1  Mill,  9. 

19&  Bnor  whioli  may  have  done  hann. 
Where  in  submitting  a  cause  to  a  jury,  the 
judge  instructed  them  that  they  might  find  a 
verdict  for  the  defendant,  upon  either  of  two 
distinct  grounds,  and  the  charge  upon  one  of 
the  questions  was  erroneous  in  point  of  law, 
a  verdict  for  the  defendant  was  set  aside,  as, 
for  aught  appearing,  it  might  have  been  based 
on  the  untenable  ground.  Supreme  Ct,,  1836, 
Sayre  «.  Townsends,  16  Wend.,  647. 

197.  A  new  trial  will  be  granted  where 
there  has  been  misdirection  of  the  judge, 
which  may  have  decided  the  verdict.  Sv' 
prems  Ot.,  1829,  Wardell  «.  Hughes,  8  WeruL, 
418. 

198.  A  new  trial  will  be  granted  if  the 
material  points  of  the  cause  have  not  been 
submitted  to  the  jury,  although  it  is  not  im- 
probable that  upon  the  testimony  given  the 
jury  might  have  found  a  verdict,  such  as  has 
already  been  rendered.    Supreme  Ct,,  1848, 
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Highland  Bank  v.  Wynkoop,  HUl  db  D.  Sapp.^ 
248. 

199.  New  trial  ordered  on  this  ground,  in 
a  peculiar  case.    7^. 

4.  Jrregularitiei  on  the  Part  of  the  Jury, 

200.  A  mere  iDfoniiaUty  or  mistake  of  an 
officer  in  drawing  a  jury,  or  an  irregnlarity  or 
misconduct  in  the  jurors  themselves,  will  not 
be  a  sufficient  ground  for  setting  aside  a  ver- 
diet,  either  in  a  ciyil  or  criminal  case,  where 
the  court  are  satisfied  that  the  party  complain- 
ing has  not  or  could  not  have  sustained  any 
iiyury  from  it.    Supreme  Ot.^  8p.  T.,  1867, 

^ardenburgh  «.  Orary,  16  JSbw.  JPr.^  807. 

201.  Injury  most  be  shown.  Where  there 
is  misbehavior  of  the  jury,  under  circum 
stances  affording  any  probability  of  abuse  to 
the  injury  of  either  party,  the  court  will  set 
aside  the  verdict;  but  not  where  no  injury 
has  resulted.  Supreme  Ct,^  1828,  Smith  v. 
Thompson,  1  Oow,^  221 ;  1824,  Horton  v.  Hor- 
ton,  2  Id.,  689;  1826,  Oliver  v.  First  Presby- 
terian Oh.,  6  Id.,  288 ;  1841,  Wilson  v,  Abra- 
hams, 1  mil,  207. 

202.  Mere  matter  of  evidence  against  a 
juror,  such  as  might  be  adduced  on  trial  of  a 
challenge  for  favor,  unaccompanied  by  proof 
that  the  juror  was  unduly  influenced,  is  not 
ground  for  setting  aside  the  verdict.  Supreme 
Ot.,  1827,  Cain  v.  Ingham,  7  Cow.,  478. 

203.  Juror  not  awom.  A  juror  arrived  at 
the  court-house  after  the  panel  had  been  called 
and  sworn  for  the  term,  and  consequently  sat 
as  a  juror  without  having  been  sworn  at  all, 
and  without  objection  on  the  part  of  the  de- 
fendants ; — Meld,  that  the  defendants  not  hav- 
ing shown  themselves  prejudiced  by  the  irreg- 
ularity, they  could  not  take  advantage  of  it  to 
have  the  verdict  against  them  set  aside.  Su- 
preme Ot.,  Sp.  T.,  1867,  Hardenburgh  «.  Orary, 
16  H(nii.  Pr.,  807. 

204.  Absence  of  juror.  A  juror  left  the 
court  without  leave,  but  the  examination  was 
suspended  as  soon  as  his  absence  was  discov- 
ered, and  when  he  returned  the  parties  pro- 
ceeded with  the  trial  without  objection,  re- 
examining the  witness  who  was  under  exami- 
nation when  he  left ; — Held,  there  was  no  ob- 
jection to  the  verdict.  Supreme  Ct.,  1828, 
Eastman  v.  Tuttle,  1  Cow.,  248 ;  8.  P.,  Bx^. 
Hill,  8  Id.,  866. 

205.  Where  a  jury  procured  their  separa- 
tion by  pretending  that  they  had  sealed  a 


verdict,  and  heard  conversation  relating  to 
the  cause,  and  then  agreed  upon  a  verdict^  it 
was  set  aside.  Supreme  Ot.,  1826,  Oliver  v. 
First  Presbyterian  Ohurch,  5  Cow,,  288. 

20&  Before  the  jury  had  agreed,  two  of 
them  left  the  jury-room  and  were  absent  some 
time.  But  there  was  no  improper  communi- 
cation, and  nothing  to  indicate  tJiat  their  mia- 
behavior  had  any  influence  upon  the  verdict 
Eeld,  no  ground  for  setting  the  verdict  aside. 
The  ancient  strictness  in  relation  to  the  con- 
duct of  jurors  has  been  somewhat  relaxed. 
Supreme  Ct.,  1828,  Smith  v>,  Thompson,  1  Cow.^ 
221. 

207.  The  jury  agreed,  separated  without 
leave  of  the  court,  dined,  and  came  into  court 
with  their  verdict ;  and  there  being  no  evi- 
dence of  any  further  misconduct,  or  of  any 
injury  to  the  party,  the  verdict  was  sustained. 
Supreme  Ct.,  1824,  Horton  v,  Horton,  2  Cow., 
689. 

206.  Drinkixig  spfxits.  In  a  civil  case,  after 
the  judge  had  charged  the  jury,  they  were 
permitted  to  retire  in  charge  of  an  officer; 
and  one  of  them,  misunderstanding  the  direo- 
tidns  of  the  court,  left  his  fellows,  and  while 
absent  drank  a  little  brandy,  as  a  remedy  for 
disease.  JSeld,  that  though  there  had  been  no 
mischief  the  verdict  must  be  set  aside.  Su- 
preme Ct.,  1827,  Brant  v.  Fowler,  7  Cow., 
662.* 

209.  In  civil  cases,  where  the  court  ad- 
journs for  refreshment  during  the  progress  of 
the  trial,  and  the  jurors  separate  by  permis- 
sion, the  mere  fact  that  one  of  them  drinks 
spirits,  is  not  sufficient  cause  to  set  aside  the 
verdict,  unless  there  is  some  reason  to  sup- 
pose that  he  drank  to  excess,  or  at  the  ex- 
pense or  invitation  of  one  of  the  parties.  Su- 
preme Ct.,  1841,  Wilson  t>.  Abrahams,  1  JBiU, 
207. 

210.  Mode  of  cuilving  at  verdict.  Ij^ny 
agreement  between  jurors  which  in  effect 
makes  their  verdict  depend  on  chance, — e.  g., 
where  they  agree  to  unite  in  a  verdict  for  the 
average  of  sums  privately  written  down  by 
each,  or  that  if  nine  agree  on  a  verdict  the 
other  three  shall  unite  with  them, — ^renders 
the  verdict  irregular,  and  it  will  be  set  aside. 
But  such  agreement  cannot  be  proved  by  affi- 
davits on  hearsay  from  the  jurors  themselves. 


♦  See  this  case  doubted  in  Wilson  ».  Abrahams, 
1  ffiU,  208,  21i. 
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Gen.  Sen.y  1822,  People  v.  Barker,  8  Wheel. 
Or.^  19;  and  see  5  Oi^  H.  Bee,,  85. 

211.  Where  the  jurors  mark  on  ballots  the 
amoont  which  each  is  willing  to  find  for  the 
plaintiff  and  the  several  amounts  thns  marked 
are  drawn  from  a  hat,  added  together,  and 
the  aggregate  divided  by  12,  and  the  snm  thna 
ascertained  is  rendered  as  their  verdict;  this 
is  not  irregular,  if  it  was  done  for  the  purpose 
of  ascertaining  how  near  the  jury  could  come 
together,  and  without  making  any  agreement 
beforehand  that  the  average  amount  thus  as- 
certained should  be  their  verdict,  but  it  wa^ 
left  optional  with  each  juror  to  agree  to  such 
amonnt  or  not,  as  he  pleased.  Supreme  Ct,^ 
iSJ^.  T.,  1846,  Oonklin  «.  Hill,  2  ffoto.  Pr.,  6. 

212.  Siindxy  ol^eotionB  to  the  regularity 
of  a  sealed  verdict — ^that  it  appeared  by  affi- 
davit of  a  juror,  that  the  verdict  was  assented 
to  merely  as  a  ruse  to  enable  the  jury  to  sepa- 
rate,— that  it  appeared  by  affidavit  of  the  con- 
stable, that  he  permitted  the  jury  to  separate 
before  they  had  agreed, — ^that  the  direction 
given  by  the  judge  to  the  jury  to  bring  in  a 
sealed  verdict,  was  given  without  consent  of 
plaintiff's  counsel, — ^that  after  the  jury  had 
gone  out,  the  judge  sent  an  instruction  to 
them  by  the  sheriff  instead  of  recalling  them 
and  giving  it  personally, — that  each  juror  did 
not  sign  the  verdict  before  they  separated, — 
that  all  the  jury  did  not  definitely  assent  to 
the  verdict  when  they  were  polled,— over- 
ruled. Supreme  Ct.,  /§>.  21,  1866,  Green  v. 
Bliss,  12  ffaw,  Pr.,  428. 

213.  Taking  oat  papers.  The  jury  took 
out  with  them,  without  consent  of  counsel,  a 
paper  which  had  been  read  in  evidence ;  but 
it  appeared  by  affidavits  of  the  jurors  that  the 
paper  was  not  read  by  the  jury.  Meld,  no 
ground  for  setting  aside  the  verdict.  Supreme 
Gt,y  1808,  Hackley  v.  Hastie,  8  Jokne,,  252. 
Compare  MitchelPs  Case,  1  City  H.  Bee,,  147. 

214.  Dissent  The  jury  having  found  a 
sealed  verdict,  brought  it  into  court  the  next 
morning;  but  on  being  polled,  one  of  them 
dissented.  On  being  sent  out  for  further  de- 
liberation, they  returned,  and  all  concurred  in 
the  same  verdict.  Held,  no  irregularity.  Su- 
preme Gt.\  1808,  Bunn  «.  Hoyt,  8  JoKtis,^  265 ; 
1829,  Douglass  v.  Tousey,  2  WeTid,,  862. 

215.  Improper  commmiicatlon  "With  jury. 
Although  a  verdict  will  not  generally  be  set 
aside  merely  because  the  jury  have  been  ap- 
proached, if  it  clearly  appears  that  no  injustice 

k 


has  been  done,  and  the  interference  did  not 
affect  the  result ;  yet  if  it  appears  that  they 
have  been  approached  in  such  a  manner  as 
might  have  influenced  their  verdict,  it  should 
be  set  aside  without  reference  to  the  source 
or  the  motive  of  the  interference.  K  T.  Su- 
perior Ot.,  Sp.  T,,  1868,  Nesmith  v.  Clinton 
Fire  Ins.  Co.,  8  Abbotts'  iV.,  141. 

216.  Where  the  interference  complained  of 
was  not  by  the  plaintiflfe,  and  there  is  no  evi- 
dence that  they  knew  of  it  at  the  time,  or  pro- 
moted it  in  any  manner,  the  court  do  not  feel 
bound,  an  matter  of  course,  to  set  aside  the 
verdict.  If  it  clearly  appears  that  no  ii^ustice 
has  been  done,  and  that  the  conversations 
with  the  juror  did  not  influence  the  verdict, 
the  court  will  not  disturb  the  finding,  although 
they  may  severely  censure  or  punish  any  at- 
tempt to  tamper  with  the  jury.    lb. 

217.  During  the  trial  of  an  action  turning 
upon  much  conflicting  testimony,  a  juror  list- 
ened to  the  statements  of  a  third  party  at- 
tacking the  credibility  of  the  defendants  wit- 
nesses, ffeld^  that  a  verdict  for  .the  plaintiff 
must  be  set  aside.    lb. 

2ia  A  motion  for  a  new  trial,  dn  the 
ground  of  the  misbehavior  of  the  jury,  should 
be  made  before  the  judge  who  tried  the  cause ; 
or  if  before  another  judge,  it  should  be  made 
upon  a  case  actually  settled.    lb. 

219.  Affidavits  of  jurors  are  not  admissi- 
ble to  impeach  their  verdict,  either  for  error 
or  mistake  in  respect  to  the  merits,  nor  for 
irregularity  or  misconduct  of  themselves  or 
their  fellows.  [1  T.  R.,  11 ;  2  Id.,  281 ;  4 
Bos.  &  P.,  826;  4  Johns.,  487.]  Supreme  Ct., 
1848,  Gum  v.  Smitii,  6  Sill,  560;  Sp.  T., 
1866,  Green  «.  Bliss,  12  How.  Pr.,  428. 

220.  Affidavits  of  jurors  will  not  be  re- 
ceived, on  motion  to  set  aside  their  verdict, 
for  the  purpose  of  impeaching  it, — e.  g.,  to 
show  that  they  agreed  to  mark  down  each  a 
particular  sum,  and  to  take  an  average  of  the 
sums  so  marked  down  as  their  verdict.  Su- 
preme Ct,,  1809,  Dana  v.  Tucker,  4  Johns., 
487.    Compare  Smith  v.  Cheetham,  8  Cai.,  66. 

221.  Affidavits  of  individual  jurors,  to  the 
effect  that  they,  in  making  up  the  verdict  in 
an  action  for  loss  of  services,  allowed  dama- 
ges for  a  breach  of  marriage  promise,  cannot 
be  received  to  disturb  the  verdict  Supreme 
Ct.,  1848,  Brownell  «.  McEwen,  6  Deer^.,  867. 

222.  Affidavits  of  the  jurors  will  not  be 
received  to  explain  the  grounds  of  their  ver- 
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diot,  or  to  show  that  they  intended  something 
diflTerent  from  what  they  found.  [2  Tidd,  817 ; 

5  Oow.,  121 ;  2  T.  B.,  281 ;   2  Blaokst.,  804; 

6  Bnrr.,  2667;  distinguishing  1  Burr.,  883.] 
Supreme  CU^  1828,  People  t.  Columbia  Com- 
mon Pleas,  1  Wend,^  297;  S.P.,  1817,  Jack- 
eon  9.  Diokenson,  15  Johm.^  809. 

223.  Affidavits  of  jurors  cannot  be  reoeived 
to  show  nustake  oommitted  by  them  in  mak- 

ng  up  their  verdict,  unless  the  mistake  arises 
from  ciroumstaaoes  passing  at  the  trial  which 
are  equivalent  to  a  misdirection  of  the  judge. 
Supreme  Gt,^  1826,  Bxip,  Caykend4l|  6  (7ot0., 
^8. 

224.  That  the  affidavits  of  jurors  or  evi- 
dence of  their  declarations,  are  not  admissible 
to  impeach  their  verdict.  Taylor  «.  Everett, 
2  Eevi.  Pr,,  28. 

225.  The  constable  brought  to  a  juror  an 
exaggerated  account  of  an  accident  in  his  mill, 
in  order,  as  was  alleged,  to  induce  him  to  agree 
hastily  to  a  verdict.  SeJdy  that  without  evi- 
dence besides  the  juror^s  affidavit  that  the  de- 
vice affected  the  verdict,  the  verdict  should 
not  be  disturbed.    lb, 

226.  Declarations.  Evidence  of  the  deda- 
rations  of  a  juryman,  after  verdict,  is  not  ad- 
missible to  impeach  it.  Supreme  CU^  1848, 
Olum  «.  Smith,  5  Hill,  660. 

227.  Afflda\rita,  when  admisaible.  Al- 
though an  affidavit  of  a  juror  cannot  be  re- 
ceived to  impeach  the  verdiot  for  mistake  or 
«rror,  or  for  impropriety  on  the  part  of  any  of 
the  jury,  it  may  be  for  the  purpose  of  showing 
the  improper  conduct  of  the  successful  party 
in  approaching  them  on  the  subject,  pending 
the  trial.  Supreme  Ct.^  Sp.  T.,  1868,  Reynolds  «. 
Ohamplain  Transportation  Co.,  9  How,  Pr,,  7. 

22a  The  fact  that  the  plaintifE^  pending  the 
trial,  made  remarks  out  of  court  in  the  hear- 
ing of  some  of  the  jurors,  in  reference  to  the 
oase,  and  reflecting  upon  the  character  of  the 
defendants,  is  sufficient  ground  for  setting 
aside  a  verdict  in  his  favor,  irrespective  of  the 
question  whether  the  jury  were  influenced  by 
it,  and  although  there  appears  to  have  been  no 
impropriety  upon  their  part.    Ih. 

229.  To  sostaln  verdict  On  motion  to 
set  aside  a  verdict  for  misbehavior  of  the  jury, 
affidavits  of  the  jurors  themselves  are  admis- 
sible to  sustain  the  verdict.  Supreme  Gt., 
1809,  Dana  tj.  Tucker,  4  Johne,^  487.  K  Y, 
Superior  Gt.,  Sp.  T.,  1858,  Nesmith  ©.  Clinton 
Fire  Ins.  Co.,  8  Abbotts'  Pr.,  141. 


230.  On  motion  for  a  new  trial,  on  the 
ground  of  irregularities  committed  by  the 
jury,  the  courts  receive  affidavits  of  the  jurors 
themselves  to  diy^rove  the  charges;  though 
they  are  considered  an  unreliable  epecies  of 
evidence.  Supreme  Gt.y  1856,  Eastwood  «. 
People,  8  Park.  Gr,,  25. 

6.  Yerdiot  againet  Hvidenee, 

231.  Verdict  may  be  set  aside.  It  is  the 
legal  duty  of  courts  to  see  that  issues  of  &ct  in 
their  courts  are  fully  and  fairly  tried ;  and  if 
the  verdict  or  the  finding  of  facts  is  so  clearly 
without  or  against  evidence  as  to  satisfy  the 
court  that  iujustice  has  been  done,  the  court 
will  set  aside  the  verdict  for  the  purpose  of  a 
new  trial  before  another  jury.  Supreme  Gt.^ 
1862,  Adsit  t).  Wilson,  7  How.  Pr,^  64. 

232.  Where  a  jury  perversely  disregard  the 
explicit  directions  of  the  court,  given  to  them 
in  the  charge,  the  verdict  will  be  set  aside. 
So  heldy  in  a  case  where  the  court  deemed  the 
verdict  also  against  law.  N".  Y,  Gom,  PI,, 
1854,  Clark  t.  Richards,  8  E,  D,  Smith,  89. 

233.  Where,  under  a  proper  charge  from 
the  court,  the  jury  allow  improper  items  in 
favor  of  plaintiff  the  verdict  will  be  set  aside 
and  a  new  trial  ordered.  And  in  such  a  case, 
the  error  being  by  the  jury,  not  by  the  court, 
the  party  moving  for  the  new  trial  must  pay 
the  costs.  N.  Y,  Superior  Gt,,  1829,  Birkbeck 
0.  Burrows,  2  Holly  61. 

234.  InstasoesL  Where  the  jury,  on  a  sec- 
ond trial,  find  a  verdict  contrary  to  the  rule 
of  law  decided  by  the  court  on  granting  the 
new  trial,  a  rule  for  a  third  trial  will  be  al- 
lowed. Supreme  Gt,  1800,  Silva  v.  Low,  1 
JohTie,  Gom,,  886;  1802,  Wilkie  o.  Roosevelt,  8 
Id.,  200. 

235.  Where  the  witness  is  unimpeached, 
and  his  testimony  is  uncontradicted,  and  in- 
trinsically probable,  neither  a  court  nor  jury 
can,  in  the  exercise  of  a  sound  discretion,  dis- 
regard his  testimony.  Hence,  where  a  justice 
returned  that  he  disregarded  the  testimony  of 
two  witnesses,  because  he  ^^  was  satisfied  from 
their  manner  they  were  biased,^^  but  there 
was  nothing  to  impeach  or  contradict  their 
testimony, — Held,  that  his  finding  was  against 
evidence.  Supreme  Gt.,  1828,  Newton  t>.  Pope, 
1  Gow.,  109.    Compare  Justices*  Courts,  842. 

236.  In  an  action  for  money  lent,  the  de- 
fence was  that  defendant  received  the  money 
as  an  apprentice-fee  with  plaintiflTs  son ;  on 
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an  understanding  that  the  son  was  taken  on 
trial  as  a  stadent  of  medicine  with  defendant, 
and  the  fee  was  to  be  returned  if  he  did  not 
continue.  The  son  did  not  in  faet  serve  ont 
bis  term ;  but  defendant  proved  admissions  of 
the  son,  that  he  regarded  himself  as  having 
become  a  regular  student  with  defendant. 
JSeldy  that  admissions  of  the  son  did  not  con- 
clude the  plaintiif ;  and  that  a  verdict  for  de- 
fendant was  tberdfore  against  evidence,  and  a 
new  trial  must  b^ranted.  Supreme  Ct.,  1808, 
Hart  V.  Hosack,  1  Oai.^  25. 

237.  Verdict  for  the  insured,  on  a  policy  of 
marine  insurance,  set  aside  as  against  the 
-weight  of  evidence,  on  the  ground  that  the 
proof  showed  the  vessel  to  have  been  unsea- 
•worthy.    Mumford  «.  Smith,  1  Gai,^  6iK). 

238.  Where  it  appeared  bj  the  testimony 
of  a  single  witness,  whose  testimony  was 'not 
impeached  by  cross-examination  or  otherwise, 
that  an  accord  and  satisfaction,  on  which  the 
defendant  relied,  was  obtained  by  fraud  and 
gross  misrepresentation  of  his  affairs, — Seld^ 
that  the  accord  and  satisfaction  was  void,  and, 
the  jury  having  disregarded  the  testimony, 
that  the  verdict  should  be  set  aside  as  agunst 
evidence,  and  a  new  trial  ordered.  Supreme 
at.,  8p.  r.,  1855,  Dolsen  «.  Arnold,  10  JSTpto. 
iV.,626. 

239.  Question  of  -fraud.  On  a  motion  for 
a  new  trial  where  there  is  evidence  on  both 
sides,  and  the  jury  were  not  misdirected,  on  a 
question  of  fraud,  the  court  will  not  set  aside 
their  verdict ;  fraud  being  a  question  of  fact 
for  the  decision  of  the  jury.  Supreme  Gt,y 
1808,  Ward  «.  Center,  8  Johm,^  371 ;  S.  P., 
1884,  Jackson  v.  Timmermau,  12  Wend,^  299. 

MO.  The  judge  submitted  the  validity  of  a 
conv^ance  to  the  jury,  who  found  it  valid. 
The  court  being  of  opinion  that  the  convey- 
ance was  void  on  its  &oe  by  the  Statute  of 
Frauds,  granted  a  new  trial.  Supreme  Ot.^ 
1688,  Stevens  v.  Usher,  19  Wend.^  181. 

241.  A  new  trial  may  be  granted  on  the 
ground  that  the  verdict  was'  against  evid^Kse, 
where  the  question  is  whether  a  conveyance 
of  property  is  fraudulent  against  creditors. 
However  clear  the  evidence  of  fraud  may  be, 
the  question  must  be  left  to  the  jury ;  but  if 
the  jury  come  to  a  wrong  conclusion,  the 
court  will,  as  in  other  cases,  grant  a  new  trial. 
Supreme  (7e.,  1844,  Vance  «.  Phillips,  6  Eill, 
438. 

242  Although,  under  2  Rev.  Stat.,  137, 


fraud  in  a  debtor's  assignment  is  in  all  cases  a 
question  of  fact,  yet,  whenever  an  assignment 
contains  provisions  which  are  calculated  per 
se  to  hinder,  delay,  or  defraud  creditors,  al- 
l^ough  the  fraud  must  be  passed  upon  as  a 
question  of  fact,  it  nevertheless  becomes  the 
duty  of  the  court  to  set  aside  the  finding,  if 
in  opposition  to  the  plain  inference  to  be 
drawn  from  the  face  of  the  instrument.  [11 
Wend.,  240.]  Ct.  of  Appeals,  1868,  Dunham 
«.  Waterman,  17  K  Y,  (3  SmiQi\  9 ;  8.  0.,  8 
AJUboM  iV.,  857. 

243.  When  court  will  intorta«.  Where 
the  weight  of  evidence  is  against  the  verdict^ 
this  is  not  in  all  cases  a  reason  for  granting  a 
new  trial ;  but  if  there  is  good  reason  to  be- 
lieve that  justice  has  not  been  done,  and  that 
ano^r  eaamination  of  the  case  ought  to  be 
made,  a  new  tiial  may  be  granted.  Supreme 
Gt,^  1806,  Jaokson  «.  Stembeigh,  1  Oai^  162. 

MA,  Where  the  question  submitted  to  the 
jury  was  confessedly  proper  for  them,  the 
oomrt  cannot  undertake  to  weigh  the  testi- 
mony nicely.  Thus  when  a  number  of  com- 
mercial mno  concur  in  stating  that  a  word 
used  in  their  trade  has  acquired  a  certain 
sense,  and  a  verdict  is  found  upon  their  evi- 
dence, though  in  (^position  to  the  judge^s 
charge,  the  court  cannot  .overtor n  it,  mer^y 
because  they  have  given  some  illustrations  and 
particulars  disagreeing,  partially  or  wholly, 
with  their  general  statement..  Supreme  Gt,j 
1827,  Astor  v.  Union  Ins.  Oo.,  7  iGaw.,  202. 

245.  OriHflimiMg  evidanoi.  If  there  was 
a  oonfliot  of  evidence  on  a  question  of.  fact 
rightly  submitted  to  the  jury,  the  court  will 
not,  in  general,  grant  a  new  trial  on  the  ground 
the  verdict  is  against  evidence,  even  though 
they  deem  the  conclusion  reached  by  the  jury 
erroneous.  Supreme  Ct,  1827,  Winohell  «. 
Latham,  6  Gw.,  682;  1849,  Fleming  f>.  Hol- 
lenbaok,  7  Barb.,  271 ;  1852,  Adsit  v,  Wilson, 
7  Bow.  Pr,,  64;  1868,  Mackey  «.  N.  Y.  Cen- 
tral R.  E.  Oo.,  27  Barb.,  628.  If.  Y,  Superior 
Gt.,  1861,  Stoddard  «.  Long  Island  B.  B.  Oo., 
6  Sand/.,  180. 

246.  Where  there  does  not  appear  to  have 
been  any  error  of  law  in  the  course  of  the 
trial,  which  would  sustain  the  court  in  revers- 
ing the  judgment,  and  the  questions  of  fact 
are  of  such  a  character,  and  the  evidence  in 
regard  to  most  of  the  questions  so  conflicting, 
that  they  can  only  be  disposed  of  by  the  find- 
ing of  the  jury,  the  court  cannot  interfere 
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with  their  yerdict.    Supreme  Ct,y  1858,  Dart 
«.  Farmers'  Bank  at  Bridgeport,  27  Barh.^  887. 

247.  To  set  aside  a  verdict  in  a  case  where 
there  was  eyidence  on  both  sides,  there  most 
be  such  a  preponderance  of  evidence  as  to 
satisfy  the  court  that  there  was  either  an  ab- 
Bolate  mistake  on  the  part  of  the  Jury,  or  that 
they  acted  under  the  influence  of  prejudice, 
passion,  or  corruption.  HT.  Y,  Superior  Ct,^ 
1848,  Oohen  «.  Dupoht,  1  Swni^^  260. 

248.  Sale  of  ohatteL  Where  the  evidence 
was  contradictory,  whether  the  sale  of  a  chat- 
tel was  absolute  or  not,  the  court  refused  to 
set  aside  the  verdict  SupretM  Ot,,  1808,  De 
Fonclear  «.  Shottenkirk,  8  Johm.^  170. 

249.  Xhicape.  Though  a  verdict  was  against 
the  weight  of  evidence ;  yet,  the  action  being 
in  tort, — against  a  sheriff  for  an  escape^ — and 
the  sum  in  controversy  smalls  and  the  evi 
dence,  as  to  the  damages,  contcadiotory,  a  new 
trial  was  refused.  Supreme  Qt^  1811,  Feeter 
V.  Whipple,  8  Jokne.^  869. 

250.  EspertB.  Although  the  testimony  of 
witnesses  of  skill  and  of  superior  means  of 
knowledge  is  entitled  to  great  consideration, 
still,  a  report  of  referees,  or  a  verdict  of  a  Jury, 
in  opposition  to  such  testimony,  will  not  be 
set  aside  as  against  the  weight  of  evidence, 
where  the  number  of  witnesses  upon  whose 
testimony  the  report  or  verdict  is  founded 
greatly  preponderates.  Supreme  OU^  1884, 
Dubois  «.  Delaware  ds  Hudson  Oanal  Co.,  12 
Wend^  884;  affirmed,  15  Id,,  87. 

251.  Corrobonitive  doonmentB.  Upon  a 
trial  in  1881,  involving  the  question  whether 
a  certain  soldier  died  in  the  service,  or  sur- 
vived and  was  discharged  at  the  close  of  the 
Bevolutionary  war,  fifteen  witnesses  testified 
that  he  survived  tiie  war :  one  testified  that 
he  died  in  1781,  and  was  corroborated  by  the 
balloting-book  and  the  pay-roll  Of  his  regi- 
ment;— Held,  that  a  verdict  in  accordance 
with  his  testimony  was  not  against  evidence, 
the  documentary  evidence  being  superior  in 
character  to  the  recollection  of  witnesses  after 
so  great  a  lapse  of  time.  Supreme  Ot,  1884, 
Jackson  «.  Loomis,  12  Wend,,  27. 

252.  Action  for  breach  of  promiae.  A 
verdict  for  the  plaintiff,  in  an  action  for  a 
breach  of  a  promise  of  marriage,  being  against 
the  weight  of  the  evidence,  was  set  aside. 
Supreme  Ct,  1844,  Oonrad  i>.  Williams,  6  Hill, 
444. 

253.  Inatancea  in  which  the  evidence, 


though  doubtful  or  conflicting,  has  been  held 
to  warrant  the  verdict.  Depeyster  v,  Oolum- 
bian  Ins.  Oo.,  2  Cai,,  85 ;  Palmer  «.  Mulligan, 
8  Id,,  807;  De  Fonclear  «.  Shottenkirk,  8 
Johns,,  170 ;  Ward  f>.  Carter,  Id.,  271 ;  Sa> 

gent «. ,  5  Cow,,  106 ;  Winchell «.  Latham, 

6  Id,,  682 ;  Astor  «.  Union  Ins.  Go.,  7  Id,, 
202;  Wheelwright  «.  Beers,  2  HaU,  891; 
Douglass  «.  Tousey,  2  Wend,,  852;  Lewis  o. 
Fayn,  4/(2.,  428;  Smith  v)»Hi«ks,  6  Id,,  48; 
Bice  t.  Welling,  Id,,  595 ;  ^ckson  e.  Timmer- 
man,  12  Id,,  299 ;  Mansfield  v,  Wheeler,  28 
Id.,  79;  Oohen  «.  Dupont,  1  Sandf,,  260; 
Oook  V,  Hill,  8  Id.,  841 ;  Fleming  «.  Hollen- 
back,  7  Ba/rh,,  271;  Fox  e.  Jackson,  8  Id., 
865;  Horner  «.  Wood,  16  Id,,  886. 

254.  Two  trials.  In  two  actions  on  two 
policies  of  insurance  on  the  same  vessel,  when 
there  had  been  two  trials  In  each  cause,  and 
two  verdicts  for  the  pl^ntifi^  on  the  subject  of 
seaworthiness,  the  court  refused  to  grant  a 
third  trial  Supreme  Ot,,  1807,  Taloot  «. 
Commercial  Ins.  Oo.,  2  Johne.,  467. 

255.  On  motion  for  a  new  trial,  in  a  case 
where  there  have  been  two  concurring  ver- 
dicts and  much  testimony  on  both  sidee  upon 
a  question  of  fact,  though  the  verdiot  was 
against  the  weight  of  evidence,  and  the  charge 
of  the  Judge  not  entirely  satisfactory,  though 
without  positive  misdirection,  the  court  re- 
fused to  disturb  the  verdict  Supreme  Ct, 
1881,  Fowler  v.  JStna  Ins.  Oo.,  7  Wend.,  270. 

256.  Penal  aotiona.  In  a  penal  action,  the 
court  will  not  grant  a  new  trial  after  a  verdict 
for  the  defendant,  upon  the  ground  that  it  is 
against  evidence,  if  there  has  been  no  misdi- 
rection nor  irregularity.  Supreme  Ot,,  1818, 
Oomfort  f),  Thompson,  10  Johns,,  101 ;  1828, 
Baker  e.  Richardson,  1  Cow,,  77;  1886,  Over- 
seers of  Eocheeter  «.  Lumt,  15  Wend.,  565. 
Ma/yor^e  Ct.,  1802,  Brotherton  v.  Sinclair,  Liv, 
Jvd,  Op,,  62. 

257.  Though  the  action  be  penal,  and  ver* 
diet  be  for  defendant,  yet  if  such  verdiot  was 
induced  by  a  misdirection  of  the  Judge,  a  new 
trial  may  be  granted.  MayorU  Ot,,  1802^ 
Brotherton  e.  Sinclair,  Lk.  Jud,  Op,,  62. 

258.  An  action  under  the  provisions  of  1 
Rev.  Stat.,  696,  §  1,— giving  treble  damages 
to  the  party  injured  against  one  who  negli- 
gently sets  fire  to  his  own  woods, — ^is  penal  in 
its  character  within  this  rule.  Supreme  Ot., 
1846,  Lawyer  v.  Smitli,  1  Den,,  207. 

259.  The  court  will  not  grant  a  new  trial 


NEW  TRIAL. 


143 


Upon  what  Ofonnda  granted  j—XzoMdve  or  Inadeqiiato  DamagM. 


for  errors  of  judgment  in  the  jury,  in  weigh- 
ing the  evidence  in  penal  actions  and  those  of 
a  kindred  character,  where  the  verdict  is  for 
the  defendant.  80  held^  in  an  action  for  a 
statute  penalty,  where  the  court  deemed  the 
eyidenoe  very  decided — almost  irresistible — 
against  the  verdict.  Supreme  Ct.^  1859, 
Wheeler  «.  Oalkins,  17  How.  Pr.,  461. 

260.  Aotions  for  wrongs.  In  actions  for  a 
libel  and  slander,  and  other  actions  vindictive 
in  their  nature,  a  new  trial  will  not  be  grant- 
ed, after  a  verdict  for  the  defendant,  on  the 
ground  that  it  was  against  the  weight  of  evi- 
dence, unless  some  error  of  law  has  been  com- 
mitted, or  there  has  been  tampering  with  the 
jury.  Supreme  GU^  1808,  Jarvis  «.  Hatheway, 
Z  Johne.^  180 ;  S.  P.,  1812,  Hartin  «.  Hopkins, 
9  Id,,  86;  1824,  B!xp.  Baily,  2  Goio,,  479; 
1888,  Bundell  v.  Butler,  10  Wend,,  119;  1842, 
Lawyer  t.  Smith,  1  Den,,  207. 

261.  TJvaxj,  Verdicts  on  question  of  usury 
sustained,  although  against  weight  of  evidenbe. 
Rice  9.  Welling,  6  Wend,,  696 ;  Mansfield  «. 
Wheeler,  28  Id.,  79. 

262.  FizicUzig  of  judge.  Under  the  provi- 
sion of  the  Judiciary  Act  {Lwwe  ^1847,  ch. 
280,  §  80), — allowing  trials  before  a  judge, 
without  a  jury, — the  finding  of  a  judge  4s 
equivalent  to  a  verdict,  and  a  new  trial  is  not 
to  be  granted  on  the  ground  the  finding  is 
against  evidence,  except  where  it  would  be 
allowed  on  a  verdict  N,  T.  Superior  Gt,, 
1848,  Osborn  v,  Marquand,  1  Sanif.,  467.  S. 
P.,  Supr&me  GU,  1868,  Mann  «.  Witbeck,  17 
Sorb.,  888. 

263.  —  of  referee.  There  may  be  a  mo- 
tion for  a  new  trial  of  a  case  tried  by  a  referee, 
on  the  ground  that  his  report  is  contrary  to 
evidence.  Such  motion  should  be  made  at 
special  term,  and  it  should  properly  be  made 
upon  a  case.  A  stay  of  proceedings  may  be 
ordered  pending  the  motion.  Supreme  Gt, 
Sp.  r.,  1850,  Crist  V.  N.  Y.  Dry  Dock  Co.,  8 
Gode  R,  118;  afllrmed.  Id.,  141. 

264.  Unless  the  preponderance  of  testimony 
against  the  finding  of  a  referee  is  so  great  as 
to  warrant  the  presumption  of  partiality  or 
bad  faith,  or  at  least  unfairness,  or  mistake  in 
the  application  of  some  rule  of  law,  the  court 
will  not  disturb  the  report.  The  referee,  hav- 
ing the  witnesses  before  him  in  person,  has  a 
better  opportunity  than  the  court  to  determine 
the  degree  of  credit  to  which  their  testimony 
is  entitled.    K  T.  Gom.  PI,  1864,  Mazetti  «. 


N.  Y.  &  Harlem  R.  R.  Co.,  8  E,  D,  Smith,  98. 
S.  P.,  Supreme  Gt,  1849,  Spencer  9.  Utica  & 
Sclienectody  R.  R.  Co.,  6  Barb,,  837;  Sp.  T,, 
1862,  Shuart  u.  Taylor,  7  ffow.  Pr,,  251. 

265.  Reoehring  evidence  on  motion.  On 
motion  to  set  aside  a  verdict  as  not  warranted 
by  the  evidence,  the  court  will  not,  in  general, 
receive  evidence  to  supply  the  defect  of  proof. 
Evidence  may  be  received  on  such  motion  to 
show  ground  for  opening  an  inquiry,  but  not 
to  prevent  one.  [Distinguishing  8  Johns.  Oas., 
126.]  Supreme  Gt,  1804,  Watson  «,  Delafield, 
2  Gai,,  224. 

6.  Eeeemoe  or  Inctdequate  Damages, 

266.  Action  for  lands.  In  an  action  to  re- 
cover possession  of  real  property,  with  damages 
for  its  detention,  the  jury  assessed  joint  dam- 
ages for  the  withholding  a  certain  strip  of  land, 
and  for  an  encroachment  by  building  an  over- 
hanging wall.  It  appearing  that  the  pluntiff 
was  entitled  to  damages  on  the  second  of  these 
claims,  but  not  on  the  first, — Beld,  that  the 
court  could  not  sever  or  apportion  the  dam- 
ages ;  but  a  new  trial  must  be  granted,  unless 
plaintiff  would  remit  them  entirely.  If,  Y, 
Superi4>r  Gt,,  1866,  Sherry  «.  Freckling,  4 
Z>u«r,  462. 

267.  Action  on  policy.  Where  a  verdict 
for  plaintiff  in  an  action  on  a  policy  showed 
that  the  jury  adopted  the  plaintiff's  own  state- 
ment of  his  loss,  in  the  preliminary  proofs,  and 
gave  damages  for  some  articles  which  were 
saved  and  for  others  not  proved  to  have  been 
on  the  premises  at  all  at  tiie  time  of  the  fire, 
a  new  trial  was  awarded.  Nl  T,  Superior  Gt,, 
1829,  Moadinger  v.  Mechanics'  Fire  Ins.  Ck>., 
2  Hall,  490. 

268.  The  witneeses  varied  in  estimating 
the  damages  from  $800  to  $1,600.  But  the 
jury  assessed  the  damages  at  $1,648.  Held, 
excessive.  New  trial  granted  to  try  the  ques- 
tion of  damages  only.  Supreme  Gt,,  1886, 
Finch  f>.  Brown,  18  Wend.,  601. 

269.  Damages  above  claim.  A  new  trial 
will  not  be  granted  because  the  verdict  is  for 
a  larger  amount  than  the  damages  laid  in  the 
declaration ;  for  the  plaintiff  may  remit  the  ex- 
cess. Supreme  Gt,,  1829,  Dox  t>.  Dey,  8  Wend., 
866.    S.  P.,  Corning  t).  Coming,  6  N,  Y.,  97. 

270.  If  the  plaintiff  declares,  on  a  special 
contract,  and  on  a  quantum  meruit,  for  the 
same  services,  and  recovers  a  greater  amount 
than  is  claimed  in  either  count,  the  verdict 
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will  be  set  aside  and  new  trial  granted.  Su- 
preme Ot,  1881,  Mclntire  9.  Olark,  7  Wend,, 
880. 

271.  Wbare  interest  is  improperly  allowed, 
the  yerdiot  will  not  for  that  cause  be  set  aside; 
but  the  plaintiff  will  be  allowed  to  remit.  Su- 
preme Ot,y  1840,  McLanghlin  «.  Washington 
Mnt.  Ins.  Ck>.,  28  Wend.,  626. 

272.  Remittins.  Where  excessive  damages 
have  been  given,  and  the  actual  damages  are 
susceptible  of  calculation  with  considerable 
accuracy,  the  court  will  permit  the  plaintiff 
to  retain  his  verdict,  on  remitting  the  excess. 
Supreme  Ct.,  1827,  Jansen  v.  Ball,  6  Cow,,  628. 
8.  P.,  If,  Y.  Superior  Gt.,  1860,  Sturgis  «.  Law, 
8  Saindf,,  461. 

273.  The  defendant's  affidavit  of  merits 
stated,  also,  that  the  verdict  was  taken  for 
more  than  was  due ;  and  the  opposite  party 
offered  to  relinquish  the  surplus.  The  court 
refused  the  motion,  but  gave  the  defendant 
further  time  to  show  whether  the  excess  of 
the  verdict  was  the  sole  ground  of  his  affi- 
davit Supreme  Ot,,  1808,  Fink  «.  Bryden,  8 
Joh/M,,  246. 

274.  Two  Ijiala.  Although,  after  two 
trials,  with  a  like  finding  by  the  jury,  the 
court  would  not  set  aside  the  verdict  merely 
because  the  evidence  is  deemed  greatly  pre- 
ponderating against  it  upon  a  question  of  neg- 
ligence; yet  the  fSeu^t  that  the  jury  has  also 
found,  on  a  question  of  damages,  in  decided 
opposition  to  the  views  of  the  court  upon 
the  testimony,  forms  a  coincidence  which 
strengthens  the  apprehension  of  bias  and  par- 
tiality, and  may  require  interference,  even 
where,  upon  either  ground  alone,  it  might 
have  been  refused.  N,  Y.  Com,  PI,  1862, 
GiUigan  e.  K.  Y.  &  Harlem  B.  R.  Co.,  1 E,  D, 
Smith,  468. 

275.  Actioiui  for  wrooga.  The  courts  have 
an  unquestionable  power  to  grant  a  new  trial 
to  defendant  in  an  action  for  a  wrong,  on  the 
ground  that  the  damages  awarded  by  the  ver- 
dict are  excessive.  But  the  power  should  be 
sparingly  exercised.  Supreme  Gt.^  1864,  Clapp 
V.  Hudson  River  R.  R.  Co.,  19  Barh,,  461.  K 
Y.  Gom,  PI,  1866,  Blum  u.  Higgins,  8  AbhotU^ 
Pr.,  104. 

276.  In  an  action  for  an  assault  and  false 
imprisonmeot,  against  a  military  commander, 
for  arresting  the  plaintiff,  a  private  citizen, 
on  a  charge  of  treason,  confining  him  for  five 
days,  and  trying  him  before,  a  court-martial, 


the  jury  found  a  verdict  for  the  plaintiff  foi 
$9,000  damages;  and  a  new  trial  was  granted 
for  excessiveness  of  the  damages.  Supreme 
Gt,  1816,  McOonnell  t,  Hampton,  12  Johne,, 
284. 

277.  I>aiiiage8  must  idlow  in^irpper  mo- 
tive. In  actions  for  wrongs, — e,  g,,  libel,  false 
imprisonment,  seduction, — the  courts  will  not 
grant  a  new  trial  on  the  ground  of  excessive 
damages,  unless  the  amount  of  damages  be 
so  flagrantly  outrageous  and  extravagant,  as 
manifestly  to  show  that  the  jury  must  have 
been  actuated  by  serious  mistake,  or  by  pas- 
sion, partiality,  prejudice,  or  corruption.  Su- 
preme Gt,  1812,  Coleman  «.  Southwiok,  9 
Johne.,  46  ;  approved  and  followed,  1818, 
Southwick  t;.  Stevens,  10  Id,,  448;  1816, 
MoConnell  f>.  Hampton,  12  Id,,  284;  1826, 

Sargent  v. ,  6  Gaw.,  106;  1826,  Moody 

V,  Baker,  Id,,  861 ;  1828,  Oole  v.  Perry,  8  Id,, 
214;  1829,  Douglass  v.  Tousey,  2  Tr<»u2.,  862; 
1886,  Finch  v.  Brown,  18  Id,,  601;  1840, 
Bump  V.  Betts,  28  Id.,  86;  1864,  Knight  v. 
Wilcox,  18  Barb.,  212 ;  Clapp  v,  Hudson  River 
R.  R.  Co.,  19  Id.,  461 ;  1866,  Curtis  v.  Roches- 
ter &  Syracuse  R.  R.  Co.,  20  Barb.,  282;  af- 
firmed, on  other  grounds,  18  K  Y,  (4  Smith), 
684;  1867,  Travis  v,  Barger,  24  Barb,,  614; 
Sp,  T.,  Hager  v,  Danforth,  8  Mw,  Pr,,  436; 
reversed,  on  other  grounds,  20  Barb,,  16.  j^, 
Y,  Gem,  PI.,  1866,  Blum  v.  Higgins,  8  AUotU* 
Pr.,  104. 

27a  Aotiaa  agaioBt  justice.  Defendant, 
as  justice  of  the  peace,  rendered  a  judgment 
without  jurisdiction  for  fifteen  dollars,  and 
issued  an  execution  thereon,  under  which  a 
constable  sold  plaintiff^s  property.  In  an  ac- 
tion of  trespass  brought  by  the  defendant  in 
the  judgment  against  the  justice  and  con- 
stable, a  verdict  was  given  for  the  plaintiff 
for  $276  damages.  There  was  reason  to  be- 
lieve that  the  justice  had  acted,  not  malicious- 
ly, but  under  a  mistake  as  to  the  extent  of  his 
jurisdiction;  and  there  were  strong  circum- 
stances to  show  that  the  party  himself  had., 
through  his  agent,  purchased  the  goods  under 
the  execution,  at  a  price  about  equal  to  the 
amount  of  the  judgment,  and  therefore  could 
not  have  sustained  damages  to  a  greater 
amount.  The  court,  notwithstanding,  refused 
a  new  trial;  as  the  case  admitted  of  doubt, 
and  the  question  was  fairly  submitted  to  the 
jury.  Supreme  Gt,,  1818,  Woodward  «.  Paine, 
15  Johm.,  498. 
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279.  In  trospaM  for  a  distTMa  made  under 
an  in8a£Bcient  affidayit,  when  there  ia  evidence 
of  special  damage,  and  the  damages  are  not  so 
great  as  to  evince  passion,  prejadice,  or  par- 
tiality on  the  part  of  the  jury,  a  new  trial  will 
not  he  granted.  Sufreme  Ot^  1886,  Marqnissee 
V.  Ormston,  15  Wend^  868. 

280.  BfaUokraB  anit  In  an  action  for  ma- 
liciously suing  out  a  justice's  attachment  npon 
a  paid  judgment,  the  jury  gave  $760  damages, 
and  the  court  refused  to  interfere.  Supreme 
(X,  1840,  Bump  v.  Betts,  28  Wend.,  86. 

281.  SgdHOtioil  Where,  in  an  action  for 
seduction,  the  jury  found  a  verdict  for  the 
plaintiff  for  $8,000,  the  court  refused  to  grant 
a  new  trial  on  the  ground  of  excessiveness  of 
damages.  [Reviewing  many  cases.]  Supreme 
Ct^  1854,  Travis  «.  Barger,  24  Barb.,  614. 

282.  SLander.  It  is  only  in  rare  cases 
that  the  court  will  grant  a  new  trial  in  an 
action  for  libel  or  slander  because  the  damages 
allowed  are  ezcesnve.  To  authorize  a  new 
trial  for  that  cause,  the  amount  must  be  so 
large  as  to  be  clearly  and  gfrossly  unjust,  and 
to  make  it  apparent  that  the  verdict  is  the  re- 
sult of  excitement  and  passion,  or  some  other 
influence  than  that  of  the  law  and  the  evi- 
dence. Supreme  Gt.,  1866,  Potter  v.  Thomp- 
son, 22  Barb.,  87;  8.  P.,  1806,  Tillotson  «. 
Cheetham,  2  Johns.,  68 ;  1827,  Root  e.  King, 
7  0(no.,  618 ;  1888,  Ostrom  v.  Calkins,  6  Wend,, 
268;  Byckman  v.  Parkins,  9  Wend.,  470.  JV. 
T.  Superior  Ot,  1849,  Oook  v.  Hill,  8  Sand/., 
841. 

283.  Crim.  con.  The  court  has  power  to 
grant  a  new  trial  for  excessiveness  of  damages 
in  actions  of  erim.  eon. ;  but  the  power  ap- 
pears never  to  have  been  exercised  in  actions 
of  that  nature.  Supreme  Ot.,  1886,  Smith  «. 
Hasten,  16  Wend.,  270. 

284.  Therefore,  in  such  an  action,  although 
the  damages  were  $8,000,  and  there  was  proof 
of  negligence  on  the  part  of  the  husband,  yet 
the  court  refused  to  interfere.    lb. 

285.  Bnticing  away  wife.  A  verdict 
against  defMidant  in  an  action  for  enticing 
away  plaintiffs  wife,  will  not  be  set  aside  as 
excessive,  unless  it  appears  that  the  jury  were 
actuated  by  improper  motives.  JV.  T.  Com. 
Pl.^  1856,  Scherpf  t>.  Baadeczky,  1  AbboM  Pr., 
866;  S.  a,  4  E.  D.  SmWh,  110. 

286.  The  court  will  not  infer  this,  merely 
from  the  amount  of  the  damages  awarded.  lb. 

ZSrr.  Remitting.    In  an  action  for  a  wrong, 
Vol.  IV.— 10 


where  the  court  deem  the  damages  excessive, 
so  that  defendant  is  entitled  to  relief,  they 
may  permit  the  plaintiff  to  reduce  the  verdict, 
by  remitting  a  part  of  the  damages,  to  an 
amount  named  by  the  court,  and  refuse  a  new 
trial  on  this  being  done.  N.  Y.  Superior  Ot., 
1849,  Diblin  «.  Murray,  8  Sandf.,  19.  Su- 
preme Ct.,  1862,  Collins  t).  Albany  &  Schenec- 
tady R.  R.  Co.,  12  Barb.,  492;  1854,  Clapp  f>. 
Hudson  River  R.  R.  Co.,  19  Id.,  461. 

288»  Where,  in  an  action  against  husband 
and  wife,  for  slander  uttered  by  the  wife,  in 
charging  the  plaintiff  with  theft,  the  evidence 
did  not  show  malice,  circumstances  were 
proved  which  were  calculated  to  excite  sus- 
picion ;  and  it  was  proved  that  the  plaintiff 
himself  had  said,  in  view  of  the  circumstances, 
that  he  did  not  blame  her ; — Held,  that  this 
was  a  case  for  moderate  damages;  and  the 
jury  having  found  a  verdict  in  favor  of  the 
plaintiff  for  $600,  a  new  trial  was  ordered,- 
unless  the  plaintiff  would  stipulate  to  reduce 
the  amount  to  $200.  Supreme  Ot.,  1866,  Pot^ 
ter  V.  Thompson,  22  Barb.,  87. 

289.  Inadequate  damages.  The  court 
may  grant  a  dew  trial,  as  well  where  the 
damages  are  inadequate,  as  where  they  are 
excessive,  if  the  case  be  such  as  clearly  to 
indicate  that  the  jury  have  acted  under  the 
influence  of  partiality,  bias,  or  a  perverted 
judgment  Accordingly,  where  a  recovery 
was  had  in  an  action  for  the  defendant's  neg- 
ligence, whereby  the  plaintiff  was  ii^ured, 
and  sustained  severe  bruises  upon  his  month 
and  face,  and  one  of  his  teeth  was  knocked 
out;  it  was  Held^  that  the  verdict  of  the  jury 
for  $10  only,  was  grossly  inadequate,  and  that 
the  plaintiff  was  entitled  to  a  new  trial,  on 
payment  of  costs,  unless  the  defendant  should 
consent  to  a  material  increase  in  the  amount 
of  damages  found.  K  T.  Oom.  PI,  1864, 
Richards  v.  Sandford,  2  B.  D.  SmUh,  849; 
8.  C,  12  K  Y.  Leg.  Obe.,  94. 

7.  Surprise. 

290.  Time  of  moving.  A  motion  for  a 
new  trial  on  the  ground  of  surprise  merely, 
must  be  made  at  the  special  term,  and  with- 
out delay.  It  comes  too  late  after  judgment 
perfected.  Supreme  Ot.,  1848,  Rapelye  e. 
Prince,  4  HUl,  119. 

291.  A  party  applying  for  a  new  trial  on 
the  ground  of  surprise,  must  show  that  he  has 
used  reasonable  diligence  in  making  his  mo- 
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tion.  Where  more  than  four  months  had 
elapsed,  and  no  ezcase  was  shown  for  the  de- 
lay, and  judgment  had  been  perfected  in  the 
mean  time, — Eeld^  that  the  motion  most  be 
denied.  BuprefM  GU^  8p.  71, 1848,  Snowhill 
ads.  Knapp,  1  K  Y.  Leg.  OU.,  16. 

292.  "VThat  afOdavite  requisite.  In  mov- 
ing for  a  new  trial  on  the  ground  of  surprise 
by  the  testimony  uf  his  own  witness,  the 
party  must  produce  the  affidavita  of  other 
persons,  showing  that  he  can  make  out  a  dif- 
ferent case  by  them.  Supreme  Ot.<,  1885,  Phe- 
nix  0.  Baldwin,  U  Wend^  62. 

293.  "VThat  is  deemed  *"  smprise."  A  par- 
ty cannot  have  a  new  trial  on  the  ground  of 
surprise,  to  enable  him  to  rebut  testimony 
which  he  was  aware  before  the  former  trial 
might  be  introduced.  Supreme  Ct^  1851, 
ICeakim  «.  Anderson,  11  JScird.,  215. 

294.  When  a  party  alleges  surprise  as  a 
ground  of  his  application  for  relief^  he  is 
bound  to  show  that  some  act  prejudicial  to 
him  has  been  done,  which  with  a  proper  in- 
quiry into  the  flMts  of  the  case  he  could  not 
have  anticipated,  and  against  which  he  could 
not,  with  due  vigilance,  havtf  protected  him- 
self. Supreme  Ct.,  8p.  21, 1852,  Oraig  v.  Fan- 
ning, 6  How.  Fr^  886. 

29ff.  A  motion  for  a  new  trial  on  the 
ground  of  surprise  will  not  be  granted  where 
the  party  has  submitted  his  cause  without  ob- 
jection, and  only  asks  relief  after  finding  the 
verdict  is  against  him.  Supreme  Ct^  Sp.  7*., 
1864^  People  t .  Hack,  2  Pcurh.  Or.,  678 ;  S.  0., 
10  H<m.  Pr.,  261.  S.  P.,  N.  7.  Oom.  Fl,  1857, 
De  Leyer  «.  Michaels,  5  AhhoM  Fr.^  208. 

296.  A  nonsuit  will  not  be  set  aside  and 
new  trial  granted,  on  the  ground  that  plaintiff 
was  surprised  by  the  ground  of  objection 
taken  at  the  trial,  and  did  not  come  prepared 
to  meet  it.  Supreme  Ot.,  1812,  Jackson  v. 
Roe,  9  JbAfM.,  77. 

297.  Absence  of  witness.  A  material 
witness  was  subposnaed  by  defendant,  and 
attended,  but  shortly  before  the  cause  was 
called  on  absented  himself,  and  his  absence 
was  not  discovered  by  defendant  until  after 
the  jury  were  sworn,  by  which  means  a  ver- 
dict passed  against  the  defendant.  Meld,  that 
a  new  trial  ought  to  be  granted ;  especially  as 
it  appeared  that  as  well  the  witness  as  the  per- 
son answerable  over  to  the  defendant,  were  in- 
solvent Supreme  OL,  1817,  Ruggles  v.  Hall, 
14  Johm.,  112. 


298.  The  sudden  departure  from  court  of  a 
witness  regularly  subposnaed, — Meld,  under 
the  circumstances,  a  surprise  warranting  a 
new  trial.  Supreme  Ct.,  1841,  Tilden  v,  Gar- 
diner, 25  Wend.^  668. 

299.  Adversaxy's  witness.  A  new  trial 
will  not  be  granted  on  the  ground  of  surprise, 
where  surprise  arose  from  the  production  oC 
an  unexpected  witness  to  certain  facts,  to  im 
peach  whom  no  preparation  had  been  made^ 
and  the  omission  to  call  an  anticipated  wit- 
ness, whose  impeachment  had  been  prepared 
for.  Supreme  Gt.,  Sp,  T.,  1858,  Beaoh  «.  Took- 
er,  10  Mow.  Fr.,  297. 

300.  Party  misled  by  advene  attorney. 
A  new  trial  will  not  be  granted,  merely  be- 
cause the  attorney  for  the  plaintiff  promises 
the  agent  of  the  defendant,  to  whom  the  de- 
fence is  confided,  to  write  to  his  client  (the 
plaintiff),  submitting  the  agent^s  propositions 
for  setUement;  but  afterwards  notioes  the 
cause  for  trial,  and  tries  it  in  the  agent^s  ab- 
sence, without  communicating  to  him  the  re- 
sult of  his  proposition ;  especially  on  the  gen- 
eral affidavit  of  meriU.  Supreme  Gt.,  1838, 
Jackson  «.  Van  Antwerp,  8  (7<h0.,  278. 

301.  The  plaintiff^s  attorney  put  out  of  his 
possession  a  deed  important  as  evidence  for 
the  defendant,  and  on  being  subpoenaed  to 
produce  it,  gave  no  notice  that  it  was  not  in 
his  possession  till  the  trial.  MM,  that  de- 
fendant was  entitled  to  a  new  trial  on  the 
ground  of  surprise.  Supreme  Ot.,  1881,  Jack- 
son «.  Warford,  7  Wend.,  62. 

302.  The  fact  that  the  plaintiff  and  hia 
counsel  led  defendant  to  believe  that  certain 
facts  would  be  admitted,  or  not  serionaly  dis- 
puted, at  the  trial,  and  so  he  was  induced  to 
omit  preparing  evidence  of  them,  is  not— 
there  being  no  fifaud — such  surprise  as  calls 
for  a  new  trial.  Supreims  Gt.,  Sp.  T.,  1855, 
Taylor  e.  Harlow,  11  Maw.  Fr.,  285. 

303.  Papers  stqjpressed.  On  a  motion  to 
set  aside  a  verdict  and  order  a  new  trial,  un- 
der peculiar  circumstances,  for  irregularity,— 
consisting  in  an  alleged  suppression  by  de- 
fendant's attorney  of  plaintiff^s  exhibits,  which 
it  was  agreed  the  jury  should  take  ont  witli 
them, — the  special  term  deeming  the  afiidavits 
conflicting,  ordered  an  issue  to  try  the  ques- 
tion of  irregularity.  Meld,  proper.  N.  K 
Gam.  Fl,  1851,  Hastings  v.  McKinley,  %  JS.  D. 
Smith,  45. 

304.  In  an  action  for  seduotlozi,  the  fe- 
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male  having  sworn  that  ^e  became  pregnant 
by  the  defendant  on  a  particular  day,  affida- 
Tits  showing  an  alibi  and  sarprise  were  held 
good  ground  for  a  new  trial.  Supreme  Ot,, 
1825,  Sargent  «.  ^-*,  6  Goto.,  106. 

306.  Inoomot  papers.  The  plaintiff  had 
a  verdicti  in  an  action  on  an  award,  on  a  plea 
of  no  award,  and  the  award,  though  inoor- 
recUj  set  forth  in  declaring,  was  correctly 
transcribed  in  the  oyer.  Beld^  that  ,the  de- 
fendant could  not  have  a  new  trial  on  the 
ground  of  surprise.  Supreme  Ct.,  1811,  James 
«.  Walnith,  8  Johm.,  410. 

306l  Motion  for  new  trial,  on  the  ground 
of  surprise  in  respect  to  an  error  in  the  copy 
complaint  served  on  d^endant  undw  pecu- 
liar circumstances,  denied.  iV.  Y.  Com,  Fl.y 
JS^.  T^  1851,  Wilcox  «.  Bennett,  10  K  7.  Leg. 
Obe.,  80. 

307.  Meobanlca' Had.  The  owner  of  prop- 
erty upon  which  several  parties  claimed  me- 
chanics* liens,  brought  against  them  an  action 
to  ascertain  the  amount  and  priority  of  their 
liens  upon  such  property,  and  upon  a  fund 
produced  by  a  Judicial  sale  thereof  and  to 

'  procure  a  discharge  of  such  liens,  and  to  de- 
termine the  extent  of  the  personal  liability  of 
such  owner.  On  the  trial,  one  of  the  defend- 
ants proved  only  the  pendency  of  proceedings 
upon  his  lien  in  another  court,  his  counsel 
sappoeing  that  fact  sufficient  to  protect  his 
rights;  but  the  court  holding  such  evidence 
insufficient,  excluded  his  claim.  After  judg- 
ment was  rendered,  but  before  it  had  been 
executed,  he  applied,  on  petition  and  affida- 
vits, for  leave  to  come  in  and  prove  his  claim. 
Held^  that  the  motion  should  be  granted.  The 
petitioner  should  be  allowed  a  reference  to 
establish  the  existence,  amount,  and  priority 
of  his  claim,  but  not  to  question  the  existence 
and  amount  of  others, — ^he  giving  security  for 
costs  of  the  reference,  and  stipulating  to  waive 
the  trial  of  his  proceedings  on  the  lien  else- 
where. N".  7.  Superior  Ot,  1867,  Levy  «. 
Joyce,  1  Bono^y  622. 

308.  SeotioQ  174  of  the  Code  of  Proce- 
dare — ^allowing  a  party  to  be  relieved  against 
a  jadgment  taken  against  him  through  mis- 
take, sorprise,  &c. — ^was  intended  to  allow  re- 
lief from  judgment  taken  by  default,  not  upon 
trial.  It  does  not  introduce  any  new  rule  of 
granting  new  trials  on  the  ground  of  surprise. 
jr.  jr.  Com.  PI.,  Sp.  r.,  ISSl,  Wllcox  «.  Sen- 
nettj  10  IT.  r.  Leg.  OU.,  80. 


8.  Newly  discovered  EMence, 

309.  The  general  rale.  In  respect  to  grant- 
ing new  trials,  on  the  ground  of  newly  discov- 
ered testimony,  the  following  principles  are ' 
settled:  1.  The  testimony  must  have  been 
discovered  since  the  former  trial.  2.  It  must 
be  such  as  could  not  have  been  obtained,  with 
reasonable  diligence,  on  the  former  trial.  3.  It 
must  be  material  to  the  issue.  4.  It  must  go 
to  the  merits  of  the  case,  and  not  to  impeach 
the  character  of  a  former  witness.  5.  It  must 
not  be  cumulative.  Supreme  Ct.^  1888,  People 
«.  N.  Y.  Superior  Ot.,  10  Wend.,  285.  Com- 
pare Porter  v.  Talcott,  1  Gou>.,  859. 

310.  Iiaohea.  To  warrant  granting  a  new 
trial,  on  the  ground  of  newly  discovered  evi- 
dence, the  facts  ought  to  be  strong,  and  the 
case  free  from  laches.  Supreme  Ct.,  1805, 
HoUingsworth  «•  Napier,  8  (7ai.,  182 ;  S.  P., 
Williams  v.  Baldwin,  18  Johns.,  489.  Oompare 
Kendrick  f>.  Delafield,  2  Gai.,  67. 

311.  To  warrant  granting  a  new  trial,  on 
the  ground  of  newly  discovered  evidence,  it 
ought  to  appear  that  the  testimony  has  been 
discovered  since  the  last  trial;  or  that  no 
laches  is  imputable  to  the  party,  and  that  the 
testimony  is  material.  If  the  party  had  knowl- 
edge of  the  exiBtence  of  the  testimony,  but 
could  not  procure  it  in  time,  he  ought  to  have 
applied  to  postpone  the  former  trial.  Supreme 
GL,  1804,  Vandervoort  v.  Smith,  2  Gai.,  155  ;* 
S.  P.,  1818,  Jackson  o.  Malin,  15  Johns.,  298.  ] 

312.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered'  evidence, 
where  the  evidence,  though  not  actually 
known  to  the  party  and  his  counsel  before 
the  former  trial,  might  have  been  discovered 
by  reasonable  diligence.  Supreme  Gt.,  Sp,  71, 
1854,  People  «.  Mack,  2  P<vrk.  Gr.,  678 ;  S.  0., 
10  Houi.  Pr.,  261.  S.  P.,  K  T.  Gom.  PI,  1859, 
Leavy  v.  Roberts,  8  AbbotW  Pr.,  810. 

313.  Fbrgettlng  testimony.  Where  testi- 
mony was  known  to  the  party  before  the 
tria],  but  was  forgotten  by  him,  though  with 
reasonable  care  it  might  have  been  remem- 
bered, he  cannot,  on  recalling  it  to  mind, 
have  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  Supreme  Gt.,  1838,  People 
V.  N".  Y.  Superior  Ct.,  10  Wend.,  285 ;  1849, 
Fleming  v.  Hollenback,  7  Barb.,  271. 

*  To  the  same  effect  is  the  opinion  of  Spenckb,  J., 
in  Pahner  v.  Mulligan,  8  Oai.j  807,  818. 
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314.  On  motion  on  behalf  of  a  bank,  for  a 
new  trial  of  an  action  against  the  bank,  it  ap- 
peared that  the  newly  disooyered  witness  was 
a  former  clerk  of  the  bank,  and  that  his  rela- 
tion to  the  facts  in  issue  was  known  to  the 
cashier  of  the  bank  before  tke  former  trial, 
and  that  the  cashier  had  cantioned  the  witness 
to  remember  the  facts,  ffeld,  that  laches  was 
imputable  to  the  bank  in  not  producing  the 
witness  on  the  former  trial.  That  the  cashier 
had  forgotten  the  materiality  of  the  witness 
was  no  ground  for  a  new  triaJ.  [7  Mass.,  207.] 
Supreme  Ct,^  1838,  People  f>.  N".  T.  Superior 
Ot.,  10  Wend.,  285. 

315.  Mistake  of  witness.  A  witness  may, 
while  under  examination,  explain  and  correct 
his  testimony.  But  his  affidavit  will  not  be 
received,  after  the  trial,  to  correct  his  testi- 
mony, as  ground  for  granting  a  new  trial. 
Supreme  CLy  1804,  Steinbach  «.  Oolnmbian 
Ins.  Co.,  2  (7at.,  129;  8.  P.,  1808,  Jackson  v. 
Bowen,  8  Johns.  Oae.,  2  ed.,  696. 

316.  Where  it  clearly  appears  that  a  witness 
has  fallen  into  a  mistake  in  giving  his  testi- 
mony upon  a  material  point  in*  the  cause,  the 
court  may,  in  its  discretion,  grant  a  new  trial. 
But  the  circumstances  should  render  it  proba- 
ble that  the  mistake  decided  the  verdict.  Su^ 
preme  Ot,  1844,  Ooddington  t>.  Hunt,  6  Eilly 
695;  Sp.  7*.,  1851,  Mersereau  v,  Pearsall,  6 
Eow.  Fr.y  298. 

317.  Irrelevant  evidence.  On  a  motion 
for  a  new  trial,  on  the  gronnd  of  newly  dis- 
covered evidence,  if  the  court  is  of  the  opinion 
that  the  new  evidence  is  irrelevant  or  imma- 
terial, the  new  trial  will  be  refused.  Supreme 
Ct.y  1804,  Vandervoort «.  Smith,  2  Cai,,  165; 
1805,  Palmer  t.  Mulligan,  8  Id,,  807. 

318.  If  the  court  is  of  opinion  that  the 
newly  discovered  evidence,  had  it  been  before 
the  jury,  would  have  made  no  difference  in 
the  verdict,  the  motion  for  a  new  trial  may 
be  denied.  Supreme  Ot.^  1808,  De  Fonclear  v. 
Shottenkirk,  8  JekM,,  170. 

319.  On  the  trial  of  an  action  on  a  policy 
of  insurance,  it  was  admitted  that  the  vessel 
was  captured  at  sea.  Defendant  moved  for  a 
new  trial,  on  newly  discovered  evidence  that 
she  was  seized,  not  at  sea,  bat  in  port.  Held, 
that  the  defendant  was  concluded  by  his  ad- 
mission, and  the  evidence  conld  not  be  re- 
ceived. Supreme  Ct.,  1804,  Vandervoort  «. 
Smith,  2  Cai.,  156. 

320.  Admissions.    Where  the  action  is  be- 


tween the  original  ^parties,  a  new  trial  will 
not,  in  general,  be  granted,  to  admit  proof  of 
admissions  of  a  plaintiff  as  newly  discovered 
evidence.  But  the  court  will  be  less  strict 
when  the  action  is  against  an  executor,  ^.. 
Supreme  Ct,,  1880,  Guyot «.  Butta,  4  Wend., 
679. 

321.  Testimony  which  oofold  not  be  com- 
pelled. That  a  new  trial  will  not  be  granted 
on  the  score  of  newly  discovered  evidence, 
where  the  witness  relied  on  could  not  be  com- 
pelled to  testify  to  the  facts  on  the  new  trial. 
Supreme  Ct,,  1809,  Shumway  ».  Fowler,  4  . 
Johne,,  425. 

322.  Impeaching  testimony.  Newly  dis- 
covered evidence  which  merriy  goes  to  im- 
peach the  credit  of  a  witness  examined  on  the 
trial,  is  not  ground  fbr  granting  a  new  trial. 
Supreme  Ct.^  1808,  Brown  «.  Hoyt,  8  JoIvm,, 
255;  1809,  Shumway  f>.  Fowler,  4  Id,,  425; 
1840,  Harrington  v.  Bigelow,  2  Den.,  109; 
1849,  Fleming  p.  Hollenback,  7  Baah,,  271; 
1851,  Meakin  v.  Anderson,  11  Bwrh.,  215;  Sp, 
T,,  1858,  Beach  ©.  Tooker,  105(w.  iV.,  297. 

So  held,  where  the  witness  sought  to  be  im- 
peached had  died  since  the  trial.  Supreme  Ot«t 
1810,  Dnryee  v,  Dennison,  5  J<^ns,,  248. 

323.  Cnmnlative  evidence.  A  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  which  is  merely  cumula- 
tive. Supreme  Ot,,  1828,  Whitbeck  «.  Whit- 
beck,  9  Cow.,  266.  K  T,  Superior  Ct.,  1829, 
Wheelwright  v.  Beers,  2  Hall,  891;  1848,  Bris- 
bane 9.  Adams,  1  Sandf.,  196 ;  1854,  Nason  v. 
Cockrofti  8  Duer,  866. 

324.  The  discovery  of  new  witnesses  to  a 
fact  controverted  at  the  trial,  is  not  ground 
for  granting  a  new  trial ;  except,  perhaps,  in 
rare  cases.  Supreme  Ct,,  1804,  Steinbach  v. 
Columbian  Ins.  Oo.,  2  Cai,,  129;  a  O.,  GeL  S 
C,  Com.,  874;  1811,  Smith  f>.  Brush,  8  JohM,,^ 
84;  1818,  Pike  «.  Evans,  15  Id,,  210. 

325.  A  new  trial  will  not  be  granted  npon 
the  ground  of  newly  discovered  evidence, 
where  such  evidence  merely  goes  to  disprove 
what  has  been  sworn  to  on  the  former  trial, 
and  not  to  establish  any  new  fact  Suprenhe 
Ct.,  1808,  Halsey  «.  Watson,  1  Cai.,  24;  S.  C, 
Col.  S  a  Cos.,  160. 

326.  "What  evidence  is  ''cmnnlative."  If 
newly  discovered  evidence  relates  to  any  fact 
proved  or  controverted,  whether  bearing  npon 
the  issue  directly  or  collaterally,  it  is  onmnla- 
tive,  and  not  ground  of  new  trial.    H.  K  Oan%, 
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P^  3^.  T^  1869,  Leavy  v.  Roberts,  8  AbUtW 
Pr,,  810. 

327.  Oomolative  evidence  means  additional 
evidence  to  support  the  same  point,  and  which 
is  of  the  same  character  with  evidence  already 
produced.  Thns,  where  the  case  tnrned  on 
the  question  whether  a  bill  of  exchange  was 
lodged  at  bank  before  or  after  noon  of  a  cer* 
tain  day,  and  on  the  former  trial  both  parties 
produced  testimony  as  to  the  time  when  it 
was  left, — ^the  testimony  of  a  newly  discovered 
witness,  corroborating  and  supporting  the  tes- 
timony adduced  to  show  that  the  bill  was  left 
after  noon,  is  cumulative.  Supreme  Ct^  1888, 
People  V.  N.  Y.  Superior  Ot.,  10  Wend.^  886. 
Followed,  If.  Y.  Superior  Ot.,  1848,  Brisbane 
V.  Adams,  1  Sandf.^  195.  Supreme  Ct.,  1849, 
Fleming  «.  Hollenback,  7  Ba/rh.,  271. 

328.  Instanoes.  Facts  may  tend  to  prove 
the  same  proposition,  and  yet  be  so  dissimilar 
in  kind  as  to  afford  no  pretence  for  saying  they 
are  cumulative.  Proof  that  pUintiff  had  ac- 
knowledged a  settlement  of  the  demand  should 
not  be  deemed  cumulative,  where  the  former 
evidence  of  payment  was  presumptive  merely. 
Supreme  Ct.,  1880,  Guyot  «.  Butts,  4  Wend.^ 
579. 

329.  On  the  former  trial  of  an  action  of 
erim.  etm.,  the  only  ground  of  defence  con- 
tested was  that  of  alleged  negligence  on  the 
pert  of  the  husband.  After  the  trial,  defend- 
ant discovered  evidence  that  the  plaintiff  had 
for  some  time  previous  to  the  trial  been  living 
in  adultery.  Beldy  that  this  evidence  was  ma- 
terial, and  was  not  cumulative,  and  a  new  trial 
was  granted.  Supreme  Ot.,  1886,  Smith  v. 
ICasten,  16  Wend.,  270. 

33(X  Where  on  the  first  trial  the  main  fact 
was  proved  by  a  single  witness  for  the  plain- 
tiff and  the  defendant  then  sought  to  over- 
come his  testimony  by  proof  of  his  own  state- 
ments, and  of  circumstances  inconsistent  with 
each  fact;  and  the  defendant  moved  for  a 
new  trial,  on  a  newly  discovered  witness  who 
would  prove  similar  inconsistent  acts  and 
statements ; — Held,  that  the  evidence  was  cu- 
mulative. K  T.  Superior  Ot,,  1848,  Brisbane 
«.  Adams,  1  Sand/.,  196. 

331.  On  trial  of  an  action  for  inducing 
plaintiff,  by  fraudulent  representations,  to  loan 
money  to  a  third  person,  the  plaintiff  proved 
<x»ilTer8ations  with  the  defendant  constituting 
the  repl*e8entations  alleged.  The  defendant 
-oi&red  no  testimony  on  this  subject.     De- 


fendant afterwards  moved  for  a  new  trial,  on 
the  ground  of  newly  discovered  testimony  to 
prove  other  portions  of  the  same  conversation. 
Held,  that  the  testimony  could  not  be  consid- 
ered cumulative,  its  object  being  to  prove 
parts  of  a  conversation,  which  the  plaintiff  *9 
witness  did  not  prove ;  nor  was  it  objectiona- 
ble as  impeaching  the  testimony  of  plaintiff's 
witness.  K  T.  Oom.  PI.,  1860,  Simmons  v. 
Fay,  1  E.  D.  Smith,  107. 

33Z  MOitaxy  bounty  lands.  But  in  ac- 
tions of  ejectment  for  military  bounty  lands, 
where  the  principal  question  in  the  cause  is  as 
to  the  identity  of  the  soldier  entitled  to  the 
bounty  land,  each  party  claiming  under  a  per- 
son of  the  same  name,  by  different  deeds,  the 
court  will  grant  a  new  trial  on  affidavits  of 
newly  discovered  evidence  relative  to  the 
identity  of  the  patentee,  though  such  evi- 
dence consists  of  cumulative  facts  relating  to 
the  point  which  was  the  subject  of  inquiry,  at 
the  former  trial.  These  cases  are  deemed  pe- 
culiar, and  are  not  strictly  governed  by  the 
rules  relative  to  granting  new  trials  in  other 
cases.  Supreme  Ot,  1816,  Jackson  d.  Crosby, 
12  Johns.,  8&4. 

333.  So  in  this  description  of  cases  where 
personal  identity  is  in  question,  a  new  triai 
may  be  granted  to  give  an  opportunity  of  im- 
peaching the  character  of  a  principal  witness. 
Supreme  Ot,  1817,  Jackson  «.  Kinney,  14 
Johns.,  186;  S.  P.,  1826,  Jackson  v.  Hooker, 
6  €ow.,2(fl. 

334.  Impeaching  newly  dlaoovered  wit- 
ness. On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  is 
competent  for  the  adverse  party  to  show,  by 
affidavit,  that  the  witness  whose  testimony  is 
stated  to  be  material  and  newly  discovered, 
is  wholly  unworthy  of  credit.  Supreme  Ot, 
1821,  Williams  v.  Baldwin,  18  Johns.,  489 ; 
1849,  Fleming  v.  Hollenback,  7  Barb.,  271. 

335.  Where  on  an  application  for  a  new 
trial  on  the  ground  of  newly  discovered  testi- 
mony, the  affidavit  stated  the  new  witness 
to  be  a  man  of  good  character, — ffeld,  that 
counter-affidavits  to  this  point  were  admissi- 
ble. Supreme  Ot,  1804,  Pomroy  v.  Colum- 
bian Ins.  Co.,  2  Oai.,  260 ;  S.  0.,  .Ool  db  0. 
Oas.,  408. 

336.  The  new  evidence  must  be  stated. 
A  party  applying  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  must  lay  before 
the  court  the  facts  newly  discovered,  or  show 
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Bome  good  reason  for  the  omission.    Supreme 
Ot,^  1805,  HoUingsworth  «.  Napier,  8  (7at.,  182. 

337.  An  affidavit  which  merely  states  that 
the  newly  discovered  witness  has  *^told'^  the 
party  the  facts  relied  on,  is  not  sufficient  to 
move  for  a  new  trial.  Supreme  Ot.,  1809, 
Shnmway  v.  Fowler,  4  Johne,^  426. 

338.  A  new  trial  will  not  be  granted,  on  the 
ground  of  newly  discovered  evidence,  without 
the  production  of  the  witne98'*i  affidavit  of  the 
facts,  or  proof  that  it  cannot  be  obtained.  2^, 
F.  Superior  Gt.^  1828,  Denn  f>.  Morrell,  1 
Hall^  882. 

339.  Case  reqaiaite.  A  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence will  not  be  heard,  unless,  with  the  affi- 
davits in  support  of  the  motion,  there  be  a 
case  showing  what  transpired  on  the  trial. 
Supreme  Ot,^  1881,  Anonymous,  7  FJwMi.,  881. 

340.  Connter-affidavits.  On  a  motion  for 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  counter-affidavits  may  be  read 
without  having  been  served  on  the  party 
moving.  Supreme  Ot.^  1825,  Strong  v,  Hat- 
ner,  5  Cow.y  21. 

341.  Parties  examined.  The  rules  gov- 
erning motions  for  new  trials,  on  ground  of 
newly  discovered  evidence,  should  be  strictly 
applied  where  the  parties  have  been  examined 
as  witnesses  on  the  trial,  y.  Y.  Com.  Fl,, 
Sp.  r.,  1869,  Leavy  «.  Roberts,  8  AUoM  Pr., 
810. 

342.  Motion  after  judgment.  A  motion 
for  a  new  trial  or  rehearing,  on  the  ground  of 
newly  discovered  evidence,  may  now  be  made 
and  granted  after  Judgment  is  entered  on  the 
report  of  referees.  It  was  otherwise  before 
the  Code  of  Procedure.  Supreme  Ct,^  Sp.  71, 
1861,  Mersereau  v,  Pearsall,  6  How.  Pr.^  298. 

343.  —  after  appeal.  It  seems^  that  after 
appeal  to  a  higher  court,  and  affirmance  or 
reversal,  the  court  below  cannot  grant  a  re- 
view for  newly  discovered  evidence.*  Staf- 
ford «.  Bryan,  2  Faige^  45. 

344.  JuBtifioatlon  of  slander.  In  an  ac- 
tion for  6lander,/or  charging  the  plaintiff  with 
felony,  a  new  trial  will  not  be  granted  to  let 
in  newly  discovered  evidence  in  support  of  a 
plea  of  justification.  Otherwise,  if  the  new 
evidence  goes  only  to  the  plea  of  not  guilty. 

*  This  doctrine  is  doubted  in  Longworth  t.  6tar- 
ges  [citing  1  Verm.,  416;  Story  Eq.  PI.,  %  408.],  4 
Ohio  (iT.  S.),  690. 


Supreme  Ot.^  1812,  Beers  «.  Root,  0  J4)hns,^ 
264. 

9.  InS^eetment, 

345.  Partowner.  In  ejectment,  plaintiff' 
gave  evidence  of  title  to  an  undivided  half  of 
the  premises  only,  but  had  a  general  verdict. 
Heldy  not  ground  for  a  new  trial.  Supreme 
Ot.^  1799,  Jackson  v.  Van  Bergen,  1  Johns. 
Oa$.,  101. 

346.  Newly  dlaoorered  evidence.  On 
motion  for  a  new  trial  in  ejectment,  the  affi- 
davits stated  that  0.,  who  claimed  tide  to 
land  in  the  possession  of  B.,  his  tenant,  had 
the  care  and  management  of  the  defence  of 
the  suit,  and  was  present  at  the  trial ;  that  F. 
was  a  witness  at  the  trial,  but  that  0.  did  not 
know,  until  after  the  trial,  that  F.  knew  or 
could  testify  the  facts,  stated  as  material; 
though  it  appeared  that  S.,  the  tenant,  who 
was  not  present  at  the  trial,  did  know,  before 
the  trial,  what  F.  could  testify.  Beldy  that  a 
new  trial  should  be  granted  on  payment  of 
costs,  as  the  evidence  was  material,  and  the 
suit  being  to  change  a  possession  of  several 
years.  Supreme  Ot.^  1811,  Jackson  v.  Laird, 
8  Johns,,  489. 

347.  New  triala  granted  more  liberally  in 
actions  of  ejectment.  Jackson  v.  Dickenson, 
16  e/bAn^.,  309. 

348.  The  atatute.  The  court  in  which  judg- 
ment on  verdict  in  ejectment  shall  be  rendered, 
at  any  time  within  three  years  thereafter,  upon- 
payment  of  all  costs  and  damages  recovered,  shall 
vacate  judgment  and  grant  a  new  trial.  On  sub- 
sequent application  within  two  years  after  sec- 
ond judgment,  the  court,  if  satisfied  that  justice 
be  promoted,  may  grant  anotiier  new  trial,  in  its 
discretion.  Not  more  than  two  trials  authorised. 
2i2w.  Stot.,809,  §87. 

349.  Within  five  years  after  docketing  of 
judgment  by  defeult  in  ejectment,  on  payment 
of  costs  and  damages  recovered,  the  court  may^ 
vacate  such  judgment  and  grant  a  new  trial,  if 
satisfied  that  justice  will  be  promoted,  &c.  2  . 
Rev.  sua.,  809,  S  88. 

350.  Plaintiff  not  to  be  disturbed  in  his  poa- 
session  pending  such  new  trial.  2  Ree,  jSSoI., 
809,  §  40. 

351.  Upon  any  new  trial  granted  as  herein 
provided,  defendant  may  show  any  matters  in 
bar  of  a  recovery  which  he  might  show  to  entitle 
him  to  the  possession  of  the  premises  if  he  were 
plaintiff  in  the  action.    2  Rev.  Stat.,  810,  §  41. 

35Z  How  oonstraed.  New  trial  granted 
in  ejectment,  under  peculiar  circnmstanoea,  aa 
matter  of  course,  under  2  Rev.  8tat.,  812, 
§§  86,  87.  Supreme  (7^.,  1840,  Howell  t .  Sl^ 
dridge,  21  Wend,,  678. 
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353.  The  court  has  no  discretion  to  deny 
defendant  a  new  trial,  in  ejectment,  nnder  the 
provisions  of  2  Rev.  Stat,  809,  §  37.  The 
statute  is  imperative.  Sv^tme  Ct,^  Sp.  7*., 
1850,  Rogers  «.  Wing,  6  Mow.  JPr.^  50. 

354.  No  more  ttaan  two  new  triala  can 
be  had  nnder  the  statute  (2  JSeo.  Stat.^  809, 
§  88) ;  and  if  the  Common  Pleas  have  granted 
two,  the  Supreme  Oourt  will  not  grant  a  third. 
Supreme  Ct.^  1845,  Brown  9.  Grim,  1  Den,^ 
685. 

355.  Under  2  Rev.  Stat^  809,  SS  86,  87,— 
which  allows  new  trials  in  actions  of  eject- 
ments—one may  be  granted  on  payment  of 
costs,  dsc,  without  showing  any  cause  what- 
ever, and  one  where  the  court  is  satisfied  that 
justice  will  be  promoted,  ^0.  But  no  more 
than  two  new  trials  can  be  granted  under  this 
statute.  Suffreme  Ot.^  9p.  T.^  1858,  Bellinger 
•.  Martindale,  8  Hm,  Pr,^  118. 

356.  And  it  is  not  the  intention  of  the  stat- 
ute that  each  party  shall  have  two  new  trials, 
although  one  party  should  succeed  at  one  trial 
and  the  other  at  the  next    lb. 

357.  Actions  nndttr  the  Ck>de.  The  pro- 
visions of  the  Revised  Statutes,  authorieing 
new  trials  in  actions  of  ejectment,  ou  certain 
terms,  apply  to  actions  brought  under  the 
Code  of  Procedure  to  recover  possession  of 
real  property.  Supreme  Ot.^  Sp,  T.,  1860, 
Cooke  «.  Passage,  4  S<hd.  Fr,,  860;  S.  C,  8 
Oode  -B.,  88 ;  Rogers  «.  Wing,  5  Row,  Pr,^  50. 

35a  Proceedings  to  compel  determina- 
tion of  claims,  Ac.  Where  a  proceeding  in 
the  nature  of  an  action  of  ejectment  is  had, 
upon  the  requirement  of  a  defendant,  to  com- 
pel the  determination  of  claims  to  real  prop- 
erty, and  the  plaintiff. has  a  verdict,  upon 
which  he  enters  judgment,  the  defendant  is 
not  entitled  to  demand,  as  he  may  do  of 
course  in  an  ordinary  action  of  ejectment 
(under  2  JRed.  Stat,  812,  §  86),  that  the  judg- 
ment be  vacated,  and  that  a  new  trial  be 
granted  on  payment  of  costs  and  damages. 
The  judgment  in  such  case  is  conclusive  as  to 
the  title  established  in  the  action.  A  new 
trial  may  be  granted  in  such  case  for  errors 
of  law  or  fact  happening  at  the  circuit;  but 
the  party  is  not  entitled  to  it  of  coursCi  Su- 
preme Ct.,  1884,  Malin  d.  Rose,  12  Wend., 
258. 

358  a.  No  terms  beyond  paying  costs  of 
snit,  can  be  impo?:ed.  Supreme  Ct.,  1842. 
Shaw  r.  McMaren,  2  Hill,  417. 


m.  Upon  what  Tesmb  gbantbd. 

359.  Pa3ring  into  conrt.  On  motion  for  a 
new  trial,  the  conrt  will  not  compel  the  de- 
fendant to  bring  the  amount  of  the  verdict 
into  court.  Supreme  Gt.^  1808,  Hallet «.  Cot- 
ton, 1  Oai.,  11;  8.  0.,  Col.  S  0.  Cm.,  150; 
1804,  Shuter  v.  Hallett,  Id.,  880. 

360.  Defendant  will  not  be  required  to  pay 
the  amount  of  the  yerdict  into  court,  as  a  con* 
dition  of  granting  a  new  trial,  even  though  he 
has  admitted  a  part  of  the  demand  to  be  due, 
and  his  bail  have  become  insolvent.  Supreme 
Ct.,  1808,  Hallett  v.  Cotton,  1  Cai.,  11. 

361;  So  held,  where  there  was  only  an  affi- 
davit of  danger  of  losing  the  debt.  Supreme 
Ot.,  1804,  Shuter  0.  Hallett,  Id.,  518. 

362.  Conditions  inqxMed  by  olianceEy. 
The  conrt  will  not,  on  granting  a  new  trial, 
notice  conditions  imposed  in  the  Court  of 
Chancery  upon  the  party,  on  giving  him 
leave  to  make  the  application.  Suprems  Ot., 
1840,  Howell  «.  Eldridge,  21  Wend.,  678. 
'  363.  Costs.  Where  there  is  no  question 
upon  the  evidence,  but  the  verdict  is  contrary 
to  the  charge  of  the  judge  and  to  the  law,  the 
costs,  on  granting  a  new  trial,  will  be  directed 
to  abide  the  event  of  the  suit.  Supreme  Ct., 
1800,  Van  Rensselaer  v.  Dole,  1  Johne.  Ca$., 
279;  1882,  Enapp  v.  Curtis,  9  Wend.,  60. 

364.  The  costs  of  an  appeal,  when  a  new 
trial  is  granted,  are  in  the  discretion  of  the 
court.  When,  upon  an  appeal,  a  report  of  a 
referee,  or  the  verdict  of  a  jury,  is  set  aside 
as  clearly  and  palpably  contrary  to  evidence, 
and  the  court  thinks  the  justice  of  the  case 
requires  it,  the  party  obtaining  a  new  trial 
will  only  be  required  to  pay,  as  a  condition  of 
it,  the  costs  of  the  former  trial,  and  the  costs 
of  the  appeal  will  be  ordered  to  be  costs  in 
the  cause,  and  to  abide  the  event.  N.  T.  Su- 
perior Ct.,  1854,  Kennedy  v.  Harlem  R.  R. 
Co.,  8  Duer,  659. 

365.  Where  the  charge  is  correct,  and  the 
verdict  is  set  aside  as  unsupported  by  the  evi- 
dence, a  new  trial  is  granted  only  on  payment 
of  costs.  Supreme  Ct.,  1887,  Bank  of  Utica 
«.  Ives,  17  Wend.,  501 ;  1844,  Conrad  «.  Wil- 
liams, 6  Hill,  4A4t ;  but  see  Green  «.  Burke, 
23  Wend.,  490. 

366.  Kew  trials  granted  on  the  ground  of 
newly  discovered  evidence,  or  upon  the  groimd 
that  the  verdict  was  contrary  to  evidence,  are 
granted  upon  the  same  terms,  namely,  the 
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payment  of  ooeta.    N.  F.  Com.  Fl^  1860,  Sim- 
mons V,  Fay,  1  E.  D.  Smith,  lOT. 

rV.  Nkw  Tbux  of  Feigned  Issttes. 

367.  May  be  granted.  That  a  new  trial 
may  be  granted  of  a  feigned  issue  out  of 
chancery,  on  an  affidavit  of  newly  discovered 
evidence.    Doe  «.  Roe,  1  Johns.  Cos.,  402. 

36&  The  appUoatlon  for  new  trial  in  such 
oases  should  he  made  in  the  Oourt  of  Chan- 
cery, not  in  the  Supreme  Oourt.  Doe  «.  Roe, 
1  Cow,,  216;  Doe  v.  Roe,  6  Id,,  65. 

369.  Though  a  motion  for  a  new  trial  of  a 
feigned  issue,  directed  by  chancery  to  try  the 
validity  of  a  will,  has  been  made  and  denied, 
yet  a  new  trial  may  be  applied  for  and  grant- 
ed, on  the  final  hearing  of  the  equity  reserved. 
Ohanoery,  1821,  Van  Alst  v.  Hunter,  6  Johns. 
Ch.,  148.  ' 

370.  On  what  grounds  granted.  The 
principles  upon  which  chancery  directs  a  new 
trial  of  a  feigned  issue,  are  somewhat  different 
from  those  which  govern  courts  of  law  in 
granting  new  trials.  AVhere  chancery  directs 
an  action,  although  accompanied  by  particular 
directions,  the  parties  in  other  respects  are 
left  to  their  legal  rights.  The  application  for 
a  new  trial  is  in  that  case  to  be  made  to  the 
court  in  which  the  action  is  brought,  and  is 
subject  to  the  rules  which  govern  the  proceed- 
ings of  that  oourt  in  other  oases.  But  if  an 
issue  is  directed,  it  is  to  inform  the  conscience 
of  the  chancellor ;  and  the  application  for  a 
new  trial  must  be  made  to  him.  [2  Rose, 
178;  2  Dick.,  676;  Coop.,  96.]  In  such  case 
he  will  not  grant  a  new  trial,  merely  on  the 
ground  that  the  judge  received  improper  tes- 
timony on  the  trial  of  the  issue,  or  that  he 
rejected  that  which  was  proper,  if,  on  the 
whole  facts  and  circumstances,  he  is  satisfied 
the  result  ought  not  to  have  been  different,  if 
such  testimony  had  been  rejected  in  the  one 
case,  or  received  in  the  other.  [1  Sim.  ^  S., 
150:  Turn.&R.,  142;  2  Russ.,  68;  1  Dow., 
N.  8.,  189.]  Chancery,  1881,  Apthorp  t>.  Com- 
Btock,  2  Paige,  482. 

371.  Discretionary.  Awarding  a  new  trial 
of  a  feigned  issue  is  discretionary.  Chancery, 
1821,  Van  Alst  v.  Hunter,  6  Johns.  Ch.,  148 ; 
1881,  Apthorp  v,  Oomstock,  2  Paige,  482. 
Compare  Fellows  c.  Harrington,  4  K  T.  Leg. 
Obs.,  840;  Lansing  «.  Russell,  3  Barh.  Ch., 
826;  8.  0.  again,  18  Barb.,  610. 

372.  Upon  a  motion,  in  a  court  of  equity. 


to  grant  a  new  trial  of  a  feigned  issue,  on  the 
ground  the  verdict  is  against  evidence,  a  new 
trial  should  not  be  ordered  if  the  trial  has 
been  fairly  conducted,  and  the  conclusion  of 
the  jury  is  the  same  as  the  court  itsel  Awould 
have  come  to,  upon  the  evidence  in  the  cause. 
The  court  is  not  bound  by  the  same  rules  that 
prevail  on  bills  of  exceptions.  In  those,  more 
of  the  testimony  is  set  forth  than  is  sufi&cient 
to  show  the  materiality  of  the  decision  com- 
plained of.  But  in  a  motion  for  a  new  trial 
on  a  case,  or  to  set  aside  a  verdict  on  a  feign- 
ed .issue,  the  whole  evidence  is  set  forth  at 
large.  If  the  court  can  see,  from  the  whole 
case,  that  no  error  has  been  committed  by  the 
presiding  Judge  prejudicial  to  the  complaining 
party,  and  if  upon  the  whole  case  the  verdict 
appears  to  be  right,  the  court  will  not  grant  a 
new  trial.  Supreme  Ct.,  1862,  Lansing  v.  Rus- 
sell, 13  Bwrh.,  610. 

373.  A  new  trial  of  a  feigned  issue  awarded 
out  of  chancery,  will  not  be  granted  on  the 
gronnd  that  evidence  was  excluded  which  was 
immaterial,  so  that  had  it  been  admitted  the 
result  would  have  been  the  same.    lb. 

374.  On  an  application  for  a  new  trial  of  a 
feigned  issue  in  a  divorce  suit,  the  affidavits 
brought  before  the  court  on  both  sides  are  to 
be  taken  together,  to  ascertain  whether  there 
is  a  ground  for  disturbing  the  verdict  within 
any  principles  governing  the  court  on  the 
granting  new  trials  in  such  cases ;  and  if  not, 
then  the  only  consideration  for  the  court  is, 
whether  the  Judge,  on  the  trial,  erred  in  ad- 
mitting or  rejecting  testimony,  or  in  giving 
any  directions,  or  in  any  law  points,  whereby 
injustice  has  been  done.  F.  Chan.  Ct.,  1814, 
Van  Cort  t>.  Van  Oort,  4  Edw.,  621. 

375.  Brror.  The  refusal  of  the  judge  pre- 
siding at  the  trial  of  a  feigned  issue  in  divorce 
to  permit  a  witness  to  be  re-examined,  is  not 
ground  for  a  new  trial,  unless  material  injury 
is  shown.    lb. 

376.  Although  witnesses,  on  a  feigned  issue, 
have  been  examined  to  matter  foreign  to  the 
issue,  and  they  have  been  excepted  to,  yet  if 
no  use  is  afterwards  made  of  their  testimony, 
it  is  to  be  presumed  that  it  has  not  influenced 
the  ju^,  and  will  not  be  ground  to  disturb 
the  verdict.    lb. 

377.  Verdict  againat  evldenoe.  Where  a 
feigned  issue  has  been  awarded  by  a  court  of 
chancery  to  try  the  genuineness  of  a  receipt^ 
involving  the  question  of  payment  on  a  bond, 
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a  new  trial  ought  not  to  be  granted  solely  on 
the  ground  that  the  judge  who  presided  at  the 
trial  doubted  the  correctness  of  the  finding  of 
the  jury  on  the  question  of  fact.  To  entitle  a 
party  to  a  new  trial  in  such  case,  it  should 
appear  that  the  verdict  is  so  clearly  against 
the  wdght  of  evidence  as  to  entitle  him  to  a 
new  trial  in  a  court  of  law.  F.  Ghan.  Ct.^ 
1840,  Fellows  «.  Harrington,  4  N.  T,  Leg, 
Ob8.^^0*  S.T.,  Supreme  Ot.^lS62y  Jj&usmg 
r.  Russell,  18  Barb.,  610,  620. 

378.  Will  cases.  It  is  usual  to  award  a 
second  trial  on  a  feigned  issue,  in  cases  touch- 
ing the  inheritance,  where  the  verdict  is  in 
favor  of  the  will  and  against  the  heir-at-law. 
But  there  is  no  invariable  rule  requiring  two 
verdicts  in  favor  of  a  will  before  it  can  be  es- 
tablished against  the  heir.  [Reviewing  many 
cases.]  The  granting  a  new  trial  in  such  a 
case  ]%Bts  in  the  discretion  of  the  chancellor. 
Chanc^ryj  1821,  Van  Alst «.  Hunter,  6  Johns. 
(7ft.,  148. 

379.  Kew  trial  of  a  feigned  issue  resulting 
in  a  verdict  in  favor  of  the  will,  denied.    lb. 

380.  DiTorca  The  allegations  on  which  a 
feigned  issue  was  framed,  were,  of  adultery 
with  F.  in  Troy,  on  a  certain  day,  and  with 
divers  persons  unknown  in  New  York;  and 
the  verdict  was  founded  on  proof  of  adultery 
in  Troy,  with  a  person  other  than  F.  A  new 
trial  was  awarded,  with  leave  to  amend  the 
feigned  issue.  Chancery y  1822,  Germond  v. 
Germond,  6  Johns.  Oh^  847. 

381.  Validity  of  deeds.  Kew  trial  of  a 
feigned  issue  awarded  to  try  validity  of  two 
deeds;  granted  as  to  one  of  them  under  pecu- 
liar circumstances.  Lansing  9.  Russell,  8  Ba^rb. 
Oh.y  826.   See  S.  0.  again,  18  Barb.,  610. 

382.  New  trial,  when  ordered.  A  feigned 
issue  is  merely  ancillary,  and,  if  the  conscience 
of  the  Judge  in  equity  is  not  satisfied  by  the 
verdict,  though  no  rule  of  law  was  violated 
on  the  trial,  he  may  send  it  back  for  a  new 
trial,  again  and  again,  until  he  is  satisfied.  V, 
Chan.  Ct.,  1881,  Patterson  c.  Ackerson,'l 
Edvi.,  96. 

383.  After  two  ▼erdiots  found  against  de- 
fendant, on  a  feigned  issue,'  awarded  in  di- 
vorce, to  try  the  question  of  adultery^  had 
been  set  aside  and  new  trials  granted,  a  tliird 
▼erdiot  of  guilty  was  found.    Held,  that  in 


*  See  farther  proceedings  in  this  cause,  8  Barb. 
Cft.,  65S. 


view  of  the  repeated  verdicts  against  defend- 
ant, the  court  would  not  interfere  again,  al- 
though the  evidence  was  purely  circumstan- 
tial, and  not  entirely  conclusive.  Ct.  of  Ap- 
peale,  1864,  Ferguson  «.  Ferguson,  Seld.  Notes, 
No.  6,  77.* 

384.  Case  or  eacoeptioDSp  how  prepared, 
to  review  verdict  on  feigned  issue.  Supreme 
CL,  RuU  117  0/1847;  33  0/I868. 

V.  New  Tbial  in  Criminal  Cases. 

385.  Courts  of  Oyer  and  Terminer  have 
power  to  grant  new  trials  to  prisoners  who 
have  been  found  guilty  upon  insufiScient  evi- 
dence, or  where  verdicts  have  been  rendered 
against  evidence.  So  held,  where  the  grounds 
urged  in  support  of  the  motion  were  deemed 
insuflicient.  Oyer  A  T.,  1857,  People  t>.  Good- 
rich, 8  Par*.  Or.,  618. 

386.  A  court  of  Oyer  and  Terminer  may 
grant  a  new  trial,  although  the  conviction  was 
for  felony^  and  the  application  is  upon  the 
merits.  Supreme  Ct.,  1799,  People  «.  Towns- 
end,  1  Johns,  Cos.,  104;  S.  0.,  Col.  di  0.  Cos., 
68 ;  1880,  People  v.  Stone,  5  Wend.,  89.  S.  P., 
Oy»r  A  T.,  1864  [citing  Whart  Am.  Cr.  L., 
874;  Id.,  2  ed.,  878;  7  Smith's  Laws,  694;  8 
Rawle,  207;  1  Ashm.,  289;  2  Id.,  41,  69;  7 
Watts,  &  S.,  416;  4  Barr,  264,  269;  1  Halst., 
148;  1  McLean,  429;  8  Id.,  678;  1  Blackf., 
896;  7  Id.,  186;  8  Gilm.,  868,  644;  4  Id., 
Ill;  1  Green,  66;  8 Leigh,  726;  2  Rob.,  790; 
6  Gratt,  712 ;  1  Hay,  141 ;  1  Dev.  &  B.,  600 ; 
2  Id.,  196;  8  Murphy,  487;  8  Dev.,  486;  2 
Kott  &  Mo.,  26 ;  2  BaL,  29,  87,  666 ;  1  Kelly, 
610 ;  8  Id.,  810 ;  4  Ga.,  836 ;  6  Id.,  276,  488 ; 
2  Humph.,  489;  8  Id.,  289 ;  6  Id.,  662;  7  Id., 
479,  644;  10  Sme.  &  M.,  192;  17  Mass.,  614; 
12  Conn.,  487;  7  N.  H.,  287;  6  Ala.,  676;  1 
Wall,  Jr.,  127;  8  DalL,  616;  2  Sumn.,  240; 
and  disapproving  2  Sumn.,  19],  People  v.  Mor- 
rison, 1  Farh.  Cr.^  626 ;  approved.  People  v. 
McMahon,  2  Id.,  668,  678;  and  see  Noah's 
Case,  8  City  H.  Bee.,  13. 

387.  A  court  of  Oyer  and  Terminer  has  no 
power  to  grant  a  new  trial  after  a  conviction 
for  felony.  So  held,  where  the  application  was 
at  a  term  after  that  at  which  the  conviction 
was  had.  Supreme  Ct.,  II.  List,  1847,  People 
f>,  Dutchess  Oyer  &  Terminer,  2  Ba/rb.,  282. 

388.  A  court  of  Oyer  and  Terminer  has  no 


*  For  earlier  proceedings  in  tlie  esse,  see  1  Barb, 
(%.,  60;  ZSandf.',m. 
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power  to  grant  a  new  trial  npon  the  merits, 
after  oohviotion  for  felony.  80  Theld^  in  a 
capital  case,  where  the  order  for  a  new  trial 
was  granted  at  a  term  subsequent  to  that  at 
which  the  conyiction  was  had.  Ct.  0/ Appeals^ 
1860,  Appo  «.  People,  20  K  Y.  (6  Smith),  580 ; 
affirming  8.  0.,  18  Smo.  i^.,  850. 

389.  Felony.  A  new  trial  cannot  be 
granted  in  criminal  oases  above  the  grade  of 
misdemeanor.  So  held^  where  the  accused 
had  been  acquitted  on  the  first  trial,  the  ap- 
plication being  on  the  ground  of  misdirection. 
Supreme  Ot.y  1882,  People  t).  Oomstock,  8 
Wend,^  549;  and  see  People  t).  Sessions  of 
Ohenango,  2  Gai,  Cae,^  819;  1  Johns,  Oas,^ 
179;  Harper's  Case,  4  City  H,  Bee.,  89. 

390.  The  statute.  When  the  Supreme  Court 
shall  reverse  a  judgment  [In  a  criminal  case,  upon 
writ  of  error  or  certloraril,  it  shall  either  direct 
a  new  trial  or  that  defendant  be  absolutely  dis- 
charged, according  to  the  circumstances  of  the 
case.    2  Rev,  Stai.,  741,  §  24. 

391.  If  a  new  trial  be  ordered,  it  shall  be  had 
in  the  court  in  which  the  indictment  was  first 
tried.    2  Reo,  Stat,,  741,  %  26. 

392.  Power  of  Supreme  Court  Upon 
writ  of  error  to  the  Oyer  and  Terminer,  in  a 
criminal  cause,  the  Supreme  Court  have  no 
power  to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  That  court  can 
only  review  the  legal  questions  growing  out 
of  the  trial,  and  reverse  for  any  error  that 
may  be  found  to  have  been  committed.  For 
any  mistake  of  fact,  or  for  any  relief  on  the 
ground  of  the  discovery  of  new  evidence,  the 
party  must  look  to  the  tribunal  in  which  issue 
was  joined.  The  Oyer  and  Terminer  have 
power  to  grant  a  new  trial  upon  the  merits. 
No  such  power  is  vested  in  the  appellate  tri- 
bunal. Supreme  Ct.,  1856,  People  v.  McMa- 
hon,  2  Parh  Cr.,  668. 

393.  Bfifljoinder  of  counts.  An  objection 
on  the  ground  of  misjoinder  of  counts  in  an 
indictment  should  be  addressed  to  the  court 
below.  In  oases  of  felony,  where  two  or  more 
distinct  ofi^ences  are  contained  in  the  indict- 
ment, the  court,  in  its  discretion,  may  quash 
it,  or  compel  the  prosecutor  to  elect ;  but,  in 
point  of  law,  it  is  no  objection,  that  two  or 
more  ofiences  of  the  same  nature,  and  upon 
which  the  same  or  a  similar  judgment  may  be 
given,  are  counted  on  in  the  indictment.  Such 
joinder  forms  no  ground  for  moving  in  arrest 
of  judgment.  Ct.  of  Errorey  1831,  Kane  «. 
People,  8  Wend..,  203. 


394.  Absence  of  jnd^.  The  fact  that  one 
of  the  judges  holding  a  court  of  Oyer  and 
Terminer  left  the  bench  during  the  trial,  a 
competent  number  of  judges  to  hold  the  court 
remaining, — Held,  no  ground  for  a  new  trial. 
Supreme  Ct.,  1889,  People  v.  White,  22  Wend., 
167.* 

395.  Refusal  to  postpone.  The  refusal  of 
the  Oyer  and  Terminer  to  grant  a  postpone- 
ment of  a  trial,  asked  to  enable  prisoner's 
counsel  to  make  inquiries  respecting  venire 
men,  is  not  reviewable.  Granting  such  post- 
ponement is  discretionary,  and  the  refusal 
cannot  enter  into  a  bill  of  exceptions,  because 
it  does  not  arise  npon  the  trial.  Supreme  Ct., 
1842,  People  v.  Colt,  3  mil,  482. 

396.  Izregularity  in  grand-juzy.  After 
trial  and  conviction,  upon  an  indictment 
found  by  a  grand-jury,  drawn  and^  sum- 
moned by  the  sheriff  according  to  law,  it 
is  too  late  to  raise  the  objection  that  there 
was  an  omission  on  the  part  of  the  district- 
attorney  to  issue  a  precept  to  the  sheriff^  re- 
quiring him  to  summon  the  grand-jury  by 
whom  the  indictment  was  found.  The  statute 
has  limited  the  grounds  of  challenge  to  indi- 
vidual grand-jurors,  and  required  such  chal- 
lenges to  be  made  before  the  jurors  are  sworn ; 
and  it  has  abolished  the  challenges  of  grand- 
jurors  to  the  array.  (2  Eet,  Stat,  724,  §§  27, 
28.)  It  is  too  late  to  raise  objections  to  the 
regularity  of  the  impanelling  of  the  grand 
jury,  the  qualifications  of  grand-jurors,  &c., 
for  the  first  time  after  conviction.  [2  Barb.^ 
427;  1  Morris'  la.,  882;  5  Ired.,  96;  Id.,  98; 
2  Id.,  101 ;  8  Hawks,  176 ;  5  Blackf.,  75 ;  4  Id., 
72;  6  Id.,  248;  4  Dev.,  805;  9  Mass.,  107;  2 
Ashm.,  90 ;  Wharton's  Or.  L.,  8  ed.,  226,  229, 
975;  Arch.  Or.  PI.,  67;  2  Rev.  Stat,  728.] 
Supreme  Ct.,  1865,  People  v.  Robinson,  2  Park. 
Or.,  286.t 

397.  A  mere  Informality  or  mistake  of  an 
officer  in  drawing  a  jury,  or  any  irregularity 
01;  misconduct  in  the  jurors  themselves,  will 
not  be  sufficient  ground  for  setting  aside  a 
verdict,  either  in  a  criminal  or  civil  cause, 
where  the  court  is  satisfied  that  the  party 
complaining  cannot  have  been  injured.     Sa- 


♦  But  Qompare  24  Wend.,  520,  where  the  deci- 
sion of  the  Supreme  Court  waa  reversed  on  other 
grounds ;  and  conflicting  opinions  were  expressed 
as  to  the  eflfect  of  the  judge's  leaving  the  bench. 

t  For  the  ch:Uiro  on  tlie  trial,  fiec  1  Paark.  Or.,  649. 
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jprMfM  Ot,i^  1881,  People  t?.  Bansom,  7  Wwd.^ 
417. 

39a.  On  the  trial  of  a  capital  case,  after  28 
jurors  had  been  called,  and  11  of  them  ap* 
proYed  and  sworn,  and  17  peremptorily  cbat" 
lenged,  it  was  discoyered  that  the  ballot  con- 
taining the  name  of  a  juror  who  had  answered 
on  the  calling  of  the  general  panel  was  not  in 
the  box  containing  the  names  of  the  jurors 
retomed  for  the  court.  On  search,  the  ballot 
was  found,  and  was,  by  direction  of  the  court, 
placed  in  the  box,  and  was  drawn  out,  and  the 
juror  was  subsequently  drawn,  and  seryed, 
EeJd^  that  the  irregularity  was  not  such  as  to 
affect  the  verdict,  the  omission  to  put  the  bal- 
lot in  the  box  in  the  first  place  being  shown 
to  be  undesigned.    Ih, 

399.  PapeiB  witbheld.  A  new  trial  will 
not  be  granted  in  a  criminal  case  because  the 
district-attorney  withholds  papers  from  the 
defendant  which  are  important  to  his  defence, 
where  it  does  not  appear  that  defendant  used 
due  diligence  to  obtain  them.  SuprerM  Oty 
1827,  People  «.  Vermilyea,  7  (7(W.,  869. 

400.  The  defendant  applied  to  the  district- 
attoniey  for  the  papers  he  required,  and  was 
told  by  mistake  that  0.  had  them.  On  apply- 
ing to  C,  defendant  was  referred  back  to  the 
district-attorney.  But  he  did  not  renew  his 
demand  on  the  district-attorney,  explaining 
the  mistake,  nor  make  any  application  to  the 
court.  SM^  that  he  had  not  used  diligence. 
Ih. 

401.  Bvidenoe  ezoluded.  A  new  trial 
should  not  be  granted  on  an  exception  by  the 
prisoner  to  the  rejection  of  proper  testimony, 
where  the  prosecutor  subsequently  abandoned 
that  branch  of  the  charge  to  which  it  related. 
Supreme  Ot.^  1845,  People  v.  Cunningham,  1 
Dm.,  524. 

408.  ReliiBal  to  obarge.  There  being  no 
dispute  about  the  law,  and  the  trial  having 
been  protracted  until  11.60  p.  m.  on  a  Satur- 
day, the  judge  refused  a  request  of  defendant's 
counsel  that  he  should  charge  the  jury,  and 
submitted  the  case  to  them  without  any  re- 
mark* HM^  a  matter  within  his  discretion, 
and  not  reviewable,  unless  actual  injury  was 
shown.  Supreme  Ct*y  1880,  People  «.  Gray, 
5  Wend,,  289. 

403.  Enor  in  charge.  On  a  trial  for  mur- 
der, the  judge,  in  charging  the  jury,  adverted 
to  the  value  of  proof  of  good  character  in 
doubtful  cases,  and  pointed  out  to  them  that 


there  was  an  absence  of  such  testimoBy  on 
the  side  of  the  prisoner.  An  exception  was 
taken.  Held,  ^ror,  for  which  the  conviction 
should  be  reversed.  Ot.  of  ErroTB,  1840, 
People  e.  White,  24  Wend.,  620. 

404.  Hannlefls  error.  An  error  in  stating 
law  in  the  charge  to  the  jury,  will  afford  no 
ground  for  a  new  trial  on  bill  of  exceptions, 
if  the  error  was  such  that  it  could  do  no  legal 
ii\jury.  This  rule  applies  in  criminal  as  well 
as  in  civil  cases.  8o  KM,  in  a  capital  case, 
where  the  judge  erred  in  his  definition  of 
'*  justifiable- homicide,''  and  an  exception  was 
taJien,  but  the  case  was,  on  the  facts,  clearly 
murder,  and  called  for  no  charge  as  to  the 
law  of  justifiable  homicide.  Ot  ofAppeaU, 
1849,  Shorter  e.  People,  2  ^  F.  (2  Cemst.), 
198.   Compare  People  «.  Mather,  4  Wend.,  229. 

405.  On  the  trial  of  an  indictment  for  re- 
ceiving stolen  goods,  which  misdescribed  a 
part  of  the  goods,  but  contained  a  sufficient 
description  of  the  residue,  the  jury  were  in- 
structed by  the  court  that  there  was  no  mis- 
description whatever;  and  a  general  verdict • 
of  guilty  was  rendered.  Held,  that  the  erro- 
neous instruction  constituted  no  ground  for  a 
new  trial,  inasmuch  as  it  appeared  by  the  bill 
of  exceptions  that  the  question  of  the  defend- 
ant's guilt  was  identical  in  respect  to  the  whole 
of  the  goods;  he  having  received  them,  if  at 
all,  from  the  same  person  by  a  single  act.  SfUr 
preme  Ct.,  1842,  People  «.  Wiley,  8  Hill,  194. 

406.  The  mere  separation  of  the  jury,  in 
violation  of  the  directions  of  the  court,  is  not 
sufficient  cause,  even  in  a  capital  case,  for 
setting  aside  the  verdict;  nor  is  the  fact  that, 
during  the  separation,  some  reft*esh  themselves 
by  eating.  Supreme  Gt.,  1826,  People  e.  Doug- 
lass, 4  Cow,,  26.* 

'  407.  Drinking  spirits.  That  some  of  the 
jury  drank  spirits  while  improperly  absent 
from  the  jury-room,  and  conversed  on  the 
subject  of  the  trial,  is  ground  for  a  new  trial. 
So  Tield,  in  a  capital  case ;  although  the  fact  of 
drinking  was  not  fully  proved,  and  the  amount 
taken  was  not  enough  to  produce  any  effect. 
lb. 

40a  Misbeha'vior  of  Jury  must  be  shown 
to  have  done  ii^nry.  A  new  trial  should 
not  be  ordered  because  of  misbehavior  of  the 
jury,  where  it  appears  beyond  all  reasonable     ^ 


*  See  this  esse  qualified  and  explained,  Wilson  9. 
Abrahams,  1  EiU,  207,  211. 
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doabt  that  no  iigary  to  the  defendant  has  re- 
sulted from  it.  Oyer  S  21, 1869,  The  People 
«.  Hartong,  8  AhbotW  Fr.,  1S2. 

409.  On  a  trial  for  mnrder  it  was  proved, 
and  not  contradicted  nor  questioned,  that  the 
deceased  was  drowned  by  being  rendered  in- 
sensible in  the  water  by  a  blow  upon  the  head. 
Before  the  defence  was  gone  into,  one  of  the 
^urors  took  up  and  examined  a  piece  of  the 
sknll  of  the  deoe^ed,  which  was  on  the  dis- 
trict-attorney's table.  After  conviction,  coun- 
sel for  the  prisoner,  on  their  own  affidavit  of 
this  fact,  moved  for  a  new  trial.  Jleld^  no 
ground  for  a  new  trial.  1.  In  the  state  of  the 
evidence,  the  Juror's  examination  could  not 
have  influenced  his  mind.  2.  The  counsel 
knew  of  it  before  entering  on  the  defence, 
sad  therefore  had  full  opportunity  to  offer 
testimony  and  argumenjb  on  the  point  Oyer 
<ft  T.,  1859,  The  People  «,  Wilson,  8  Abbotts' 
Fr.,  187. 

410.  That  the  oonstable  sworn  to  attend 
the  jury  was  present  at  their  deliberations,  is 

•not  ground  of  new  trial.  Oyer  <&  T.,  1859, 
People  «.  Hartung,  8  AbbotW  Pr,^  183 ;  People 
«.  Wilson,  Id^  187. 

411.  Coniroiinloatton  liy  oonatablo.  An 
irregular  and  improper  communication  by  the 
constable  having  the  jury  in  charge,  to  the 
jury  while  out,  although  embracing  an  alleged 
message  from  the  judge  touching  the  law  of 
the  case, — Held^  no  ground  for  a  new  trial, 
though  in  ft  capital  case.  Oyer  A  T.,  1851, 
People  «.  Oamal,  1  Porib.  Or.^  256. 

412.  A  new  trial  was  moved  for  on  the 
ground  that  the  constable,  at  the  request  of  a 
juror,  handed  them  a  paper  showing  the  dif- 
ferent degrees  of  punishments  of  the  crime. 
Held^  that  they  having  afterwards  been  ex- 
plicitly instructed  by  the  court  on  the  question 
of  degree,  their  attempt  to  take  into  consider- 
ation the  punishment  could  not  be  deemed  to 
prejudice  the  defendant.  It  could  only  have 
been  an  attempt  in  his  favor,  and  their  verdict 
against  him  could  not  have  been  influenced  by 
it;  and  a  new  trial  must  be  denied.  Oyer  <t 
T.,  1859,  People  «.  Wilson,  8  AbboM  Pr.,  187. 

413.  On  the  trial  of  an  indictment  for  mur- 
der, after  the  jury  had  retired,  one  of  their 
number  took  the  opinion  of  the  constable  as 
to  whether  they  could  bring  in  a  verdict  of 
manslaughter,  and  they  also  sent  for  and  ex- 
amined the  statutes.  They  subsequently  asked 
the  instructions  of  the  court,  and  under  those 


instructions  brought  in  a  verdict  pf  goilty  of 
murder.  Held^  that  the  verdict  could  not  be 
deemed  to  be  affected  by  th^  misbehavior  of 
the  jury.  Oyer  4  T.,  1859,  People  t .  Hartung, 
8  Abbotts'  Fr.,  182. 

414.  .Agreement  The  jury,  after  deliber- 
ating forty-eight  hours,  declared  that  they 
were  unable  to  agree,  but  under  the  instruc* 
tions  of  the  court  in  a  few  moments  afberwards 
rendered  a  verdict  of  guilty.  Eeld^  xmder  the 
circumstances,  not  ground  to  impeach  the  ver- 
dict,   lb. 

415.  Affidavits  of  jurors.  On  a  motion  for 
a  new  trial  on  the  ground  of  irregularities  du- 
ring the  deliberations  of  thejujy,  affidayits  of 
the  jurors  are  inadmissible  to  prove  impropri- 
eties committed  by  themselves;  but  are  com- 
petent to  prove  improper  conduct  of  the  officer 
having  the  jury  in  charge.  So  Jield^  in  a  capi- 
tal c^se.  Oyer  <t  7*.,  1851^  People  v.  Oanuil, 
1  Fork,  Or.,  256.  See  Francis'  Case,  1  0%^ 
H.  Bee,,  121. 

416.  The  affidavits  of  jurors,  that  the  con- 
stable, at  the  request  of  a  juror,  handed  to  that 
juror  a  paper  showing  the  punishments  for  the 
different  degrees  pf  the  crime,  are  not  admissi- 
ble to  impeach  the  verdict  They  go  to  show 
an  act  on  the  part  of  th^  own  body,  and  are, 
therefore,  within  the  rule  excluding  jurors* 
affidavits.  Oyer  db  T.,  1859,  People  «.  Wilson, 
8  AUotW  Fr.,  187. 

417.  Affidavits  of  counsel  and  others,  on 
information  from  jurors  themselves  respect- 
ing misbehaTior  of  the  jury  while  considering 
their  verdict,  are  not  admissible  to  impeach  the 
verdict  Oyer  db  7.,  1859,  People  v.  Hartung, 
8  Abbotte'  Fr.,  182 ;  People  «.  Wilson,  /<2.,  187. 

418.  Confllot  of  evidence.  In  criminal 
cases,  if  the  evidence  is  confficting  and  the 
question  is  one  of  doubt,  and  no  error  was 
committed  by  the  court  in  its  charge,  a  new 
trial  will  generally  be  denied.  Oyer  d  71, 
1867,  People  f>.  Goodrich,  8  Fork.  Or.,  518. 

419.  Testimony  of  oo-defendant  One 
who  has  been  criminally  convicted  is  not  en- 
titled to  a  new  trial  because  a  co-defendant 
tried  at  the  same  time  with  him,  was  a  ma- 
terial witness  for  him.  The  testimony  of  such 
co-defwdant  is  not  deemed  newly  discovered 
evidence,  although  it  does  not  become  compe- 
tent till  after  his  acquittal.  Buprome  OU^  1827, 
People  V.  Vermilyea,  7  Oow.,  869.* 


*  Approved  in  State  v.  Bean,  88  N.  H^  122. 
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420.  One  good  count  saffident  to  support 
a  general  verdict  of  guilty,  however  defective 
the  others  inay  be.  Supreme  Ct^  1806,  People 
V.  Curling,  1  Johm.^  320. 

42X.  Variance.  Jadgment  cannot  be  ar- 
rested for  a  variance  between  the  indictment 
and  the  proofs,  but  ooly  for  defects  apparent 
upon  the  record.  Supreme  Ct.^  1828,  People 
V.  Onondaga  Gen.  Seas.,  1  Wend,^  296. 

422.  Former  aoqnittal.  Defendant  acquit- 
ted on  ground  4>f  variance  between  indictiinent 
and  proof,  or  on  exception  to  indictment,  may  be 
tried  upon  subsequent  indictment  for  same  of- 
fence.    2  Rm.  8iai.,  701,  §  24. 

423.  New  trial  cannot  be  granted  because 
acqnittal  was  against  evidence.  Supreme  Ot,^ 
1830,  People  v.  Mather,  4  Wend.,  229. 

424.  — or  conviction.  Defendant  acquitted 
or  convicted  on  an  indictment  for  an  offence  con- 
flisting  of  different  degrees,. cannot  thereafter  be 
tried  for  a  different  degree,  or  for  an  attempt.  2 
Jitif.  8taL,  702,  §  28. 

Consult,  also,  Eyidbnob;  PLSADiNe;  Pbao- 
ncs:  TsuL. 


1XE7T  YORK  (City  of). 

rPor  general  principles  applicable  alao  to  other  mnnioi- 
paliUea,  tee  Mvrioipal  CovoaAZioHt,  and  titlea  there  fe« 
ferrad  to;  and  for  the  atatates,  oonaalt  the  Lawa  relating  to 
the  City  of  New  York.] 

I.  Ih  GBNEBAL. 

II.  Officoucb. 

1.  Mayor  and  Council, 

2.  The  attorney  and  the  couneel 
8.  Other  offic&ra. 

ILL  Obdinaiiobs. 

lY.  VASiora  bubjbots  of  mjtsioi^al  bboit- 

LATIOK. 

1.  Buildings. 

2.  Ferriee. 

3.  Fires. 

4.  Gunpowder. 

5.  Immigration. 

6.  Licensee, 

7.  MarJceU, 

8.  FierSy  sUps^  and  wheurfage. 

9.  StreeU. 

Y.   Com'BAOTS  FOB  W021K. 
YI.   LlA3ILITXBS  OF  THB  OoBPOBATION. 

Vn.  Local  impbotbmbnts. 

1.  How  undertaken.    Lands  acquired, 

2.  Commissi4mers  and  assessors, 

3.  Discontinuance, 

4.  The  assessment. 


5.  Ths  report,    Eetiewing,  eonfirming^ 

Ac 

6.  Applying  for  payment  of  award, 

7.  Collection    of   assessments.     Sales. 

Purchaser's  title, 

8.  Particular  works, 
YIII.  Taxbs. 

I.  In  Genebal. 

1.  Tbe  ohartera.  EleotioiiB.  Keitber  tbe 
Hontgomerie  charter,  nor  the  amended  char* 
ter  of  1830,  deprives  the  Supreme  Court  of 
the  supervisory  power  over  elections ;  nor  of 
its  anUiority  to  issue  a  mandamus  touching  a 
matter  incidental  to  the  question  of  election— 
e.  g.^  commanding  the  oath  of  office  to  be  ad- 
ministered to  persons  appearing  to  the  court 
to  have  been  properly  elected.  Express  words 
are  necessary  to  take  away  the  power  of  the 
court  Supreme  Ct.,  1842,  ^,  Heath,  8  Eill^ 
42 ;  affirmed,  Ct.  qfBrrors,  1842,  Id.,  58,  note, 

8.  Free  dttsena.  In  the  provision  of  the 
charter  tempting  the  mayor,  aldermen,  com- 
monalty, and  free  citizens,  &om  serving  on  for- 
eign jariesy  free  citizens  are  such  as  are  made 
free  of  the  city.  The  privilege  does  not  extend 
to  the  inbabitantti  generally.  Supreme  Ct, 
180d,  Oortelyou  v,  Yan.  Brundt,  1  Johns,,  818. 

3.  Amendmant  of  1853.  The  original  pas- 
sage of  the  amended  charter  of  the  city  of 
New  York,  passed  April  12,  1868,  was  a  nul- 
lity ;  for  the  reason  that  the  taking  effect  of 
the  act  was  made  dependent  upon  a  popular 
election.  [4  Seld.,  488.]  But  the  defect  was 
cured  by  the  act  of  June  14^  1868,  providing 
that  the  former  act  should  take  effect  imme- 
diately. The  later  act  was  not  a  mere  amend- 
ment, but  a  re-enactment,  which  gave  it  effect 
from  that  time.  Supreme  Ct,,  Sp,  T,,  1866, 
People  V,  Stout,  28  Barb,,  849 ;  8.  C,  4  Ab- 
bots Pr.,  22;  18  Eow.  Pr„  814. 

4.  The  act  of  1868  did  not  repeal  the  ordi- 
nances of  1849,  If,  Y,  Superior  Ct.,  Sp,T., 
1868,  Russ  V.  Mayor,  &c.,  of  N.  Y.,  12  If.  Y, 
Leg.  Obs,,  88. 

5.  AppropriatiooB.  The  provisions  of  the 
charters  of  1830,  1849,  and  1867,— restricting 
the  application  of  tbe  funds  of  the  Corpora- 
tion to  the  purposes  for  which  appropriations 
have  first  been  duly  made, — are  designed  mere- 
ly to  prevent  usurpations,  improvidences,  or 
dishonesties  in  the  officers  of  the  Corporation ; 
but  cannot  have  tbe  effect  to  defeat  the  opera- 
tion uf  a  subsequent  statute  increasing  partio- 
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alar  expenses  of  the  Corporation.  ^.  F.  Com, 
PI,  1868,  Green  c.  Mayor,  dw.,  of  N.  Y.,  8 
AbhoM  Pr.,  26. 

6.  The  oitf  and  count/  of  Kew  York  in- 
cludes the  whole  of  the  rivers  and  harbors 
adjacent  to  the  city,  to  actual  low-water  mark 
on  the  opposite  shores,  as  the  same  may  be 
formed,  from  time  to  time,  by  docks,  wharves, 
and  other  permanent  erections;  and  although 
the  jurisdiction  of  the  city  does  not  extend  so 
as  to  inolnde^  such  wharves  ar  artificial  erec- 
tions, yet  it  extends  over  ships  and  vessels 
floating  on  the  water,  though  they  may  be 
fastened  to  such  wharves  or  docks.  So  that 
a  vessel  moored  to  a  wharf  of  Brooklyn  is 
within  the  jurisdiction  of  New  York.  £kiprems 
at.,  1821,  Btryker  «.  Mayor,  Ac.,  of  N.  Y.,  19 
Johns,^  179 ;  and  see  Matter  of  Farman-street, 
17  Wend,,  649,  661. 

7.  Of  the  distinction  between  the  powers  of 
the  city  and  the  ooonty  of  New  York.  People 
V.  Edmonds,  16  Barb.,  629 ;  Halstead  v.  Mayor, 
&c.,  of  N.  Y.,  8  K  r.  (8  Oomst.),  480 ;  aflSrm- 
ing  S.  C,  6  Barb.,  218. 

8.  laand  under  water.  By  the  charter  of 
the  city  of  New  York,  the  Corporation  owns 
the  fee  of  the  land  nnder  water,  to  the  extent 
of  400  feet  fi'om  low- water  mark.  Ct.  o/Ap' 
peaU,  1868,  Furman  «.  Mayor,  &c.,  of  N.  Y., 
10  IT.  7,  (6  aeld.),  667;  affirming  B.  0.,  6 
Sand/.,  16. 

9.  Wliere  grants  of  land  under  water  are 
made  to  owners'  npon  the  shore,  although  the 
lines  of  the  streets  are  often  the  natural  and 
proper  basis  npon  which  to  determine  the 
bonndaries  of  the  grants,  yet  they  are  not 
always  to  be  followed;  but  the  question  is 
always  one  of  the  equitable  apportionment  of 
the  space  to  which  the  grants  are  to  apply,  and 
the  exact  lines  of  division  must  necessarily  de- 
pend upon  the  relative  directions  of  the  shore 
line,  and  of  the  exterior  line  to  which  it  is  in< 
tended  the  grants  shall  extend.  N,  Y.  Supe- 
rior Otj,  1867,  Nott  V.  Thayer,  2  Bo8u>.,  10. 

10.  The  principle  on  which  such  apportion 
ments  are  to  be  made,  discussed  and  applied 
in  a  peculiar  case.    lb, 

11.  The  pre-emptive  right,  which,  by  sec- 
tion 4  of  the  act  of  1887,— establishiug  the 
Thirteenth  Avenue,  is  granted  to  the  proprie- 
tors of  all  grants  of  land  under  water  thereto- 
fore made  by  the  mayor,—- is  not  a  personal  in- 
dependent right  of  the  grantee  of  previously 
granted  adjacent  premises,  capable  of  separate 


independent  conveyance,  nor  strictly  an  inci- 
dent of  the  premises,  but  an  incident  of  the 
plaintiffs  estate  in  the  previously  granted 
premises,  and  such  as  to  pass  from  him  by  a 
foreclosure  of  his  mortgage  npon  those  prem- 
ises and  a  sale  thereunder.  Supreme  Ct^ 
1868,  Warwick  «.  Mayor,  &c.,  of  N.  Y.,  28 
Barb.,  210;  8.  C,  7  Abbotts'  Pr.,  265. 

12.  Title  to  Castle  Garden  and  Battery. 
The  Battery  belongs  to  the  city,  nnder  the  act 
of  1821,  which  restricts  it,  anTl  all  extensions 
of  it,  to  use  as  a  public  walk,  and  for  public 
buildings  and  works  of  defence;  but  Oastle 
Garden  belongs  to  it  under  the  act  of  Con- 
gress of  1822,  and  without  that  restriction. 
If,  T,  Superior  Ot,,  1856,  Phoenix  v.  Commis- 
sioners of  Emigration,  12  Eow,  Pr.,  1 ;  affirm- 
ing 8.  C,  1  AbbotW  Pr,,  466. 

13.  Baecunioiu.  Masters  of  steamboats  em- 
ployed on  pleasure  ezcarsions  on  the  Sound  or 
Hudson,  must  preserve  list  of  male  paasengen, 
of  age  of  discretion,  and  file  with  county  derk. 
Law9  (2fl855,  1064,  ch.  656. 

14.  Passengers  who  trespass  on  the  shore,  lia- 
ble to  indictment  and  penalty,    lb, 

15.  Value  of  property.  The  best  criterion 
of  the  value  of  property  in  the  city  of  New 
York  is  its  rental  V.  Chan.  Ct,,  1842,  Shot- 
well  V,  8mith,  8  Edw.,  688. 

n.  Officebs. 
1.  Ma/yor  and  CouneiL 

16.  Retiring  board.  The  mayor  can  give 
his  sanction  to  an  act  passed  by  a  Oonmaon 
Council  whose  term  has  expired.  N".  Y,  8/Ur 
perior  Ct.  (1848  ?),  Elmendorf  «.  Ewen,  2  N, 

F.  Leg.  Obs.,  85, 

17.  As  a  municipal  corporation  cannot  be 
deemed  to  be  in  a  state  of  interrupted  exist- 
ence, when  one  board  goes  out  another  most 
come  in.  The  reasonable  construction  of  the 
charter  is,  that  the  old  board  oontinnea  in 
existence  until  an  actual  change  of  offioera 
takes  place ;  and  they  must  act,  when  neces- 
sary, nntil  the  new  board  are  sworn  in.  Ik, 
To  similar  effect,  see  Elmendorf  e.  Mayor,  te., 
ofN.Y.,  26Trdn<«.,  698. 

18.  luTestigations.  Either  Board  of  the 
Common  Council  of  the  City  of  New  York  has 
power  to  institute  an  examination  into  any 
matters  respecting  which  it  is  entitled  to 
legislate,  or  in  respect  to  which  it  may  be 
deemed  advisable  to  apply  to  the  Legislature 
of  the  State  to  act, — e.  g.,  into  the  state  and 
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t^ondition  of  the  police  department,  into  any 
frauds  or  corruption  id  the  condact  of  it,  and 
into  the  management  of  it  generally.  ^.  T. 
Com.  PI,  8p,  T,,  1856,  Briggs  «.  Mackellar,  2 
AhbotW  Fr,,  80. 

19.  The  propriety  of  certain  questions  in 
such  case,  considered.    lb. ' 

20.  Investigations  directed  by  a  Board  of 
the  Common  Council  are  to  be  conducted  gen- 
erally according  to  parliamentary  law.  They 
are  subject  in  particular  to  the  following  rules : 
— 1.  The  examination  of  each  witness  must  be 
confined  to  the  subject  under  investigation. 
2.  A  witness  is  not  bound  to  answer  any  ques- 
tion where  his  answer  would  tend  to  crimi- 
nate or  degrade  him,  unless  the  question  is 
essential  to  the  direct  proof  of  the  matter 
under  investigation.  3.  If  a  witness  objects 
to  aiibwer  a  question,  the  sense  of  the  com- 
mittee is  to  be  taken,  and  if  a  majority  decide 
that  the  question  is  proper,  it  is  the  duty  of 
the  witness  to  answer.  4.  It  is  in  the  power, 
however,  of  the  witness  to  refuse,  for  the  com- 
mittee have  no  means  to  coerce  him.  And  in 
case  of  a  refusal,  it  is  in  the  province  of  the 
judge  to  whom  application  for  an  attachment 
(under  the  act  of  1855)  is  made,  to  determine 
whether  the  question  is  proper.  lb.  See, 
also.  Laws  of  1860,  48,  ch.  8D,  repealing  the 
act  of  1856. 

21.  The  "  Coinmon  Cotincll"  of  the  city  of 
New  York  now  consists  of  the  aldermen  and 
councilmen  only.  The  mayor,  although  an  offi- 
cer of  the  Corporation,  is  not  a  member  of  the 
Common  Council.  Hence  powers  of  appoint- 
ment conferred  by  statute  upon  the  Common 
Council,  may  be  exercised  by  the  aldermen 
and  councilmen  without  the  co-operation  of 
the  Mayor;  and  he  has  no  veto  power  upon 
their  exercise.  Supreme  Cty  Sp,  7*.,  1866, 
Achley's  Case,  4  AbbotW  Pr.,  85. 

22.  The  exercise  of  a  power  to  appoint  to 
office,  is  a  purely  executive  act;  and  is  in  no 
dense  legislative.    lb. 

23.  The  action  of  the  mayor  upon  mat- 
ters passed  by  the  Common  Council,  is  con- 
fined to  such  resolves,  &c.,  as  will  take  effect 
as  act«  or  laws  of  the  Corporation ;  and  does 
not  extend  to  resolves,  &c.,  which  operate 
only  as  acts  of  the  Common  Council.    The 

'fact  that  the  two  Boards,  in  exercising  powers 
conferred  upon  the  Common  Council,  act  by 
resolutions  instead  of  in  joint  meeting,  cannot 
enlarge  his  authority.    lb. 


24.  The  power  to  appoint  commissioners  of 
deeds  being  vested  in  tlie  Common  Council, 
the  mayor  cannot  veto  appointments.    lb. 

25.  Street-opening.  Passing  an  ordinance 
to  authorize  the  opening  or  alteration  of  a 
street,  under  the  act  of  April,  1818,  §  177,  is 
the  exercise  of  a  legislative  and  not  of  a  judi- 
cial power.  Chancery,  1841,  Wiggin  ©.'Mayor, 
&c.,  of  N.  Y.,  9  Paige,  16. 

26.  Interest  in  contract  The  charter  o^ 
New  York  provided  {Lawe  of  1880,  ch.  122, 
§11)  that  no  member  of  the  Common  Coun- 
cil should  be  directly  or  indirectly  interested 
in  any  contract  with  the  city.  A  member  of 
the  Council  became  interested  in  a  contract 
for  supplying  coals  to  the  city,  and  took  a 
note  of  the  contractor  for  his  share  of  the 
profits.  By  the  arrangement  with  the  con- 
tractor, the  alderman  was  to  aid  in  purchasing 
and  supplying  the  coal  in  fulfilment  of  the 
contract,  which  made  him  the  judge  of  the 
quality.  Held,  that  the  arrangement  was 
void,  as  being  against  sound  morals,  and  a 
breach  of  official  duty,  and  that  a  note  found- 
ed upon  it  could  not  be  sustained.  [6  T.  R., 
61 ;  2  B.  &  P.,  871 ;  8  B.  &  Aid.,  179.]  K 
Y.  Superior  Ct,  1848,  Bell  «.  Quin,  2  Sand/., 
146. 

27.  Compenflation.  The  provision  of  the 
amended  charter  of  1857,  that  members  of  the 
Common  Council  shall  not  receive  compensa- 
tion, applies  to  members  elected  before  the 
act.  K  r.  Com.  PL,  1867,  PhiUips  v.  Mayor, 
&c.,  ofN.  Y.,  l^iZ^.,  488. 

28.  tJnlawful  appropriation.  Where  mon- 
eys are  appropriated  by  vote  of  the  legislative 
body  of  a  municipal  corporation  for  two  pur- 
poses, one  of  which  is  lawful,  and  the  other 
unlawful,  the  courts  will,  if  it  is  practicable 
so  to  do,  distinguish  between  the  two  objects, 
so  as  to  sustain  the  appropriation,  so  far  as  it 
is  for  a  lawful  purpose,  and  to  enjoin  only  the 
expenditure  for  that  which  is  unlawful.  But 
where  the  appropriation  made  is  of  one  sum 
in  gross,  in  such  a  way  that  the  court  cannot 
determine  how  much  was  intended  for  the 
lawful  object,  how  much  for  the  other,  the 
entire  appropriation  will  be  held  void.  St^ 
preme  Ct.,  Sp.  T.,  1867,  Roberts  «.  Mayor, 
(fee,  of  N.  Y.,  6  Abbots  Pr.,  41. 

29.  An  alderman,  may,  under  the  Laws  of 
1849,  commit  to  the  workhouse  for  vagrancy. 
IT.  Y.  Com.  PI,  Chambers,  1856,  Layden'a 
Case,  8  Abbotts'  Pr.,  831. 
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30.  Common  Pleas.  The  mayor  and  al- 
dermen are  ex  officio  ^xidges^  or  members  of  the 
Court  of  Common  Pleas  and  the  Court  of  Gen- 
eral Sessions,  New  York.  Supreme  Ct,^  1840, 
People  c.  Mayor,  &o.,  of  N.  Y.,  25  Wend,^  9 ; 
affirmed  in  error  by  an  equally  divided  conrt, 
lb.;  Jbut  see  1  E,  D,  Smithy  Ixxx. 

31.  Constitutionality  of  the  act  of  1840, 
ezchidiDg  aldermen  from  sitting  as  judges  of 
the  Court  of  General  Sessions.  Purdy  «.  Peo- 
ple, 4  Hilly  384 ;  reversing  8.  C,  2  Id,,  81 ; 
and  see  Constitutional  Law,  266. 

32.  The  appointment  of  heads  of  de- 
partments was,  by  the  amended  charter  of 
1867,  conferred  upon  the  mayor  and  alder- 
men who  might  be  in  office  when  a  vacancy 
should  occur,  whether  such  mayor,  <fec.,  were 
those  elected  before  or  after  that  act.  The 
power  is  incident  to  the  offices.  Ct,  of  Ap- 
peals, 1858,  People  t>.  Conover,  17  K  7.  (8 
Smith),  64. 

33.  Oath.  Under  1  Bev.  Stat.,  109,  2  ed., 
an  alderman,  or  assistant,  may  be  sworn  in  by 
the  recorder,  or  other  person  therein  author- 
ized to  administer  oaths.  The  provision  of 
Kent's  Charter,  105  {Lawe  <?/1880,  129,  §  24), 
is  merely  directory.  Supreme  CU,  1842,  Exp, 
Heath,  8  Hill,  42. 

Followed,  in  the  case  of  a  police-clerk,  un- 
der the  act  of  1866.  K  T.  Com.  PI.,  1866, 
Canniff  «.  Mayor,  Ac.,  of  N.  Y.,  4  E.  D.Smith, 
480. 

2.  The  Attorney  and  the  Counsel. 

34.  Th^  oonnsel  to  the  Corporation  is 

entitled  to  his  taxable  costs  against  the  city, 
as  his  client,  in  addition  to  his  salary.  N.  F. 
Superior  Ct.,  1848,  Brady  «.  Mayor,  &c.,  of  N. 
Y.,  1  Sandf.,  669 ;  1849,  Leveridge  «.  Mayor, 
&c.,  ofN.Y.,  8M,  268. 

35.  He  is  not  entitled  to  charge  specially 
for  services  in  drawing  special  contracts,  con- 
veyances, laws,  and  memorials  to  the  Legisla- 
ture, connected  with  the  business  of  the  Cor- 
poration, nor  to  counsel-fees  for  defending 
8aits  brought  against  third  persons,  and  as- 
sumed by  the  city,  and  referred  to  him  as  be- 
ing the  proper  business  of  the  Corporation, 
though  the  city  was  not  a  party  to,  or  under 
any  legal  obligation  or  duty  to  defend  them. 
But  he  is  entitled  to  a  reasonable  reconripense 
for  attending  at  Albany,  in  behalf  of  the  city, 
to  solicit  or  oppose  the  passage  of  bills  brought 
into  the  Legislature,  affecting  the  interests  of 


the  city ;  and  he  is  entitled  to  connsel-fees  on 
an  arbitration  in  a  suit  against  the  city,  had 
after  he  left  the  office.  K.  Y.  Superior  Ct,<^ 
1849,  Leveridge  ©.  Mayor,  &c.,  of  N.  Y.,  8 
Sandf.,  268. 

36.  It  was  the  intention  of  the  charter 
of  1849,  of  the  city  of  New  York,  and  of  the 
ordinances  adopted  under  it,  that  all  the  law 
business  of  the  Corporation  or  of  its  depart- 
ments, including  all  in  which  the  Corporation 
should  deem  that  it  had  any  interest,  should 
be  placed  in  the  charge  of  the  counsel  to  the 
Corporation,  and  should  be  conducted  by  him. 
He  is  bound  to  render  all  professional  services 
in  such  business  which  may  be  required,  and 
it  is  not  competent  for  either  of  the  depart- 
ments of  the  city  government,  or  for  any  of 
their  officers,  to  pass  by  him  and  employ  other 
counsel  in  the  law  business  of  the  Corpora- 
tion. No  action  can  be  maintained  against 
the  Corporation  by  a  counsellor  employed  by 
a  'Committee  of  the  Board  of  Aldermen  to 
conduct  law  buiiiness  of  the  Corporation,  to 
recover  fees  for  his  professional  services  ren- 
dered under  such  employment.  Supreme  Ct, 
Sp,  T.,  1867,  Ramson  «.  Mayor,  &c.,  of  N.  Y., 
24^ar5.,  226;  S.  C,  15  How.  Pr.,  146;  mib. 
nom.,  Rawson  «.  Mayor,  &c.,  of  N.  Y.,  4  Ah- 
hotts'  Pr.,  342.  Followed,  Roberts  v.  Mayor, 
&c.,  of  N.  Y.,  6  Id.,  41. 

37.  Re8ponaitaUit7  to  the  court.  The 
*^  counsel  to  the  Corporation"  is  not  the  oonn- 
sel to  the  two  boards  of  the  Common  Council 
merely,  so  as  to  be  absolutely  subject  to  their 
orders,  in  respect  to  suits  in  which  the  city 
may  be  a  party,  but  he  is  an  agent  or  trustee 
for  the  whole  body  of  citizens,  and  is  ulti- 
mately responsible  for  his  conduct  to  them;  ' 
and-  in  so  far  as  he  acts  as  an  attorney  or 
counsellor  of  the  court,  he  is  subject  to  all  the 
rules  and  regulations  of  the  court,  and  is  re- 
sponsible to  the  court,  in  like  manner  as  any 
other  attorney  or  counsellor  in  like  case.  Su- 
preme Ct.,  S^.  71,  1867,  Lowber  «.  Mayor,  &c., 
of  N.  Y.,  6  AhhotW  Pr.,  826. 

38.  The  attorney  of  the  Corporation  is  en- 
titled, under  the  ordinance  of  1846,  to  neces- 
sary clerk  hire,  in  addition  to  his  salary;  but 
he  should  not  incur  an  amount  exceeding  that 
theretofore  usually  allowed,  without  permis- 
sion of  the  Council.  He  is  not  entitled  to  re- 
cover, against  the  city,  the  taxable  costs  of 
suits  prosecuted  or  defended  by  him,  as  such 
attorney,  except  his  disbursements  not  col- 
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lected  from  the  adverse  party ;  nor  to  retain 
fer  his  own  nse  the  snma  received  by  him,  on 
settlement,  without  snit,  of  complaints  made 
to  him  of  breaches  of  the  laws  and  ordinances 
of  the  Corporation,  and  for  other  penalties, 
jr.  T,  Superior  Ct.,  1860,  Sniffen  v.  Mayor,  Ac., 
of  TS.Y.,  4  Sand/.,  m. 

8.  Oth&r  Offic&Ti. 

39.  The  pablio  administrator  is,  in  his 
office,  an  agent  of  the  Corporation,  and  the 
Corporation  is  therefore  primarily  liable  to  an 
attorney  employed  by  the  administrator  in 
suits  brought  by  or  against  him.  ^.  T,  Supe- 
rior Ot,.  1850,  Nash  «.  Mayor,  Ac,  of  N.  Y., 

4  Sand/.,  1. 

4a  Liability  of  the  city  of  New  York  for 
the  acts  or  omissions  of  the  pnblio  administra- 
tor. Matthews  v.  Mayor,  Ac.,  of  N.  Y.,  1 
Sandf.,  182. 

41.  Powers  of  the  street-oommissioner. 
Smith  V.  Mayor,  Ac.,  of  N.  Y.,  4  Satulf., 
221 ;  and  see  affirmance,  10  ilT.  Y.  (6  Seld.\ 
504 ;  ikltemns  o.  Mayor,  Ac.,  of  N.  Y.,  6  Z)ii#r, 
446. 

42.  A  soliool-ooaimisBioner  of  the  city  of 
New  York,  by  removing  from  the  ward  for 
which  he  was  chosen,  vacates  his  office.  Su- 
preme Ot^  1845,  People  v.  Board  of  Education, 
1  Den^  647. 

43.  The  office  of  ohamberlaln  is  equiva- 
lent to  that  of  county  treasurer.  If  the  cham- 
berlain is  liable  at  all,  in  an  action  at  law,  for 
A  crier's  certified  biU,  he  is  so  liable  only  upon 
proof  of  refusal  with  funds  applicable  to  the 
bill  in  his  hands.  The  proper  remedy  is  man- 
damus.   Ot,  ofAppeaU,  1851,  Huff  e.  Knapp, 

5  IT.  T.  (1  SM.\  65. 

44.  Copyist  The  Laws  of  1858,  ch.  610, 
provided  that  copyists  in  the  register's  office 
sfaonld  be  paid  out  of  the  fees  paid  into  the 
city  treasury  by  the  register;  but  the  same 
act  repealed  the  statute  requiring  him  to  pay 
in  sneh  fees.  HeJd^  That  the  former  clause 
must  be  rejected  as  repugnant,  and  a  copyist 
conld  maintain  no  claim  against  the  city  or 
the  county.  Supreme  Ct,  Sp.  T.,  1857,  Peo- 
ple V.  Stout,  16  Mow.  Pr.,  159. 

45.  The  ofty-iospeotor  of  the  city  of  New 
York  cannot  hold  over,  after  the  expiration 
of  his  term,  until  his  successor  is  appointed. 
Supreme  Ot.^  Sp.  T.,  1859,  People  v.  Tiemann, 
8  AhhotU'Pr.,  869;  8.  0.,  80  Barb.,  198. 

46i   Mode   of  appointing  police-olerks, 
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under  the  Laws  of  1855, 502,  ch.  298.   Oanniff 
V.  Mayor,  Ac.,  of  N.  Y.,  4  E.  D.  Smith,  480. 

47.  Polioe-Jnstioes  and  polioe-olerks 
deemed  county,  and  not  city  officers.  People 
V.  Edmonds,  19  Barb.,  468;  Ganniff  o.  Mayor, 
Ac,  of  N".  Y.,  4  B.  D.  Smith,  480. 
'  48.  PoUoeman's  salary.  Under  the  ttct  o^ 
1850,  relating  to  the  salary  of  policemen  in 
the  city  of  New  York,  a  policeman  detailed  to 
perform  a  special  duty  was  only  entitled  to 
receive  at  the  rate  of  $500  per  annum ;  but 
under  the  ordinance  of  Sept.  15, 1858,  he  was 
entitled  to  be  compensated  from  Jan.  1, 1858, 
at  the  rate  of  $600  per  annum.  N,  Y,  Supe- 
Her  Gt,  1855,  Walling  v.  Mayor,  Ac.,  of  N.  Y., 
4  Duer,  810. 

49.  EUokness.  Under  the  Laws  of  1858, 
440,  di.  228,  a  policeman  has  a  right  to  his 
salary  while  absent  from  duty  in  consequence 
of  disease  contracted  in  the  public  service. 
The  regulation  requiring  application  for  "sick 
pay"  to  be  accompanied  by  an  affidavit  and 
certificate  as  to  the  disease,  is  void.  if.  F. 
Com.  PI,  1854,  Minto  v.  Mayor,  Ac.,  of  K.  Y., 
8  B.  2>.  Smith,  884. 

As  to  Harbor-masters,  Pilots,  Police^  and 
Portwardens,  in  New  York,  see  those  titles. 

m.  Obdikanges. 

50.  Power.  The  Ck>rporation  of  the  city  of 
New  York  have  power  to  pass  ordinances  in 
matters  purely  of  municipal  regulation,  and  to 
enforce  them  by  penalties, — e.  g.,  ordinances 
regulating  the  wharves  and  slips.  If.  Y,  Com. 
PI,  1854,  Mayor,  Ac.,  of  N.  Y.  v.  Byan,  2  B. 
D,  Smith,  868. 

51.  The  ordinance  of  the  Common  Oouncil 
of  New  York,  requiring  hoistways,  in  stores 
and  other  buildings,  to  be  inclosed  by  a  railing, 
is  a  reasonable  police  regulation,  and  within 
the  powers  of  the  Corporation.  Ot.  ofAp- 
peali,  1857,  Mayor,  Ac.,  of  N.  Y.  v.  Williams, 
15  K  F.  (1  Smith),  502. 

52.  The  Corporation  cannot  interfere  in  a 
particular  case,  and  render  valid  what,  under 
the  ordinances,  is  invalid.  Their  supervisory 
power  can  only  be  exercised  by  discontinuing 
the  work  altogether,  and  by  refusing  an  ap- 
propriation. N,  Y.  Superior  Ot.,  Sp.  T.,  1858, 
Russ  v.  Mayor,  Ac,  of  N.  Y.,  12  K  Y.  Leg. 
Obe.,  88. 

53.  Bnaotment  Although  the  charter  di- 
rects the  ayes  and  noes  to  be  called  in  taking 
the  vote  on  an  ordinance,  and  directs  the  pub- 
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licatioa  thereof  an  ordioance  ia  not  void  by 
reason  of  the  omission  so  to  do.  If.  F.  Shtp^ 
rior  Ct.  (1848  ?),  Elmendorf  o.  Ewen,  2  ^,  T. 
Leg,  Ob8,y  85.  Supreme  QU^  184i,  Striker  «. 
Kelly,  7  Eill,  9.  To  similar  effect^  see  Elmen- 
lorf  «.  Mayor,  &c.,  of  N.  Y.,  25  Weni,,  608. 

54t  Xn  an  ordinance  anthorliring  tlie  oom- 
mlaaionem  of  tbe  ainking  fond  to  sell  all  real 
estate  belonging  to  the  Corporation,  and  not 
in  ase  for,  or  reserved  for  public  purposes,  the 
exception  relates  to  general  public  uses.  Lands 
leased  at  a  nominal  rent  to  a  religious  cor- 
poration are  not  excepted.  Supreme  Ct^  3p. 
T.,  1856,  Arkenbnrgh  o.  Wood,  28  Ba/rh.,  860. 

55.  The  power  of  the  commissioners  does 
not  extend  to  releasing  a  condition  in  such  a 
lease  requiring  the  property  to  be  foreyer  used 
for  religious  purposes.    Jh, 

56.  BepeaL  The  ordinance  of  the  Cor- 
poration organizing  a  streeUoommiseioner's 
department,  is  not  repealed  by  the  acts  of 
1849  and  1858,  amending  the  charter.  K  Y, 
Superior  Ot.^  1857,  Altemus  «.  Mayor,  4o.,  of 
K  Y.,  6  i)wr,  446. 

57.  RevivaL  The  Common  Council,  in 
1851,  passed  resolutions  for  opening  a  stceet, 
which  they  amended  in  1868,  and  under  them 
proceedings  were  commenced;  when,  in  1855, 
they  passed  a  ree<^ution  directing  all  further 
proceedings  to  be  stayed,  and  thereupon  the 
counsel  to  the  Corporation  entered  an  order 
that  all  further  proceedings  be  discontinued. 
In  1857,  by  reaolntioa,  they  repeaJed  the  reso- 
lution of  1855.  Held^  that  the  resolution  of 
1851,  as  amended  in  1858,  was  revived,  and 
that  it  was  the  duty  of  the  counsel  to  the 
Corporation  to  proceed  again  under  it  Sur 
preme  Qt.,  S^.  71,  1858,  Opening  of  Albany- 
street,  6  AbboM  Pr.,  278. 

lY.    y^SIOITS    SUBJXCTS    OF    MuSICIPAL 

Bbquulxiok. 

1.  Buildinge, 
5a  EzoaTatfons.  Under  Laws  of  1855, 
11,  ch.  6, — ^providing  that  a  person  excavating 
a  lot  in  the  city  of  New  York  to  the  depth  of 
more  than  ten  feet  must  preserve  and  support 
the  contiguous  walls,  if  licMise  is  given  him 
to  enter  on  the  land, — ^in  order  to  subject  the 
person  excavating  to  this  expense,  he  must  be 
afforded  the  necessary  license.  This  must  be 
explicit,  and  sufficient  to  protect  him,  and  it 
should  be  given  by  all  persons  who  would  be 


iiyuriously  affected  by  such  acta,  K,  T,  3^ 
perior  Ct,  1857,  Sherwood  o.  8ea0ian,.2^^Mi^ 
127. 

59.  FIrtt  lawi.  An  owner  cannot  protect 
himself  from  the  penalties  of  the  Eire  kiwa,  by 
showing  that  an  illegal  building  was  erected 
with  the  consent  and  approval  of  one  of  the 
fire-wardens.  K,  Y.  0<m.  PZ.,  1854,  Fire  De- 
partment V.  Biiffum,  2  JB.  J),  Smith,  511. 

60.  A  ]piaaaat—EM^  a  building,  within  the 
act  regulating  the  material  of  buildings  within 
the  Fire  Uws.    lb. 

2.  Ferries. 

61.  The  Corporation  liaa  Hiie  aave  powk 

to  establish  ferries  across  the  East  River,  a^ 
was  possessed  by  fiie  crown^  or  the  Legisla- 
ture. Supreme  Ot.,  1841,  Costar  «.  Brash,  Jb 
Wend.,  628. 

62.  The  Fulton,  Boath,  and  Hanitton  Av- 
•nue  feixiaa  are,  under  the  charters,  the  prop- 
erty of  the  Corporation ;  and  the  Legislaiare 
has  no  power  to  devest  t^e  city  of  its  rights  in 
th^m.  It  may  legislate  to  secure  the  safety  of 
passengers,  but  cannot  take  away  the  ferries 
themselves,  nor  deprive  the  oil^  of  their  legiti- 
mate rents  and  profits ;  and  the  act  of  May, 
1845,  does  not  by  its  terms  embrace^  but,  on 
the  contrary,  excepts  these  ferries,  and  leaves 
them  undisturbed  in  the  Corporation.  A»- 
prmM  Ot.y  Sp.  71, 1850,  Benson  «.  liaypr,  4c., 
ofN.  Y.,  lOjRirJ.,  228. 

8.  Firee. 

63.  The  laaaee  of  a  store  which  was  de- 
stroyed or  pulled  down  by  direction  of  the 
pubUc  authorities  of  the  oily  of  New  York,  to 
prevent  the  extension  of  a  firC)  is  entitled,  un- 
der 2  Bev.  L.,  868,  to  compensation  for  the 
actual  damages  sustained  thereby,  as  well  in 
the  loss  and  injury  of  his  goods,  as  from  tibe 
destruction  of  the  building.  The  statute  is  io 
be  liberally  construed  with  reference  to  tlie 
principles  of  natural  equity  which  entitle  the 
owner  to  a  contribution.  Ot,  o/^rrore,  1887, 
Mayor,  Ao.,  of  N.  Y.  v.  Lord,  18  Wend.,  126; 
affirming  S.  C,  17  Id.,  285 ;  1840,  Mayor,  &c., 
of  N.  Y.  V.  PentK,  24  Id.,  668;  and  see  Stone 
e.  Mayor,  &a,  of  N.  Y.,  25  Id.,  167 ;  affirming 
S.  C,  20  Id.,  189 ;  and  see  Clark  o.  Mayor,  &c^ 
of  Syracuse,  18  Barb.,  82. 

64.  Tbe  liaot  that  the  owner  la  insoroa 
does  not  affect  this  right,  nor  entitle  the  Cor- 
poration to  a  deduction  for  the  amount  reco  v- 
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arable,  or  reoeiFedf  upon  ^e  policy ;  for  the 
iuBiirers  woald  be  entitled .  to  subrogation,  or 
to  a  redaction  for  the  amount  received  by  the 
owner  from  the  city.  Ct,  4>f  Brron,  1840, 
Ki^or,  4po.,  of  K.  Y.  v.  Pentz,  24  Werid^  668 ; 
Stone  V.  iCayor,  dtc.,  of  N.  Y„  26  Id.,  167 ;  af- 
firming-3.  0.,  20  /(i.,  189.  Compare  Pentz  «. 
JEtna  lire  Ins.  Co.,  9  Faige,  668;  City  Fire 
Ififi,  Oo.  «.  Corliefl,  21  Wend.,  867. 

CIS.  Ownei:8  of  goods  who  have  no  estate 
or  interest  in  the  building,  are  not  entitled  to 
damages  lor  their  destruction.  Gt  qfBrrors, 
im.  Stone  V.  Kayor,  &o.,  of  N.  Y.,  26  Wend,, 
157;  affirming  S.  0.,  20  Id.,  189. 

.66.  Xpt^rcwit  Where  there  has  been  no 
delay  in  asaerti^g  the  claim,  interest  on  the 
value  ef  the  property  should  be  allowed  from 
t)ie  time  of  the  destruction.  OU  <^  Errors, 
1840,  Mayor,  dM).,  of  N.  Y.  v,  Pentz,  24  Wend,^ 
668;  Stooe  e.  Mayor,  An,,  of  N.  Y.,  26  Id., 
157;  affirming  S.  Q.,^  Id.,  189. 

67.  IiUeceat  does  not  run  intermediate  the 
time  of  .assessment  and  the  coniSrmation  in 
the  CoQunan  Pleas,  but  it  runs  from  that 
time.  Surfreme  Ct^  1842,  Lord  e.  Mayor,  dto., 
ofN,Y.,Sjffti2,426. 

6&  A  QivJl  action  does  not  lie  against  the 
Corporation  to  recover  compensation  for  per- 
sonal property  lost  by  the  destruction  of  a 
bailding  pursuant  to  the  act.  Ot  of  Errart, 
1846,  Bossell  o.  Mayor,  dec,  of  N.  Y.,  2  2)an., 
461. 

69.  Pamwil^  which  could  not  have  been 
saved.  The  Corporation  not  liable  for  prop- 
erty which  would  have  been  destroyed  by  the 
fire  in  any  event.  Pentz  v.  j£tna  Fire  Ins. 
Co.,  9  Faige,  668. 

4.  Oufifowder, 

70.  TbB  statatea  regulating  the  possession 
and  cairiage  of  gunpowder  in  the  dty  of 
New  York,  are  mere  police  regulations,  in 
prevention  of  a  nuiaanoe,  and  therefore  not 
a  regulation  of  commerce,  in  contravention 
of  the  Constitution  of  the  United  States.  Su- 
preme Ct.,  1848,  Foote  «.  Fire  Department,  6 
HiU,  99. 

71.  FoiMtore.  Under  the  act  of  1820,— 
declaring  that  if  any  person  shall  keep  more 
than  28  pounds  of  gunpowder  in  any  one  place 
in  the  city,  he  shall  forfeit  it,  and  also  a  cer- 
tain snm,  to  be  recovered  with  costs,  in  an 
action  brought  within  a  certain  time, — a  pros- 
ecution within  the  time  is  necessary  to  the 


ascertainment  of  the  forfeiture.  Supreme  Ct^ 
1888,  Fire  Department  o.  Kip,  10  Wend.,  266. 

72.  .Bestitution.  Under  the  provision  of 
section  21, — ^authorizing  the  mayor,  &c.,  to 
order  restitution  on  inquiring  into  the  facts, 
—an  order  of  restitution  is  not  conclusive,  aa 
an  estoppel  by  a^udication,  upon  the  question 
of  forfeiture,  in  an  action  brought  by  the  fir6 
department  for  the  penalty.  Supreme  Ct., 
1840,  Tahnage  «.  Fire  Department,  24  Wend., 
286. 

7a  Keeping.  The  statute  {lam  qflB&O, 
862,  §  24)— which  declares  that  it  shall  not 
be  lawful  for  any  person  or  persons  to  have 
or  keep  any  quantity  of  gunpowder — compre- 
hends every  act  of  possession,  whether  for  the 
immediate  purpose  of  removal  or  not,  if  such 
possession  be  in  a  store,  or  other  building,  pr 
place,  except  when  the  powder  is  on  its  pas- 
sage in  the  street  secured  in  the  manner  pro- 
vided for  by  section  29.  The  act  of  1841  (Xatoa 
(^1841,  187,  §  2)  is  not  a  repeal,  but  merely 
creates  a  particular  exception.  Supreme  Ct., 
1843,  Foote  v.  Fire  Department,.  6  Mill,  99. 

6.  Immigration. 

74.  Landing.  Under  2  Rev.  L.  of  1818, 440, 
§  261, — which  requires  the  master  of  a  vessel 
arriving  with  an  alien  passenger  to  report  to 
the  mayor  or  recorder,  and  give  a  bond  in  a 
sum  not  exceeding  $800,  and  obtain  written 
permission  to  land  the  passenger, — it  lies  with 
the  mayor  or  recorder  to  require  the  bond; 
but  even  if  it  is  not  required,  the  master  is 
liable  to  the  penalty  if  he  allows  him  to  land 
without  a  previous  permission  in  writing.  Su- 
preme Ct.,  1826,  Mayor,  &c.,  of  N.  Y.  v.  Staples, 
6  Cow.,  169. 

75.  Bond.  Since  the  right  to  regulate  the 
immigration  of  foreigners  belongs  to  the 
States,  and  not  to  Congress,  a  bond  taken  by 
the  city,  under  the  statute,  from  the  master 
of  a  vessel,  to  indemnify  against  expense  to 
be  incurred  for  the  support  of  a  person  im- 
ported by  him,  is  valid.  Supreme  Ct.,  1828, 
Candler  v.  Mayor,  Ac.,  of  N.  Y.,  1  Wend.,  493. 

76  Order  for  relief  When  such  person 
has  been  relieved  in  the  almshouse,  no  pre- 
vious order  for  such  relief  is  necessary  to  a 
suit.  ThoDgh  the  overseers  cannot  be  com- 
pelled to  give  relief  without  an  order,  if  they 
give  relief  in  a  proper  case  without  i.t,  they 
may  enforce  a  bond  for  indemnity.    lb. 

77  The  damases  are  the  value  of  the  sup- 
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port,  deducting  the  pauper's  servioes.  The 
whole  expense  of  the  almshouse,  averaged 
upon  its  inmates,  is  not  the  tme  measnre.  Ih, 

6.  lAcenuB, 

78.  Zbcoisa.  According  to  the  just  con- 
stmction  of  the  Excise  Law  (1  Beo»  L,  of 
1818, 176),  which  is  made  applicable  to  cities, 
it  is  operative  in  New  York,  and  a  dealer  in 
liquors,  though  licensed  by  the  mayor  under 
the  charter,  must  also  obtain  a  license  from 
the  commissioner  under  the  statute.  SupretM 
Ct,^  1821,  Furman  v.  Knapp,  19  Johm,^  248. 

79.  Of  the  construction  and  effect  of  the 
prohibitory  liquor  law  of  1856,  in  its  bearing 
on  the  laws  relating  to  the  sale  of  liquors  in 
the  dty  of  New  York.  Mayor,  Ac.,  of  N.  Y. 
9.  Walker,  4  E.  D.  Smith,  258. 

80.  Coaohds.  The  granting  of  licenses  to 
owners  and  drivers  of  vehicles,  is  not  a  mat- 
ter of  right,  but  rests  in  the  discretion  of  the 
mayor.  The  object  is  not  to  raise  a  tax,  but 
to  preserve  good  order.  Supreme  Ot,,  8p,  71, 
1851,  People  «.  Mayor,  &c.,  of  N.  Y.,  7  How, 
Ft,,  81. 

7.  MofrlulU. 

81.  Power.  The  Corporation  have  author- 
ity to  establish  public  markets  and  market- 
places wherever  in  their  Judgment  the  inter- 
ests or  convenience  of  the  public  will  be  pro- 
moted. Owners  of  property  adjacent  to  a 
market-place  hold  in  subordination  to  what- 
ever is  necessary  for  the  maintenance  of  the 
market,  though  the  Corporation  would  be  held 
liable  to  them  for  an  unreasonable  obstruction 
of,  or  interference  with,  the  use  of  their  prop- 
erty. N.  7.  Superior  Gt,,  1857,  St  John  «. 
Mayor,  Ac.,  of  N.  Y.,  6  Duer,  815. 

82.  Valne.  The  Common  Council  may  or- 
der land  to  be  purchased  for  a  market,  not- 
withstanding the  limitation  in  the  charter,  as 
to  the  yearly  value  of  land  which  they  may 
hold.  Supreme  Ot,  Sp.  T,,  1858,  People  c. 
Lowber,  7  AlibotW  Pr.,  158;  S.  C,  less  folly, 
28  Bourh.,  65. 

8.  Piere,  Slipe,  and  Wharfage, 

83.  Corporation  cannot  reaenre  wharf- 
age. The  act  of  April  8,  1801,  for  regulating 
wharves  and  slips,  contains  no  implied  grant 
of  the  soil  under  water  to  the  Corporation ; 
and  they  are,  under  the  act,  only  to  grant  as 
attorneys  for  the  public,  in  case  piers  are  sank. 


The  power  to  grant,  under  restrictions,  doe» 
not  authorize  them  to  reserve  the  wharfage /. 
to  themselves.    Supreme  Ot,  1804,  Mayor, 
&c.,  of  N.  Y.  V,  Scott,  1  Cai.,  548.    Compare 
Verplanck  «.  Mayor,  &c.,  of  N.  Y.,  2  Edto.,  220. 

84.  Under  the  act  of  1806  (4  Web.  A  Skin,, 
514,  §  12),  the  Corporation  has  power  to  en- 
large slips,  and  may  accomplish  this  by  build- 
ing piers  and  extending  them  into  the  river ; 
and  in  order  to  form  a  ^^slip,'*  it  is  not 
requisite  that  the  piers  on  each  aide  shonld 
be  extended  equally  or  at  the  same  time. 
Extending  one  pier  is  an  enlargement  of  the 
slip.  Ct.  of  Appeals,  1854,  Thompson  «.  Mayor, 
Ac.,  of  N.  Y.,  11  K  F.  (1  Kmt.),  115 ;  af- 
firming 8.  C,  8  Samdf.,  487.  To  the  same 
effect,  K  7,  Com.  PI,  1851,  Marshall  «.  Vnl- 
tee,  1  R  J),  Smit?^,  294 ;  and  see  Murray  «. 
Sharp,  1  JBo8u>.,  589. 

85.  The  Corporation  have  no  power,  under 
§  280,  to  make  a  public  slip  by  sinking  piera 
against  a  ^bulkhead  or  wharf  opposite  to  pri- 
vate property.  But  where  they  did  so,  and  the 
owners  acquiesced,  and  built  the  pier,  and 
paid  two-thirds  of  the  expense  in  accordance 
with  the  corporate  order,  the  Corporation 
contributing  the  other  third, — Meld,  that  the 
owners  were  bound  by  this  practical  construe- 
tion  of  the  statute ;  and  that  the  Corporation 
was  entitled  to  slipage  and  wharfage,  as  if  the 
work  was  the  enlargement  of  a  public  slip. 
F.  Chan,  Ct,,  1884,  Verplanck  v.  Mayor,  &c,, 
of  N.  Y.,  2  Edw,,  220.  JT,  F.  Com,  PI,  1851, 
Marshall  v.  Yultee,  1 B.  D,  Smith,  294.  Com- 
pare Thompson  v.  Mayor,  Ac.,  of  N.  Y.,  11 
If,  F.  (1  Kern,),  115 ;  affirming  S.  C,  3  Sandf,, 
487. 

86.  A  notice  in  case  of  an  extension,  *^to 
the  proprietors  of  the  easterly  half  of  the  pier," 
instead  of  to  those  of  the  lots  opposite  the 
place,  is  insufficient  under  the  statute.  It  is 
defective,  if,  instead  of  requiring  them  to  com- 
mence the  work  by  the  time  fixed,  and  con- 
tribute to  the  expenses  as  they  shall  accrue, 
it  requires  them  to  signify  their  intention  to 
join  the  Corporation  in  building  it,  and  to 
contribute  their  proportions  of  the  expense. 
Building  an  extension  of  ninety  feet,  upon  a 
resolution  and  notice  contemplating  one  of 
seventy  feet,  is  unauthorized.  Supreme  Ct,, 
1847,  Marshall  «.  Guion,  4  Den,,  581.  If,  T. 
Com.  PI,  1851,  Marshall  «.  Vultee,  1  JB.  /). 
Smith,  294. 

87.  FUling  np  slip     The  provision  of  1 
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ReY.  L.  of  1813,  445,  §  269,— authorizing  the 
Corporation  to  assess  two-thirds  of  the  ex- 
pease  of  filling  up  a  pnhlio  slip,  upon  the 
owners  of  property  who  may  be  benefited, — 
does  not  give  the  owners  any  interest  in  land 
00  made,  where  the  charter  entitles  the  Cor- 
poration to  make  land  from  the  river  and  to 
baild  thereon ;  nor  does  it  make  the  slip,  when 
filled  np,  after  such  proceedings,  a  public 
street.  F.  (7Aan.  Ot.,  1887,  Schermerhorn  v. 
Mayor,  &c.,  of  K  Y.,  8  Mw.y  119. 

88.  The  city  has  a  general  right  under  the 
act  of  1818,  to  fill  np  public  slips,  and  may 
exercise  it  and  assess  the  expenses  on  the 
property  benefited,  though  the  effect  of  the 
filling  up  be  to  extend  a  street  beyond  the 
bounds  of  the  city  as  defined  by  the  Mont- 
gomery charter.  Supreme  Ct.^  1849,  Mayor, 
&c,  of  K  Y.  ».  Whitney,  7  Barh,,  485. 

89.  Qrant  to  one  who  ooveiianted  to  build 
wharC  The  city  of  New  York  being  owner 
of  the  land  under  water  a^oining  the  city,  for 
400  feet  beyond  low-water  mark,  conveyed  a 
parcel  extending  160  feet  from  that  mark,  the 
grant^  covenanting,  on  request,  to  build  and 
maintain  public  streets  and  wharves,  and  the 
dty  covenanting,  on  its  part,  that  on  fulfil- 
ment of  this  covenant  he  should  have  the 
wharfage  in  perpetuity.  No  request  was  ever 
made,  nor  ftny  thing  done  under  these  cove- 
nants. Held^  that  the  grantee  had  no  right 
to  a  water  front,  except  at  the  will  of  the  city, 
and  that  the  city  was  still  owner  of  the  re- 
maining land.  Gt,  ofAppealSy  1868,  Furman 
«.  Mayor,  &c.,  of  N.  Y.,  10  K  Y,  (6  aeU,\ 
667;  affirming  8.  C,  5  Smndf,,  16. 

90.  The  proprietors  of  land  intended  by  the 
act  of  1798, — which  empowered  the  Corpora- 
tion, upon  such  plan  as  it  might  fix  upon,  to 
lay  out  streets  and  wharves  in  front  of  the 
city,  to  be  built  by  and  at  the  expense  of  the 
proprietors  of  land  adjoining  such  streets  and 
wharves, — are  only  those  grantees  of  the  Cor- 
poration, whose  grants  extended  to  the  outer 
line  of  the  400  feet    lb. 

91.  The  Corporation  granted  a  water  lot, 
and  the  grantee  covenanted  to  construct  a 
pablio  street  in  front  of  it,  and  he  did  so ;  and 
the  Corporation  covenanted  that  the  grantee 
ahonld  enjoy  the  whartJage  arising  from  the 
bulkhead  created  by  the  street,  which  for  a 
time  he  received.  Subsequently  the  Corpora- 
tion acquired  title  to  the  granted  premises 
pursuant  to  the  act  of  1818,  §§  177,  178,  for 


the  purposes  of  a  street;  and  afterwards  di- 
rected to  be  constructed  opposite  these  prem- 
ises a  pier,  which  thenceforth  formed  the  side 
of  a  public  sli^,  which  pier  was  built  at  the 
joint  expense  of  the  Corporation,  and  the  pro- 
prietors of  lots  adjacent  to  the  granted  prem 
ises;  and  the  emoluments  therefrom  were 
shared  between  them  and  the  city.  Subse-, 
quent}y  the  Corporation  directed  this  pier  to 
be  extended  into  the  river,  and  invited  those 
proprietors  to  unite  in  constructing  the  exten- 
sion, the  expense  and  emoluments  thereof  to 
be  shared  in  the  same  proportion  as  were 
those  of  the  original  pier.  This  they  refused 
to  do,  and  the  Corporation,  at  the  expense  of 
the  city,  extended  the  pier.  HeldL^  tiiat  the 
Corporation  had  authority  to  do  so ;  and  that 
the  wharfage  arising  from  this  new  portion  of 
the  pier  belonged  to  the  Corporation.  The 
right  to  wharfage  was  a  servitude  annexed  to 
the  estate,  and  either  passed  to  the  Corpora- 
tion as  the  grantees,  upon  the  same  being 
taken  for  a  street,  or  it  was  extinguished  by 
the  union  of  the  dominant  and  servient  estate. 
[8  Paige,  254.]  Ot,  of  AppeaU,  1854,  Marshall 
V.  Guion,  11  N.  T.  (1  Kern.),  461. 

92.  Pier  opposite  oity  lots.  Section  224 
of  2  Bev.  L.  of  1818,  488,  is  not  applicable  to 
the  construction  of  a  pier,  where  the  Corpora- 
tion owns  the  lots  opposite  the  place  where  it 
is  to  be  built.  In  such  case  the  Corporation 
may  construct  the  pier  and  take  the  emolu- 
ments, lb,;  overruling  a  previous  decision  in 
8.  0.f  4  JDen.,  581.  Compare  Marshall «.  Vul- 
tee^lRJ).  SmW^  294. 

93.  Grants  of  use  of  piers.  The  Common 
Council  of  the  city  of  New  York  are  author- 
ized by  law  to  grant  the  exclusive  use  of  piers, 
wharves,  and  slips,  for  particular  classes  or 
descriptions  of  vessels.  But  even  if  they 
could  give  such  use  to  individuals  by  deed  or 
lease,  executed  under  the  authority  of  the 
Common  Councii,  by  officers  of  the  Corpora- 
tion, such  grants  cannot  suspend  the  operation 
of  the  general  ordinances  of  the  Common 
Council.  K  T.  Com.  PL,  1855,  Mayor,  Ac., 
of  N.  Y.  V.  Rice,  4  R  D.  Smith,  604. 

94.  The  Corporation  may  regulate  the  uses 
of  the  basins  and  slips,  and,  subject  to  the 
rights  of  the  owners  to  receive  and  collect 
tlieir  wharfage,  the  Corporation  may  direct 
the  use  of  a  slip  or  wharf  to  be  appropriated 
exclusively  for  any  particular  craft  or  class  of 

0.  g.,  a  floating-dock.    Supreme  Ot., 
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iS^;  r.,  1867,  Hecker  v.  K.  Y.  B^anoe  Dock 
Oo.,  24  Barh.^  215.  Contrary,  1856,  Penniman 
D;  N.  Y.  Balance  Co.,  18  ff<w.  Fr.,  40;  186T, 
Hecker  v.  N.  Y.  Balance  Dock  Co.,  Id.,  649. 

95.  That  a  lease  of  two  piers' and  the  bulk- 
head between  passes  the  slip.  Mayor,  &c.,  of 
N.  Y.  V,  Rice,  4  B.  D,  Smith,  M4t. 

95  a.  Half  wharfage  of  vessel  not  having 
(lock  berth.  Decker «.  Jaquee,  1  B.D.  Smith,  80. 

96.  Hie  graift  of  a  rigiht  to  reoeive 
wharli^e  of  a  bulkhead,  the  fee  remaining  in 
the  city,  is  an  incorporeal  hereditament  [2 
Sandf.,  662];  and  if  the  grantee  refases  to 
take  the  lease  which  he  agrees  to,  and  goes 
into  possession  by  permission,  he  is  liable, 
under  an  implied  contract,  to  pay  over  what 
he  has  received.  Ni  F.  Superior  Ct,  Sp.  71, 
1866,  Mayor,  Ac,  of  N.  Y.  v.  Hill,  18  ffoti. 
Pr.,  280. 

97.  Rights  of  private  ownen.  When  the 
private  owners  of  a  pier  have  an  exclusive 
right  to  the  whal-fage,  the  Corporation  cannot 
legally  deprive  them  of  this  right,  by  appro- 
priating the  slip  adjoining  the  pier  to  the  pur- 
poses of  a  public  ferry,  at  least  without  pay- 
ment of  just  compensation.  IT.  T.  Superior 
Ot,,  1867,  Murray  «.  Sharp,  1  Bow,,  689. 

98.  Payment  by  city.  When,  by  an  ordi- 
nance of  the  Corporation,  a  pier  is  directed  to 
be  built  or  extended,  the  payment  by  the  Cor- 
poration of  one-third  of  the  expense  is,  under 
the  statute,  a  condition  precedent  to  the  ao- 
qoisition  by  the  Corporation  of  a  right  to  re- 
ceive half  of  the  wharfage,  and  the  burden  of 
proving  the  payment  rests  upon  the  Corpora- 
tion.   76. 

99.  Obstmctloiis.  Private  wharves  are 
not  public  wharves  within  the  ordinances  rel- 
ative to  using  and  obstructing  public  wharves 
and  slips.  If,  F.  Superior  Ct,,  1848,  Vande- 
water  tj.  City  of  K  Y.,  2  Sand/.,  258. 

100.  Distress.  Under  2  Rev.  L.,  429,  §  212, 
— ^allowing  wharfingers  to  distrain  for  unpaid 
wharfage, — they  can  distrain  the  goods  of  the 
vessel  at  a  place  other  than  the  wharf  where 
the  toll  accrued.  Wharfage  is  not  technically 
rent.  Supreme  Ct,  1886,  Niooll  v.  Gardner, 
18  Wend.,  288.  To  similar  effect,  IT,  F.  Com, 
PI,  1861,  Marshall  «.  Vultee,  1  E,  D.  Smith, 
294. 

101.  Mere  obstmotlon.  To  entitle  the 
owner  of  a  wharf  in  New  York  city  to  dis- 
train for  wharfage,  the  vessel  must  have  been 
fastened  to  the  wharf,  or  to  another  vessel  so 


fastened.  Using  an  adjoining  pier  ao  as  t<> 
obstruct  the  enjoyment  of  the  plidntiff's  wharf 
does  not  confer  this  right.  K  F.  St^perior  Gt.^ 
1861,  Camden  h  Amboy  R.  R.  Co.  v,  Unchf 
6  Sandf.,  48.  ' 

102.  Mode  of  apportionixig^  whar&ga^  in 
IN'ew  York  city,  among  owners  in  common  of 
a  pier  extended  from  a  bulkhead  owned  by 
them  in  severalty,  stated.  Roosevelt  e.  Post, 
1  EdvD,,  679,  680,  n. 

9.  Si/reet9. 

103.  The  fee  of  the  streets  in  the  city  of 
Kew  York  is  in  the  Corporation,  in  tfust  for 
public  use ;  and  the  fee  of  ground  taken  for 
opening  a  new  street,  is  not  changed  from  the 
former  owner,  to  the  Corporation,  until  the 
report  of  estimate  and  assessment  is  confirmed. 
(Sees.  80,  ch.  116,  §  9,  2  ia».  Z..,  414.)  Su- 
preme Ot.,  1828,  Matter  of  Seventeenth-street, 
1  Wend.,  262. 

104.  The  Corporation  have  a  general 
power  over  the  streets,  which  cannot  be  snr-' 
rendered  without  authority  of  law.  And  in 
exercising  authority  conferred  by  law  to  grant 
pertnission  to  a  railroad  company  to  use  the 
street,  the  court  may  in  the  grant  impose  such 
restrictions  as  it  may  deem  proper.  Granting 
the  use  of  a  street  does  not  prevent  them  from 
subsequently  regulating  its  use,  and  forbid- 
ding, by  ordinance,  resort  to  steam-power 
upon  it.  N.  F.  Com,  PI,  Sp.  T.,  1868,  N.  Y. 
&  Harlem  R.  R.  Co.  «.  Mayor,  Ac,  of  N.  Y., 
1  Hilt.,  662. 

105.  Railroad.  That  the  Corporation  of 
the  city  of  New  York  has  the  power  and  right 
to  authorize  the  use  of  its  streets  for  a  rail- 
way. Supreme  Ct.,  1849,  Drake  e.  Hudson 
River  R.  R.  Co.,  7  Barb.,  198 ;  1868,  Milhau  v. 
Sharp,  16  /d,628.  Compare  Williams  f>.  N. 
Y.  Central  R.  R.  Co.,  18  7<f.,  222;  reversed, 
16  K  F.  (2  Smith),  97. 

106.  The  grant  of  a  right  to  build  a  rail- 
road in  Broadway,— 5(fW,  void,  because,  1. 
It  granted  a  franchise,  which  the  Common 
Council  had  no  authority  to  grant.  2.  By  the 
legal  import  of  its  terms,  it  might  be  per- 
petual. 8.  Such  grant  is,  in  judgment  of  law, 
a  contract  between  the  Corporation  and  the 
grantees,  and  would  import  to  restrict  the 
Corporation  in  the  future  exercise  of  its  legis- 
lative powers.  4.  It  conferred  upon  the 
grantees  and  their  associates  exclusive  privi- 
leges to  a  partial  use  of  Broadway,  wLich* 
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might  1>e  of  pdrpetoal  dnration.  5.  It  ab- 
solved them  from  an  obligation  imposed  on 
them  by  a  statute  of  the  State.  [2  Bey.  Stat., 
424,  §  198.]  6.  It  obnferred  rights,  and  ex- 
empted the  associates  from  oonseqaenoes,  in 
the  event  of  the  death  of  one  of  their  number, 
repugnant  to  law.  7.  It  authorized  the  asso- 
ciate to  become  incorporated  at  anj  time, 
under  the  general  Railroad  Act,  although  the 
road  might  hare  been  previously  constructed, 
and  whatever  might  be  their  number  at  the 
time,  while  the  act  itself  does  not  allow  an 
]n<ior|torati6n  after  a  road  shall  have  been 
built,  nor  of  a  less  number  tKan  twenty-five. 
8.  It  made  a  contract,  which  the  Common 
Council  had  been  prohibited  from  making,  by 
the  amended  charter  of  1849.  2T.  F.  Superior 
Ct.y  1854,  Attorney-general  «.  Mayor,  &o.,  of 
N.  Y.,  8  Duer,  119. 

107.  The  act  of  April  4,  1864,  which  con- 
firms railroads  already  constructed  in  whole 
or  in  part,  under  city  grants,  confirms  only 
8nch  as  are  constructed  under  legal,  valid 
grants.  Supreme  Ot.^  1866,  Wetmore  v.  Story, 
22  Air&.,  414;  S.  C,  8  AbhotW  Pr.,  262 ;  and 
see  Laws  0^1860, 16,  ch.  10. 

106.  GkuB-pipes.  That  the  Corporation 
have  power  to  grant  permission  to  lay  down 
gas-pipes  for  furnishing  the  citizens.  The 
right  to  lay  them  down  is  not  property  which 
can  only  be  sold  by  auction.  Supreme  Gt., 
Sp,  T,,  1855,  Smith  «.  Metropolitan  Gas-light 
Co.,  12  J5r<w.  Pr.,  187. 

109.  ObstrnofiouB.  Under  the  ordinances 
of  1849,  the  power  to  order  a  removal  of  an 
obstruction  in  the  streets  is  vested  in  the 
superintendent  of  streets,  not  in  the  commis- 
'sioner  of  streets  and  lamps.  iT.  F.  Superior 
Ot.,  1866,  Naylor  t.  Clasier,  6  Ihter,  161. 

V.  CoNTBAcrre  for  Work. 
HO.  Scaled  proposals.  The  charter  of  the 
city  of  New  York,  as  amended  April  12, 1858, 
requires  that  all  work  involving  the  expendi- 
ture of  more  than  $260  shall  be  done  by  con- 
tract, on  sealed  bids,  and  that  all  such  con- 
tracts, when  given,  shall  be  given  to  the  low- 
est bidder.  A  contract  entered  into  by  the 
officers  of  the  Corporation  in  violation  of  this 
provision,  is  illegal  and  void ;  and  imposes  no 
obligation  on  the  city.  jV.  F.  Superior  Ct, 
1857,  Brady  «.  Mayor,  Ac.,  of  N.  Y.,  2  Bosto., 
173 ;  S.  C,  7  Alibotts'  P»«.,  284 ;  16  ffow.  Pr., 
482;  affirmed,  Ct.  of  Appeals,  1869,  20  IT.  F. 


(6  Smith),  812.  Supreme  Ot,,  Sjp.  T:,  1858, 
Appleby  «.  Mayor,  Ac.,  of  K  Y.,  15  How.  Pr,^ 
428. 

111.  Even  if  bids  are  advertised  for  and 
received,  yet,  if  they  are  tested  by  a  compari- 
son which  brings  into  view  only  a  part  of  the 
work  contracted  lor,  and  by  such  means  the 
contract  is  awarded  to  one  who  was  not  in 
fact  the  lowest  bidder,  the  contract  is  invalid. 
Thus,  where  the  Corporation  called  for  bids 
for  flagging  a  sidewalk,  and  laying  a  curb  and 
gutter,  and  the  making  of  excavation  of  earth 
and  rock,  if  any,  and  stating  that  the  lowness 
of  the  bid  would  be  tested  only  by  the  price 
at  which  the  bidders  of  ered  to  lay  the  flag- 
ging, curb,  and  gutter  ;—^^<02i,  that  a  contract 
awarded  upon  such  a  test,  when  it  was  impos- 
sible to  determine  by  such  test  who  was  the 
lowest  bidder,  was  void  in  respect  to  the  ex- 
cavation. If.  F.  Superior  Ct,  1857,  Brady  «. 
Mayor,  Ac,  of  N.  Y.,  2  Bom,,  178 ;  S.  C,  7 
AhboM  Pr.,  284;  16  How,  Pr.,  482  ;  affirmed, 
at,  of  Appeals,  1869,  20  K  F.  (6  Smith), 
812. 

112.  The  officers  of  the  Corporation  cannot, 
therefore,  in  such  a  case,  bind  the  Corporation 
by  accepting  the  work,  or  confirming  an  as- 
sessment to  pay  the  expenses  thereof.    lb. 

113.  The  audit  and  allowance  of  a  charge 
which  is  not  a  legal  charge  against  the  county, 
— e.  g,,  of  a  bill  for  work  done,  Ac,  for  the 
Corporation  of  the  city  of  N*ew  York  under 
private  contract,  and  exceeding  $250  in 
amount, — is  a  nullity.  Supreme  Ct.,  Sp.  T., 
1856,  People  t>.  Stout,  28  Barb.,  849;  S.  C, 
4  Abbotts'  Pr.,  22;  18  How.  Pr.,  814. 

114.  Appropriation.  No  contract  for  a 
sum  exceeding  $500  can  be  made  by  the  street- 
commissioner  for  the  performance  of  work  in 
his  department,  although  such  contract  may 
have  been  previously  awarded  by  him  to  the 
lowest  bidder,  until  a  specific  appropriation 
of  a  definite  sum  for  the  performance  of  the 
work  shall  have  been  made  by  the  Common 
Council.  Whether  such  appropriation  shall 
or  shall  not  be  made,  rests  entirely  in  the  dis- 
cretion of  the  Common  Council ;  and  until  it 
is  made,  there  is  no  contract  which  a  court, 
either  of  law  or  equity,  can  enforce.  K  F. 
Superior  Ct,  1857,  Altemus  «.  Mayor,  Ac.,  of 
IT.  Y.,  6  2>twf,  446. 

115.  Ad^ertlaement  by  one  board.  By 
the  charter  and  ordinances  (Laws  ^1849, 
288,  §  23 ;  Ord.  0/1849,  §§  492-6),  the  Com- 
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mon  Oonnoil  has  no  power  to  make  a  contract 
for  work  to  be  done  except  throagh  the  head 
of  the  appropriate  department,  and  after  ad- 
vertisement for  proposals ;  and  an  advertise- 
ment for  proposals  ordered  by  one  board  only 
of  the  Common  Oounoil,  is  invalid.  Supreme 
Ot,  1862,  Christopher  v.  Mayor,  Ac,  of  K  Y., 
18  Barb.,  667.  Followed,  1868,  De  Bann  v. 
Mayor,  Ac,  of  K  Y.,  16  Id.,  892. 

116b  That  a  notloe  inviting  proposals  does 
not  bind  the  Corporation  to  accept  the  lowest 
bid,  even  though  in  all  respects  formal.  So 
held,  where  the  Corporation  ordinances  pro- 
vided that  contracts  should  not  be  execnted 
till  laid  before  the  Common  Council,  and  an 
appropriation  made.  Ct.  of  Appeals,  1868, 
Smith  «.  Mayor,  &c.,  of  K  Y.,  10  X  Y,  (6 
Seld.),  604;  affirming  S.  C,  4  Sand/.,  221. 

117.  DefectiTe  adTertisement.  Where 
the  commissioner's  advertisement  did  not,  as 
the  ordinances  required,  state  the  amount  of 
security  to  be  given, — ffeld,  that  the  bid  was 
informal.  The  commissioner  cannot  waive  a 
provision  of  the  ordinance  so  as  to  bind  the 
Corporation.    lb. 

118.  DefectlTe  propooals.  Under  the  Or- 
dinances of  1849,  proposals  defective  in  sub- 
stance ought  to  be  rejected;  and  the  award 
of  the  contract  made  to  the  next  lowest  bidder 
whose  proposal  is  perfect;  and  amendment 
should  b^  permitted  only  in  matters  of  form. 
Jf.  F.  Superior  Ct,,  Sp.  T.,  1868,  Russ  v.  Mayor, 
&c.,  of  N.  Y.,  12  N,  r.  Leg.  Obs.,  88. 

119.  A  proposal  signed  by  C.  &  Co.,  or  a 
proposal  accompanied  with  the  consent  of  a 
single  surety,  is  substantially  defective,  and 
incapable  of  amendment.    lb. 

120.  Oath  of  "party."  Section  498  of  the 
Ordinance  of  1849, — which  provides  that  an 
estimate  for  a  Corporation  contract  shall  be 
verified  by  the  oath  of  the  party  making  the 
same, — ^is  only  satisfied  in  case  of  an  estimate 
made  by  a  partnership,  by  giving  the  oath  of 
each  partner.  Supreme  Ot.,  1867,  People  c. 
Croton  Aqueduct  Board,  6  AbboM  Pr.,  42 ; 
S.  C,  ^6  Bofrb.,  240 ;  affirming  S.  C,  6  AbbotW 
Ft.,  816. 

121.  The  distinction  between  errors  of  form 
and  errors  of  substance  in  estimates  for  con- 
tracts,   lb. 

122.  Prlntiiig  1600  copies  of  the  charter, 
with  Kent's  notes,  is  not  within  the  ordinary 
printing  of  the  Corporation,  which  may  be 
done  without  advertising  for  bids.    If.  T.  Su- 


perior Gt.,  Sp.  T.,  1867,  McSpedon  «.  Mayor, 
Ac,  of  K  Y.,  16  jffiw.  Fr.,  462. 

12a  Professional  services.  The  provision 
of  the  charter  requiring  that  the  various  de- 
partments shall  advertise  for  sealed  proposals 
for  contracts  for  all  "  work"  involving  an  ex- 
penditure exceeding  $260,  does  not  apply  to 
professional  services ; — e.  g.,  those  of  a  sur- 
veyor in  preparing  a  map.  Where  profes- 
sional services  are  to  be  employed,  the  Com- 
mon Council  have  a  power  of  selection,  with 
reference  to  securing  the  requisite  skill,  and 
no  advertisement  is  required.  Supreme  Gt.., 
Sp.  71, 1867,  People  «.  Flagg,*  6  AbbotW  Pr., 
282. 

124.  The  lowest  bidder  for  a  contract  to 
do  work  for  the  Corporation  of  the  city  of 
N'ew  York,  under  the  charters  of  1849, 1868, 
and  1867,  and  under  the  ordinance  of  1849, 
does  not  acquire  any  legal  right  to  the  con- 
tract, to  enforce  which  a  mandamus  will  issue, 
until  the  contract  has  been  made  with  him, 
and  approved  by  the  Common  Council.  Su* 
preme  Ct.,  1867,  People  v.  Croton  Aqueduct 
Board,  6  Abbotts'  Pr.,  42 ;  S.  C,  26  Barb.,  240 ; 
affirming  8.  C,  6  AbbotW  Pr.,  816. 

125.  Bactra  allowance.  Under  section  10 
of  the  amended  charter  of  1868, — providing 
that  "no  additional  allowance  beyond  the 
legal  claim  for  any  service  shall  ever  be  al- 
lowed,"— ^the  Council  have  no  power  of 
making  an  allowance  for  services  which  ex- 
ceed that  fixed  for  such  services  by  their  own 
ordinances.  Ct,  of  Appeals,  1868,  People  «. 
Flagg,  17  K  T.  (8  Smith),  684;  8.  C,  16  Htm. 
Pr.,  86. 

126b  That  provision  is  not  applicable  to 
officers  whose  salaries  or  rates  of  compensa- 
tion are  fixed  by  a  general  ordinance,  and 
not  by  a  special  contract  with  each  individual, 
— e,  g,,  police  officers.  N.  T.  Superior  Ct^ 
1866,  Walling  c.  Mayor,  Ac.,  of  K  Y.,  4  Duer^ 
810. 

VI.   LlABIUnES  OP  THE  COBPOBATIOK. 

127.  Expenses  under  the  Registry  Ij/bcw 

are  a  county  charge,  to  be  audited  by  the  su- 
pervisors, and  are  not  recoverable  from  the 
city.  K  F.  Com.  PI,  1848,  White  «.  Mayor, 
&c.,  of  N.  Y.,  2  N.  T.  Leg.  Obs.,  26. 


*  The  deoifilon  was  affirmed  at  general  tenn,  bat 
was  reversed  on  another  point  by  the  Court  of  Ap- 
peal, 17  N.  T.  (a  SvMih),  684 ;  8.  C,  16  Rout.  Pr.,  86. 
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12&  A  mandamus  does  not  lie  to  compel 
the  comptroller  of  the  city  of  New  York  to 
pay  a  claim  against  the  Corporation,  before 
sach  claim  has  been  audited  by  the  aaditor  of 
accoonts  in  the  department  of  finance.  The 
charter  requires  such  audit.  [Charter  of  1849, 
§  11;  Charter  of  1858,  §  12.]  The  Common 
Council  have  not  power  to  determine  the  sum 
due  for  8er7ices  and  disbursements  at  their 
employment,  or  to  require  the  comptroller  to 
draw  his  warrant  for  payment.  The  adjust- 
ment belongs  to  the  auditing  bureau.  CL  of 
Appeals,  1868,  People  «.  Flagg,  17  i^.  F.  (8 
Smith),  684;  S.  C,  16  Mow.  Pr,,  36.  To  the 
contrary  (Supreme  Ct.,  1868)  was  People  «. 
Flagg,  16  Barb.,  608 ;  S.  C,  12  K  Y.  Leg. 
OU.,  42. 

129.  A  mandamus  to  compel  the  comptrol- 
ler to  draw  his  warrant  for  the  payment  of  a 
bill  against  the  Corporation  of  the  city  of  New 
York,  should  not  be  granted  where  it  has  not 
been  examined  and  allowed  by  the  auditor, 
and  approved  by  the  comptroller ;  for  by  the 
Laws  of  1867,  ch.  690,  an  audit  and  allowance 
by  the  board  of  supervisors  is  not  sufficient  to 
authorize  any  payment  from  the  city  treasury. 
Supreme  Ct.,  1868,  People  «.  Flagg,  16  How. 
Pr.,  568. 

130.  An  action  lies  against  the  Corpora- 
tion  of  the  city  of  New  York,  when  they  re- 
ceive money  from  any  source  of  revenue  which 
they  are  bound  to  apply  to  a  special  purpose, 
to  compel  them  to  pay  it  to  the  purpose  con- 
templated ;  and  they  are  also  liable  to  an  ac- 
tion, when,  being  authorized  to  raise  money 
by  tax  for  a  special  purpose,  they  neglect  to 
provide  for  such  claim.  N.  T,  Com.  PI.,  Sp. 
T.,  1867,  Green  a.  Mayor,  &c.,  of  N.  Y.,  6  Ab- 
hotW  Pr.,  608.  • 

131.  But  the  Corporation  are  not  liable  to 
an  action  for  an  increase  of  salary  given  to  an 
officer — e.  g.,  a  justice  of  one  of  the  district 
courts  of  the  city — ^by  act  of  the  Legisla- 
ture, where  the  L^slatnre  have  neglected  to 
give  the  Corporation  authority  to  raise  money 
for  its  payment.  lb.;  but  see  Green  «.  Mayor, 
&c.,ofN.Y.,  8  7(?.,  26. 

132.  An  action  lies  against  the  Corporation 
of  the  city  of  New  York  to- compel  them  to 
pay  an  expense  incurred  pursuant  to  statute, 
— 6.  g.,  the  salary  of  a  district-court  justice, — 
although  they  have  no  fund  appropriated  by 
law  to  that  purpose,  if  they  have  funds,  or 
means  of  raising  funds,  appropriated  generally 


to  ^^  such  expenses  as  they  may  be  put  to  by 
law."  N.  Y.  Com.  PI,  1868,  Green  t.  Mayor, 
&c.,  of  N.  Y,,  8  AbbotW  Pr.,  26.  To  the  con- 
trary effect  was  The  same  o.  The  same  (Sp.  71, 
1867),  5  Id.,  608. 

133.  A  polioe-clerk,  though  not  a  city 
officer,  may,  under  Laws  of  1861,  ch.  614,  §  6, 
maintain  an  action  against  the  city  for  his 
compensation.  [26  Wend.,  680.]  N.  Y.  Com. 
Plf  1866,  Canniff  «.  Mayor,  &c.,  of  N.  Y.,  4 
B.  D.  Smith,  480. 

134.  NegUgenoe.  The  Corporation  is  liable 
for  injuries  occasioned  by  the  negligence,  un- 
skilfulness,  or  malfeasance  of  its  agents  and 
contractors  engaged  in  the  construction  of  its 
public  works.  IT.  Y.  Superior  Ct.,  1848,  Del- 
monioo  «.  Mayor,  &c.,  of  N.  Y.,  1  Sandf.,  222. 

135.  The  Corporation  owns  its  streets,  and 
has  power  to  raise  funds  to  repair  them,  and 
its  sewers,  &c. ;  and  hence,  if  it  permits  them 
to  be  out  of  repair,  is  liable  for  an  injury 
thereby  sustained  by  an  individual,  without 
any  negligence  of  his  own.  Ct.  of  AppeaU, 
1868,  Hutson  v.  Mayor,  Ac,  of  N.  Y.,  9  IT.  Y. 
(6  Seld.),  168;  affirming  S.  C,  6  Sandf,  289; 
Griffin  v.  Mayor,  &c.,  of  N.  Y.,  0  K  Y.  (5 
Seld.,  456.  To  the  same  effect,  1861,  Lloyd  v. 
Mayor,  Ac.,  of  N.  Y.,  6  K  Y.  (1  Seld.),  869. 
Supreme  Ct.,  1842,  Mayor,  &c.,  of  N.  Y.  «. 
Furze,*  8  ffiU,  612. 

Vn.  Local  Impboyxmemts. 

1.  Mow  undertaken.    Lands  acquired. 

136.  The  power  given  to  the  Corporation 
of  New  York,  to  lay  out  new  streets  and  open 
old  ones,  in  that  part  of  the  city  not  embraced 
in  the  permanent  plan  of  improvements,  given 
to  it  by  the  act  of  April,  1818,  is  not  affected 
by  the  act  of  1880,  changing  the  organization 
of  the  Common  Council.  Although,  by  the 
act  of  1880,  the  mayor  and  recorder  are  ex- 
cluded from  the  Common  Council,  the  mayor, 
aldermen,  and  commonalty  are  to  be  deemed 
convened  in  Common  jDouncil  within  the 
meaning  of  a  previous  statute,  when  the  al- 
dermen and  council  convene  and  pass  a  resolu- 
tion subject  to  the  qualified  veto  of  the  mayor. 
Cfha/neery,  1841,  Wiggin  v.  Mayor,  &c.,  of  N. 
Y.,  9  Paige,  16. 

137.  The  Corporation  are  the  sole  judges  of 
the  expediency  of  pitching  and  paving  the 


*  See  this  case  in  table  of  Casks  Cbitioised,  VoL 
L,  AnU. 
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s<70et8,  and  bo  notioe  by  the  street-commis- 
BiQners  to  those  liable  to  be  assessed  is  re- 
quired. Supreme  Ot,^  dp»  7.,  1851,  Morewood 
«.  Corporation  of  N.  T.,  6  How.  Fr,^  886. 

13a  Work  done  before  eumoaammat  The 
estimate  and  assessment  for  a  local  in^prove- 
ment  in  the  city  of  New  York  should  properly 
be  m^de  before, the  exeontion  of  the  work ;  but 
the  statate  is  directory  in  this  respect,  and 
doing  the  work  first  does  not  affect  the  va- 
lidity of  the  subsequent  assessment.  Supreme 
Ct.^  1846,  Bounty  v.  Hope,  8  2>m.,  249. 

139.  Under  tiie  statutes  relating  to  N'ew 
York  (2  Beo.  L.  0/I8I8, 842, 407, 1 270 ;  Lowe 
«/1824,  ch.  49),  the  Corporation  of  the  city, 
after  adqpting  an  ordinance,  for  the  oonstruc- 
tion  of  a  street  or  sewer,  has  power  to  make 
and  collect  an  assessment,  and  then  proceed 
to  the  coq^truotion  of  the  work ;  or  to  con- 
struct the  work  in  the  first  instance  at  the 
dost  of  the  city,  and  then  reimburse  itself  by 
an  assessment  K  Y.  Superior  Gt.y  1849,  Wet- 
more  9.  Campbell,  2  Somdf.^  841.  Approved 
and  followed,  Ct,  of  Appeals^  1858,  Manice  a. 
Mayor,  dtc.,  of  N.  Y.,  8  K  F.  (4  Seld,\  120. 
N.  Y.  Superior  Ct^  1860,  Laimbeer  «.  Mayor, 
&c,,  of  K  Y.,  4  S(mdf.,  109.  .  Supreme  Ct, 

.  1850,  Waddell  t>.  Mayor,  Ac,  of  K  Y.,  8  jBorJ., 
95. 

140.  Under  the  provision  that  they  may 
construct  the  work  at  their  own  expense  and 
afterwards  assess  those  benefited,  they  have 
power  to  make  such  assessment,  although  the 
contract  under  which  the  work  was  done  pro- 
vided that  the  contractor  should  not  be  paid 
until  the  money  should  be  collected  on  the 
assessment.  N,  Y,  Superior  Ct,  1849,  Wet- 
more  V.  Campbell,  2  Sand/.,  841.  Ct  of  Ap- 
pealer 1858,  Manice  «.  Mayor,  Ac,  of  N.  Y.,  8 
N,r.{fi.SeU:),m^. 

141.  Contract  before  aaiesament  Though 
a  contract  for  making  a  sewer  in  the  city  of 
New  York,  if  entered  into  before  an  assess- 
ment of  the  expense,  is  invalid^  it  does  not 
prevent  the  Councils  making  a  subsequent  as- 
sessment. Supreme  Ct,^  1848,  People  «.  Mayor, 
&c.,  of  N.  Y.,  5  Barl.,  48. 

14^.  Limits  6f  aasesament  Where  the 
Corporation  directs  the  improvement  to  be 
made  before  assessing  the  expense,  they  need 
not  determine,  preliminarily,  what  property 
will  be  benefited,  nor  t^  the  limits  9i  the 
property  to  be  assessed.  If  the  assessment 
fixes  the  limits,  the  approval  of  the  assess- 


ment by  the  Common  Council  Is  a  sufficient 
designation  thereof.  Ct.  of  AppeaM^  1868, 
Manice  «.  Mayor,  &c.,  of  N.  Y.,  8  N.  Y.  {^8elA.\ 
120. 

143.  For  regulating  several  streets  the 
Corporation  may  mUke  one  assesefment,  or 
may  make  an  assessment  lor  each.    lb. 

144.  Abandoned  street  Where  a  street, 
the  fee  of  which  does  not  bdong  to  the  Cor- 
poration, is  altered  or  discontinued,  the  aban- 
doned strip  reverts  in  full  and  unqualified 
dominion  to  the  adjacent  owners.  Who  are 
prima  fade^  and  of  common  right,  owners  to 
the  centre  of  the  street.  The  Corporation 
cannot  take  it;  for  it  is  not  for  public  use. 
Even  if  it  were  so  deemed,  it  is  not  necessary 
to  the  purpose  to  take  the  fee.  Supreme  Ot.^ 
1889,  Matter  of  John  &  Cherry  streets,  19 
Wend,^  659.  Compare  Embury  1^.  Conner,  8 
K  Y,  (8  Comet,),  611;  reversing  8.  C,  2 
Sandf,  98. 

14fSL  laot  partly  required.  The  provision 
of  2  Rev.  L.,  416,  §  179,— authorizing  commis- 
sioners of  estimate  and  assessment  to  include 
a  whole  lot  in  their  assessment,  when  only  a 
part  is  required  for  the  use  of  a  street, — is  not 
unconstitutional  in  its  application  to  cases  in 
which  the  owner  consents ;  and  where  such 
consent  haa  been  obtained,  and  proceedings 
eonfirtned  and  damages  paid,  the  title  vests  in 
the  Corporation.  Ct,  ofAppeale^  1850,  Em- 
bury V.  Conner,  8  If,  Y,  (8  ComH.),  611 ;  re- 
versing S.  C,  2  i^n4f.y  98. 

146.  Land  whi<A  the  Ootporatlon  ao- 
qoired-for  pabllo  use,  pursuant  to  the  pro- 
visions of  the  act  of  March  29,  1816,  they 
hold  in  fee,  and  when  the  necessity  for  whidi 
it  was  taken  ceases,  there  is  no  reversion  to 
the  original  owner,  but  the  fee  remains  in  the 
Corporation.  It  is  competent  for  the  Legis- 
lature to  authorise  the  fee  to  be  taken,  and  to 
determine  upon  the  necessity.  Ct  of  Appeals^ 
1862,  Heyward  e.  Mayor,  Ac.,  of  N.  Y.,  7  If. 
Y.  (8  Seld.),  814 ;  affirming  S.  C,  8  Barb,,  486. 

2.  Commissionere  and  Aeeeeeors. 

147.  Indifferent  person.  A  freeholder  of 
the  city  of  New  York  cannot  act  as  an  "  in- 
different person,"  within  the  statute  pro- 
visions for  the  appointment  of  appraisers  of 
the  damage  done  to  the  streets  by  laying  the 
Manhattan  pipes.  Supreme  Ct,,  1804,  Ma^r, 
Ac,  of  N.  Y.  f>.  ManhatUn  Co.,  1  C^  50T. 

148.  It  is  no  objection  to  an  assesementi 
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thftt  whil<s  the  property  of  the  Oorporfttion  is 
aste^Md,  with  other  pfroperfy,  a  meiAber  of 
the  Common  Oonncil  was  one  of  the  oommis- 
noners.  H»  intereftt  is  merely  noi^na].  Sii- 
'  pr^mi6'0t:^  1884,  Matter  of  T#€int7-dixth>street, 
Id  ir^rkt.,  208. 

149.  On  an  applioatlofi  for  the  appoint- 
ment of  comihitieionerd,  affidavits  showing  that 
thej  are  qualified  must  he  prodaoed.  Supreme 
Ct^  184d,  Matter  of  Honston-street,  7  Hill^ 
175. 

150.  On  l^e  application  for  the  appoint- 
mtot  fsi  (iommiasioners^  the  court*  is  confined 
to  ^Asdertafning,  Ist;  thi^t  the  e6mmfe»ibner8 
are  proper  and  snitahle  persons ;  and  2d,  the 
regnlarity  of  the  proceedings.  Supreme  Ct,^ 
Sp.  7^,  1858,  Opening  of  Alhany-street,  6  Ah- 
UtU^  Pr.,  378. 

151.  It  is  a  sufficient  ohjectlon  to  naming  a 
person  as  commissioner,  ^at  he  has  expressed 
opinions  on  a  question  arising  in  the  case, 
that,  if  carried  out,  would  defeat  the  applica- 
tion,   lb, 

152.  It  is  not  'nece6Sai7  that  th'^  notice  of 
apfdfoaftion  for  the  appointment  of  commis- 
sioners should  state  the  exact  dimensions  of 
the  ground  to  be  taken.  Where  it  stated  the 
proposed  improyement  to  be,  the  opening  of 
Albany-street  from  Broadway  to  G^eenwich- 
t^re^-^^HeJd^  a  sufficient  statement  of  the  na- 

.  ture  and  extent  of  the  improyiement.    lb, 

153.  Ctiangfaig.  Under  the  provision  (2 
Beo.  L,  <>/1818,  418,  §  178)— authoriaing  the 
court,  on  refusing  to  confirm  the  report,  to 
refer  the  matter  to  the  same  commissioners,  or 
to  nevr  ones  to  be  appointed — ^they  may  refer 
it  to  k  t)art  of  the  old  commissioners,  with  a 
part  new  ones.  Supreme  Ct.^'  1827,  Matter  of 
Henry-street,  7  Ctwr.,  400. 

154.  Hie  doonoil  may  reaurra  the  asses- 
sors appointed  by  it,  and  appoint  others. 
K.  Y.  Superior  Ct,^  1860,  Laimbeer  v.  Mayor, 
*«.,  of  N.  Y.,  4  S(mdf,,  109. 

8.  Dueontinuanee, 

155.  ]5efore  oommlnlonera  have  been 
mpp6b3^BS,  and  equally  after  appointment,  if 
they  hive  refused  to  act,  the=  court  'iWU  grant 
the  api^cation  of  the  Corporation  for  leave  to 
discontinue.  Supreme  Ot^  1821,  Corporation  of 
N.  T.  fl.  Dover-street,  IBJohm,^  506 ;  and  see 
Corporation  of  N.  Y. «.  Mapes,  6  Johns.  Ch,^  46. 

155.  Ifthe  court  have  the  power  to  discon- 
tinne,  tiiey  should  not  exercise  it  to  the  preju- 


dice of  property  owners.    SttprSme  rt.,  1832, 
Matter  of  Beekman-street,  20  JoMs:,  269. 

157.  Before  o<mfimiation.  The  court  may 
grftnt  leave  to  discontinue,  at  any  titne  before 
rights  have  become  vested  in  the  public  or  in 
individuals  by  the  proceedings ;— 54.  d.,  at  any 
thne  before  oonfirmataon  of  the  commissioners' 
report  Supreme  Ct.^  1884^  Matter  of  Canal-  ^ 
Street,  11  Wend,y  154.  To  the  same  effect, 
1828,  People  v.  Prosldent.  Of  Brooklyn,  1  7i., 
818.  Compare  Hawkins  v.  Trustees  of  Roches- 
ter, /i.,  58.  To  the  contrary  was  Matter  of 
Beekman-street,  20c7bAn«.,  269. 

4.  The  Aeeeeem&nt, 

158.  Tbat  An  aaaeamnent  to  a  Iten  which 
overireach^  a  pri6r  mortgage.  (2  Seo.  L,  of 
1818,  420,  §  186 ;  442,  §  259.)  Ot,  of  Errors^ 
1828,  Dale  ©.  McEvers,  2  Cow.^  118. 

159.  A  sum  assessed  upon  the  owner  of  a 
lot  for  the  purpose  of  widening  a  street  in  the 
city  of  New  York,  by  virtue  6f  2  Rev.  L.,  842, 
and  the  amendments  thereof,  ii»  ft  lien  upon 
the  lot  m  respect  to  which  the  assessment  is 
made,  in  the  nature  of  a  mortgage.  Such  lien 
is  not  discharged  by  an  irregular  and  defective 
sale,  under  the  statute,  of  the  premises  for  its 
payment,  although  the  purchaser  completed 
his  purchase  by  paying  the  money  and  taking 
a  deed  from  the  Corporation,  if  the  money 
was  refunded  Ott  the  defect  being  discovered. 
This  owner  is  still  liable  to  an  action  for  such 
assessment.  Ot.  ofAppeaU^  1854,  Mayor,  ^.^ 
of  K  Y.  «.'  Colgate,  12  K  F.  (2  Kern.),  140. 

160.  fShsveral  lots  of  one  owner,  and  lying 
in  one  body,  may  be  included  in  one  valuation 
and  description.  Supreme  Ct.,  1889,  Matter 
of  William  &  Anthony  streets,  19  Wend.,  678. 

161.  The  escpeittes  of  the  commlsBioii 
ftre  propedy  included  in  the  assessment.  One- 
third  of  the  value  of  any  building  which  it 
may  be  necessary  to  remove  may  be  charged 
on  the  Corporation.    lb. 

162.  Desoilption.  That  if  there  were  in 
fact  no  street-numbers^  the  assessment  is  not 
invalid,  for  not  describing  the  lots  bystreet- 
numbers.  2^.  T,  Superior  Ot.^  1850,  Laimbeer 
t.  Mayor,  Ac.,  of  TS.  Y.,  4  Smdf,  109. 

163.  Owner.  Under  section  175  of  the  act 
of  1818,  as  modified  by  the  act  of  1840,  the 
assessment-list  for  fencing  ^  vacant'  lot,  and 
the  advertisement  of  sale^  must  state  the  name 
of  the  owner.  The -person  last  assessed  as 
owner,  or  -^ho  paid  taxes  as  owner,  is  to  be 
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regarded  as  owner  for  the  purposes  of  the 
assessment;  and  if  the  assessors  inquire  of 
the  collector  of  taxes  of  the  ward,  and  of  the 
person  who  collected  the  taxes  of  the  ward 
for  the  previons  year,  and,  in  consequence  of 
information  derived  from  those  officers,  insert 
the  name  of  one  who  is  not  the  real  owner, 
^  the  assessment  is  yalid.  If,  however,  a  wrong 
name  is  inserted,  such  inquiry  will  not  be  pre- 
sumed. 2^,  T.  Superior  Ot^  1860,  Paillet  «. 
Youngs,  4  Saru^.^  50. 

164.  An  aaaesament  for*  altering  a  slip 
must  be  under  section  269  of  the  statute; 
and  property  of  the  Corporation,  if  benefited, 
must  be  assessed  in  addition  to  the  one-third 
of  the  expense  of  the  improvement  charged 
specifically  upon  the  Corporation.  Supreme 
Ct.^  1829,  Ross  «.  Mayor,  &o.,  of  N.  Y.,  8 
Wend.^  888. 

165.  Benefit  and  damage.  Where  one  will 
suffer  damage  and  receive  benefit  from  the 
improvement,  the  commissioners  are  not  to 
state  them  separately,  but  only  the  excess  of 
one  over  the  other.  (2  Rev,  Z.,  412,  416.) 
Supreme  Gt^  1881,  Livingston  9.  Mayor,  ^., 
of  N.  Y.,  8  Wend,,  86;  1839,  Matter  of  WU- 
liam  &  Anthony  streets,  19  7(2.,  678. 

166.  Zaandlord  and  tenant.  In  making 
^he  assessment,  a  tenant  is  considered  owner 
of  the  term,  and  his  landlord  owner  of  the 
reversion ;  and  the  benefit  and  damage  in  re- 
spect to  each  interest  in  the  premises,  are  to 
be  regarded  by  the  commissioners  in  making 
their  assessment,  and  should  not  be  regarded 
in  apportioning  the  rent.  Supreme  Ot,  1886, 
-Gillespie  v,  Thomas,  16  Wend,,  464.  JT.  F. 
Superior  Gt,  (1842?)\Post  v.  Logan,  1  IT.  T. 
Leg.  Ohs.,  69. 

167.  In  estimating  the  damages  to  a  lessee 
(2  lUv.  Z.,  416,  §§  178,  181),  the  commission- 
ers must  take  into  account  all  the  beneficial 
covenants  and  conditions  of  the  lease,  includ- 
ing covenants  for  renewal  on  the  one  hand, 
and  all  the  covenants  and  obligations  of  the 
lessee  under  it  upon  the  other.  Supreme  Gt, 
1839,  Matter  of  William  &  Anthony  streets, 
19  Wend.,  678. 

168.  Occupant  Under  the  statute  relative 
to  opening  streets,  the  commissioners  may  as- 
sess an  occupant  of  land  deemed  to  be  bene- 
fited. Where  the  assessment,  after  describing 
the  premises,  and  stating  that  it  was  owned 
by  A.  and  occupied  by  B.  and  0.,  assessed 
upon  it  $120,— Held,  a  sufficient  assessment 


of  them  as  owners  and  occupants.  If.K 
Superior  Gt.,  1849,  Gilbert  v.  Havemeyer,  8 
Saw^.,  606. 

169.  Award  for  fee  of  highway.  Where 
one  owning  land  opened  a  street  and  sold  lota 
on  each  side  boundmg  thereon,  and  the  Cor 
poration  subsequently  took  the  street  and 
opened  it  as  a  public  highway, — ffeld,  that 
the  commissioners  should  award  him  nominal 
damages  for  the  fee,  subject  to  the  purchasers* 
right  of  way,  and  not  award  damages  for  the 
fee  to  the  purchasers.  Supreme  Gt.,  1828, 
Matter  of  Seventeenth-street,  1  Wend.,  262. 
Followed,  1829,  Matter  of  Lewis-street,  2  Id.^ 
472;  explaining  Matter  of  Meroer-street,  4 
Gov>.,  642. 

170.  Benefit.  In  assessing  the  benefits  to 
be  derived  from  opening  a  street,  the  conunis- 
sioners  should  assume  that  the  established 
plan  of  streets,  &c.,  is  to  be  carried  out.  Su^ 
preme  Gt.,  1884,  Matter  of  Twenty-sixth- 
street,  12  Wend.,  208. 

171.  It  is  not  the  duty  of  the  commiaslonerB 
to  pass  upon  conflicting  claims  of  title,  de- 
pending either  upon  strongly  controverted 
facts,  or  difficult  questions  of  law.  In  such 
cases  they  may  report  an  assessment  for  ben- 
efit, without  specifying  the  names,  or  the 
estates,  or  interests  of  the  owner.  [§  178.] 
Supreme  Gt.,  1889,  Matter  of  William  &  An- 
thony streets,  19  W&nd.,  678 ;  and  see  Mattel; 
of  John  &  Oherry  streets,  Id.,  669.  Com- 
pare Paillet  V.  Youngs,  4  Sandf.,  60. 

172.  K  there  is  no  question  of  difficulty,  the 
owner's  name,  if  ascertainable,  must  be  speci- 
fied. An  award  of  the  widow's  dower  should 
not  be  made  to  the  estate  of  her  husband. 
Supreme  Gt.,  1889,  Matter  of  William  &  An- 
thony streets,  19  Wend,,  678. 

173.  Apportionment  of  rent  Where  part 
of  a  leased  lot  is  taken,  the  commissioners 
must,  under  the  statute,  apportion  the  rent  in 
the  common-law  method,  reducing  it  in  the 
ratio  that  the  value  of  the  part  taken  bears  to 
the  value  of  the  whole,  and  not  according  to 
the  area.  Supreme  Gt.,  1886,  Gillespie  o. 
Thomas,  16  Wend.,  464.  Approved,  Gt.  of 
Error^  1840,  in  Gillespie  «.  Mayor,  Ac.,  of  N". 
Y.,  28  Id.,  648 ;  and  see  Wiggin  v.  Mayor, 
&c.,  ofK  Y.,9Pai^<j,  16. 

174.  The  common-law  rule  of  apportioning 
rent  should  not  be  followed  when  its  applica- 
tion would  be  unjust.  In  such  cases  the  valae 
of  the  term  should  be  estimated  at  a  supposed 
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rent  for  the  part  takto  and  for  the  part  re- 
maining, and  the  apportionment  made  in  pro- 
portion. If.  7,  Superior  Ct,  (1842?),  Post  «. 
Logan,  1  K  T,  Leg.  Obs.,  69. 

175.  The  apportionment  shonld  be  made 
with  reference  to,  and  takes  effeot  from,  the 
final  confirmation  of  the  report.  Supreme  Gt.^ 
18S6,  Gillespie  v,  Thomas,  16  Wend.^  464. 
K.  Y.  Superior  Ct.  (1842?),  Post  t.  Logan,  1 
K  T.  Leg.  Ohs.,  69. 

176^  Award  between  landlord  and  ten- 
ant. Where  the  commissioners  assess  the 
damages  of  the  owner  of  the  fee,  and  also  the 
damages  of  his  lessee,  and  the  report  is  con- 
firmed, it  is  conolnsive,  and  the  lessee  cannot 
recover  from  the  owner  a  part  of  the  award 
to  the  latter,  on  proof  that  a  part  was  intend- 
ed by  the  commissioners  for  his  benefit  8u^ 
preme  Ct.,  1888,  Tnmer  v.  Williams,  10  Wend.j 
139. 

177.  Bat  where  the  commissioners  award- 
ed the  entire  damages  to  the  lessor,  in  igno- 
rance of  the  lessee's  ownership  of  the  boild- 
inga,  and  it  appeared  that  a  certain  sum  was 
included  for  the  buildings,— J3«Zi,  that  the 
lessee  might  recover  that  sum.  A.  V.  CJum. 
Ct.,  1846,  Ooatant  v.  Gatlin,  2  Sanc^f,  Oh.,  486. 

17&  Bvldenoe.  The  commissioners  have, 
at  common  law,  power  to  administer  oaths  to 
witnesses ;  and  in  the  dty  of  New  York  they 
have  it  by  statute.  They  have  no  right  to 
receiTe  unsworn  estimates  of  the  appraisers ; 
and  if  they  govern  themselves  by  such  esti- 
mates, the  report  will  be  sent  back.  Supreme 
Ct.,  1889,  Matter  of  John  &  Oherry  streets, 
19  Fmd,  669. 

179.  They  may  add  to  their  stock  of  knowl- 
edge by  proper  inquiries  addressed  to  persons 
not  on  oath;  but,  coming  to  the  particular 
damage  of  cutting  away  buildings  on  a  street, 
^.,  if  they  do  not  personally  perform  the 
duty  of  inspection  and  appraisal,  they  should 
take  the  oaths  of  witnesses.  [4  Bawle,  192.]  lb. 

180.  Oatfaa.  It  is  enough  if  the  assessors 
make  oath  to  their  assessment  at  any  time  be- 
fore they  report  it  to  the  Council.  N.  7.  Sur 
perior  Ct.,  1860,  Laimbeer  v.  Mayor,  &o.,  of 
N.  Y.,  4  Sajuif.,  109. 

18X  Vacating.  The  act  of  1868  {Laws  of 
1858,  674,  ch.  888) — authorizing  an  applica- 
tion by  an  aggrieved  party  to  a  justice  of  the 
Supreme  Court  to  vacate  any  assessment  for 
fraud  or  irregularity — applies  to  assessments 
made  before,  as  weU  as  those  made  after  its 


The  act  only  affects  the  remedy. 
Supreme  Ct.,  Sp.  T.,  1869,  Matter  of  Beams^ 
17  Eow.Pr.,  469. 

|6.  The  Report.    Eeoiemng,  Cor^firming,  4be. 

182.  After  reviewing  their  report  and 
making  alterations,  the  commissioners  are  not 
bound  to  file  a  copy  of  the  amended  report 
and  give  a  new  notice.  Chancery,  1828,  Pat- 
terson V.  Mayor,  &c.,  of  N.  Y.,  1  Paige,  114. 
Followed,  Su^eme  Ct.,  1889,  Matter  of  Wil- 
liam &  Anthony  streets,  19  Wend.,  678;  and 
see  Bouton  v.  President  of  Brooklyn,  2  Id.,  896. 

183.  Notice.  Under  2  Rev.  L.  of  1818, 
417,  §  182,  requiring  notice,  by  mail  and  pub- 
lication, of  the  time  of  presenting  the  report 
for  confirmation,  and  that,  if  objections  are 
made,  the  commissioners  must  review  their 
assessment,  one  notice  is  enough.  A  new  no- 
tice as  often  as  the  conmiissioners  review  the 
assessment  is  not  necessary.  Chancery,  1828^ 
McLaren  «.  Pennington,  1  Paige,  102. 

184.  Practice.  Of  the  requisite  notice 
calling  for  objections  to  the  report,  and  of 
filing  the  report.  Matters  of  Beed  and  Duane 
streets,  6  AhhotW*  Pr.,  278,  noU. 

185.  Report  partly  ▼oid.  If  the  report 
must  be  referred  back  upon  the  ground  that 
the  appropriation  of  a  part  of  the  lands  is 
void,  it  cannot  stand  for  the  residue,  for  the 
failure  of  part  may  make  material  alteralaons 
necessary.  Supreme  Ct,  1889,  Matter  of  John 
&  Cherry  streets,  19  Wend.,  669. 

186.  Coats.  The  act  of  April,  1889, 1 12, 
relative  to  the  city  of  New  York,  only  requires 
that  the  costs  and  charges  of  the  commission- 
ers, attorney,  counsel,  &c.,  should  be  regularly 
taxed  before  they  are  paid ;  not  that  they  shall 
be  taxed  before  the  assessment  is  made  and 
confirmed,  which  from  the  nature  of  the  pro- 
ceedings cannot  be  done.  Chancery,  1841, 
Wiggin  V.  Mayor,  Ac.,  of  N.  Y.,  9  Paige,  16. 

187.  Kates  of  taxation  of  costs  in  street- 
opening  oases,  before  1866,  in  the  city  of  New 
York,  under  Laws  of  1864,  281,  ch.  122.  Mat- 
ter of  the  Bowery,  19  Barb.,  688. 

188.  Recommitting.  The  Supreme  Court 
has  power,  on  its  own  motion,  as  well  as  on 
the  application  of  the  commissioners,  or  of  any 
party  interested,  to  recommit  the  report  after 
it  has  been  completed  and  presented  to  the 
court  for  action,  and  before  confirmation. 
Where,  after  filing,  but  before  confirmation, 
the  commissioners  certified  to  the  court  that 
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they  had  erred  in  omitting  to  exercise  their 
power  to  assess  a  portion  of  the  expense  of  the 
improvenxent  upon  the  city  at  large,  it  woa 
thus  referred  back  to  them  for  correction. 
Supreme  Ot.^  1850,  Matter  of  Canal-street,  8 
Bcvrb.^  606.  Compare  Woodruff  v.  Fisher,  17 
Id.,  224. 

189.  New  affidavits.  As  the  commission- 
ers are  boand  to  review  their  report  if  objeo- 
tions  are  made  (2  JSev.  L.  of  1818,  842,  408), 
affidavits  not  served  npon  the  commissioners 
with  the  objections  of  the  party,  so  as  to  ena- 
ble them  to  decide  whether  they  are  gronnd 
for  altering  their  report,  cannot  be  read  in 
opposition  to  the  motion  to  confirm  it  So- 
preme  Ot.^  1819,  Matter  of  Harman-street,  16 
Johns,^  281 ;  and  see  Matter  of  William  dc  An- 
thony streets,  19  Wend,^  678. 

So  held,  also,  under  the  act  of  1847,  ^To 
provide  for  the  opening  of  Washington  Park 
in  the  city  of  Brooklyn."  K  T,  Superior  Ct,, 
1848,  Matter  of  Washington  Park,  1  Sofndf.^ 
288. 

IdO.  But  In  a  case  of  suprise,  the  court 
may,  upon  such  affidavits,  refer  the  report 
back  for  reconsideration  under  §  178.  Su- 
preme CU,  1828,  Matter  of  Dover-street,  1 
Cow.,  74. 

191.  Objections  made  on  the  motion  to  cpn- 
firm  the  report  are  in  the  nature  of  an  appeal 
from  the  commissioners,  and  can  properly  be 
decided  only  upon  the  affidavits  and  evidence 
they  had  b^ore  them ;  but  new  affidavits  may 
be  received  in  support  of,  but  not  to  oppose, 
the  report.  Supreme  Ct,,  1889,  Matter  of 
William  dc  Anthony  streets,  19  Wend,,  678. 
Followed,  Matter  of  John  k  Cherry  streets, 
Id,,  669. 

192.  Affidavits  of  parttes  In  taterest  are 
not  admissible  in  opposition  to  the  report 
Supreme  Ot,  1889,  Matter  of  John  &  Cherry 
streets,  19  Wend.,  669 ;  1841,  Matter  of  Twen- 
ty-ninth street,  1  ffill,  189. 

193.  The  question  upon  confirming.  As 
a  general  rule,  reviews  of  the  report  can  ex 
tend  to  matter  of  principle  only,  and  not  to 
mere  questions  of  value.  Supreme  GL,  1886, 
Matter  of  Furman-sti'eet,  17  Wend.,  649 ;  1889, 
Matter  of  John  &  Cherry  streets,  19  Id,,  669, 

194.  That  a  departure  from  principle  in  this 
respect  must  be  clearly  made  out.  Supreme 
Ct,  1889,  Matter  of  John  &  Cherry  streets, 
19  Wend.,  669. 

195.  In  respect  to  values,  the  report  is  in 


the  nature  of  a  verdict  of  a  j^ry  upon  a  ques- 
tion of  fact ;  and  the  court  will  not  set  it  aside 
unless  there  ia^a  plain  and  decided  preponder- 
ance of  evidence  against  it.  Supreme  GU, 
1889,  Matter  of  Pearl-atreet,  19  F«ii^.,  661. 
To  the  same  effect  [citing,  alao,  17  Wend., 
668;  6  Mass.,  486;  9  Id.,  888;  2  Id.,  489;  1 
Pick.,  418],  Matter  of  John  &  Cherry  streets, 
Id.,  669 ;  Matter  of  William  .&  Anthony  streets^ 
Id.,  67?. 

196.  Bfieot  of  conflnnation.  Under  the 
statutes  relating  to  Ne^l^r  York,  nothing  is  sub- 
mitted to  the  oourt  but  the  fitness  of  the  com- 
missioners, the  regularity  of  the  proceedings 
of  the  Corporation  and  the  oommisaionerB,  and 
the  Justness  of  the  estimates  and  asBeoament 
An  order  of  confirmation  is  not  fm  acljadica- 
tion  upon  the  effect, Qf  t^  prooeedings,  such  as 
to  conclude  owners  from  euhaeqnentiy  raising 
a  question  as  to  their  legal  effect  Ot.  o/Ap* 
peaU^  1860,  Embury  o.  Conner^  8  jST.  F.  (8 
Gomel,),  611 ;  reversing  S.  C,  2  San^.^  98. 

197.  Power  of  ooozt.  In  prooeedings  on 
the  reports  of  commissionera,  in  street  cases^ 
the  court  derives  its  powers  wholly  from  stat- 
ute, and  act  as  commissioners,  rather  than  as 
a  oourt;  and  their  confirmation  is  condnrivc^ 
and  it  cannot  be  reviewed  by  them,  either  on 
tl^  merits  or  for  irrognUuity,  onless  it  be  vol- 
untarily waived  by  all  parties  conoerned.  JSkb- 
preme  Gt.,  1822,  Matter  of  Beekman-street,  20 
Johne.^  269;  1827,  Matter  of  Third-street,  6 
Gow.,  671;  1841,  Matter  of  Mount  Morris 
Square,  2  EiU,  14;  6.  P.,  1828,  People  e. 
President  of  Brooklyn,  1  Wend.^  818;  1811, 
Stafford  v.  Mayor,  &e.,  of  Albany,  .7  Jobne., 
641.  Compare  Woodraff  v.  Fisher,  17  Barb., 
224;  and  see  Striker  e.  Kelly,  2  J>ef^,  828. 

198.  That  in  other  respects  the  oourt  act  as 
a  eourt.  Supreme  Gt.,  1884,  Matter  of  Canal- 
street,  11  Wend.,  164. 

199.  The  Supreme  Court,  under  2  Bev.  L. 
of  1818,  409,  §  178,  acts  as  a  oourt  in  review- 
ing the  report ;  not  as  oommissioners  nor  as  a 
tribunal  of  limited  Jurisdiction.'*'  Ot,  (^Ap- 
peals, 1866,  Matter  of  Canal  &  Walker  streets, 
12  If.  F.  (2  £em.),  406.  Compare  Bowery 
Extension  Case,  2  AblwtUi*  Pr.,  868;  S.  C,  12 
How.  Fr,y  97. 


♦  See,  also,  Embury  v.  Conner,  ZIT.  T,(B  Oomtt.), 
511,  in  which  it  is  said  that  since  Striker  «.  Kelly 
(7  JSiU,  9,  and  2  Den.,  828),  it  is  settled  that  the 
court  acts  as  a  oouct,  not  aa  oommissioners ;  and  to 
the  same  effect  is  Doughty  v,  Hope,  8  J>en.,  240. 


NEW  YORK  (OiTT  OF). 


ITS 


Aptplyiii^toPajiiifiiit  of  Award;— ^llMtio&of  AiasHmeiLti.   Salei.  Pnrdiaiar'jCttlA. 


aOO.  Cbancery  bas  not  powrn:  to  inter- 

)  with,  or  set  iiaide,  an  assessmeDt  on  the 
proprietofs  and  occapante  of  lots,  made  by 
commissioners  of  estimate  and  assessment  nn* 
der  anthority  of  a  statute,  for  the  pnrpose'  of 
a  local  improvement,  on  the  groxmd  merely  of 
a  mistake  in  judgment  of  the  commissioners, 
and  of  the  Common  Oonncil  in  ratifying  it, 
where  there  is  no  allegation  of  partiality  or 
nnfiumess.  [8  Atk.,  689;  4  Bro.,  165;  1 
Johns.  Ch.,  18.]  The  remedy,  if  any,  is  at 
law.  Okakoery,  1820,  Le  Roy  «.  Mayor,  &c., 
of  N.  Y.,  A:  Johm.  Ch.,  862;  8.  P.,  1822, 
Mooens  «  Bmedley,  6  Id,,  28.  Followed,  1826, 
Patterson  c.  Mayor,  &c.,  of  N.  Y.,  1  Paige, 
114;  182»,  "Whitney  «.  Mayor,  &o.,  of  IS".  Y., 
/A,  648.  Compare  Woodruff  «.  Fisher,  17 
j5br6.,  224. 

aOl.  Irregularities  in  the  proceedings  to 
confirm  the  assessment,  which  do  not  render 
the  proceedings  void,  hut  only  voidahle,  will 
not  authorize  a  court  of  equity  to  interfere 
hy  injunction.  Chancery,  1828,  Patterson  «. 
Mayor,  to.,  of  N.  Y.,  1  Paige,  114. 

202.  If  all  the  aaaesaora  certify-  the  assess- 
ment and  the  council  ratify  it,  it  cannot  he 
impeached  hy  alleging  that  all  did  not  act  in 
making  it.  Supreme  Ct,  Sp,  T.,  1851,  More- 
wood  «.  Corporation  of  N".  Y.,  6  H<m.  Pr.,  886. 

6.  Applying  for  Payment  of  Amvrd, 

203.  Notloe.  Applicants  for  damages 
awarded  to  unknown  owners,  ftnd  paid  into 
court,  must  publish  six  weeks^  previous  notice 
of  their  application,  in  a  daily  newspaper  of 
the  city,  describing  the  property,  and  give 
notice  to  the  Corporation.  Sntpreme  Ct,  1828, 
Matter  of  Dewint,  1  Cow.,  596. 

204.  Seonrity.  If  the  applicant  makes  out 
a  clear  case,  he  will  not  be  required  to  give 
security  to  refund  if  called  on.  Supreme  Ct, 
1824,  Matter  of  De  Wint,  2  Co%d.,  498;  but 
see  Matter  of  Art-street,  20  Wend,,  685. 

205.  A  vaap  must  accompany  the  petition. 
Supreme  Ct.,  1828,  Matter  of  Bogart,  1  Wend., 
41. 

206.  Decedent's  estate.  Neither  notice 
in  the  newspapers,  nor  security  to  refund,  is 
required  in  case  of  moneys  awarded  to  the 
estate  of  a  deceased  person.  Supreme  Ct., 
1840,  Matter  of  Art-street,  20  Wend.,  685. 


7.  Collection  of  AssemnenU.  Salee.  Purchas- 
er'%  Title. 

207.  Altkoagh  a  demand  of  an  assassm^it 
must  be  made  before  levy,  yet  it  need  not  be 
made  before  issuing  the  warrant;  nor  need  it 
be  made  by  the  collect(H',  but  is  as  good  i€ 
made  by  his  deputy :  and  hence  an  omission  in 
the  answer  to  deny  an  allegation  in  the  com- 
plaint ^^that  no  demand  was  made  by  the  said 
A.,"  the  collector,  is  not  an  Admission  that  it 
was  not  made  by  the  deputy.  Ct.  of  AppeaU, 
1858,  Manice  «.  Mayor,  te.,  of  K.  ¥.,  8  K  T. 
(4  Seld.),  120. 

206.  ▲  wazrant  to  collect  an  assessment 
which  is  regular  as  against  the  owner,  is  not 
avoided  by  the  fact  that  it  Erects  the  officer 
to  levy  on  his  goods,  &c.,  or  of  "  those  who 
may  occupy  the  premises."  Even  if  void  aa 
agaiqst  an  occupant,  it  is  still  good  as  against 
the  owner.  Supreme  Ct,,  1846,  Doughty  e. 
Hope,  8  Den.,  249.  Compare  Gilbert  o.  Have- 
meyer,  2  Sandf.,  606. 

209.  An  assessment  upon  an  occupant  must 
name  him ;  and  a  warrant  to  collect  the  as- 
sessment from  the  person  named,  ^^  or  any  one 
who  may  occupy  the  premises,"  is  void  as 
against  an  occupant  not  named,  and  the  officer 
is  a  trespasser,  if  he  levy  upon  his  goods.  K, 
Y.  Superior  Ct.,  1849,  Wetmore  e.  Campbell, 
2  Sandf,  841. 

210.  The  warrant  may  issue  to  a  collector. 
lb.  See,  also,  Gilbert  9.  Ha vemeyer,  2  Sandf, 
506. 

211.  The  warrant  ought,  by  schedule  or  in 
itself,  to  state  when  the  assessment  was  con- 
firmed by  the  Supreme  Court,  the  names  of  the 
persons  assessed,  both  owners  and  occupants, 
a  brief  description  of  the  premises  assessed, 
and  the  amount  of  the  assessment.  If  it  omits 
to  set  forth  the  name  of  the  occupant,  it  is 
void  as  to  him.  N.  T.  Superior  Ct.,  1849, 
Gilbert «.  Havemeyer,  2  Sandf,  506. 

212.  Zlie  oondttioiis  of  sale  on  assessment, 
made  by  the  street-commissioner,  are  binding 
upon  the  Corporation ;  and  if  the  sale  is  irreg- 
ular and  illegal,  the  purchaser  may  recover  his 
money.  N.  T.  Superior  Ct.,  1848,  Bennett  ^. 
Mayor,  &c,  of  K  Y.,  1  Sandf,  485. 

213.  Where  a  party  sets  ap  a  title  to 
land  under  a  sale  for  non-payment  of  an  as- 
sessment for  opening  a  street  in  the  city  of 
New  York,  under  the  statute  {Sese.  L.  of  1816, 
115,  §  2),  he  must  show  the  authority  to  sell, 
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and  roust  therefore  prove  that  the  collector 
has  made  affidavit  that  the  tax  had  been  de- 
manded, dec,  as  provided  by  the  act.  The 
lease  given  to  the  purchaser,  though  it  is  made 
conclusive  evidence  of  the  regularity  of  the 
sale,  does  not  prove  the  authority  to  sell.  Ct, 
ofErroTB,  1846,  Striker  «.  Kelly,  2  Den^  828. 

214.  To  make  an  assessment-sale  valid,  the 
affidavit  of  the  collector  must  state  that  two 
demands  of  payment  have  been  made  of  the 
owner  of  the  lot,  and  an  omission  or  refusal 
to  pay  the  assessment.  N,  F.  Superior  Ot.^ 
1848,  Bennett  o.  Mayor,  dec,  of  N.  T.,  1 
SanAf,,  485. 

215.  Tbe  notioe  to  redeem  required  by 
§  8  of  the  act  of  1841,  cannot  be  given  until 
after  the  delivery  of  the  conveyance  or  lease 
from  the  Corporation.  N.  T.  Superior  Ot.^ 
1860,  Paillet  v.  Youngs,  4  Sand/.,  60. 

216.  Publication  of  the  notioe  to  redeem 
must  be  completed  before  the  commencement 
of  the  last  six  months  of  the  two  years  suc- 
ceeding the  sale,  and  an  omission  in  this  re- 
spect will  invalidate  the  purchaser's  title.  Ot, 
of  Appeals,  1847,  Doughty  c.  Hope,  1 K  T.  (1 
Comet,),  79 ;  S.  0.,  8  Den,,  694.  Followed, 
N.  Y.  Superior  Ct,  1848,  Bennett  v.  Mayor, 
Ac,  of  N.  Y.,  1  Sand/,,  486. 

217.  The  lease  la  no  evidence  of  the  due 
publication  of  the  notice  to  redeem.  Supreme 
Ct^  1844,  Striker  v.  Kelly,  7  EUl,  9.  Ct.  of 
Appeals,  1847,  Doughty  v.  Hope,  1  If.  T.  (1 
Comet.),  79;  8.  0.,  8  Den.,  694. 

218.  The  certlfioate  of  the  streetKsom- 
mlflsioner,  required  by  section  7  of  the  same 
act,  does  not  confirm  the  title.  Ct.  of  Ap- 
peals, 1847,  Doughty  «.  Hope,  1  N.  T.  (1 
Comet.),  79 ;  S.  C,  8  Den.,  694. 

219.  That  the  ratlfioatlOD,  by  the  Oommon 
Council,  of  a  void  assessment,  does  not  aid  it. 
lb. 

8.  Particular  WorJcs. 

220.  The  charter  of  the  Manhattan  Cknn- 
pany  authorizes  them  temporarily  to  occupy 
a  street  for  the  purpose  of  opening  fountains, 
or  laying  subterranean  aqueducts ;  but  not  to 
take  the  fee  of  the  land  discharged  of  the 
street.  Supreme  Ct.,  1840,  Exp.  Manhattan 
Co.,  22  Wend.,  658. 

221.  Ol^ectlon  to  confirming  report. 
Since  the  judge  who  has  granted,  cannot,  un- 
der the  statute,  revoke  an  order  for  the  ap- 
pointment of  appraisers,  a  party  who  has  not 


sufficient  notice  of  the  application  may  object 
to  the  report  at  the  time  application  is  made 
to  confirm  it.  Supreme  Ct.,  1804,  Mayor, 
&c.,  of  K  Y.  D.  Manhattan  Co.,  1  Cai.,  607. 

222.  Croton  water- works.  The  water-com- 
missioners may  take  the  fee  of  the  land,  even 
where  their  principal  object  is  to  procure  ma- 
terials for  the  work ;  and  they  may  take  any 
land  they  deem  proper  for  the  purposes  of  the 
work,  in  conformity  with  the  plan  adopted 
for  supplying  the  city  with  water.  They  may 
take  separate  and  adjoining  parcels  from  the 
same  owner  at  different  times.  F.  Chan,  Ct., 
1842,  Matter  of  Water-commissioners,  8  JSdie., 
662. 

223.  Section  18  of  the  act  of  1884,  for  sap- 
plying  water  to  the  city  of  New  York, — 
which  provides  for  an  appraisement  of  dam- 
ages in  certain  cases, — does  not  apply  to  dam- 
ages springing  from  the  failure  of  a  dam  de- 
fectively constructed  by  the  commiBsioners, 
upon  land  appropriated  by  the  city  under  the 
act.  Ct.  of  Errors,  1846,  Mayor,  Ac.,  of  N. 
Y.  V.  Bailey,  2  Den.,  488 ;  affirming  S.  O.,  8 
EUl,  681. 

224.  Diaagreement  of  the  water-ooniiiiii- 
■loners  with  the  owners  is  a  jurisdictional 
fact,  which  must  precede  an  application  to  the 
vice-chancellor  for  the  appointment  of  ap- 
praisers ;  but  if  the  record  shows  snch  a  dis- 
agreement, and  the  owner  appeared,  he  can- 
not afterwards  collaterally  impeach  its  exist- 
ence. Ct.  of  Appeals,  1861,  Dyckman  o.  Mayor, 
&c.,  of  K  Y.,  6  K  r.  (1  Seld.),,  484 ;  affirm- 
ing  S.  0.,  7  Barb.,  498. 

225.  A  tender,  within  the  statute  time,  of 
the  amount  appraised,  made  to  a  party  who 
acted  in  the  proceedings  for  his  co-tenanta,  by 
their  authority,  is  sufficient.  Supreme  Ct., 
1849,  Dyckman  «.  Mayor,  &c.,  of  N.  Y.,  7 
Barb.,  498;  affirmed,  Ct.  of  Appeals,  1851,  6 
ir.T.(lSeld.),4H4.. 

226.  Central  Park.  Under  the  act  of  1858, 
relating  to  Knds  taken  for  the  Central  Park^ 
though  an  award  of  damages  is  payable  im- 
mediately, an  action  will  not  lie  upon  it  until 
after  application  to  the  Oommon  Goancil  for 
payment.  Supreme  Ct,  Sp.  T.,  1856,  Shep- 
hard  «.  Mayor,  &o.,  of  N.  Y.,  18  Eou>.  JPr.,  286. 

Vm.  Taxes. 

227.  Judges'  salaries.    The  act  of-  1852, 

authorizing  the  supervisors  of  New  York  to 
raise  by  the  county  tax  additional  annual  oom- 
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pensation  to  the  judge  of  the  Supreme  Court 
of  the  first  district,  is  not  unconstitutional ; 
and,  the  board  having  allowed  such  coropen- 
satioD,  the  county-treasurer  is  bound  to  pay 
it,  upon  a  copy  of  their  resolution  auditing  a 
claim  for  it  Supreme  Ct^  Sp.  T.,  1853,  Peo- 
ple f,  Edmonds,  16  Barh.^  629. 

228.  The  powers  and  duties  of  the  super- 
yisors  of  the  city  and  county  of  New  York  in 
reference  to  taxation — considered.  Shepard 
t.  Wood,  18  Eow.  Ft.,  47. 

229.  The  supervisors  in  the  city  and  county 
of  New  York  have  greater  powers  than  in 
other  counties,  and  may,  on  application  with- 
in six  months  after  the  assessment-rolls  are 
returned  (^JOawi  ^1844,  oh.  260,  §  2),  or  up- 
on application  within  six  months  from  the 
delivery  of  the  books  to  the  receiver,  for  col- 
lection, remit  or  reduce  a  tax.  {1mw8  o/lSbOy 
ch.  121,  }  27.)  Although  the  books  may  have 
passed  out  of  the  hands  of  the  supervisors, 
they  have  still  the  power  to  correct  them. 
Supreme  Ot,^  Sp.  71, 1864,  Adriance  v.  Super- 
visors of  K  Y.,  12  ffew,  Fr,,  224. 

,  230.  After  the  taxes  are  assessed  in  the 
city  of  New  York,  and  warrants  are  issued 
and  delivered  to  the  receiver,  the  board  of 
supervisors  have  no  further  control  over  the 
assessment-roUs,  and  cannot  thereafter  strike 
a  name  from  them.  Supreme  Ot,^  Sp.  71, 1866, 
Colonial  Life  Assurance  Oo.  v.  Supervisors  of 
N.  Y.,  24  Barh.,  166 ;  S.  0.,  4  Abbotts'  Pr.,  84 ; 
18  Hew.  Pr.,  806. 

231.  The  power  of  the  supervisors  of  New 
York,  upon  application  made  to  them  within 
six  months  after  the  tax-rolls  are  delivered  to 
the  receiver,  to  remit  or  reduce  a  tax,  is  dis- 
cretionary with  them ;  and  they  are  the  Judges 
of  the  cause  shown.    lb. 

232.  RednoiDg  tax.  The  affidavit  alone  of 
the  owner,  to  reduce  the  valuation  of  his 
property  below  that  imposed  by  the  assessors, 
without  examination,  reduced  to  writing,  be- 
fore the  assessors  or  the  tax^commissioners,  is 
not  enough  to  entitle  him  to  a  reduction  of 
the  tax.  Supreme  Ct.^  Sp.  T.,  1864,  Adriance 
«.  Supervisors  of  N.  Y.,  12  How.  Pr.^  224. 

233.  Increaaizig.  The  tax-commissioners 
of  the  city  and  county  of  New  York  have  no 
power  to  increase  the  assessors'  valuation  of 
property ;  their  power,  under  the  act  of  1861, 
—which  authorizes  them  to  add  and  assess, 
according  to  law,  property  liable  to  taxation, 
which  may  have  been  omitted  by  the  assessors, 
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—is  not  an  appellate  power  to  increase  the  as- 
sessors* valuation ;  it  is  limited  in  its  terms 
to  cases  in  which  the  property  has  not  been 
assessed,  or  in  which,  by  accident  or  other- 
wise, they  have  not  exercised  their  judgment. 
Hence,  where  the  tax-commissioners  increase 
the  valuation  made  by  the  assessors,  the  board 
of  supervisors  may  be  compelled  by  mandamus 
to  correct  the  assessment  by  conforming  it  to 
the  original.    lb. 

234... The  Fire  Department  of  the  city  of 
New  York  is  the  representative  of  a  public 
charity,  for  benefit  of  which  a  tax  or  license- 
fee  may  be  laid.  N.  7.  Com.  Pleas,  1864,  Fire 
Department «.  Noble,  8  E.  D.  Smit\  440. 

As  to  Taxation,  consult  also  Tazxb. 


NHST  FRIEND. 

1.  Wlieii  necessary.  No  next  friend,  or 
security  for  costs,  is  required  by  2  Bev.  Stat., 
446,  §2, — which  relates  to  suits  commenced 
in  the  name  of  an  infant  plaintiff — ^unless  the 
infant  is  sole  plaintiff.  So  helcL,  where  a  hus- 
band sued  with  his  infant  wife.  Supreme  Ot^ 
Sp.  71,  1849,  Hulburt  «.  Newell,  4  Bout.  Pr.^ 
98;  Q.  0.y  2  Code  £.,  6^. 

2.  In  an  action  for  an  absolute  divorce 
against  a  wife,  there  can  be  no  proceeding 
against  the  wife  after  service  of  the  summons, 
until  her  next  friend  has  been  appointed. 
[Oode,  §  114w]  If  she  neglects  to  procure  the 
appointment,  it  will  be  made  by  the  court  on 
the  application  of  the  plaintiff.  I^.  T.  Supe- 
rior t7£.,.1862,  Meldora  v.  Meldora,  4  Sa/ndf,^ 
721 ;  but  see  Pabtibs,  III. 

3.  If  a  married  woman  plaintiff  is  not  an 
in&nt  or  lunatic,  &c.,  no  order  for  leave  to  sue 
by  next  friend,  or  for  the  appointment  of  next 
friend,  is  necessary.  [1  Hoffm.  Pr.,  66.]  Si/^ 
preme  Ct.^  Sp.  T.,  1868,  Towner  «.  Tcwner,  7 
Sow.  Pr.,  887. 

4.  A  proohein  ami  is  not  a  party,  but  rather 
an  attorney,  and  hence  may  be  surety  in  re« 
plevin.  Supreme  Ct.,  1842,  Anonymous,  3 
EiU,  417. 

5.  "Want  6L  An  objection  that  one  of  the 
complainants,  being  a  feme  covert,  did  not  ap- 
pear by  a  next  friend,  being  a  matter  of  form 
rather  than  substance,  may  be  disregarded, 
when  taken  ore  temis  at  the  hearing.  V,  Chan. 
Ct,  1888,  Schenck  «.  Ellingwood,  8  Edw.,  176. 
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6.  RaaponaibUity.  Bale  168— requiring  a 
next  friend  in  a  divorce  snit  to  be  ''  a  reepon- 
aible  person^' — ^means  that  he  should  be  worth 
at  least  $250  above  all  debts.  Chancery^  1882, 
Robertson  o.  Robertson,  8  Paige^  887. 

Oonsnlt,  also,  Guabdxah  ad  litbm. 
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NON-IN  TilkCOURSB  ACT. 

1.  Seiztire.  The  Non-interoonrse  Act  of 
Congress  (%  8)  anthorized  officers  of  customs 
to  seize  prohibited  goods  without  a  warrant, 
at  least  where  they  could  without  entering  a 
dwelling.  Supreme  Ct^  1814,  Sailly  «.  Smith, 
11  JohM.,  500. 

2.  The  aot  was  ▼iitoally  r«po*led  by 
the  declaration  of  war  with  Great  Britain. 
SuprefM  Ot.^  1818,  Amorj  «•  McGregor,  15 
J&hm^  24. 


NON-RBSZDSNTS. 

As  to  PtooeedlngB  agalxist^  see  Attaoh- 
imrT,  and  SiBVioi. 
As  to  Wlio  are^  see  Domoa.. 


NONSUIT. 

L  Atthxtbial. 
IL  Judomknt  as  in  oasb  ov  nonsuit. 

1.  In  fchateatn  allowed,   ExcutM/or/aU- 

ing  to  try, 

2.  The  motion;  hout  made  and  hato  deter- 

mined, 

I.  AtthbTbial. 

1.  Voluntary  nonauit  Whether  the  jury 
Jeave  their  bench  or  not,  the  plaintifi^  by  not 
answering  when  called,  may  preclude  them 
from  giving  a  verdict.  Supreme  Ot,,  at  K  P., 
1808,  Cunningham  o.  Duncan,  Anth.  K  P.,  61. 

2.  Plaintiff  held  entitled  to  submit  to  a  non- 
suit, notwithstanding  jury  were  ready  with  a 
verdict  on  a  claim  of  set-off.  Supreme  Ot,, 
1829,  Wooster  v.  Burr,  2  Wend,,  295. 

3.  A  verdict  is  irregular,  if  the  plaintiff  is 


not  called  by  the  clerk  on  tiie  coming  in  of  the 
jury,  before  taking  the  verdict,  and  bis  appear- 
ance or  default  entered.  Svpreme  CL,  ^.  T., 
1845,  Gale  v,  Hoysradt,  1  How.  Pr,,  72.  Com- 
pare S.  C,  Id^  19.' 

4.  The  plaintiff  in  replevin  may  suffer  a 
nonsuit  on  the  trial,  as  in  ordinary  actions. 
[Tidd's  Pr.,  Phil.  ed.  of  1840,  860 ;  Ryan  h  M., 
855;  2  C.  &  P.,  858;  2  Rev.  Stat,  531,  §  58, 
56.]  Supreme  Ct,,  Sp,  71, 1845,  Gale  e.  Hoys- 
radt, 1  Eow.  Pr.,  72. 

5.  Under  section  1  of  the  aot  for  more  easy 
pleading,  dra.  (1  Oreenl,,  848), — ^providing  that 
in  certain  suits  against  officers,  if  the  plaintiff 
does  not  prove  the  cause  of  action  committed 
within  the  county  wherein  the  suit  is  laid,  the 
defendant  shall  be  found  not  guilty, — an  offi- 
cer sued  in  the  wrong  county  is  entitled  to  a 
verdict  in  his  favor.  The  plaintiff  cannot 
elect  to  become  nonsuited.  Supreme  Gt.,  1830, 
Hull  «,  Southworth,  6  Wend,,  265. 

6b  It  shall  not  be  necessary  to  call  the  plain- 
tiff when  the  Jury  return  to  the  bar  to  deliver 
their  verdict;  and  the  plaintiff  shall  have  no 
right  to  submit  to  a  nonsuit,  after  the  jury 
have  gone  from  the  bar  to  consider  of  their 
verdict.  Supreme  Ct,  Rule  46  of  1847 ;  81 
</1858. 

7.  Compolfiory  noBBait.  If  the  evidence 
offered  by  the  plaintiff  does  not  support  bis 
action,  and  there  is  no  question  of  fact  for  the 
jury  to  decide,  the  court  may  nonsuit  him, 
although  against  his  consent  This  power 
results,  necessarily,  from  the  courts  being 
Judges  of  the  law  of  the  case,  when  there  are 
no  facts  in  dispute.  Supreme  Ot,,  1816,  Pratt 
e.  Hull,  18  Johne,,  834.  8.  P.,  Ot.  of  Appeals, 
1851,  Labar  e.  Koplin,  4  IT.  F.  (4  OomeL),  547. 

8.  And  this  power  is  possessed  by  Courts  of 
Common  Pleas,  as  well  as  by  JusUoes  of  the 
peace.  [12  Johns.,  299.]  Supreme  Ct,y  1816, 
Pratt  V.  Hull,  18  /oAfu.,  834;  1821,  Foot  «. 
Sabin,  19  Id,,  154. 

9.  If  the  evidence  adduced  by  plaintiff  will 
not  authorize  the  Jury  to  find  a  verdict  for  the 
plaintiff  or  if  the  court  would  set  aside  a  ver- 
dict in  his  favor  as  contrary  to  evidence,  it  is 
the  duty  of  the  court  to  nonsuit  him.  iS^- 
prem^  Ot.,  1828,  Stuart  e.  Simpson,  1  Wend.^ 
376;  1831,  Demeyer  v.  Souxer,  6  Id^  436; 
1835,  Wilson  v.  TTilliams,  14  Id,,  146;  1837^ 
Doane  e.  Eddy,  16  Id,,  523;  1848,  McMariiu 
V,  Taylor,  2  Barb.,  856;  1851,  Carpenter  •. 
Smith,  10  Id,,  663. 
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IOl  That  a  noiunit  may  be  sastained  on 
;groaods*  other  than  that  on  which  it  was 
graated.  Supreme  Ot.^  1844,  Bakewell  v. 
EUsvorth,  6  ffUl,  484;  affirming  S.  C,  1  K 
Y.  Leg.  Obe.,  846. 

U  —  in  malloiops  profiooiitton.  In  an 
actioD  for  malicious  prosecution,  where  it  ap- 
pears that  the  prosecution  complained  of  ter- 
minated in  a  compromise  instead  of  an  ac- 
quittal, the  defendant  is  entitled  to  a  nonsuit. 
Supreme  Ot^  1827,  MoCormick  «.  Sisson,  7 
Cw^  716^ 

12.  So,  if  upon  the  whole  testimony  Uie 
judge  sees  there  is  no  evidence  of  probable 
cause.  Supreme  Ot,^  1829,  Masten  v.  Dejo,  2 
Wend.,  424. 

13.  —  in  action  for  negiligence.  In  an 
action  for  damages  through  negligence, — e.  ^., 
fur  negligently  running  defendants'  cars  against 
plaintiFs  wagon, — ^if  it  does  not  appear  from 
the  plaintifTs  eyidence  that  he  himself  was 
free  from  negligence,  it  is  the  duty  of  the 
court  to  nonsuit  him.  Supreme  Ct.,  1849, 
Spencer  o.  TJtica  &  Schenectady  K.  R.  Go.,  6 
Bairb.,  887;  1858,  Mackey  r>.  N.  Y.  Central 
R.  R.  Co.,  27  Id.,  528. 

14.  The  question  of  negligence  should  be 
submitted  to  the  jury,  if  there  is  conflicting 
evidence,  or  if  the  proofs  leave  the  matter  in 
doubt.  Bat  when,  upon  the  plaintiff^s  own 
showing,  he  has  no  cause  of  action,  by  reason 
of  negligence,  or  has  defeated  his  claim  by  his 
own  misconduct,  there  can  be  no  propriety  io 
requiring  the  jury  to  pass  upon  the  evidence, 
but  a  nonsuit  should  be  ordered.  Supreme 
Ct.^  1862,  Earing  «.  K.  Y.  &  Erie  R.  R.  Co., 
18  Ba^.,  9. 

15.  —  in  premature  suit  Where  it  ap- 
pears on  the  trial  that  the  suit  was  prema- 
turely bionght, — e.  g,,  where  a  suit  on  a  note 
was  commenced  before  the  expiration  of  the 
three  days  of  grace, — the  defendant  is  entitled 
to  a  nonsuit.  The  plaintiff  is  bound,  under 
non-assumpsit,  to  show  a  good  cause  of  action 
existing  at  the  time  of  commencing  the  suit 
Supreme  CU,  1829,  Osboru  «.  Moncure,  8 
Wend.,  170;  overruling  Crygier  «.  Long,  1 
Johns.  Cae.,  898 ;  and  Lawrence  v.  Bowne,  2 
Id.,  225. 

16.  —  in  an  action  for  oae  and  occupa- 
tion.  If  the  plaintiff  prove  an  agreement  in 
writing,  not  under  seal,  he  cannot  bo  noo- 
saited,  but  may  use  it  as  evidence  of  the  quan- 
tum of  damages.     [1  Rev.  L.  of  1813,  444, 


§  81 ;  1  Rev.  Stat.,  748,  §  26.]    Supreme  Ot^ 
1881,  Williams  v.  Sherman,  7  Wend.,  109. 

17.  — in  action  wroqgly  laid.  Where  the 
action  is  local  and  the  venue  is  wrongly  laid, 
but  the  objection  does  not  appear  on  the  rec- 
ord, se  as  to  entitle  defendant  to  demurrer, 
he  may  demand  a  nonsuit  at  the  trial.  Su- 
preme Ct.,  1834,  Rigbtmyer  9.  Raymond,  12 

WeTid.,  51. 

18.  But  where,  in  a  local  action  laid  in  the 
wrong  county,  a  motion  to  nonsuit  was  erro- 
neously denied,  but  before  the  hearing  of  a 
motion  for  new  trial  a  statute  was  passed 
rendering  the  action  transitory,  so  that  the 
new  trial,  if  granted,  might  be  had  in  the 
same  county, — ^it  was  Held,  useless  to  grant  a 
new  trial.    lb. 

19.  A  plaintiff  declared  against  a  witness, 
in  one  count  for  the  damages,  and  in  another 
for  the  penalty,  but  laid  a  different  venue  from 
that  of  the  first  action :  the  judge  nonsuited 
him  at  the  trial.  Seld,  regular ;  though  the 
plaintiff'  was  entitled  upon  the  evidence  to  a 
verdict  on  the  count  for  the  damages,  and 
might  have  had  it  by  abandoning  the  other. 
The  count  for  the  penalty  was  local.  The 
plaintiff  was  bound  to  abandon  it,  to  entitle 
himself  to  go  on  upon  the  other.  Supreme 
Ct.,  1834,  Cogswell  «.  Meech,  12  Werid^ 
147. 

20.  —  in  joint  action.  In  actions  arising 
ex  contractu,  where  the  legal  interest  is  joint, 
— e.  g.,  an  action  by  partners, — those  in  whom 
such  interest  is  vested  must,  if  living,  join  in 
an  action  for  the  breach  of  such  contract;  and 
the  objection  may  be  made  upon  the  trial,  as 
a  ground  of  nonsuit,  upon  the  general  issue,  if 
it  appears  that  there  is  another  person  living, 
not  made  a  party,  who  has  a  joint  interest  in 
the  contract.  Supreme  Ct.,  1819,  Dob  «.  Hal- 
sey,  16  Johns.,  84. 

21.  When  there  is  any  evidence  on  the 
part  of  a  plaintiff  of  the  fact  put  in  issue  by 
the  pleadings,  a  refusal  to  nonsuit  is  not  good 
cause  for  an  exception.  Supreme  Ct.,  1848, 
Kelly  V.  Kelly,  8  Barb.,  419. 

22.  A  motion  for  nonsuit,  properly  denied, 
if  plaintiff  is  entitled  to  recover  something, 
although  it  be  but  nominal  damiiges.  Ct.  of 
Appeals,  1849,  Van  Rensselaer  v.  Jewett,  2 
K  Y.  (2  Com»t:),  185. 

23.  The  court  cannot  nonsuit  the  plaintiff 
against  his  will,  where  he  has  adduced  any 
evidence  competent  to  go  to  the  jury,  tending 
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to  make  oat  a  case.     Gt,  of  Appeals^  1851, 
Labar  v.  Koplin,  4  2^.  Y.  (4  C(mut,%  647. 

24.  Thus  where,  on  the  trial  of  an  action 
for  an  assanlt  and  battery,  the  plaintiff  called 
two  witnesses,  one  of  whom  testified  to  the 
assanlt  without  stating  any  matter  to  justify 
it,  and  the  other  also  proved  the  same  assanlt, 
but  stated  circumstances  of  Justification; — 
ffeld^  that  the  court  could  not  be  required  to 
nonsuit  the  plaintiff.    lb. 

25.  Evidence  on  both  sideB.  A  nonsuit 
may  be  granted  after  evidence  has  been  given 
on  both  sides.  Ct,  o/Brrorij  1844,  Rudd  v, 
Davis,  7  Eill^  629.  Supreme  Ct,^  1889,  Fort 
fl.  Collins,  21  Wend,^  109 ;  Jansen  «.  Acker, 
28  Id,,  480. 

26b  To  warrant  a  nonsuit  on  the  defendant's 
evidence,  after  the  plaintiff  has  made  out  a 
prima-faeie  case,  it  is  not  necessary  that  the 
evidence  should  be  conclusive  in  its  character. 
It  is  enough  that  a  verdict  for  the  plaintiff 
would  be  against  the  clear  weight  and  effect 
of  the  defensive  evidence,  whatever  may  be 
its  character.  Ct.  o/Brron,  1844,  Rudd  v. 
Davis,  7  Eilly  629. 

27.  Credibility  of  witness.  Whether,  un- 
der the  circumstances,  a  witness  produced  by 
plaintiff  is  a  credible  witness  or  not,  is  solely 
a  question  for  ther  consideration  of  the  jury. 
A  nonsuit  cannot  be  granted  on  the  assump- 
tion, by  the  judge,  that  the  plaintiff's  witness 
is  not  to  be  believed.  Supreme  Ct.,  1848,  Her- 
ri tt  V.  Lyon,  8  Barb.,  110. 

28.  Absence  of  witness.  On  a  trial,  the 
plaintifiTs  counsel  having  examined  a  witness, 
before  dismissing  the  witness  from  the  stand, 
publicly  inquired  of  the  defendants'  counsel 
whether  any  of  the  facts  testified  to  by  him 
would  be  controverted  on  the  trial ;  to  which 
the  defendant's  counsel  replied — "no."  The 
right  to  cross-examine  the  witness  was  not 
reserved  by  the  defendants'  counsel.  At  the 
close  of  the  trial,  the  defendant's  counsel  called 
the  said  witness  for  further  examination.  The 
witness  did  not  appear,  and  the  defendant's 
counsel  called  upon  the  plaintifb  to  produce 
bim,  which  tliey  declined  to  do,  saying  he 
had  gone  home  without  their  leave,  and  that 
they  had  received  no  intimation,  until  after 
the  witness  had  left,  that  his  further  examina- 
tion was  desired.  This  was  one  ground  upon 
which,  after  the  evidence  on  both  sides  was 
in,  the  defendants  moved  for  a  nonsuit. 

Meld,  that  under  these  circumstances  the 


plaintiffs  were  under  no  obligation  to  detain 
the  witness  for  the  purpose  of  further  exam- 
ination by  the  defendant's  counsel.  Oonnsel 
should  avail  themselves  of  the  opportunity  to 
cross-examine  before  the  witness  leave*  the 
stand ;  unless  the  court,  for  some  good  reason, 
should  allow  them  the  privilege,  at  a  subse- 
quent stage  of  the  trial.  In  this  case,  the 
plaintiff's  counsel  had  good  reason  to  suppose 
the  witness  would  not  be  wanted  further  by 
the  defendants.  Supreme  Ct.,  1866,  Sheffield 
V.  Rochester  &  Syracuse  R.  R.  Co.,  21  Barb., 
889. 

29.  Allowing  plaintflf  to  resume  proo£ 
Where  the  plaintiff  rests  on  an  incomplete 
case,  the  judge  may,  in  his  discretion,  deny  a 
nonsuit  and  permit  him  to  resume  his  evi- 
dence. Ct.  of  Appeals,  1862,  Hunt «.  Maybee, 
7  K  Y.  (8  S6U.\  266. 

30.  It -is  a  matter  entirely  in  the  discretion 
of  the  justice,  whether  he  will  allow  a  plidn- 
tiff  to  give  additional  evidence  after  a  motion 
for  a  nonsuit.  And  his  refusal  to  allow  evi- 
dence to  be  given,  forms  no  ground  for  revers* 
ing  his  judgment  on  appeal.  N.  Y.  Com.  PZ., 
1861,  Reed  «.  Barber,  8  Code  R,  160.     - 

31.  Assessing  contingent  damages.  Where 
there  is  a  demurrer  to  one  count  of  the  dec- 
laration, and  a  plea  to  another,  and  plaintiff  is 
nonsuited  upon  the  latter,  he  cannot  go  on  to 
assess  contingent  damages  upon  the  count  de- 
murred to.  Supreme  Ct.,  1827,  Packard  u. 
Hill,  7  Coro.,  484 ;  affirmed,  on  other  grounds, 
wJb  nam.  Hill  v.  Packard,  6  Wend.,  876. 

32.  Evidence  afterwards  supplied.  A 
new  trial  will  not  be  granted  on  the  gronnd 
that  a  nonsuit  was  refused  when  the  plaintiff 
rested  on  evidence  not  sufficient  to  entitle  him 
to  recover,  if  the  defendant  afterwards  on  the 
trial  supplied  the  necessary  proof.  Supreme 
Ct.,  1881,  Jackson  v.  Leggett,  7  Werhd.,  877; 
1842,  Oolvin  r.  Burnet,  2  ffill,  620.  171  T. 
Com.  PI,  1862,  Bean  tj.  Canning,  10  JVI  Y. 
Leg.  Obe.,  248;  S.  0.,  less  fully  reported,  2  jE. 
D.  Smith,  419,  noU;  1866,  Mayor,  Ac.,  of  N. 
Y.  «.  Mason,  4  Id.,  142 ;  S.  0.,  more  fully  re- 
ported, 1  AbbotW  Pr.,  844.  N.  Y.  Superior 
Ct.^  1867,  Colgrove  «.  Harlem  and  New  Haven 
R.  R.  Cos.,  6  Duer,  882,  412. 

33.  Although  a  nonsuit  applied  for  on  ac- 
count of  a  defect  in  proof  might  properly  have 
been  granted,  yet  if  either  party  in  the  oonrse 
of  trial  supplies  the  proof  which  was  before 
wanting,  the  objection  is  obviated.      Ct^  of 
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Appeals,  1854,  Schenectady  &  Saratoga  Plank- 
road  Od.  fl.  Thatcher,  11  N.  Y.  (1  K&m,\  102. 
Supreme  Ot.,  1829,  Lansing  v.  Van  Alstyne,  2 
Wend.,  661 ;  1855,  Barrick  «.  Austin,  21  .SSar&., 
241.  ^.  F.  <7<M».  Pi.,  1852,  Breidert  «.  Vin- 
ceot,  1  £.  D.  Smith,  542;  1855,  Mayor,  &c., 
of  N.  Y.  «.  Mason,  1  AhboM  Pr.,  844. 

34;  After  the  plaintiff  rested,  the  defendant 
offered  to  demur  to  the  evidence,  which  was 
oyerroled,  and  he  excepted.  He  then,  instead 
of  relying  upon  the  exception,  gave  evidence 
upon  his  part,  and  submitted  the  cause  upon 
the  whole  evidence.  Held,  that  his  exception 
to  the  refusal  of  his  demurrer  was  waived,  and 
although  the  refusal  was  erroneous,  yet  if  the 
jury  found  against  him  upon  the  whole  evi- 
dence, and  properly  so,  he  was  not  entitied  to 
a  new  trial.  N,  Y.  Sup&rior  Ct,  1857,  Ool- 
grove  9.  Harlem  and  New  Haven  R.  R.  Ooa.,  6 
Dv^,  882,  412. 

35w  QnesttooB  of  pleadbig.  If  the  plaintiff 
proves  all  that  is  laid  in  his  declaration,  he 
ought  not  to  be  nonsuited.  If  the  declaration 
is  bad,  the  defendant's  remedy  is  by  demurrer, 
or  motion  in  arrest.  The  only  ground  for  non- 
•smt  at  the  trial  must  be  that  the  proof  is  not 
sofficient  to  support  the  declaration.  Ct.  of 
ErroTt,  1828,  Safford  v.  Stevens,  2  WeTkd,,  158. 

36.  The  necessity  or  sufficiency  of  a  partic- 
ular averment  in  the  declaration,  cannot  be 
drawn  in  question  upon  a  motion  to  set  aside 
a  nonsuit. '  The  question  must  be  raised  by 
motion  in  arrest.  Supreme  Ct,,  1809,  Van 
Yechten  v.  Graves',  4  Johns.,  408. 

37.  The*  insufficiency  of  the  declaration  is 
not  propei-  ground  of  nonsuit  If  the  declara- 
tion is  defective,  its  sufficiency  ought  to  have 
been  tested  by  a  demurrer,  and  not  on  a  mo- 
tion for  a  nonsuit  Supreme  Ct.,  1848,  Kelly 
«.  Kelly,  8  Barb,,  419. 

38.  Defendant  cannot  object,  at  the  trial,  to 
a  variance  between  the  copy  of  the  declara- 
tion as  served,  and  the  nisi-priue  record.  The 
judge  must  be  governed  by  the  record  alone, 
and  if  there  is  any  material  variance,  the  party 
must  apply  to  set  aside  the  verdict.  Supreme 
Ot,  1816,  Wood  V.  Bulkley,  18  Johns,,  486. 

39.  The  rule  that  a  plaintiff  who  proves 
all  the  allegations  in  his  declaration  ought  not 
to  be  nonsuited,  even  though  he  fail  to  make 
out  a  cause  of  action,  applies  only  where  a 
motion  in  arrest  will  present  the  same  ques- 
tion as  the  one  presented  at  the  trial.  Supreme 
Ot.,  1842,  Gregory  tj.  Mack,  3  Hill,  880, 


40.  Accordingly,  in  assumpsit,  where  the 
declaration  concluded  with  the  usual  allega- 
tion of  a  promise  to  pay  when  requested,  and 
the  case  presented  at  the  trial  was  such  as  to 
render  an  express  promise  essential  to  the 
plaintiff^s  rights  of  action,  but  no  promise 
was  proved; — Held,  that  the  circuit  judge  did 
right  in  ordering  a  nonsuit;  for,  after  verdict 
in  favor  of  the  plaintiff  the  promise  alleged 
would  be  presumed  to  have  been  an  express 
one.    lb. 

41.  Where  issue  was  taken  upon  a  declara- 
tion alleging  matters  sufficient  to  make  out  a 
right  of  action,  along  with  others  wholly  in- 
sufficient, and  at  the  trial  the  plaintiff  failed 
in  sustaining  that  part  of  his  declaration  which 
was  good, — Held,  though  he  proved  all  the 
rest,  he  should  be  nonsuited.  Supreme  Ct,, 
1848,  Boyd  o.  Townsend,  4  Hill,  188. 

42.  The  defendant  may  move  at  the  trial 
for  a  dismissal  of  the  complaint,  upon  the 
ground  that  a  defence  is  admitted  on  the 
pleadings,  and  is  not  confined  to  his  motion 
under  section  154  of  the  Oode  of  Procedure. 
Hr.  Y.  Superior  Ct,,  1851,  Bridge  «.  Pay  son,  5 
Sand/,,  210. 

n.  Judgment  as  in  case  of  Nonsuit. 

1.  In  ishat  Cases  allowed.    Excuses  for  Fail- 
ing to  Try, 

43.  Where  plaintiff  could  not  be  nonsuit- 
ed at  the  trial,  judgment  as  in  case  of  nonsuit 
cannot  be  granted.  Thus  in  a  joint  action  of 
trespass  or  asisumpsit,  if  one  of  two  or  more 
defendants  suffer  judgment  by  default,  the 
others  cannot  have  such  judgmept.  [1  Burr., 
858;  Oowp.,488.]  Supreme  Ct.,  1811,  Yatos  t>. 
Lansing,  8  Johns.,  289  ;  1888  [citing  8  T.  R., 
662;  4  Wend.,  422],  McGregor  «.  Cleveland, 
10  Wend.,  596. 

44.  On  a  feigned  issue,  directed  by  the 
court,  to  ascertain  the  facts  for  its  own  infor- 
mation, both  parties  are  actors,  and  there  can 
be  no  nonsuit  for  not  proceeding  to  trial. 
Supreme  Ct.,  1820,  Rogers  «.  Tift,  17  Johns^ 
267. 

45.  In  replevin,  since  defendant  is  an  actor, 
he  can  move  for  judgment  as  of  nonsuit,  only 
when  neither  party  has  noticed  the  cause  for 
trial.  [2  Rev.  Stat.,  580,  §  46.]  For  neglect- 
ing to  try  pursuant  to  notice,  he  can  move 
only  for  costs.  Supreme  Ct.,  1835,  Potter  v. 
IjQwia,  18  Wend.,  519;  1888,  Poltz  v.  Curtis, 
Id.,  note;  8.  C,  briefly,  9*Id.,  497.   Followed, 
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nnder  the  Ck)de,  K  F.  Com,  Ply  1868,  Sohroe- 
der  V,  Eohlenback,  6  AhhotU^  Pr.,  66.  Com- 
pare Roy  0.  Thompson,  1  i>tMr,  686. 

Before  the  Revised  Statutes  the  motion 
oonld  not  be  granted  in  replevin.  1800,  Bar- 
rett 9.  Forrester,  1  Johru.  Gai,^  247;  S.  0., 
Col.  A  a  C(u.y  95. 

46.  Againtft  the  People^  judgment  as  of 
nonsuit  cannot  be  rendered.  SupretM  Ot,^ 
1824,  People  v,  Thurman,  8  Oow,,  16. 

The  contrary  is  provided  by  2  S09.  Stat.^ 
062,  §  18. 

47.  Trial  by  proviso  granted  in  lien.  1827, 
People  V,  Bank  of  Washington,  7  Oow,^  619. 

4^.  One  of  several  defendants  cannot  sos- 
tain  the  motion.  Supreme  Gt.^  1828,  Jackson 
«.  Wakeman,  1  Gow,^  177. 

49.  Where  all  join,  and  one  has  no  right  to 
move,  the  motion  mnst  be  denied.  Supreme 
Gt,  1824,  Bancroft  v.  Wilson,  2  (7<na.,  496. 

50.  Where  two  defendants  sever,  thoagh 
one  cannot  have  judgment  as  of  nonsuit,  if 
plaintiff  neglects  to  try  he  may  be  compelled 
to  pay  the  costs  of  his  defence.  Supreme  Ct^ 
1882,  Olark  «.  Wood,  9  Wend.,  486 ;  1884,  Mc- 
Gregor t).  Cleveland,  12  Id,,  201. 

51.  Where  the  maker  and  indor^r  of  a  note 
are  joined  under  the  act  of  1882,  either  may 
move  for  judgment  as  of  nonsuit.  [Laws  of 
1882,  249,  §  4.]  Supreme  Gt.,  1886,  Livingston 
County  Bank  «.  Ellis,  ISTF^m^.,  662. 

52.  Under  rule  84,  defendants  in  assumpsit 
appearing  in  good  faith  by  different  attorneys, 
are  each  entitled  to  move  for  judgment  as  of 
nonsuit  Supreme  Gt,  1846,  Piatt  «.  Littell, 
1  ffow.  Pr,,  71. 

53.  In  an  action  against  two  defendants,  in 
which  only  one  answers,  such  defendftnt  may 
move  for  judgment  as  of  nonsuit.  K  r.  Su- 
perior Gt,  1849,  Hoyt  c.  Loomis,  1  Gode  i?., 
128. 

54.  XTnder  mles  7-9  of  1796^  a  rule  to  de- 
clare must  be  entered  and  notice  given,  before 
a  judgment  of  nonsuit  can  be  entered.  Su- 
preme Gt.,  1801,  Gilbert  v.  Field,  2  Johne,  Oae., 
292. 

55.  Though  defendant  entered  a  ne  reol- 
piatnr  at  the  circuit,  he  may  move  for  judg- 
ment as  of  nonsuit.  Supreme  Gt,  1828,  Sage 
t.  Bobbins,  8  Gow.,  110. 

56.  Where  defendant  obtains  a  ne  reeipia- 
tur,  if  he  refuses  to  vacate  it  on  reasonable 
ezcui^e,  his  motion  for  judgment  as  of  nonsuit 
should  be  denied.  Supreme  Ct,  1828,  Thomp- 


son ode,  Jackson,  1  Wend.,  76.  Followed,  1841,. 
Ogdensburgh  Bank  «.  Tift,  1  Hill,  222. 

57.  Nes^ct  to  notioe.  Defendant  has  a 
right  to  move  for  judgment  of  nonsuit,  when- 
ever tiiere  is,  after  issue,  time  to  notioe  for  the 
next  circuit,  and  it  is  not  noticed.  Supreme 
Gt,,  1806,  Brooks  e.  Hunt,  8  Cai.,  94;  8.  0., 
Col  A  G.  Ga$,,  444. 

5a  In  the  otty  of  KewToik,  a  defendant 
is  not  entitled  to  judgment  as  of  nonsnit,  if  it 
appear  that  the  cause  could  not  have  been 
tried  in  its  order  if  it  had  been  noticed.  Su- 
preme Gt.,  1806,  Gurrie  v.  Moore,  1  Johne.,  492. 

This  rule  does  not  apply  to  country  circuits. 
1808,  Ross  9.  Yaughan,  8  /d,  442;  but  see,  to 
the  contrary,  Griffith  v.  Miller,  7  Wend.,  614. 

59.  The  affidavit  fm  the  city  of  New  York) 
must  show  that  the  cause  might  have  been 
tried,  or  that  younger  issues  were  tried.  Sth 
preme  Gt.,  1816,  Russell «.  Barnes,  18  JbAiuL,166. 

SO.  Neglect  to  bring  to  trial  at  an  a^jonmed 
circuit  in  the  city  of  New  York  (2  JSev.  Stat., 
202,  §  11),  is  ground  for  the  motion.  Sfuprtme 
Gt.,  1884,  Parkins  «.  Stephenson,  10  Wend^ 
621. 

61.  GIronit  Jndge.  Notwithstanding  the 
act  of  1841,  giving  leave  to  move  for  judgment 
as  of  nonsuit  before  the  circuit  judge  of  the 
first  circuit,  where  the  parties  and  attorneys 
all  reside  in  the  city  of  New  York,  snch  no- 
tions may  still  be  made  at  special  term.  Stk- 
preme  Gt.,  1846,  Bell «.  Robinson,  1  Haw.  Pr^ 
118. 

62.  Upon  the  fint  defiaolt,  plaintiff  mnst 
be  nonsuited,  or  stipulate  to  try  at  the  next 
circuit,  unless  he  shows  excuses  for  the  de- 
fault, but  defendant  must  move  at  the  next 
term  after  the  circuit.  Supreme  CU,  1709, 
Wild  0.  Gillet,  1  Johne.  Cm.,  80;  8.  O.,  Ool 
&  0.  Cos.,  69 ;  1803,  Ryers  v.  Hillyer,  1  Cai., 
112 ;  S.  0.,  Col  S  a  Ca$.,  186 ;  and  see  Mnm- 
ford  V.  Columbian  Ins.  Co.,  2  Cat.,  261 ;  S.  O., 
Col  A  G.  Ga$.,  400. 

€3.  "Want  of  diligenoe  in  obfeaiiiiiiff  re- 
turn of  ooounlnioo,  is  a  ground  to  comp^ 
plaintiff  to  stipulate,  or  be  nonsuited.  Supreme 
Gt.,  1804,  Ooles  v,  Thompson,  Col  A  C.  Ca$.^ 
880. 

64.  Where  the  idaintiffe  pfOoeedingB 
had  been  stayed  until  payment  of  costs  in  a 
former  suit,  the  court  refused  to  nonsuit  for  not 
proceeding,  except  on  condition  that  the  oosts 
were  not  paid  in  thirty  days.  Supreme  Ct.^ 
1828,  Jackson  v.  Edwards,  1  Cow.,  696. 
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Bik  Plaintur  miMt  be  ready  when  the 
cause  is  formally  oalled  on  the  first  day.  ^- 
preme  Ct,^  1824,  Jackson  «.  Satphen,  2  Cow., 
467. 

66.  The  txial  of  a  youncfer  leeae  is  not 
conclasive  that  th^  oaase  might  have  heen 
broQght  on.  Supreme  OU,  1808,  Weed  «.  Ellis, 
1  Cai.^  116. 

67.  Tbe  certifioate  of  the  olerk  of  the 
cirooit, — SM,  sufficient  evidence  that  the 
cause  -was  not  tried  at  the  circuit.  Supreme 
CL,  1810,  Wright  V.  Murray,  6  Johm,,  286. 

6a  Movtns  for  cost!.  If  plaintiff  does  not 
bring  the  cause  to  trial  when  called,  defendant 
should  not  move  for  his  costs,  but  for  judg- 
ment as  of  nonsuit.  Suprefne  Ct.^  1846,  Petit 
t.  Hewlett,  2  Mow.  Fr.,  167. 

69.  —  alter  breach  of  stipidattoii.  If 
plaintiff  having  stipulated  to  t«y  and  pay 
costs,  does  not  pay  costs  on  demand,  defend- 
ant inay  move  for  Judgment  as  of  nonsuit. 
[Rule  42.]  Supreme  Ct.,  1831,  Ohadderton 
9.  Backus,  6  Wend.,  621 ;  1841,  Howard  v. 
McKoight,  26  Id.,  688. 

But  a  demand  should  be  made  before  mov- 
ing. 1841,  Howai€  o.  McKnight,  26  Wend., 
688. 

70.  I^  under  an  order  requiring  plaintiff  to 
file  security  for  costs  or  show  cause,  with  a 
stay  meanwhile,  plaintiff  elects  to  show  cause, 
defendant  cannot  have  judgment  as  of  non- 
suit, because  plaintiff  did  not  notice  the  cause 
for  trial  in  the  interim.  Supreme  Ct.,  1846, 
Mills  V.  Ohapman,  1  Eow.  Pr.,  102. 

71.  When  a  oauae  has  been  referred, 
judgment,  as  of  nonsuit,  cannot  be  had;  but 
defendant  should  apply  for  leave  to  bring  on 
the  cause  on  plaintiff's  default  to  notice  it 
within  twenty  days.  Supreme  Ct.,  1884,  Shel- 
don V.  Erie  G.  P.,  12  Wend.,  268;  and  see 
Bissell  V.  Lee,  16  Johne.,  46. 

72.  Consent  to  pass.  Where  defendant 
was  ready,  but  twice  consented  that  the  cause 
be  passed,  for  the  accommodation  of  the  plain- 
tiff; and  it  was  not  afterwards  reached; — 
Held,  that  defendant  might  move,  and  plain- 
tiff should  be  required  to  stipulate.  Supreme 
Ot.,  1842,  Root «. ,  4  Hill,  88. 

73.  {Settlement.  Motion  for  judgment  as 
of  nonsuit  should  not  be  granted  after  the 
debt  has  been  settled,  and  there  is  nothing  at 
stake  but  costs.  Supreme  Ct„  1886,  Living, 
•ton  County  Bank  v.  Ellis,  18  Wend.,  662. 

74.  Nottcing  a  cause  for  hearing  within 


40  days,  is  not  ^^  bringing  it  to  a  hearing^' 
within  that  time.  Supreme  Ct.,  1846,  Pease  «• 
Blossom,  2  How.  Pr.,  81. 

79^  Where  there  are  ianies  both  of  law 
and  of  &ot,  defendant  cannot,  while  the  issue 
of  law  is  undetermined,  move  for  judgment  as 
of  nonsuit.  Supreme  CU,  1818,  Overseers  of 
Pittstown  0.  Overseers  of  Plattsbnrgh,  16 
Johne.,  898.  "* 

76b  Alter  a  new  trial  ordered,  plaintiff  may 
be  nonsuited  for  not  going  to  trial  a  second 
time*  Supreme  Ct.,  1806,  Patrick  9.  Hallett^  3 
Cai.,  878;  1808,  Jackson  «.  Meyers,  8  Johm.^ 
641 ;  1846,  Baldwin  v.  Tillson,  1  How.  Pr.,  178. 

77.  Rule  for  new  tried  amst  be  served 
before  defendant  can  move.  Supreme  Ct., 
1812,  Jackson  v.  Wilson,  9  Johns.,  266. 

78.  "What  is  a  soffioient  ezonse  for  not 
going  to  trial.  Campbell  «.  Hunger,  1  Cai.^ 
129;  S.  C,  Col.  A  C.  Cae.,  200;  Jackson  v. 
Marsh,  Id.,  210;  Deas  o.  Smith,  1  Cai.,  172; 
8.  C,  Col.  A  C.  Cae.,  221 ;  Phelps  t>.  Eddy,  1 
Cai.,  262;  8.  0.,  Col.  A  C.  Cae.,  282;  1804, 
Cotes  0.  Thompson,  2  Coa.,  47;  8.  C,  Col.  S 
C,  Cae.,  844;  Jackson  «.  Haight,  2  Cai.,  98; 
8.  C,  Col.  A  C.  Cae.,  867;  Palmer  «.  Mulli- 
gan, 2  Cai.,  95;  8.  C,  Col.  <t  C.  Cae.,  860; 
Mumford  v.  Columbian  Ins.  Co.,  2  Cai.,  261 ; 
8.  C,  Col  <t  C.  Cae.,  400;  Brooks  v.  Hunt,  8 
Cai.,  94;  8.  C,  Col  &  C.  Cae.,  444. 

79.  Arbitration.  Motion  for  judgment  of 
nonsuit  after  the  parties  had  submitted  the 
cause  to  arbitration,  denied,  with  costs  of  op- 
posing.  Bradt  «.  Way,  2  Cai.j  96;  and  see 
Brooks  t>.  Hunt,  8  Id.,  94;  8.  C,  Col  db  C. 
0^.,  444. 

80.  Several  similar  causes.  Where  plain- 
tiff was  nonsuited  in  one  of  several  causes  in- 
volving the  same  questions  and  evidence,  and 
awaited  the  issue  of  a  case  made  to  set  the 
nonsuit  aside, — Held,  that  he  should  not  be 
required  to  stipulate  in  the  others*  Supreme 
Ct,  1608,  Campbell  v.  Munger,  1  Cai.,  129 ; 

8.  C,  Col  db  C.  Cae.,  200. 

But  he  must  pay  the  costs.    1804,  Palmer 

9.  Mulligan,  2  Cai.,  96;  8.  C,  Col  A  C.  Cae.^ 
860.    Compare  Jackson  9.  Weed,  2  Cai.,  94. 

81.  The  propor  course  for  plaintiff  to 
avoid  judgment  as  in  case  of  nonsuit  in  the 
causes  not  tried,  is  to  apply  to  the  court  for  a 
rule  that  one  be  tried,  and  that  the  others 
abide  the  event.  Supreme  Ct.,  1829,  Brant  o* 
Fowler,  2  Wend.,  284. 

82.  If  plaintiff  has  been  nonsuited  at  the 
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oircalt,  and  taken  exceptions  in  one  of  the 
-  causes,  judgment  as  in  case  of  nonsuit  should 

be  granted  in  the  others,  unless  he  pays  costs, 
'  and  stipulates  that  they  abide  event.  Supreme 

Ct^  1880,  Jackson  v.  Leggett,  6  Wend.^  88. 

83.  Bankrupt  defendant.  If,  on  applica- 
tion for  Judgment  as  in  case  of  nonsuit,  it  ap- 
pears that  defendant  is  sentenced  to  the  state- 
prison  or  insolyent,  plaintiff  may  have  leave 
to  discontinue,  without  costs.  Supreme  Ct.^ 
1808,  Lackey  v.  McDonald,  1  (7a«.,  116;  S.  C, 
Ool,  db  0.  Cos.,  190;  1806,  Hart  o.  Storey,  1 
Johns,,  148. 

84.  Plaintiff  not  required  to  stipulate,  where 
defendant  was  in  prison,  and  notoriously 
bankrupt.  Steinbach  «.  Hallett^  1  Johns,, 
Ul. 

85.  A  mistake  of  a  rule  of  practice,  by 
the  plaintiff's  attorney,  may  prevent  judgment 
as  in  case  of  nonsuit,  but  will  not  excuse  him 
from  stipulating  and  paying  costs.  Supreme 
Ot,  1808,  Sheffield  v.  Watson,  1  Cat,,  22; 
S.  0.,  Ool  A  0,  Gas,  157.  Compare  Patrick 
D.  Hallett,  2  Cai,,  878. 

86.  Sickness  of  counsel  and  attorney 
occurring  when  too  late  to  employ  others,  is 
an  excuse  sufficient  to  prevent  Judgment  as  of 
nonsuit ;  but  the  plaintiff  must  pay  the  costs 
of  not  proceeding  to  trial.  Supreme  Ot,,  1808, 
Jackson  v.  Brown,  1  (7a«.,  152. 

87.  Where  no  cause  of  as  young  an  issue 
was  tried  at  the  circuit,  the  motion  was  de- 
nied. Supreme  Ct.,  1888,  Hawk  «.  Taylor, 
10  Wend,,  592. 

88.  Where  plaintiff  resists  the  application, 
on  the  ground  that  the  cause  could  not  have 
been  heard,  he  must  show  that  the  other 
issues  tried  were  older  than  his.  Supreme  Ct., 
1808,  Jackson  v,  Ghamberlin,  1  Cai.,  171. 

89.  Delay  by  agreement.  Where  the  cause 
was  not  brought  on  to  trial  in  consequence  of 
an  agreement  between  the  parties,  the  motion 
was  denied,  with  costs.  Phelps  «.  Eddy,  1 
Cai,,  252 ;  S.  0.,  Col  &  C,  Cos,,  282. 

90.  Unavoidable  occurrences  may  excuse 
the  plaintiff  for  not  proceeding  to  trial,  but 
they  will  not  excuse  him  from  payment  of 
costs.  Supreme  Ct,,  1808,  Russell  f).  Ball,  1 
Cai.,  252;  S.  0.,  Col,  &  G,  Oas,,  288. 

91.  The  fact  that  a  public  officer — e.  g,, 
the  attorney-general — is  concerned  in  a  cause, 
is  not  an  excuse  for  not  going  to  trial  pursuant 
to  notice,  nor  a  reason  of  refusing  a  judgment 
of  nonsuit.    Supreme  Ct.,  1804,  Anonymous, 


2  Gai,^  246.  To  the  contrary,  as  to  such  of- 
ficers in  the  city  of  New  York,  was  McYickar 
V,  Alden  (1803),  1  Cai.,  58. 

92.  Defect  of  prool  The  plaintiff  cannot 
excuse  himself  by  the  want  of  a  witness,  un- 
less diligence  to  subpoana  him  is  shown.  Sv^ 
preme  Ct,,  1808,  Deas  v]  Smith,  1  Cai,^  172; 
S.  C,  Col  &  C  Cos,,  221. 

93.  That  the  cause  was  called  oii,  and  passed 
for  the  accommodation  of  defendant,  is  a  feu^t 
which  ought  to  be  sworn  to  by  counseL  The 
plaintiff^s  oath  alone  is  insufficient.    lb. 

94.  Agency  of  the  real^  or  the  nominal  de- 
fendant, in  keeping  back  plaintiff^s  evidence, 
a  reason  for  denying  the  motion.  Smith  ads, 
Grover,  1  Wend.,  77;  Oole  t>.  Wright,  1  How, 
Fr.,  182;  Sabin  o.  Ames,  7(2.,  228. 

95.  If  plaintiff  was  prevented  from  trying 
by  an  unexpected  defect  of  proof,  he  need  not 
stipulate,  but  must  pay  costs.  Supreme  Ct,^ 
1804,  Jackson  v,  Haight,  2  Cai.,  98 ;  S.  0., 
Ool  db  C.  Cos.,  857;  S.  P.,  1807,  Marselese. 
Olopper,  2  Johns.,  480.  Followed,  1826,  Case 
V.  Belknap,  5  Cow.,  422. 

96.  That  the  cause  was  not  on  the  day- 
docket  is  merely  matter  «f  excuse.  Supreme 
Ct.,  1805,  Manhattan  Go.  v.  Brower,  2  Cai,, 
881 ;  S.  0.,  Col  &  C,  Cos.,  424. 

97.  Refusal  to  proceed  for  good  cause. 
Defendant  is  not  entitled  to  judgment,  as  in 
case  of  nonsuit,  where  plaintiff  refused  to  pro- 
ceed to  trial  because  the  judge  improperly 
overruled  a  challenge.  Supreme  Ct,^  1812, 
Gardner  «.  Turner,  9  Johns,,  260;  and  see 
Pringle  o.  Huse,  1  Cow.,  482. 

98.  Where  it  appears  probable  that  the 
plaintiff  cannot  have  a  trial  by  an  impartial 
jury,  he  may  refuse  going  to  trial,  and  will  not 
for  that  cause  be  nonsuited, — e.  g.,  where  the 
ballots  of  names  of  Jurymen  were  not  folded  as 
the  statute  directed,  and  were  kept  in  the  box 
so  as  to  be  visible  to  the  clerk,  and  justify  a 
suspicion  of  his  fairness.  Supreme  Ot,y  1828, 
Pringle  c.  Huse,  1  Cow.,  482. 

99.  After  disagreement  and  discharge  of  one 
jury,  the  judge  put  the  cause  on  the  calendar 
again.  Held,  that  plaintiff  was  not  in  de&ult 
for  refusing  to  try,  and  defend&nt  was  not  en- 
titled to  judgment  as  in  case  of  nonsuit.  Su- 
preme Ct,,  1820,  Fisher  t>.  Dale,  VI  Johne.^  842. 

100.  Where  the  judge  declined  trying  the 
cause, — Held,  that  the  plaintiff  was  excused. 
Supreme  Ct.,  1824,  Hart  v.  Hildreth,  2  (7<no., 
511. 
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101.  "Wliere  the  cause  goes  off  on  plain- 
tiff hftviDg  leave  to  withdraw  a  juror,  defend- 
ant is  not  entitled  to  jadgment  as  in  case  of 
nonsuit ;  bat  plaintiff  is  not  excnsed  from  costs. 
Supreme  Ct.^  1825,  Chandler  b.  Bicknell,  5 
Cow^  30. 

102.  Poverty  of  defendant  is  no  ezcase 
for  not  trying,  unless  he  has  been  discharged 
in  insolvency.  Supreme  Ot.y  1828,  McGlade 
ode.  Wheaton,  1  Wend.,  84. 

103.  Plaintiff's  inability  from  illness  is  an 
ezcase  sufficient  for  stipulation.  Supreme  Ot^ 
1844,  Slocnm  v.  Watkins,  1  JIow.  iV.,  40. 

10^  Passing  the  cause.  Where  the  circuit 
judge  permits  a  cause  to  be  passed  for  the  day 
without  prejudice  to  the  plaintiff,  where  he  is 
ready  when  the  cause  is  called,  and  the  defend- 
ant not,  the  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  nonsuit,  when  no  opportu- 
nity is  afterwards  afforded  to  try.  Supreme 
Ck,  1844,  Pier  v.  Page,  1  Eow.  Fr.,  87. 

10&  A  parol  settlement  of  the  suit, — Eeld^ 
good  against  a  motion  for  judgment  as  of  non- 
suit.   Merritt  v.  Seacord,  1  Saw,  Pr.^  96. 

106.  Where  defendant^  by  injunotion,  re- 
strains plaintiff  from  proceeding  in  the  suit, 
except  to  proceed  to  judgment,  it  is  at  plain- 
tiff's election  to  proceed  to  judgment  or  not, 
and  his  neglect  to  do  so  is  not  ground  for 
jadgment  as  of  nonsuit.  Supreme  Ot,  1846,^ 
McDonald  v.  Brace,  2  ffouj,  Pr,y  119. 

107.  Prevalence  of  epidemio  an  excuse 
for  not  going  to  trial  pursuant  to  stipulation. 
Svqprems  Ct.^  1800,  Torrey  o.  Morehouse,  1 
JohiM.  Ca»,^  242. 

100.  Absence  of  coonsel  on  professional 
business  is  not.  Supreme  Ct,  1824,  Jackson 
V,  Wakeman,  2  Coto.^  578. 

109.  UneaqMOted  departure  of  a  material 
"witnessi — Beld,  an  excuse  for  not  proceeding 
to  trial  according  to  stipulation.  Supreme  Ot,^ 
1801,  Nixen  v.  Hallett,  2  Johns,  (7<m.,  218; 
and  see  Gifford  «.  Babbott,  1  Haw,  Pr.^  fiZ, 

110.  Upon  a  stipulation  to  try  the  cause 
peremptorily  in  expectation  of  a  return  of  a 
witness,  it  is  a  sufficient  excuse  that  the  wit- 
ness still  absent  is  a  seafaring  man.  Supreme 
Ct.^  1808,  Livingston  t,  Delafield,  1  Oai.  6;  S. 
C,  Col,  4b  a  Cos.,  147. 

2.  The  Motion;  how  made  and  how 
determined, 

in,  AppUoation  must  be  made  at  the 
term  next  after  default.    Supreme  Ct,^  1799, 


Wild  V,  Gillet,  1  Johns,  Cos,,  80;  8.  0.,  Col 
A  C,  Cos.,  69 ;  1803,  Ryers  v,  Hillyer,  1  Cai,, 
112;  S.  0.,  Col,  &  C  Cos,,  186;  Brandt  t>. 
Buckhout,  1  Cai,,  118 ;  S.  0.,  Col,  &  C,  Cos,, 
186 ;  and  see  Mumford  v,  Oolumbian  Ins.  Co., 
2  Cai,,  261 ;  S.  0.,  Col  &  C,  Cas,,  400. 

112.  If  defendant  had  not  time  to  give 
notice  for  the  first  day  of  the  term  next  after 
the  circuit,  he  is  not  bound  to  give  it  for 
that  term,  but  may  for  the  next.  Supreme 
Ct,^  1829,  Hicks  v.  Enickerbacker,  2  Wend,^ 
288. 

113.  Motion  for  judgment  as  of  nonsuit,  is 
in  season  if  made  at  any  time  before  the  next 
general  term  after  the  circuit.  Supreme  Ct.y 
1838,  Anonymous,  9  Wend,^  461. 

114.  If  no  special  term  intervenes,  he  may 
move  at  the  first  one  after  the  general  term. 
Supreme  Ct,,  1888,  Lyon  «.  Hoffman,  10  Wend.^ 
676.  Followed,  Sp,  T.,  1858,  Hawley  «.  Sey- 
mour, 8  Saw.  Pr.^  96. 

115.  Where  he  suffered  four  non-enumerated 
terms  to  pass,  his  motion  was  denied.  Chap- 
man «.  Van  Alstyne,  6  Wend,^  517. 

116.  Circuit  passed.  The  motion  cannot 
be  made  till  the  circuit  is  passed.  Supreme 
Ct,y  1826,  Jackson  t>.  Vroman,  6  Ciw.,  892. 

117.  Notice  given  ten  or  twelve  days  after 
the  close  of  the  circuit,  is  in  season.  Supreme 
Ct,y  1882,  Harrison  b.  Stevens,  7  Wend,^  619. 

118.  After  the  circuit  has  commenced,  and 
younger  issues  have  been  tried,  notice  of  the 
motion  may  be  given,  Supreme  Ct,,  1828, 
Latham  ade,  Winchell,  1  Wend.,  281. 

119.  The  notice  may  be  given  as  soon  as 
the  circuit  has  commenced,  unless  the  venue 
be  in  the  county  of  New  York.  [6  Oow.,  888 ; 
distinguishiug  Id.,  892.]  Supreme  Ct.,  1882, 
Griffith  V,  Miller,  7  Wend.,  614. 

120.  The  fsLOt  that  the  notioe  of  motion 
was  for  judgment  of  non-pros,  instead  of  non- 
suit, may  be  disregarded  where  the  papers 
showed  that  the  latter  must  be  the  true  object 
of  motion.  Supreme  Ct,,  1846,  Jones  v.  Aid- 
rich,  2  Eow,  Pr.,  169. 

121.  The  notice  is  not  waived  by  giving 
notice  of  motion  for  commission.  Supreme 
Ct,,  1806,  Brandt  «.  Burrows,  8  Cai,,  140; 
and  see  Seamans  v,  TiUson,  1  Row,  Pr,,  18. 

122.  Who  may  make  affidavit.  An  affi- 
davit to  move  for  judgment  as  of  nonsuit, 
should  be  made  by  the  attorney;  and,  if  made 
by  his  clerk,  an  excuse  must  be  shown.  Su- 
preme Ct,,  1829,  Ohase  9,  Edwards,  2  Wefnd^ 
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288.  To  the  same  effect,  1805,  Jackson  v. 
Voodworth ;  8  Oai.,  186 ;  8,  0.,  Col.  &  C, 
Cm.^  480. 

123.  The  defendant  may  make  the  affida- 
vit.* Supreme  Ot,^  1888,  Ames  «.  Memman, 
9  F«M?.,  498. 

124.  Where  the  cause  is  not  noticed  for 
tria],  the  affidavit  mast  be  by  the  attorney,  or 
a  reason  assigned.  Where  it  has  been  placed 
on  the  calendar,  counsel  may  make  it.  Su^ 
fn-eme  Ct.^  1842,  Bird  v,  Moore,  8  JKZZ,  447. 

125.  An  affidavit  for  the  pnrpose  of  moving 
for  jndgment  as  in  case  of  nonanit,  should 
state  where  the  venue  is  laid,  that  the  cause 
was  noticad  for  trial,  and  was  not  tried ;  or 
that  it  was  not  noticed,  and  that  a  circuit  was 
held  at  which  it  might  have  been  tried.  Sii- 
preme  Ct^  1846,  Johnston  «.  Davis,  1  E(m, 
Pr.,  289;  1805,  Brooks  t>.  Hunt,  8  Cai,  128; 
8.  0.,  Col,  &  C,  Cos,,  462 ;  1808,  Walsh  t>.  Hill, 
8  Johns,^  446 ;  1826,  Anonymous,  6  Cow,,  888; 
1844,  Borst  v,  Bovee,  1  Hov>,  Pr.^  62 ;  Mather 
«.  WardweU,  Id,^  60. 

126b  Stating  that  issue  was  joined  with- 
out saying  issue  of  fact — is  enough.  Supreme 
CU^  1842,  Saratoga  Mutual  Ins.  Oo.  ^,  Duram, 
8  Eill,  451. 

127.  "What  the  cause  of  action  is  need 
not  be  stated.  Supreme  Ct,  1846,  Griffing  o. 
Thurman,  2  Eow.  Pr,^  276.  s 

128.  Stipulating.  Plaintiff,  when  allowed 
to  pay  costs  and  stipulate.    Bule  26  of  1S5S, 

129.  "What  costs  to  be  paid  on  an  offer  to 
stipulate.    Anonymous,  Col,  &  C,  Cas,^  845. 

130.  The  terms  of  stipulation  on  a  motion 
for  judgment  as  of  nonsuit,  are  in  the  discre- 
tion of  the  court,  in  ordinary  cases.  Supreme 
Ct,  1800,  Peck  V.  Phillips,  Col,  A  C,  Cos,,  118. 

131.  Executor  not  held  liable  for  costs  of 
a  nonsuit  whj^h  arose  from  a  clerical  error. 
Fleming  «.  Tyler,  1  Johm,  Cae.,  102;  8.0., 
Col  db  C,  Cos,,  71. 

132.  Irregular  demand.  On  stipulating, 
the  costs  should  be  demanded,  and  where  the 
demand  is  not  regularly  made,  plaintiff  may 
notice  and  bring  on  the  cause ;  and  even  if  he 
has  been  irregular,  an  appearance  by  the  de- 
fendant at  the  trial  waives  the  irregularity. 
Supreme  Ct,,  1803,  Gilliland  v,  Morrell,  1  Cai,, 
164;  8.  0.,  Col  &  C,  C<u,,  212. 

*  Limited  to  cases  where  the  oause  was  notioed, 
and  the  defendant  attended  the  coart  without  the 
attorney.    Bird  p.  Moore,  3  Mill^  447. 


133.  Judge's  intention  not  to  try.  T^here 
the  judge  towards  the  close  of  the  circuit,  in- 
timated that  he  would  not  take  up  tho  cause  — 
HeJdy  that  on  motion  for  judgment  as  of  non- 
suit, plaintiff  must  pay  for  the  attendance  of 
defendant's  witnesses  on  the  first  day  of  the 
circuit.  Supreme  Ct,^  1804,  Jackson  t>.  Weed, 
2  Cat.,  94.  Compare  Jackson  v,  Valentine,  S 
Id.,  128. 

134.  Countermand.  Where  plaintiff  is  pre- 
vented from  going  to  trial  by  inevitable  acci- 
dent, and  has  no  time  to  countermand  after 
discovery  of  the  impossibility,  he  must  pay 
the  costs  of  the  circuit.  Supreme  Ct,,  1803, 
Jackson  c.  Brown,  1  Cai,,  484. 

135.  If  plaintiff  offered  to  pay  defend- 
ant's oosti  of  the  circuit  and  to  stipulate,  and 
the  defendant  moves  without  presenting  his 
bill,  defendant  must  pay  costs  of  the  motion, 
though  it  be  granted.  Supreme  Ct,,  1824, 
Jackson  v.  Hooker,  8  Cow.,  15.  See  Anony- 
mous, 2  Cai.,  56. 

The  offer  must  be  made  to  defendant's  at- 
torney, not  to  his  counsel.  1825,  Shattuck  v, 
Ohamberlin,  4  Cow,,  14. 

136.  Denial  of  motion  for  judgment  as  of 
nonsuit,  on  condition  that  plaintiff  stipulates, 
will  be  with  costs  of  motion.  J^.  Y.  Superior 
Ct,,  1848,  Anderson  v,  Johnson,  1  Sand/.,  736. 

137.  Second  stipulation.  Where  the  plain- 
tiff has  brought  the  cause  to  trial  pursuant  to 
stipulation,  and  the  verdict  is  set  aside,  he 
may  stipulate  again.  Bule  42  does  not  apply 
Supreme  Ct,  1845,  Baldwin  v,  Tillson,  1  Den., 
621. 

138.  If  after  plaintiff^s  default  on  a  stipnla- 
tion  to  try,  defendant  suffers  two  terms  to 
pass  without  moving  for  judgment,  it  is  a 
waiver  of  the  default ;  and  if  he  moves  subse- 
quently, plaintiff  may  stipulate  anew.  Su- 
preme  Ct,  1801,  Easkins  «.  Sebor,  2  Johm. 
Cos,,  217. 

139.  How  defendant  must  proceed  to  enter 
judgment  as  of  nonsuit  after  stipulation  by 
plaintiff.  Gilliland  v.  Morrell,  1  Oai.,  154;  S. 
C,  Col  &  0.  Cos,,  212 ;  Witmore  o.  Busael,  3 
Cat.,  185;  S.  0.,  Col  A  C,  Gas.,  479. 

As  to  the  Effeot  of  such  a  termination  of 
the  suit,  see  Formbb  Ai>jnDiOATioN. 

As  to  the  Present  praotioe,  see  DiaioasAL 
OF  OoMPLAnrr. 
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1.  Number.  So  maay  in  each  county  as  the 
Sovemor  and  senate  may  appoint.*    1  Rev,  Sua., 

S.  Oath  to  be  deposited  in  county  clerk's 
office.     lJUv.8laL,l2lO,i  24,  subd.  6. 

3.  Must  reside  within  the  city  or  county  for 
which  appointed,  but  may  act  anywhere  in  the 
Slste.     1  ieev.  iSM.,  102,  §  14. 

4.  Powen,  enumerated.  2  Mm.  Stat.t  288, 
§44. 

5.  Power  given  to  administer  oaths  and  affir- 
mations, and  to  take  the  proof  and  acknowledg- 
mMktB  of  any  instrument  fimr  use  or  record  in  this 
State,  in  all  the  cases  where  the  same  might  be 
taken  by  commissioners  of  deeds,  and  under  the 
same  rules  as  commissioners  of  deeds ;  and  such 
notary's  acts  may  be  performed  without  official 
seal.    Xm0«(/1859,869,  ch.  860. 

As  to  what  18  the  effeet  of  Notuial  oertifl- 
oatee  as  eTidenoe,  see  EyroBVCB. 

6w  A  ootazy  oaiiaot  delegate  his  official 
antbority.  [Chitt  on  B.,  8  ed.,  408;  Mood. 
&  ILj  87.]  In  order  to  protest  a  bill  he  must 
present  it  personally,  and  his  certificate  that 
he  caused  it  to  be  presented  is  iosnffioient. 
Supreme  Ot,^  1842,  Onondaga  Oonnty  Bank  «. 
Bates,  8  HiU^  58 ;  and  see  Sheldon  e.  Benbam, 
4  Id,,  120. 

7.  Fees  regulated.    2  Reo.  Stat.,  647,  §  41. 

B.  Notaries'  fees,  when  a  note  is  protested 
and  bat  one  notice  given,  limited  to  seventy- 
five  cents.  [2  Rev.  Stat.,  647,  §41.]  Supreme 
Ct.j  1888,  Campbell  v.  Oook,  0  Wend.,  402. 

9.  Fees  for  senice  of  notice  of  non-payment 
of  tax  or  assessment,  under  act  of  1840, — author- 
izing mortgagees  to  redeem  land  sold  for  taxes, 
— ^limited  to  seventy-five  cents  for  each  mortgage. 
Xaii»(/1860,  410,  oh.  170. 

10.  UffbiUtisr  for  misconduct.  2  Beo,  Stat., 
284,  §  48. 

IX  Defeotftve  xxitloe.  Although  a  notary 
who  gives  defective  notice  is  not  liable  to  the 
holder,  where  the  latter  sustained  no  loss,  or 
need  not  sustain  any  with  ordinary  attention 
to  his  case  against  the  indorser,  if  the  holder 
comes  to  trial  in  his  action  against  the  indor- 
ser without  any  Intimation  that  the  notice 
will  be  questioned,  he  may  be  deemed  entitled 
to  rest  on  the  notice ;  and  if  defeated  on  that 
ground,  his  recovery  against  the  notary  may 


be  sustained.    Supreme  Ot.^  1880,  Franklin  e. 
Smith,  21  Wend.y  624. 

12.  Special  promise.  It  is  no  part  of  the 
official  duty  of  a  notary  to  give  notice  of  pro- 
test to  the  indorsers ;  and  his  special  under- 
taking to  a  second  indorser  that  he  will  give 
snch  notice,  will  not  inure  to  the  benefit  of  a 
prior  indorser.  Supreme  Ot,^  1807,  Morgan  v. 
Yan  Ingen,  3  Johns.,  204. 


NOTES. 

Bills,  Notes,  and  Chbobb. 


♦  The  number  in  the  city  of  New  York  is  limited 
by  special  statutes  (Zocm  of  1859, 1116,  oh.  485) ;  and 
the  act  of  1858  (oh.  57)  fixes  the  number  in  the  city 
of  Troy.  In  other  cities  the  number  is  biennally 
fixed  by  the  Common  Council.  Lam  ^1848,  ch.  16l! 


NOTZCB. 

I.  Notice. 

1.  When  neceseckry, 

2.  What  amounts  to  notice,  and  its  effect, 
IL  Wbitien  notices. 

ni.  Notice  of  suit  PENDiKe.  • 

I.  Notice. 
1.  When  Necessary. 

1.  Of  a  public  acti  of  which  both  partiea 
are  presnmed  to  be  cognizant, — e,  g.,  an  award 
of  the  Onondaga  commissioners, — one  is  bound 
to  take  notice,  without  information  from  the 
other.  [Oro.  Jac,  800,  482.]  Supreme  Ot., 
1807,  Folliard  «.  Wallace,  2  Johns.,  806. 

2.  Wherever  magiatratee  proceed  judi- 
olaily,  both  parties  to  the  proceeding  are 
entitled  to  be  heard;  and  notice  to  both  is 
indispensable,  notwithstanding  the  statate  by 
which  the  tribunal  is  constituted  does  not  re- 
qnire  notice.  Supreme  Gt,  1818,  Commis- 
sioners of  Kinderhook  v,  Olaw,  15  Johns.,  687. 
Washington  County  Ct.  (1868?),  Donbleday  e. 
Newton,  0  Hov>.  Pr.,  71.  S.  P.,  Supreme  Ot., 
1822,  Adams  e.  Oaks,  20  John*.,  282;  1820, 
Peters  v.  Newkirk,  6  Cow.,  108.  Oompare 
Bow  9.  Row,  4  Houi.  Ft.,  188 ;  Elmendorf  t^ 
Harris,  28  Wend.,  628;  and  see  McDermott 
V.  Metropohtan  Police  Board,  6  Allott^  Pr., 
422. 

3.  Corporate  power.  A  party  dealing  di- 
rectly with  a  corporation, — e.  g.,  an  insurance 
company,  for  a  purchase  of  real  estate  to  be 
conveyed  by  it, — ^must  be  assumed  to  know 
the  extent  of  its  corporate  powers  as  to  such 
estate.   A.  V.  Chan.  Ct.,  1880,  MerriU  e.  Lam- 


188 


NOTIOE. 


Votioa ;— What  ammmti  to  Votioe,  and  iti  EflBMt 


bert,  Hoffirn^  166.  Oompare  Edwards  v.  Farm- 
ers' Fire  Ins.  ^  Loan  Oo.,  21  Wend,^  467. 

4.  General  laws.  All  persons  dealing  with 
or  deriving  title  from  a  foreign  corporation  are 
bonnd  to  take  notice  of  every  limitation  npon 
its  powers  contained  in  its  charter ;  bat  other 
general  laws  of  such  foreign  State,  although 
tending  to  abridge  or  modify  those  powers, 
fall  within  the  well-settled  role,  that  where 
knowledge  of  a  foreign  low  is  material  npon 
a  question  of  good  faith,  such  knowledge 
must  be  shown.  Ct.  of  Appeals^  1859,  Hoyt 
«.  Thompson,  19  K  Y.  (6  Smith),  207. 

5.  Thoogh  taking  property  for  pablic  UBe 
must  be  upon  notice  to  the  owner,  it  is  com- 
petent for  the  Legislature  to  say  what  no- 
tice shall  be  sufficient.  Supreme  Ct,  1886, 
Owners  of  Ground,  &c.,  9.  Mayor,  dec.,  of  Al- 
bany, 16  Wend,,  874;  and  see  OoNSTiruTioNAL 
Law,  186 ;  Municipal  Corporation,  102. 

As  to  the  cases  in  which  Personal  notice 
Is  necessary,  see,  also.  Service. 

2.  What  am»unt$  to  Notice,  and  its  liffeet, 

6.  That  notice  to  one  tenant  in  common, 
not  traced  to  his  co-tenants,  but  denied  by 
them,  can  affect  his  own  share  only.  A. 
F.  Ohan,  Ct.,  1889,  Wiswall  c.  MoGowan,* 
Hoffm,,  126. 

7.  The  general  mle  la  that  notice  to  the 
agent  is  notice  to  the  principal,  if  the  agent 
comes  to  the  knowledge  of  the  fact  while  he 
is  acting  for  the  principal  in  the  course  of  the 
very  transaction  which  becomes  the  subject  of 
the  suit ;  for  upon  general  principles  of  policy, 
it  must  be  taken  for  granted  that  the  principal 
knows  whatever  the  agent  knows.  There  is 
no  difference  between  personal  and  construc- 
tive notice,  except  in  respect  to  the  guilt ;  for 
if  there  were,  it  would  produce  great  incon- 
venience, as  notice  might  be  avoided  in  every 
case  by  employing  an  agent.  [18  Ves.,  120; 
Pal.  on  Ag.,  262 ;  Com.  Dig.,  tit.  Chan.,  4^  c. 
6,  6;  8  Atk.,  294;  1  Pet.,  809;  Stor.  on  Ag., 

•  181,  182.]    Supreme  Ct,,  1842,  Bank  of  U.  S. 
0  Davis,  2  Hill,  451. 

8.  The  principle  that  notice  to  an  agent  is 
notice  to  the  principal,  is  only  applicable  to 
cases  in  which  the  agent  is  acting  in  the  course 
of  his  employment  [17  Mass.,  478 ;  18  M.  & 
W.,  884;  8  Adolp.  «fc  E.,  612;  9  Wend.,  268; 


*  Bdvened  on  other  points,  2  Barh.^  270 ;  and  10 
Sr,  7,  (6  Sdd.\  465. 


2  N.  Y.,  479.]     Ct.  of  Appeals,  1864,  Weiseer 
V,  Denison,  10  N  F.  (6  Seld,),  68. 

9.  Notice  to  the  direoton  of  a  oorpora- 
tlon,  when  assembled  as  a  board,  is  notice  to 
their  successors,  and  to  the  corporation.  Al- 
though notice  to  an  individual  director  who 
has  no  duty  to  perform  in  relation  to  the  sub- 
ject of  the  notice,  is  not  a  good  constructive 
notice  to  the  corporation ;  the  mle  that  notice 
to  an  agent  whose  duty  it  is,  as  such,  to  act 
upon  tlie  notice,  or  to  communicate  the  in- 
formation to  his  principal,  in  the  proper  dis- 
charge of  his  trust  as  such  agent,  is  legal 
notice  to  the  principal,  applies  to  the  agents 
of  corporations  as  well  as  others.  Chaneery, 
1888,  Fulton  Bank  9.  N.  Y.  &  Sharon  Oanal 
Co.,  4  Paige,  127. 

10.  The  directors  of  a  bank,  in  order  to 
continue  themselves  in  office,  purchased  stock 
sufficient  to  insure  them  the  control,  and  trans- 
ferred it  in  trust  for  the  bank,  paying  the  pre- 
mium with  proceeds  of  their  individual  notes 
discounted  by  the  bank.  Seld,  that  the  guilty 
knowledge  of  the  directors  was  not  notice  to 
the  bank  of  the  illegal  withdrawal  of  the 
capital  stock,  so  as  to  preclude  the  bank  from 
recovering  on  the  notes.  JT.  T,  Superior 
Ct.,  1828,  City  Bank  of  K  Y.  v.  Barnard,  1 
ffall,  70. 

11.  —  to  one  director.  The  publication 
of  notice  of  a  copartnership  dissolution  in  a 
newspaper,  though  it  reaches  a  director  of  the 
bank,  is  not  in  itself  actual  notice  to  the  bank. 
It  should  be  shown  that  he  was  agent  of  the 
bank  in  respect  to  the  transaction,  or  that  the 
notice  was  given  to  him  as  director  that  he 
might  communicate  it.  Supreme  Ct.,  1841, 
National  Bank  «.  Norton,  1  Bill,  572. 

The  rule  should  be  the  same  even  though 
he  had  actual  notice.  1842,  Bank  of  IT.  S.  «. 
Davis,  2  7d,  451. 

12.  Information  given  to  A.  in  dealing  with 
him  as  a  member  of  his  firm  of  A.  ^  B.,  is  not 
notice  to  a  corporation  of  which  be  is  presi- 
dent. [Ang.  &  A.  on  Corp.,  §§  805-808;  1 
Hill,  578;  4  Paige,  186.]  Supreme  Ct,,  1857, 
Miller  f>.  Illinois  Central  R.  R.  Co.,  24  Barb,, 
812. 

13.  But  notice  to  one  of  the  directors,  while 
engaged  in  its  business,  is  notice  to  the  bank. 
Thus,  where  one  of  the  directors,  a  note  being 
sent  to  him  as  such,  for  the  benefit  of  a  third 
person,  procured  its  discount  by  the  board,  aa 
his  own,  and  appropriated  the  proceeds;— 
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Held^  that  the  bank  had  notice  of  the  frand, 
and  oonld  not  recover.  Sstpreme  Ot^  1842, 
Bank  of  U.  S.  v.  Davis,  3  ffill^  461 ;  and  see 
North  River  Bank  «.  Aymar,  8  Id,,  262 ;  Ful- 
ton Blink  «.  Benedict,  1  Eall,  480. 

14.  Camptroller  of  city.  Notice  of  an  as- 
signment of  a  demand  against  the  city  of  New 
Tork  served  on  the  comptroller,  while  in  his 
office,  engaged  in. the  duties  thereof,  is  notice 
to  the  city.  [Ang.  &  A.  on  Corp.,  247.]  Ct, 
of  Appeals,  1852,  Field  «.  Mayor,  &c.,  of  N.  Y., 
6  JV:  Y.  (2  Seld.%  179. 

15.  Dimoliition  of  partnerBhip.  Notice  in 
the  newspapers,  of.  the  dissolution  of  a  part- 
nership, is  sufficient  notice  to  all  persons  who 
have  had  no  previous  dealings  with  the  firm. 
[Peake's  N.  P.,  42,  164 ;  1  Esp.  Oas.,  871 ;  8 
£sp.,  108,  248.]  Without  the  protection  of 
such  a  rule,  one  partner  never  could  retire 
with  safety  from  the  concerns  of  the  partner- 
ship. Supreme  Ct.,  1807,  Lansing  v,  Ghdne,  2 
JohfM,,  800.  Oompare  Ketcham  «.  Clark,  6 
7(2.,  144. 

16L  To  all  persons  having  previously  dealt 
with  the  copartnership,  it  is  requisite  for  the 
discharge  of  a  retiring  party  from  new  liahili- 
ty,  that  actual  notice  should  he  brought  home, 
or  at  least,  that  notice  should  be  Ixma-Jide 
given,  under  such  circumstances,  as  to  show 
that  all  'v^hich  custom,  prudence,  and  good 
faith  require  has  been  done  to  bring  the 
knowledge  home.  Ot.  of  Errors,  1889,  Ver- 
non 0.  Manhattan  Go.,*  22  Wend,,  188 ;  affirm-, 
ing  S.  C,  17  Id,,  624.  To  similar  effect  [citing 
1  Esp.  Gas.,  871 ;  8  Id.,  248;  Peake,  42,  154; 
16  Vin.,.  244,  pi.  12],  Supreme  Ct,,  1810, 
Ketcham  «.  Olark,  6  JoIvm,,  144;  1827,  Graves 
0.  Merry,  6  Cbto.,  701. 

17.  A  bank  who  have  dealt  with  a  firm  are 
not  necessarily  chargeable  with  notice  of  its 
dissolution  by  the  mere  fact  that  such  notice 
was  published  in  a  newspaper  which  was  taken 
at  the  bank.  Ct,  of  Errors,  1889,  Vernon  «. 
Manhattan  Bank,  22  Wend,,  188;  affirming  8. 
C.,  17  Id,,  624. 

18.  One  partner,  without  authority,  gave 
the  firm  note  for  B.'s  accommodation,  and  the 
note  was  discounted  for  B.  by  a  bank,  and 
renewed  from  time  to  time,  and  the  last  re- 
newal was  made  after  dissolution  of  the  firm. 
Held,  in  an  action  upon  it,  by  the  bank,  against 


*  See  this  c 
AnU, 


\  in  table  of  Casbs  Gbitioxbed,  Vol.  I., 


the  firm,  that  the  bank  was  a  dealer  with  the 
firm  and  entitled  to  actual  notice.    lb, 

19.  Infancy.  Since  inspection  is  a  sufficient 
legal  criterion  to  decide  the  question  of  in- 
fancy, it  ought  also  to  be  considered  as  suffi- 
cient to  put  a  party  who  may  be  afifected  by  it, 
upon  inquiry.  Supreme  Ct,,  1799,  Gonroe  «. 
Birdsall,  1  Johns,  Cos.,  127. 

20.  Dead.  Where  the  rights  of  third  par- 
ties appear  on  the  face  of  a  deed,  those  who 
claim  under  it  are  chargeable  with  notice, 
though  the  instruments  creating  such  righta 
are  not  recorded.  Chomcery,  1848,  Ghilds  «. 
Glark,  8  Barb,  Ch.,  62. 

21.  BziBtenoe  of  deed.  The  doctrine  that 
notice  of  the  existence  of  a  deed  is  construc- 
tive notice  of  its  contents,  applied  between 
the  purchaser  and  third  persons  having  prior 
equities,  is  not  always  applicable  to  contro- 
versies between  a  vendor  and  purchaser,  in 
relation  to  their  rights  as  against  each  other. 
Ct,  of  Errors,  1887,  Ghamplin  «.  Laytin,  IS 
Wend,,  407;  affirming  8.  0.;  6  Paige,  1B9. 

22.  Reoitala.  Under  a  patent  conveying 
to  several  without  expressing  any  tenancy  in 
common,  a  subsequent  conveyance  by  sur- 
viving patentees  reciting  that  it  was  the  intent 
that  the  patentees  should  hold  in  common,  is 
notice  to  a  later  grantee,  of  the  trusts  implied. 
Ct.  of  Errors,  1806,  Guyler  «.  Bradt,  2  CaL 
Cos.,  826. 

23.  That  deposit  of  a  deed,  reciting  a  letter 
of  attorney  by  virtue  of  which  the  deed  was 
made  {ActofVl9^  Sees.  7,  ch.  44),  is  notice  of 
the  power,  by  means  of  the  recital,  to  a  sub- 
sequent purchaser,  equally  as  if  the  power 
itself  had  been  deposited.  Supreme  Ct,  1813, 
Jackson  o.  Neely,*  10  Johns,,  874. 

24.  Where  a  trust-deed  executed  by  a 
moneyed  corporation,  transferring  assets  to 
secure  their  bonds,  recited  that  the  provisions 
of  the  statute  relative  to  such  transfers  had 
been  fully  complied  with;  and  the  purchasers 
of  the  bonds,  to  whom  a  counterpart  of  it  had 
been  furnished,  were  assured  that  the  recital- 
was  true; — Held,  that  there  was  no  actual 
notice  of  non-compliance,  and  that  the  mere 
omission  to  inquire  whether  the  statute  had 
not  been  violated,  did  not  make  them  charge- 
able with  notice;  but  that  an  officer  of  the 
corporation,  whose  duty  as  such  it  was  to 


*  Doubted  in  Wendell  9.  Wadsworth,  20  Johns,, 
659 ;  Jackson  v.  Bowen,  6  (7aw.,  141. 
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hftve  known  the  facts,  was  chargable  with  no- 
tice. 2^.  T.  Superior  Ct.^  1849,  Palmer  v. 
Yates,  8  Sandf.,  187,  164. 

25.  Trust  Where  an  administrator  bought 
land  at  his  sale  under  a  surrogate's  order,  and 
the  deed  to  him  was  executed  by  himself  and 
his  co-administrator  as  administrators, — Held^ 
that  the  deed  was  notice  of  the  bust  to  his 
grantees.  A,  V,  Chem.  CU^  1846,  Ward  «. 
Smith,  8  San^f,  Ch,,  592. 

26.  Tba  eeoAral  rule  that  the  pnaaeiMioii 
of  land  is  notice  to  others  of  the  possessor's 
title,  is  not  universaL  The  notice  is  merely  an 
inference;  it  may  not  arise  in  some  cases;  it 
may  be  repelled  in  others ;  and  in  others  it 
may  be  restricted  to  some  particular  title  or 
claim.  The  rule,  like  all  rules  of  circumstan- 
tial evidence,  must  be  governed  by  the  par- 
ticular circumstances  of  each  case,  and  have  a 
reasonable  operation.  [8  Pick.,  156;  148erg. 
&  B.,  888;  8  GreenL,  94;  7  Watts,  882;  2 
Sumn.,  487.]  Supreme  CU,  1856,  Oook  «. 
Travis,  22  Barb.,  88a 

27.  Knowledi^  of  the  existence  of  an  ex- 
cavation,— Held,  equivalent  to  notice.  IT,  T, 
Com,  PI  (1847?),  Rogers  «.  Bhodeback,  6 
K  7.  Leg,  Ohe,,  884 

28.  PorohaaarB  pot  on  inquiry.  Knowl- 
edge sufficient  to  put  upon  inquiry,  is,  in  equi- 
ty, equivalent  to  a  notice  to  a  purchaser,  te. 
Chancery y  1829,  Pitney  «.  Leonard,  1  Paige, 
461 ;  1880,  Pendleton  «.  Fay,  2  Id,,  202.  To 
the  same  effect  [citing  1  Atk.,  489],  1819, 
Green  «.  Slayter,  4  Johne,  Oh.,  88;  and  see 
Dnrell  o.  Haley,  1  Paige,  492. 

29.  That  if  there  are  circumstances  suffi- 
cient to  put  on  inquiry,  one  acts  at  his  peril 
if  he  makes  no  inquiry,  so  that  it  is  no  answer 
to  say,  that  had  he  inquired  he  might  have 
failed  to  be  informed.  K  F.  Com.  PI,  1851, 
Holbrook  v.  Mix,  1  E,  D.  Smith,  154;  but 
compare  Williamson  t>.  Brown,  15  N,  Y.  (1 
Smith),  854. 

30.  When  a  purchaser  has  knowledge  of  any 
fact  sufficient  to  put  him  upon  inquiry  as  to 
the  existence  of  some  right  or  title  in  conflict 
with  that  which  he  is  about  to  purchase,  he 
is  presumed  either  to  have  made  the  inquiry 
and  ascertained  the  extent  of  such  prior  right, 
or  to  have  been  guilty  of  a  degree  of  negli- 
gence equally  fatal  to  his  claim  to  be  consid- 
ered a  hona-Jide  purchaser.  By  the  later  au- 
thorities, the  same  rules  are  applied  in  regard 
to  notice,  to  cases  arising  under  the  registry 


acts,  as  to  all  other  cases.  [1  Ton.  A  06SL 
Ex.,  808.]  If  the  information  possessed  by 
the  party  would,  if  it  had  been  followed  up  by 
proper  examination,  have  led  to  a  discovery 
of  such  mortgage  or  conveyance,  the  informa- 
tion possessed  by  the  party  amounts  to  implied 
notice  of  such  instrument.  [8  MyL  4.E.  699 ; 
2  Sugd.  on  Vend.,  552;  4  Kent's  Com.,  172; 
4  Sandf.,  577 ;  8  N.  T.,  274;  1  Stor.  Eq.  Jur., 
§§  898-400,  a;  10  Johns.,  461;  15  Id.,  568; 
8  Id.,  187 ;  8  Yes.,  478 ;  2  Paige,  205 ;  4  Sandf., 
578.]  Ct.  of  Appeals,  1857,  Williamson  v. 
Brown,  15  IT.  F.  (1  Smith),  854.  Compare 
Fort  V,  Burch,  6  Barb.,  60. 

31.  The  presumption  of  notice  which  ariseB 
from  proof  of  that  degree  of  knowledge  which 
will  put  a  party  upon  inquiry,  is  not  a  pre- 
sumption of  law,  but  of  fact,  and  may  there- 
fore be  controverted  by  evidence.  Ct.  ^Ap- 
peals,  1857,  Williamson  9,  Brown,  16  K  F.  (1 
SmiO),  854. 

32.  That  notioe  tx>  an  attomey  employed 
in  investigating  a  title  is  notice  to  his  ofient. 
Chancery,  1841,  Griffith  «.  Griffith,  9  Paiige^ 
816;  8.  C.  below,  Hoffm.,  158. 

33.  Proteotioa  before  notioa  One  who 
has  contracted  for  the  purchase  of  land  snbjeot 
to  a  prior  equity,  is  protected  to  the  extent  of 
his  payments  made  in  good  fiELith  before  notioe 
of  it,  but  no  ftirther.  [8  Atk.,  804, 1814;  S 
Id.,  680 ;  8  P.  Wms.,  807 ;  2  Eq.  Ca.  Ab.,  685 ; 
7  Johns.  Ch.,  65;  1  Paige,  280;  5  little,  6S; 
1  Mnmf.,  88;  8  Leigh,  865;  7  Monr.,  599;  1 
Johns.  Ch.,  298.]  A.  V.  Chan.  Ct.,  1889,  Mer- 
ritt «.  Lambert,  Heffin.,  166. 

34.  Although,  to  complete  the  character  of 
a  bona-fide  purchaan:  in  equity,  the  party 
should  pay  the  whole  consideration  before  he 
has  notice  of  the  prior  right,  yet  it  is  not  neoea- 
sary  that  the  whole  or  any  part  of  it  should  be 
paid  at  the  time  of  delivering  or  recording  the 
conveyance,  provided  it  be  paid  before  the 
conscience  of  the  purchaser  is  affected  by  no- 
tice. A.  V.  Chan.  Ct.,  1844,  Warner  «.  Wina- 
low,  1  Sandf.  Ch.,  480. 

35.  A  porohaaer  with  notioe  of  an  equity, 
from  a  purchaser  without  notice  of  it,  will  be 
protected.  Chancery,  1841,  Griffith  «.  Grif- 
fith, 9  Paige,  815 ;  S.  0.  below,  Ei^ff^  158. 

IT.  Weiitkn  Noticbs. 

36.  Legal  prooeeding.  Where ''  notice"  is 
required  in  a  legal  proceeding,  it  should  be  in 
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writing.  S9  held  of  notice  of  appointment 
and  meeting  of  commissioners  to  appraise  road 
damages.  Supreme  Ot,^  1^03,  Gilbert  «.  Co- 
lambia  Turnpike  Co.,  8  Johns,  Cos,,  107. 

So  held  ^fnotioe  of  application  to  the  sur- 
rogate for  the  appointment  of  commissioners 
to  assign  dower.  1818,  Matter  of  Oooper,  15 
J0hit».^  588. 

So  held  of  a  denial  of  encroachment  on  the 
highway  after  written  notice  to  remove  it. 
1855,  Lane  v,  Gary,  19  Barb.^  587.  Compare 
Miner  «.  Chirk,  15  Wend.^  425,  the  dissenting 
opinion  in  which  is  cited  in  Lane  «.  Cary,  19 
Barb.^  687. 

37.  XTotices  under  the  Code  to  be  in  wrl- 
tine.  Code  of  Fro.,  §  408 ;  People  v.  Eldridge,  7 
Mow,  Fr,,  108. 

38.  Contract.  Where  a  notice  is  prescribed 
as  a  condition  to  the  validity  of  a  contract,  and 
it  ia  not  in  terms,  or  by  necessary  implication, 
required  to  be  in  writing,  it  may  be  given 
verbally,  unless  the  notice  be  a  legal  proceed- 
ing. [5  Barn.  &  Aid.,  589;  8  Johns.  Cas., 
107;  15  Johns.,  588;  15  Wend.,  426,  428.] 
Supreme  Ct,  1848,  McEwen  «.  Montgomery 
County  Mutual  Ins.  Co.,  6  Bill,  101. 

39.  Under  a  municipal  ordinance,  which 
provides  that  no  bid  or  estimate  for  a  corpo- 
ration contract  shall  be  rejected  for  any  error 
of  form,  provided  the  party  making  it  shall 
eorrect  it  within  twenty-four  hours  after  notice 
of  any  such  defect, — the  notice  of  the  defect 
need  not  be  in  writing.  The  law  implies  that 
all  notices  should  be  in  writing  which  form  part 
of  a  judicial  proceeding,  but  not  those  relating 
to  the  formation  of  contracts.  Nor  need  the 
notice  invite  a  correction  of  such  defect.  Su- 
preme Ot.^  1867,  People  v.  Croton  Aqueduct 
Board,  6  AbhotW  Pr.^  42;  S.  C,  less  fully  re- 
ported, 28  Barb,^  240 ;  affirming  S.  C,  6  Ah- 
botte'  Pr,,  816. 

40.  Verbal  information  given  to  one  of  two 
partners  in  the  absence  of  the  other,  who 
alone  could  correct  the  error  complained  of, — 
ffeld^  sufficient.    lb, 

41.  Definiteneas.  A  notice  given  as  the 
foundation  of  a  special  statutory  proceeding. — 
«.  g,^  notice  of  an  application  to  appoint  ap- 
praisers of  land  taken  for  public  use, — must 
state  the  time  and  place  of  the  application. 
The  rule  of  practice  that  a  defective  notice  is 
enongh  to  put  a  party  on  inquiry,  does  not  ap- 
ply to  such  a  proceeding,  and  the  party  is  not 
bound  to  apply  to  the  court  immediately  on 


receiving  such  a  notice  which  is  defective  ia 
this  respect.  Supreme  Ct,,  1804,  Mayor,  dto., 
of  K  T.  t^.  Manhattan  Co.,  1  Oak,  507. 

42.  If  in  a  remedial  statute  requiring  notice 
to  be  given,  the  form  or  contents  of  the  notice 
are  not  prescribed,  a  notice  which  though 
general  apprises  the  party  of  what  he  is  re- 
quired to  do  may  be  held  sufficient.  K  T, 
Com.  Pi.,  1864,  Fire  Department  e.  Buffum,  2 
JBl  D,  Smith,  611. 

4a  Prc^KMsdng.  A  letter  from  the  attor- 
neys stating  that  ^*  we  now  pro^se  to  retaz 
the  plaintiffs  oosts  in,  &c.,  at,  dec.,''  is  not 
sufficient  notice.  Supreme  Ot.^  1846,  Brown 
t>.  Ferguson,  2  ffoto.  iV.,  128. 

44.  eUgnatnre,  &o.  Under  Rule  10— which 
requires  the  attorney,  on  every  process  or 
paper  to  be  served,  not  only  to  subscribe  his 
name,  but  to  add  thereto  his  place  of  business 
— a  paper  purporting  to  be  a  notice,  but  with- 
out either  the  signature  of  the  attorney,  or  the 
addition  of  his  place  of  business,  is  not  a  notioe, 
and  insufficient  to  limit  the  adverse  party.  So 
held  of  a  notioe  of  judgment,  intended  to  limit 
the  time  to  appeal.  Supreme  Ct,^  1869,  Yorks 
c.  Peck,  17  EofO.  Pr.,  192. 

45.  Notioe  of  bail  implies  notice  of  retain- 
er. Supreme  Ct,  1806,  Bogert  t.  Bancroft, 
8  (7tft.,  127;  8.  C,  Col  A  0.  Cos,,  466. 

46.  Short  notice.  Where  a  statute  gave  a 
right  to  appeal  from  an  assessment  of  damages 
within  ten  days  after  notice, — Held,  that  a 
party  who,  on  receiving  nine  days'  notice,  ap- 
pealed and  was  heard,  could  not  afterwards 
object  to  the  short  notice.  Supreme  Ct,,  1829, 
Bouton  t^.  President,  &c.,  of  Brooklyn,  2  Wend.^ 
895. 

47.  Ulrna.  That  notice  to  remove  things 
"  on  or  before"  a  specified  day,  gives  the  whole 
of  that  day.  K  T.  Superior  Gt.,  1858,  Cod- 
dington  «.  White,  2  Duer,  890. 

46.  A  notice  served  on  Saturday  for  Mon- 
day, is  not  a  notice  of  two  days.  Supreme 
Ct,  Sp,  T.,  1849,  Whipple  «.  Williams,  4  How. 
Pr,,  28. 

49.  A  notice  of  thirty  days,  given  during  a 
calendar  month  .which  contains  but  thirty 
days,  is  a  "month's  notice."  Supreme  Ct, 
1856,  People  «.  Ulrioh,  2  Abbotts'  iV.,  28. 

50.  One  who  gave  notice,  bound.  The 
superintendent  of  streets  in  the  city  of  New 
York  was  authorized  by  law  to  remove  any 
thing  obstructing  the  streets,  after  he  had  given 
twenty-fours^  notice  to  the  owner  to  remove 
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it.  Seld^  that  having  given  snch  notice,  he 
was  bonnd  to  await  the  lapse  of  that  time  be- 
fore removing  the  thing,  and  could  not  justify 
an  interference  before  that  time  on  the  ground 
that  the  obstrnction  was  a  public  nuisance, 
which,  as  a  private  citizen,  he  had  a  right  to 
remove,  i^.  71  Superior  OU^  1868,  Ooddington 
«.  White,  2  Buer^  890. 

51.  Weekly  pnblioation.  In  all  cases 
where  a  three  months'  advertisement  is  re- 
quired, a  weekly  notice  is  sufficient  Supreme 
Ct.^  1805,  Anonymous,  Col,  A  C.  Ca$,^  428. 
To  somewhat  similscr  effect,  Betts  v.  Oity  of 
Williamsburgh,  16  Barb,y  265. 

52.  Publioatioii  of  ordinance.  Where  a 
statute  requires  that  notice  of  a  village  ordi- 
nance shall  be  published,  publishing  the  ordi- 
nance itself,  without  any  notice  that  it  is  an 
ordinance  passed  by  the  trustees,  is  insuffi- 
cient. Supreme  (7t.,,1864,  Rathbun  v.  Acker, 
18  JBarh.^  898..  Compare  Ganniff  v.  Mayor, 
&c.,  of  N.  Y.,  4  E.  D.  Smith,  480. 

53.  Posting.  A  statute  requiring  an  affi- 
davit to  show  that  a  notice  was  posted  in  a 
conspicuous  place,  does  not  require  the  affi- 
davit to  specify  the  place.  It  is  enough  to 
state  that  the  notice  was  put  up,  and  that  the 
place  was  conspicuous.  Supreme  Ct,  Sp,  71, 
1868,  Opening  of  Albany-street,  6  AhhotU* 
Pr.,  278. 

ITewipaper  notioes  without  signature,  and 
equivocal  in  import,  disregarded.  Sazton  9. 
Bead,  Hill  A  D.  Supp.,  828. 

in.  NoncE  OP  Suit  pending. 

54.  The  oommonoemant  of  a  suit  in 
ohanoery,  which  is  duly  prosecuted  in  good 
faith  and  followed  by  a  decree,  is  constructive 
notice,  to  every  person  who  acquires  an  interest 
from  the  defendant  in  the  subject-matter  of 
the  suit  pendente  lite,  of  the  legal  and  equita^ 
ble  rights  of  the  complainant  as  charged  in 
the  bill  and  established  by  the  decree.  [1 
Johns.  Ch.,  656;  2  Id.,  444.]  But  this  rule  is 
not  an  arbitrary  .one.  Its  reason  is,  that  it  is 
necessary  to  prevent  evasion  of  justice,  and 
hardship  to  the  suitor;  and  where  the  reason 
fails,  the  rule  may  be  relaxed.  Ot  of  Errors, 
1838,  Parks  «.  Jackson,  11  Wend.,  442. 

Consult,  also,  Pabties. 

55.  A  lis  pendens  is  constructive  notice  to 
a  purchaser  from  the  defendant ;  and  he,  and 
his  interest,  will  be  bound  by  the  decree  en- 
tered in  the  suit.    Supreme  Ot.,  1866,  Harring- 


ton V.  Slade,  22  Barh.,  161 ;  8.  P.,  Ohaneery, 
1829,  Sears  v.  Hyer,  1  Faige,  488. 

5€L  As  against  whonL  The  commence- 
ment of  a  suit  in  chancery  is  only  constructive 
notice  of  the  pendency  of  such  suit  |s  against 
persons  who  acquire  an  interest  under  a  de- 
fendant pendente  lite.  Chancery,  1847,  Stuy- 
vesant  9.  Hall,  2  Barh,  Oh,,  161 ;  affirming 
8.  0.,  1  Sandf.  Oh.,  419. 

8o  of  a  notice  filed,    lb. 

57.  The  doctrine  that  one  who  acquires  an 
interest  pending  a  suit  is  bound  by  the  pro- 
ceedings, applies  only  to  voluntary  transfers 
of  interest,  but  does  not  apply  to  one  whose 
interest  subsisted  before  tiie  suit  was  com- 
menced, and  who  might  have  been  made  an 
original  party.  Thus,  where  one  assigned  a 
mortgage,  with  a  condition  upon  the  happen- 
ing of  which  it  was  to  revert  to  him; — Held, 
that  he  continued  to  have  an  interest,  and  the 
revesting  of  the  title  by  performance  of  the 
condition  pending  a  suit,  was  not  a  transfer 
during  litigation  within  the  rule,  Ct  of  Er- 
rors, 1826,  Hopkins  «.  McLaren,  4  Cote.,  667. 
To  similar  effect,  1888,  Parks  v.  Jackson,  11 
Wend.,  442. 

58.  Bill  not  ■pecific.  The  mere  pendency 
of  a  suit,  the  bill  in  which  does  not  lay  cbdm 
to  any  specific  land,  nor  to  all  the  land  of  de- 
fendant in  a  particular  county  or  place,  but 
asks  merely  for  a  discovery  of  any  lands  in 
which  he  has  invested  money,  is  not  con- 
structive notice  of  an  equity  in  any  particular 
parcel  of  land  held  by  the  defendant  But 
further  proceedings  in  the  suit,  such  as  an 
order  for  the  appointment  of  a  receiver  of 
specific  property,  of  which  proceedings  notice 
is  had,  is  effectual  to  put  the  purchaser  upon 
inquiry.  Chancery,  1841,  Griffith*©.  Griffith, 
9  Paige,  816 ;  reversing  8. 0.,  Iffoffm.,  158. 

59.  What  description  of  lands  in  a  bill  is 
sufficient  to  put  a  purchaser  of  a  part  on  in- 
quiry. Green  c.  Slayter,  4  Johne,  Ch,,  88. 
Compare  Parks  v.  Jackson,  11  Wend,,  442. 

60.  "Wlien  commenced.  A  lie  pendens 
duly  prosecuted,  is  notice  to  a  purchaser,  so 
as  to  affect  and  bind  his  interest  by  the  de- 
cree ;  and  the  pendency  of  the  suit  is  deemed 
to  commence  from  the  service  of  the  sub- 
poena, after  the  bill  is  filed.  Chancery,  1815, 
Murray  t>.  Ballon,  1  Johns,  Ch.,  666.  V.  Chan. 
Ct.,  1840,  Skeel  v,  Spraker,  8  Paige,  182; 
affirmed,  Id.,  198.  See,  also,  Heatiey  v,  Rn- 
ster,  2  Johns.  Ch.,  168;  Green  v,  Slayter,  4 
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Id^  88;  and  Scndder  v.  Van  Amburgh,  4 
Sdte^  29. 

61.  A  bill  was  filed  to  set  aside  a  convey- 
ance, bnt  a  third  person  obtained  judgment 
against  the  grantee  in  such  conveyance;  there 
being  no  proof  of  service  of  the  sabposna,  or 
of  actual  notice  to  the  plaintiffs  in  the  judg- 
ment, prior  to  the  judgment  Held^  that  no- 
tice of  the  lis  pendens  might  be  inferred,  as  to 
the  defendant,  but  not  as  to  the  plaintiff  in 
the  judgment;  and  that  a  sale  to  one  of  the 
plaintifis,  under  their  execution,  was  valid, 
though  the  conveyance  to  his  debtor  had  been 
set  aside ;  and  that  his  deed  to  one  who  had 
full  notice  of  the  lis  pendens^  passed  the  title. 
Supreme  Ct^  1828,  Roberts  ode.  Jackson,  1 
Wend,,  478. 

62.  Mere  issuing  of  the  subpoena  is  not 
sufficient  to  create  a  lispendene,  as  against  a 
purchaser  without  actuid  notice.  Service  is 
necessary,  though  it  need  not  always  be  per- 
sonal. Chancery,  1842,  Hayden  «.  Bucklin,  9 
Paige,  512. 

63.  Filing  a  bill  and  attempting  to  serve  the 
subpoena,  are  a  sufficient  lis  pendens  as  against 
the  defendant,  and  any  one  who,  with  notice, 
purchases  the  defendant's  choses  in  action. 
A,  V.  Chan.  Ct,  1846,  Weed  «.  SmuU,  8  Saw^f. 
Ch,,  278 ;  and  see  Hayden  v.  Bucklin,  9  Faige, 
512. 

64.  Notice  of  a  suit  pending  against  a  trustee 
for  an  account,  &c.,  and  for  an  injunction 
against  assigning  securities  and  a  receiver,  will 
not  prevent  the  payment  by  a  debtor  of  a  bond 
to  the  trustee,  or  his  assignee,  being  the  legal 
owner  of  the  bond,  before  a  receiver  is  ap- 
pointed. Chancery,  1819,  Green  v,  Slayter,  4 
Johns.  Ch,,  88. 

65.  Denying  notioa  of  the  pendency  of  suit 
will  not  avail,  if  defendant,  at  the  time,  knew 
that  the  person  of  whom  he  purchased  was  a 
trustee,  and  had  no  power  to  sell.  Chancery, 
1816,  Heatley  «.  Finster,  2  Johns.  Ch,,  158. 

66.  That  a  purchaser  who  claims  to  have 
acted  in  good  faith,  and  without  notice  of  the 
suit  pending,  must  set  up  the  facts  by  plea 
or  answer,  [Hopk.,  48;  8  Cow.,  861.]  F. 
Chan,  Ct.,  1839,  Scudder  v.  Van  Amburgh,  4 
Edio.,  29. 

67.  FOing  notloe.    Where,  after  delivery 
of  a  deed,  but  before  it  was  recorded,  a  bill 
was  filed  against  the  grantor,  and  the  notice 
of  lis  pendens  was  filed  after  the  recording, 
Seld,  that  the  grantee  had  not  constructive 

Vol.  IV.— is 


notice.  Actual  notice  should  be  shown,  such 
as  to  imply  fraud.  A.  V.  Chan,  Ct,,  1889,  Wis- 
wall  V.  MoGowan,*  Hoffm.,  125. 

68.  If,  after  filing  notice  of  suit  pending, 
new  defendants  are  added  by  amendment,  an 
amended  notice  of  suit  pending  should  be  filed. 
F.  Cha'n.  Ct,,  1841,  Clark  c.  Havens,  Ch^ke, 
560. 

This  is  not  necessary  except  as  to  such  new 
parties,  so  that  where  they  are  subsequently 
struck  out  again,  no  new  notice  is  necessary. 
Supreme  Ct,  Sp,  T.,  1858,  Waring  v.  Waring, 
7  AUotW  Pr.,  472. 

69.  Where,  in  a  foreclosure-suit,  after  notice 
of  lis  pendens  filed,  parties  are  stricken  out, 
the  safer  course  is  to  file  a  new  notice.  Where 
new  parties  are  added  by  amendment,  a  new 
notice  is  absolutely  necessary  to  bar  the  judg- 
ment-creditors of  the  new  parties,  and  subse- 
quent purchasers  from  them.  Chancery,  1848, 
Curtis  v.  Hitchcock,  10  Faige,  899. 

70.  Where  a  foreclosure-suit  was  com- 
menced, making  the  judgment-creditors  of  the 
mortgagor  parties,  and  the  proper  notice  of 
lis  pendens  was  filed,  and  after  the  act  of  1840, 
—dispensing  with  the  necessity  of  making  such 
judgment-creditors  parties, — the  complainant 
dismissed  his  bill  as  to  them,  without  filing  a 
new  notice  of  lis  pendens  under  that  act ; — 
Seld,  that  such  judgment-creditors  were  not 
foreclosed  by  the  decree  and  sale.    lb. 

71.  PurohaMr.  That  one  who  takes  an 
assignment  as  indemnity  against  a  precedent 
liability,  is  not  a  purchaser,  within  the  mean- 
ing of  the  statute  requiring  notice  of  the  pen- 
dency of  the  suit  to  be  filed.  [2  Rev.  Stat, 
174,  §  48.]  A.  V.  Chan,  Ct,  1848,  Leavitt  f>. 
Tylee,  1  Sand/.  Ch,,  207. 

72.  Defective  notioa  Where  all  having 
any  interest  or  claim  are  made  parties,  there 
can  be  no  objection  to  a  defective  Us  pendens, 
because  no  one  can  be  prejudiced  by  it.  F. 
Chan.  Ct.,  1842,  Totten  v,  Stuyvesant,  8  Bdw., 
600. 

73.  In  an  action  to  foreclpse  a  mortgage, 
under  the  Foreclosure  Act  of  1840,  a  notice  o^ 
lis  pendens^  omitting  to  state  in  what  county 
the  mortgage  is  recorded,  may  be  regarded  as 
a  sufficient  compliance ;  and  although  it  might 
be  good  ground  to  open  the  judgment  for  ir- 


♦  Reversed,  tub  nam.  Price  t>.  McGown  {Supreme 
Ct.,  1848),  2  Barb.^  270 ;  and  latter  case  afBrmed,  Ot. 
ofAppeaU,  1858,  10  N,  T.  (6  Seld.),  465. 
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regularity,  upon  proper  motion,  it  does  not 
render  the  proceedings  invalid.  The  decree 
cannot  be  objected  to  in  a  collateral  action. 
[10  Paige,  899.]  Ct.  of  AppeaU,  1854,  Potter 
c.  Rowland,  8  ^  F.  (4  SeU.),  448. 

74.  In  a  suit  brought  to  compel  defendant 
to  give  a  lease,  a  notice  of  lispendem  was  filed, 
bat  in  the  title  of  the  cause  in  the  notice,  and 
in  the  entry  of  the  notice  in  the  index,  an 
initial,  as  if  of  a  middle  name,  was  wrongly 
inserted  in  the  defendant's  name.  Seld^  nev- 
ertheless, sufficient  to  pat  a  purchaser  of  the 
land,  pending  the  suit,  upon  inquiry,  and  to 
charge  him  with  all  the  knowledge  to  which 
that  inquiry,  if  entered  upon,  would  have  led. 
Supreme  Ot.,  Sp,  71,  1854,  Weber  «.  Fowler, 
11  How,  Pr.,  458. 

75.  The  Code  of  1848  does  not  dispense 
with  the  necessity  of  filing  a  notice  of  Ki  pen- 
den$  in  mortgage  cases.  Supreme  OL^  Sp.  2*., 
1848,  Brandon  v,  McOann,  1  Code  R,  88. 

76.  A  notice  of  the  pendency  of  an  action 
affecting  the  title  to  real  property,  or  an  action 
in  which  an  attachment  adffecting  real  property 
has  been  issued,*  may  be  filed.  Its  requisites. 
From  the  time  of  filing  only,  is  the  pendency  of 
the  action,  constructive  notice  to  purchasers  or 
incumbrancers.    Oode  qf  Pro.^  g  182,  as  amended. 

77.  Who  bound.  The  provision  of  the 
amendment  of  1858,  §  182, — that  every  person 
whose  conveyance  or  incumbrance  is  subse- 
quently executed  or  subsequently  recorded, 
shall  be  deemed  a  sabsequent  purchaser  or  in- 
cumbrancer, and  bound  by  subsequent  pro- 
ceedings, as  if  a  party  to  the  action, — does  not 
authorise  the  filing  of  a  notice  against  prior 
purchasers  or  incumbrancers  who  are  not  par- 
ties to  the  action.  Supreme  Ct,^  OhmJberUy 
1858,  People  t>.  Connolly,  8  AUbotW  Fr,,  128. 

78.  TlniA  of  filing.  Filing  the  notice  is  not 
effectual  before  service  of  summons;  and  as 
between  the  plaintiff  and  one  who  purchased 
the  premises  after  filing  the  notice,  but  before 
the  time  when  the  service  of  summons  is  al- 
leged, in  the  affidavit  inserted  in  the  Judgment- 
roll,  to  have  been  made,  that  affidavit  is  con- 
clusive. Supreme  Ct,^  Sp.  Z,  1866,  Burroughs 
©.  Reiger,  12  ffov>.  Fr,,  171 ;  8.  0.,  8  AhhotW 
Pr.,  898,  note. 


*  Before  this  provision  wm  ezpresFly  extended  to 
actionB  in  which  attaohments  are  iraued,  it  wm  SIM^ 
that  such  actions  were  not  within  the  section,  and 
that  filing  notice  of  pendency  did  not  affect  the  right 
ott^hona-Jidi  purchuer.  Supreme  (%.,  <^.  2!,  1852, 
Barkhardt  •.  Sonford,  7  Bow,  /V.,  829. 


79.  A  notice  of  pendency  of  action,  filed  in 
a  foreclosure-suit  before  service  of  process, 
though  ineffectual  as  against  a  purchaser  in 
good  faith  for  value,  who  takes  before  snob 
service;  is  effectual  where  no  change  in  the 
title  takes  place,  and  no  new  incnmbraDces 
attach  in  the  interval  between  the  filing  and 
the  service.  Supreme  Ct.^  Sp.  7.,  1856,  Tate 
V.  Jordan,  8  Abbotts*  Pr.^  802 ;  Burrows  «.  Rei- 
ger, Id.,  898,  noU;  8.  0.,  12  How.  Pr.j  171. 
Compare  Waring  v.  Waring,  7  Abbbtte'  Fr.^ 
472. 

80.  The  filing  of  the  complaint  subsequent 
to  the  notice  makes  the  notice  valid  from  that 
time.  Supreme  Ct.,  Sp,  71,  1858,  Benson  v. 
Sayre,  7  Abbotts'  Fr.,  472,  note. 

81.  If  the  complaint  is  filed  at  the  same 
time  with  the  notice,  the  fact  that  entering  a 
minute  of  it  in  the  appropriate  record  was  in- 
advertently omitted,  or  that  it  was  subsequent- 
ly removed  from  the  file  to  be  used  in  court, 
does  not  affect  the  validity  of  the  notice.  Su- 
preme Ct.y  Sp.  T.y  1858,  Waring  t>.  Waring  7 
AbbotW  Ft.,  472. 

82.  A  notice  of  action  pending  does  not 
become  operative  against  a  defendant  until 
actual  service  of  summons  upon  him,  and  it 
has  no  sooner  effect  against  a  grantee  from  the 
defendant.  Supreme  Ct.,  Sp.  T.,  1859,  Far- 
mers' Loan  h  Trust  Go.  o«  Dickson,  17  How. 
Fr^  477;  S.  0.,  9  AhbotW  Fr.,  61, 

83.  The  action  is  to  be  deemed  peflding  for  the 
purpose  of  the  notice  from  the  time  it  ia  filed,  if 
followed  by  commencing  publication  of  summons 
or  by  personal  service  within  sixty  days.  Oode 
qf  Pro.,  §  162;  as  amended,  1862. 

84.  Cano«Dins.  On  a  motion,  in  an  action 
in  which  a  notice  of  Us  pendens  had  been  filed, 
to  take  the  notice  from  the  files  of  the  clerk's 
office, — Held^  that  the  court  cannot  prevent  a 
plaintiff  from  giving  notice  of  the  pendency  of 
the  suit  in  the  way  the  statute  has  provided. 
It  cannot  rightfully  interfere  to  take  from  the 
files  of  the  clerk  of  the  county,  a  paper,  in 
proper  form,  and  regularly  filed  under  the 
authority  of  a  statute,  which  is  notice  in  law 
to  all  who  may  purchase.  N,  T.  Superior  Ot.^ 
Sp.  21,  Pratt  «.  Hoag,  12  Hmo.  Fr.,  215. 

85.  After  abatement  the  court  may  direct 
the  notice  to  be  removed.  Code  if  Pro, ,  §  182 ;  as 
amended,  1862. 
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Nujsiucrcii 

I.  What  IB. 
II.  Thx  eembdhb. 

I.  What  is. 

1.  That  what  was  at  common  law  a  nui- 
aance,  is  not  made  otherwise  by  a  statute  pro- 
hibiting it  and  giving  a  new  remedy.  Sur 
preim  Ct.,  1886,  Wetmore  c.  Tracy,  l^Wend., 
250;  and  see  People  v.  Sands,  1  Johns,^  78; 
Renwick  «.  Morris,  7  ffiUt  675. 

2-  Aatliorit7  of  law.  That  whioh  is  main- 
tained nnder  express  authority  given  by  the 
Legislature,  cannot  be  deemed  a  nuisance.  /Su- 
preme  Gt.^  1860,  Harris  t,  Thompson,  9  Ba/rh,^ 
360 ;  S.  P.,  Plant «.  Long  Island  R.  R.  Co.,  10 
/<2.,  26. 

3.  Whatever  is  permitted  by  a  statute  which 
the  Legislature  is  constitutionally  competent  to 
pass,  is  not,  in  judgment  of  law,^a  nuisance.  IT, 
Y.  Superior  Ct,  Sp.  jT.,  1868,  Leigh  v.  West- 

«rvelt,  2  Duer,  618.    Supreme  CU,  1864,  Wil-, 
tiams  «.  N.  Y.  Central  R.  R.  Co.,  18  -Bar*.,  222. 

4.  Any  ezcesa  or  iiregnlarity  in  the  exer- 
cise of  a  power,  conferred  by  statute,  to  main- 
tain a  dam  in  a  navigable  river,  is  a  public 
nuisance,  ^m>  tanio;  and  any  person  may  so 
far  abate  the  dam  as  to  restore  the  navigation 
as  saved  by  the  act.  CU  of  Errors^  1844,  Ren- 
wick r.  Morris,  7  ffiU^  576 ;  affirming  S.  C, 
8  7i.,  621 ;  and  see  Adams  9.  Beach,  6  Id,^  271. 

5i  The  Legislature  declared  a  stream  to  be  a 
public  highway,  but  afterwards  enacted  a  law 
authorizing  the  riparian  owners  to  erect  a  dam 
across  it.  Held^  that  the  latter  act  merely 
restored  the  common-law  right  of  the  owners 
to  obstruct  the  navigation  [6  Cow.,  166;  8 
Hill,  621],  and  did  not  legalize  the  dam  if 
otherwise  a  nuisance.  Supreme  Ct^  1852, 
Clark  0.  Mayor,  &c.,  of  Syracuse,  18  Barh,^  82. 

6.  The  exercise  of  banking  privileges 
without  authority,  is  not  a  nuisance.  Chan- 
eery^  1825,  Attorney-general  v.  Bank  of  Niag- 
ara, Hopk,^  854. 

7.  An  immigrant  depot  is  not  a  known 
nuisance  in  the  law.  It  must  be  shown  to  be 
each  by  the  circumstances  of  the  case.  N,  T. 
Superior  Ot^  Sp.  T.,  1855,  Phoenix  v.  Commis- 
sioners of  Emigration,  1  Abbotts'  Pr,,  466. 

8b  Dangers.  Keeping  gunpowder  near 
dwelling-houses,  and  near  a  public  street,  or 
transporting  it  through  a  public  street,  is  not 


a  nuisance,  unless  made  such  by  particular 
circumstances,  such  as  negligent  keeping. 
The  tLcne,  place,  and  manner,  are  essential  in 
determining  whether  a  powder-house  is  a 
nuisance.  The  fears  of  mankind  will  not 
alone  create  a  nuisance  without  real  danger. 
[8  AtL,  750.]  Supreme  Ct,,  1806,  People  v. 
Sands,  1  Johne.^  78. 

9.  Carelessly  depositing  and  keeping  gun- 
powder in  an  exposed  place, — e,  ^.,  in  a  wooden 
building  in  a  city, — is  a  public  nuisance ;  and 
any  individual  sustaining  a  special  injury  from 
the  act,  is  entitled  to  private  damages.  ^- 
preme  Ot.,  1844,  Myers  v.  Malcolm,  6  EiU^  292. 

10.  It  is  an  indictable  nuisance,  to  divide  a 
house  in  a  town  for  poor  people  to  inhabit, 
by  reason  whereof  it  will  become  more  dan- 
gerous in  time  of  sickness  and  infection  [2 
Roll.  Abr.,  189];  and  such  nuisances  may 
lawfully  be  abated  by  any  man,  by  tearing 
them  down.  Supreme  Gt.^  1886,  Meeker  v. 
Van  Rensselaer,  15  Wend.,  897.  Compare  Van 
Wormer  v.  Mayor,  &c.,  of  Albany,  18  /A,  169  • 
aflirming  S.  C,  15  Id.,  262. 

11.  A  person  sick  of  an  infectious  or  con- 
tagious disease,  in  his  own  house,  or  in  suit- 
able apartments  at  a  public  hotel  or  boarding- 
house,  is  not  a  nuisance.  Supreme  CU,  1848, 
Boom  c.  City  of  Utica,  2  Barb.,  104. 

12.  A  lisroQious  dog;  that  attacks  persons, 
is  a  nuisance,  and,  if  permitted  to  run  at  large, 
any  one  may  kill  him.  Supreme  Ot.,  1816, 
Putnam  v.  Payne,  18  Johns.,  812.  Followed, 
1826,  Hinckley  t.  Emerson,  4  Cow.,  851. 

So  of  a  dog  which  has  been  bitten  by  a  mad 
dog.    1816,  Putnam  t).  Payne,  18  Johm.,  812. 

13.  A  bowling  or  ninepia  alley,  kept  for 
hire  or  emolument,  is  a  nuisance;  and  under 
a  charter  of  a  village  allowing  the  Corporation 
to  make  by-laws  relative  to  nuisances,  may  be 
prohibited.  Erections  adapted  to  sports  or 
amusements,  having  no  useful  end,  and  noto- 
riously fitted  up  and  continued  with  the  view 
to  make  a  profit  for  the  owner,  are  nuisances ; 
because  such  establishments  are  usually  per- 
verted Into  nurseries  of  vice  and  crime.  Su' 
preme  Ct.,  1848,  Tanner  v.  Trustees  of  Albion, 
5  Mill,  121.  Followed,  K  J.  Com.  PI,  1855, 
Updike  c.  Campbell,  4  E,  D.  Smith,  670.  Com- 
pare People  V.  Sergeant,  8  Cow.,  189. 

14.  That  a  ditch  or  other  obstruction  in  a 
highway,  is  a  nuisance.  Supreme  Ct.,  1826, 
Harlow  v.  Humiston,  6  Cow.,  189 ;  1828,  Lan- 
sing t.  Smith,  8  Id.,  146;  1840,  Dygert  v. 
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Schenck,  28  Wend.^  446;  and  see  People  v, 
Lambier,  5  Den,^  9;  Rogers  v.  Rogers,  14 
Wend.^  181 ;  Davis  «.  Mayor,  &c.,  of  N.  Y., 
14  K  T.  (4  Kern.),  506 ;  The  same  «.  The 
same,  1  I>u&r,  461.  Oompare  Peckham  v, 
Henderson,  27  Barh.^  207. 

15.  Bridge.  If  one  dig  a  ditoh  across  a 
highway,  though  it  be  on  his  own  land,  it  is 
a  nuisance ;  and  if  he  bnilds  a  bridge  over  it, 
he  is  answerable  for  the  private  damages  of  any 
one  who  is  iiyured  in  crossing  it,  if  the  injury 
happens  without  gross  negligence  of  the  suffer- 
er. The  utmost  care  of  the  wrongdoer  to  pre- 
vent mischief  will  not  protect  him.  Supreme 
Ct.,  1840,  Dygert  v,  Schenck,  28  Wend.,  446. 

16.  Logs  near  the  highway.  Though 
placing  logs  in  the  highway  is  a  nuisance,  and 
one  ii^ured  specially  thereby  may  have  an 
action, — it  is  otherwise  if  they  are  placed  by 
defendant  on  his  own  land  adjoining  the  high- 
way. Supreme  CU,  1826,  Harlow  «.  Humis- 
ton,  6  Cow.,  189. 

17.  Private  way.  A  fence  built  across  a 
private  road  is  not  a  public  nuisance,  and  only 
the  one  entitled  to  the  right  of  way  can  law- 
fully abate  it  Supreme  Ct,,  1842,  Drake  v, 
Rogers,  8  Bill,  604. 

18.  Using  street  for  business  of  ons- 
tomers.  Where  distillers  delivered  their  slops 
daily  in  the  street  to  purchasers,  and  the  street 
was  obstructed  by  carts  and  teams  resorting 
thither  for  it,  and  waiting  to  load, — Beld,  that 
the  business  so  conducted  was  a  nuisance,  and 
that  the  distillers  were  indictable  therefor  for 
the  unreasonable  delays  in  the  street  of  the 
carts,  6cc,,  which  the  business  invited  thither. 
Supreme  Ot,,  1845,  People  o.  Cunningham,  1 
Den.,  624. 

19.  In  such  a  case,  evidence  showing  fre- 
quent collisions  in  the  street  among  the  dri- 
vers of  the  carts  is  proper,  as  tending  to  prove 
an  obstruction  of  the  highway.    Ih. 

20.  An  unnecessary  encroachment  by  a 
railroad  corporation  upon  a  turnpike,  by 
placing  its  track  thereon,  and  not  restoring 
the  turnpike  to  its  original  width  and  *^  former 
8tate,  so  as  not  to  impair  its  usefulness,"  as 
required  by  its  own  charter,  is  a  public  nui- 
sance, for  which  any  person  who  thereby  sus- 
tains a  particular  iigury  may  maintain  an  ac- 
tion. [4  Wend.,  9 ;  19  Pick.,  147 ;  10  Id.,  888; 
1  Root,  262;  8  Verm.,  629.]  Supreme  Ct., 
1850,  Moshier  v.  Utica  h  Schenectady  R.  R. 
Co.,  8  Barh,  427. 


21.  The  public  has  a  right  to  insist  that  a 
turnpike  should  be  kept  of  the  width  pre- 
scribed by  its  charter,  as  well  as  that  it  should 
be  kept  safe  and  passable ;  and  a  violation  of 
either  duty  is  indictable  as  a  nuisance.  Su- 
preme Ct,,  1860,  Waterford  A;  Whitehall  Turn- 
pike Oo.  c.  People,  9  Ba/rb,,  161. 

22.  A  canal-boat  permanently  stationed  u. 
a  basin, — Held,  a  nubanoe.  Hart  «.  Mayor, 
4«.,  of  Albany,  9  Wend.,  671 ;  affirming  8.  0., 
8  Paige,  218. 

23.  A  floating-dock  in  a  slip  at  the  wharves 
of  the  city  of  New  York, — Held,  a  nuisance. 
Supreme  Ct.,  Sp.  T.,  1867,  Hecker  ».  N.  Y. 
Balance  Dock  Co.,  18  Hew.  Pr.,  649.  To  the 
contrary.  The  same  «.  The  same,  24  Barb.,  215. 

24.  To  make  a  noadons  trade  a  nuisance, 
it  is  not  necessary  that  it  should  endanger  the 
health  of  a  neighborhood.  It  is  sufficient,  if 
it  produces  that  which  is  offensive  to  the 
senses,  and  impairs  the  enjoyment  of  life  and 
property.  [2  Oarr.  &  P.,  485;  1  Burr.,  887.] 
Chancery,  1842,  Oatlin  t.  Valentine,  9  Paige^ 
575.  Supreme  Ct.,  Sp.  T.,  1848,  Brady  «. 
Weeks,  8  Ba/rb.,  157.  To  similar  effect,  Qen. 
Sees.,  1817,  Prescott's  Case,  2  City  H,  Bec.^ 
161;  1821,  Lynches  Case,  6  Id.,  61. 

25.  A  fat-boiling  establishment,  if  it  infect 
injurious  to  the  health,  is  a  private  nuisance, 
the  air  with  noisome  smells,  or  with  gases 
for  which  an  action  for  damages  lies.  2/1  Y, 
C(m.  PI.,  1856,  Cropsey  v.  Murphy,  1  HUU^ 
126. 

26.  To  constitate  an  indictable  pnblio 
nuisance  by  conducting  in  a  populous  city  a 
lawful  business,  it  is  not  necessary  that  it  be 
prejudicial  to  health,  but  it  is  not  sufficient 
that  its  exercise  be  merely  disagreeable ;  but 
it  must  be  an  annoyance,  calculated  to  inter- 
rupt the  public  in  the  reasonable  enjoyment  of 
life  or  property.  Oen.  Sees.,  1819,  Prout's 
Case,  4  City  H.  Bee.,  87. 

27.  Priority.  Though  a  person  has  a  right 
to  erect  a  mill  where  he  pleases  on  his  own 
ground,  yet  he  must  so  exercise  that  right  as 
not  to  interfere  with  the  existing  rights  of 
others.  If  A.  erects  a  new  mill  in  such  a 
place,  or  so  near  the  mill  of  B.,  that  an  arti- 
ficial dam,  before  erected  by  B.,  causes  the 
water  to  flow  back  on  A.*s  mill,  and  obstructs 
its  movement,  A.  has  no  right  to  complain  of 
the  dam  of  B.  as  a  nuisance.  Chancery,  1818, 
Van  Bergen  v.  Van  Bergen,  8  Johns.  Ch^ 
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2&  It  is  no  defence  to  an  indictment  for 
nnisance,  that  the  establishment  complained 
of  was  erected  prior  to  adjacent  bnildings. 
Gen.  3m.y  1821,  Lynch's  Oase,  6  Qity  R 
See,,  61. 

29.  Interf erence  with  boflinefls.  Station- 
ing before  the  door  of  an  anction-room  a  man 
with  a  placard,  inscribed,  "Beware  of  Mock 
Auctions," — Beld^  a  private  nnisanoe.  V. 
Chan.  Ct,  1846,  Gilbert  v.  Mickle,  4  Sand/. 
Oh.,  867. 

30.  A  dog  in  the  habit  of  coming  on  plain- 
tiff's premises  and  barking  and  howling  about 
his  dwelling,  by  day  and  night,  to  the  great 
annc^ance  of  his  family,  is  a  nnisance,  and 
plaintiff  may  kill  it  after  reasonable  notice  to 
its  owner.  Supreme  Ct.^  1840,  Brill  «.  Flagler, 
28  Wend.,  854. 

31.  Kg  length  of  time  will  legalize  a  pub- 
lic nnisance,  for  the  very  reason,  that  while  it 
oontinnes  a  mere  trifle,  no  one  thinks  of  tak- 
ing measures  to  have  it  removed,  and  thus  the 
public  would  be  sure  to  suffer.  [7  East,  199 ; 
8  Doug.,  840,  848.]  Nullum  tempus  occfwrit 
reipubliee^  applies  peculiarly  against  a  public 
nuisance.  Supreme  Ct.,  1840,  Dygert  c. 
Schenck,  23  Wend.,  446. 

So  held,  in  an  action  for  damages.  1882, 
MiUs  «.  Hall,  9  Wend.,  815. 

So  held,  on  indictment  for  a  public  nuisance. 
[Citing,  also,  Rose  Grim.  Ev.,  789.]  1845, 
People  V.  Cunningham,  1  Den.,  524. 

32.  And  the  remedy  of  abatement  is  con- 
'Current  with  that  by  indictment.  Ot.  ofET* 
ron,  1844,  Benwick  «.  Morris,  7  Hill,  575; 
affirming  S.  0.,  8  Id.,  621. 

33.  Mere  enoroachments.  The  rule  that 
no  lapse  of  time  will  legalize  a  public  nuisance, 
does  not  apply  to  the  case  of  a  simple  en- 
croachment upon  a  highway,  not  amounting 
to  an  obstruction,  or  a  real  and  substantial 
annoyance  to  the  public.  Supreme  Ot,  1858, 
Peckham  v.  Henderson,  27  Barb.,  207. 

94.  What  is  a  nuisance  in  respect  to  en- 
oroachments on  a  highway  considered.    lb. 

n.  Thb  Remedies. 

35.  Of  the  commou-law  remedies  for  nui- 
sance. Brown  v.  Woodworth,  5  Barb.,  550 ; 
Waggoner  v.  Jermaine,  8  Den.,  806. 

36.  The  remedy  by  writ  of  nuisance  not 
favored.  [1  Den.,  486 ;  1  Barb.,  65 ;  Smith's 
Cora.,  692,  §  547.]  Supreme  CU  1849,  Brown 
r.  Woodworth,  5  Barb.,  550;  1848,  Clark  «. 


Storrs,  4  Id.,  562.  To  the  same  e£foct,  under 
the  Code  of  Pro.,  Sp,  T.,  1852,  Ellsworth  t>. 
Putnam,  16  Id.,  565. 

37.  Chancery  has  Jurisdiction  in  the  case 
of  a  priyate  nuisance ;  but  it  will  not  give  an 
order  to  abate  a  nuisance,  until  the  opposite 
party  has  been  heard.  [1  Yes.,  548.]  Ohan- 
eery,  1816,  Van  Bergen  «.  Van  Bergen,  2. 
Johns.  Oh.,  272. 

3&  Chancery  has  Jurisdiction  to  restrain 
nuisances  which  are  injurious  to  the  property 
of  individuals.  Ohaneery,  1846,  Peck  v.  El- 
der, 8  Sand/.,  129,  note;  S.  C,  6  Oh.  Sent., 
88.  K  T.  Superior  Ot.,  1849,  Howard  t>.  Lee, 
8  Sand/,  281. 

39.  Second  soit  After  a  verdict  and  judg- 
ment, in  a  suit  at  law  for  a  nuisance,  it  is 
competent  for  either  party  to  prove  in  an- 
other suit,  on  which,  of  several  grounds  of 
nuisance  stated  in  the  declaration,  the  Judg- 
ment was  given.  F.  Ohan.  Ot.,  1846,  Blunt 
«.  Hay,  4  Sand/.  OK,  862. 

40.  Health  officera.  Under  the  act  of  1850 
(ch.  824),— authorizing  health  boards  to  make 
regulations, '  dec, — their  power  is  legislative 
rather  than  Judicial ;  and  even  if  they  have 
power  to  adjudicate  against  an  individual, 
their  order  must  be  published  pursuant  to  the 
act  Supreme  Ot.,  1854,  Reed  v.  People,  1 
Pa^h.  Or.,  481. 

41.  On  the  trial  of  an  indictment  for  such 
misdemeanor,  it  is  a  defence  to  prove  that  at 
the  time  of  the  making^  and  service  of  the  or- 
der, the  defendant  resided  out  of  the  bounds 
of  the  village  corporation  in  which  such  board 
of  health  was  organized.    lb. 

42.  A  writ  to  proatrate  a  nuisance  cannot 
be  granted  till  a  record  of  the  conviction  is 
regularly  made  and  returned.  Supreme  Ot., 
1800,  People  «.  Valentine,  1  John*.  Oae.,  886. 

43.  Boapendlng  aentenoe.  After  a  con- 
viction for  a  nuisance,  in  conducting  a  lawful 
business,  it  is  the  practice  to  suspend  the  sen- 
tence a  reasonable  time,  to  give  the  defendant 
an  opportunity  to  remove  the  nuisance.  Oen. 
Sees.,  1819,  Prout's  Case,  4  Oity  H.  Bee, 
87. 

44.  Private  aotioa  Any,  the  least  injury 
to  an  individual,  by  a  public  nuisance, — e.  g., 
an  expense  of  time,  or  money,  or  labor,  &c., — 
entitles  him  to  an  action.  It  is  a  special  dam- 
age, as  contradistinguished  from  ^e  injury  to 
the  public  in  general,  which  is  theoretical,  or 
resting  in  presumption  of  law  only.    [T.  Jones, 
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156;  1  Bin.,  40$;  4  M.  &  S.,  101.]    Supreme 
Ct.y  1897,  Pierce  o.  Dart,  7  (Tev.,  609. 

45.  Where  a  highway  is  obstmotod,  the 
fact  that  it  is  more  contigBoia  and  therefore 
more  beneficial  to  the  plaintiff  than  to  others, 
does  not  give  him  a  right  of  action.  There 
must  be  a  specific  damage  to  sustain  the  ac- 
tion, lb,;  S.  P.,  1828,  Lansing  «.  Smith,  8 
Cow.,  146. 

46.  It  is  a  general  rale,  that  a  party  who 
sustains  a  special  and  particular  injury  by  an 
act  which  is  unlawful  on  the  ground  of  public 
injury,  may  maintain  an  action  for  his  own 
special  injury.  [8  Barn.  &  Or.,  556 ;  4  M.  & 
8.,  101;  5  Bing.,  91;  8  Barn.  &  Ad.,  77;  1 
Bing.  N.  0.,  222;  7  Oow.,  609;  8  Id.,  146; 
S.  C,  4  Wend.,  25;  9  Id.,  815.]  Supreme  CL, 
1844,  Myers  v.  Malcolm,  6  ffillj  292. 

47.  The  apoolal  injiury  resulting  from  a 
public  nuisance,  which  will  sustain  a  private 
action,  must  be  peculiar  to  the  plaintiff^  and 
not  common  to  him  and  many  others;  if  it 
operates  equally,  or  in  the  same  manner, 
upon  many  individuals  constituting  a  particu- 
lar class,  though  a  very  small  portion  of  the 
community,  it  is  not  a  special  damage  to  each 
within  the  meaning  of  the  rule.  Supreme  Ct.^ 
1828,  Lansing  9.  Smith,*  8  Cou>.y  146;  S.  P., 
1821,  Butler  v.  Kent,  19  Johne.^  228.  Oom- 
pare  Mills  c.  Hall,  9  Wend,y  815. 

46.  To  make  oondnotliis  a  lawflil  biui- 
neM  a  private  nuisance,  it  is  not  necessary 
that  the  plaintiff  shouid  be  driven  from  his 
dwelling  by  it;  it  is  enough  that  the  enjoy- 
ment of  life  and  property  hae  been  rendered 
uncomfortable.  If  manufacturing  boilers  of 
steam-engines  annoys  and  ii^ures  a  neighbor, 
he  may  have  redress  by  action.  Supreme  Ct.^ 
1847,  Fish  v.  Dodge,  4  Den.,  811. 

49.  No  indtvldQal  can  malntBln  an  aotton 
for  damages  from  a  public  nuisaiice,  unless  he 
has  sustained  an  iigury  which  is  special  in  its 
character,  or  which  is  not  common  to  others 


*  The  judgment  was  afiOrmed,  bat  was  questioned 
as  to  this  point,  the  chancellor  being  of  opinion  that 
every  individual  who  receives  actual  damage  from 
a  nuisance,  may  maintain  a  private  suit  for  his  own 
injury,  although  there  were  many  others  in  the 
same  situation.  Ot,  of  Errors,  1829,  Lansing  v. 
Smith,  4  Wend,,  9;  and  his  opinion  was  approved 
in  First  Baptist  Church  v.  Schenectady  &  Troy  R. 
B.  Co.,  6  Barb,,  79;  but  compare  First  Baptist 
Church  V,  Utica  <&  Schenectady  K.  R.  Co.,  6  Id,, 
818. 


affected  by  the  nuisance.  Thus,  where  the- 
mnsance  consisted  in  maintaining  piles  of 
wood,  on  the  street  constituting  the  bulkhead 
in  frOAt  of  the  plaintiff's  stor^ouse,  injury  to 
the  rental  of  the  storehouse  is  an  ii\]ury  whioih 
it  suffers  in  common  with  all  other  property 
in  the  neighborhood,  and  will  not  sustain  an 
action.  K.  T.  Superior  Ot.,  1847,  Dougherty 
e.  Bunting,  1  Sandf,,  1. 

60.  A  railroad  con^Moiy  Is  llabla  to  a  f^ 
Ugioua  corporation,  in  an  action  for  a  nol- 
aano6b  for  disturbances  made  in  the  use  of  the 
road  on  Sunday,  whereby  the  usefulness  of  the 
plaintiff's  place  of  public  worship  is  impaired, 
and  its  value  diminished.  Supreme  (?S(.,4848, 
First  Baptist  Church  o.  Schenectady  dc  Troy 
R  R.  Co.,  5  Barh.,  79.  To  the  cwitrary,  1847, 
First  Baptist  Church  v.  Utica  h  Schenectady 
R.  R.  Co.,  6  Id,,  818. 

51.  BIfeot  on  property.  In  an  action  for 
a  nuisance,  it  is  sufficient  to  show  that  the 
property  has  been  rendered  less  valuable  for 
the  purposes  to  which  the  owner  has  seen  fit 
to  devote  it  Supreme  Ot.,  1848,  First  Bap- 
tist Church  V.  Schenectady  dc  Troy  R.  R.  Co., 
5  Ba/rh,  79.  Compare  Squier  o.-  Gould,  14 
Wend.,  159;  First  Baptist  Church  v,  Utica  h 
Schenectady  R.  R.  Co.,  6  Barb,,  818. 

52.  That  gas  works  are  not  within  the  ordi- 
nary uses  of  real  estate ;  and  whencTer  they 
create  a  special  ii\jury  they  are  to  be  regarded 
as  a  private  nuieance,  and  an  action  will  lie  in 
favor  of  the  person  sustaining  the  special  in- 
jury. Supreme  Ot,,  1856,  Carhart  «.  Aubnm 
Gaslight  Co.,  22  Barb,,  297. 

53.  A  resident  or  taaqMiyer  of  the  city 
who  does  not  own  real  property  on  the  street 
where  a  railroad  is  proposed  to  be  laid,  and 
to  whom  it  will  not  be  specially  injurious, 
cannot  maintain  an  action  to  restrain  the  con- 
struction of  such  road.  Ct,  of  Appeale,  1858, 
Davis  V.  Mayor,  &c,  of  K.  Y.,  14  K  T.  {4^em,\ 
506.    See,  also,  Caubb  of  Action,  8,  9. 

54.  Form  of  action,  &o.  That  the  action 
which  is  substituted  for  the  writ  of  nuisance 
is  governed  by  all  the  rules  of  the  Code  in  re- 
gard to  amendments,  pleading^  parties,  ^^ 
[3  Abbotts'  Pr.,  446.]  Supreme  Gt.,  1857, 
Hubbard  e.  Russell,  24  Barb,,  404. 

55.  Any  one  may  abate,  of  his  own  mo- 
tion, a  public  nuisance, — e.  ^.,  a  palpable  en- 
croachment upon  a  highway,  to  the  serious 
interruption  of  the  public  use  upon  it  Sur 
preme  Ct.,  1885,  Wetmore  e.  Tracy,  14  Wend., 
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250.  Ct.  ofErrwrty  1882,  Hart  9.  Major,  dec, 
of  Albany,  9  M,  671 ;  affirming  8.  0.,  8  Paige^ 
218 ;  and  see  Deaning  «.  Rooine,  6  Wm^.^  651. 

56.  A  municipal  4M>rporatioD,  whose  Juris- 
diction extends  over  the  place  of  its  erection, 
may  abate  it  CU  (^  Mrors^  1882,  Hart  «. 
Mayor,  Sao^  of  Albany,  9  Wend,y  571 ;  affirming 
8.  a,  8  Paige,  218. 

57.  Highway  enoroaolnMiitik  The  pro- 
visions for  proceedings  to  compel  removal  of 
encroaching  fences,  and  for  a  trial  of  the  ques- 
tion of  encroachment,  do  not  take  away  the 
common-law  remedies  of  abatement  by  indi- 
vidnala  of  snch  encroachments  as  amount  to 
Itublic  naisaaces.  Buprmne  Ot,,  1885,  Wet- 
more  «.  Tracy,  14  Wend^  250;  and  see  Hart 
«.  Mayor,  ^^,  of  Albany,  9  /d,  571 ;  affirm- 
ing S.  0.,  8  Paigs,  218. 

58.  The  aot  oJ  jilalntlff  in  abating  the  nni- 
saooe  does  aot  bar  him  of  an  action  for  dama* 
ges.  The  abaftement  is  preventive  merely. 
So  held  of  a  public  nuisance.  JShprems  Ot,, 
1S27,  Pierce  «.  Dart,  7  Cow^  609. 

99.  Wbo  Uabto.  Itandlord.  One  who 
lets  his  premises  to  be  used  in  oarryixig  on  a 
lawful  busmiSBs,  is  not  answerable  for  damages 
if  it  turns  out  a  private  nuisance,  unless  he 
knew,  or  had  reason  to  believe  that  it  would 
prove  so  to  the  plaintiff.  Supreme  Ot^  1647, 
ilah  «.  Dodge,  4  Def^^  811 ;  8.  P.,  1856,  Pick- 
ard  D.  Collins,  28  B(Mrh.,  444. 

60l  If  a  building  is  so  constructed  as  to  be 
a  nuisanoe  in  its  ordinary  use,  and  let  by  the 
owner,  he  is  still  liable.    lb. 

6X.  The  lessor  of  premises  offensively  used 
as  a  livery  stable,  is  not  hable  in  damages,  un- 
less when  he  demised  the  premises  he  had 
reason  to  believe  that  the  business  would  be 
a  nuisance.  Hf.  Y.  Superior  Ct.^  N.  P.,  1851, 
Morris  t.  Brower,  Anth.  K  P.,  858. 


6a.  Braotpr.  Defendant  had  built  a  dam 
on  his  land,  but  before  any  damage  had  oc- 
curred from  it  to  the  adjoining  owner,  he  left 
the  possession  and  another  assumed  it  Held, 
that  as  the  latter  was  presumptively  the  owner, 
there  being  no  proof  that  he  was  defendant's 
toutnt,  defendant  was  not  liable  in  damages. 
Supreme  Ok,  1886,  Blunt  v.  Aikin,  16  Wend., 
622.    Compare  fish  e.  Dodge,  4  Den.,  811. 

63.  One  who  «rects  a  structure  that  is  a 
nuisanoe,  and  conveys  the  premises  with  cov- 
enants for  quiet  enjoyment,  and  the  right  to 
maintain  such  erection,  is  liable  for  damages 
for  a  continuance  of  the  nuisance  by  his  gran- 
tee, for  by  his  relation  with  the  occupier  he 
affirms  the  nuisance,  and  it  may  be  deemed 
continued  by  himself.  [Reviewing  many  cases.] 
Supreme  Ot,  1846,  Waggoner  v.  Jermaine,  8 
Den.,  806. 

64.  At  oooMBon  law  the  writ  of  nuisance 
lies  only  against  the  party  who  erected  the 
nuisance,  and  if  it  be  continued  by  his  alienee, 
against  both,  and  the  Bevised  Statutes  have 
not  changed  the  rule.  It  does  not  lie  against 
the  alienee  alone  for  continuing  the  nuisance. 
Supreme  Ot.,  1849,  Brown  s.  Woodworth,  5 
Barb.,  650. 

65.  Continiianoe  of  a  nnlaanoe.  The  suc- 
cessor to  the  title  and  possession  of  property, 
who  omits  to  abate  a  nuisance  erected  thereon 
by  another,  after  notice  to  do  so,  is  liable  for 
the  damage  caused  by  its  continuance;  and, 
it  eeems,  thh  notice  to  him  to  abate  it  is  not 
necessary.  Ot.  of  Appeals,  1855,  Brown  «. 
Cayuga  dc  Susquehanna  R.  R.  Co.,  12  If.  F.  (2 
Kern.),  486. 

66.  Every  continuance  of  a  nuisance  is,  in 
judgment  of  law,  a  fresh  nuisance.  [8  Blacks., 
220.]  lb.  i6fe«prww  C^«.,  1846,  Vedder  «.  Ved- 
der,  1  Den.,  267. 


O. 


OATH. 

1.  Tann  of  oath  of  witnesses  prescribed.  2 
£ev.  Stat.,  408,  §§  82-86. 

2.  An  oarOi  Irregidarly  adminiatored  by 
mistake, — e.  g.,  upon  Watts'  Psalms  and  Hymns, 
instead  of  upon  the  Qospels, — ^is  a  valid  oath. 
If  the  party  taking  it  makes  no  objection  at 
the  time,  he  is  deemed  to  have  assented  to  the 


particular  form  adopted,  and  is  liable  to  per- 
jury, as  if  the  oath  had  been  regularly  admin- 
istered.  Ct.  of  Appeals,  1858,  People  t>.  Cook, 
8-y:r.  {4&W.),  67. 

3.  A  Jew  is  usually  sworn  upon  the  Hebrew 
Bible,  and  with  his  head  covered.*   People  «. 


*  See  an  interesting  note  on  the  proper  oath  of 
Jews  and  of  idolaters,  in  Fryatt  «.  Lindo,  8  Edio., 
289. 
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Jackson,  8  FarK  Or.^  590;  and  see  2  Bev. 
Stat,  408,  §  86. 

4.  AfflnnatioiL  That  the  legal  effect  of  an 
affirmation  is  the  same  as  that  of  an  oatli. 
K  Y,  Gen.  Ses8.,  1818,  Pendegrasfs  Oase,  8 
City  JET.  Bee.,  11. 

5.  OflBoer's  refosaL  The  officers  before 
whom  oaths  and  affidavits  "may  be  taken" 
(2  Bev.  Stat,  284,  §  49;  Lain  o/1840, 187), 
are  bound  to  administer  the  same,  when  re- 
qaested.  The  word  *^  may"  is  tantamount  to 
"shall;"  and  an  intentional  refasal  is  wilfdl, 
and  indictable  as  a  misdemeanor  under  2  Bev. 
Btat.,  696,  §  88.  Supreme  Ot,  1845,  People  «. 
Brooks,  1  Den.,  457. 

6.  Out  of  the  Btata.  An  oath  adminis- 
tered oat  of  this  State  by  a  Judge  of  this  State, 
is  void.  Supreme  Ct,  1806,  Jackson  «.  Hum- 
phrey, 1  Johns,,  498. 

7.  Where  a  statute  requires  an  oath  of  a 
principal,  the  oath  of'  an  agent  is  not  enough. 
Ot  of  Appeals,  1849,  People  «.  Fleming,  2 
IT.  Y.  (2  Oomet),  484. 

As  to  Oaths  of  Office^  see  Offiobb. 
As  to  what  is  Peijuy,  see  Pebjubt. 
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Under  this  title  are  presented  the  doctrines  epplloeble  to 
public  oifloers  in  genersi,  reeervinc  for  the  titles  of  the  v»- 
rioiis  olsises  of  omoers,  which  will  be  found  ennmereted  at 
the  end,  matters  peculiarly  applicable  to  each  partloalar 
claaa.  The  effect  of  official  certificates  is  treated  under 
Btxdknoi.] 


I. 
n. 

III. 

IV. 
V. 
VI. 

vn. 
vm. 

IX. 
X. 


In  gbnbbal. 

Appointmbnt  and  blbotion.    Quau- 

FTING,  BBMOTAL,  ^. 

Offiobrs  db  facto. 
Compensation, 
bltyino  and  sblung  offiob. 
Oblioations  toid  as  tazbn  bt  oolob 
of  office. 

LiABILITT  of  OFFIOBBS  FOB  THBQt  CON- 
DUCT. 

How  FAB  PB0CES8  IS  A  PBOTECTION. 

SniNO  AND  BEIN&  SUED. 

OOMPELLINO  DBUTBBT  OF  BOOKS  AND 
PAPBB8. 


L  InGenbsal. 

1.  Public.  Every  office  is  considered  pub- 
lic, the  duties  of  which  concern  the  pnblio. 
[6  Bac.  Abr.,  180;  2  Tom.  Diet. ;  5  Bing.,  91.] 
So  held,  of  commissioners  to  lay  oat  &  road. 
Supreme  Gt,  Sp.  T.,  1862,  People  «.  Hayes,  7 
How.  Pr.,  248.  To  similar  effect,  see  y^io^h 
Oase,  2  Cow.,  29,  note;  People  «.  Bedell,  2 
Hill,  196;  and  see  Attobnet  and  Olikkt, 
8-«. 

2.  Commissioners  appointed  by  the  gov- 
ernor, nnder  a  statute,  to  superintend  the 
construction  of  a  building,  are  officers  within 
section  16  of  art.  4  of  the  Oonstitation ;  and 
if  their  term  is  not  prescribed  by  the  Consti- 
tution or  law,  they  are  removaUe  at  the  pleas- 
ure of  the  appointing  power.  Even  if  they 
were  regarded  merely  as  agents,  the  exeoutiye 
power  to  remove  them  would  be  the  same. 
Supreme  Ct,  1889,  People  t>.  Comptroller,  20 
W&rid^  595. 

3.  The  superintendent,  or  principal  keeper 
of  the  Albany  county  penitentiary  is  a  public 
officer  within  §  124  of  the  Code.  [8  How.  Pr., 
248.]  Supreme  Ct.,  Sp.  T.,  1855,  Porter  «. 
Pillsbury,  11  How.  Pr.,  240. 

4.  Offices  of  the  State,  what  are.  People 
t>.  Conover,  17  K  F.  (8  Smith),  64;  Devlin's 
Case,  5  AlhotW  Pr.,  281. 

5.  The  Board  of  Metropolitan  Police  Com- 
missioners are  not  State  officers,  within  the 
meaning  of  the  Laws  of  1851,  920  {q,  «.,  In- 
junction, 127).  They  are  officers  of  a  local- 
ity or  district,  and,  in  a  proper  case,  may  be  re- 
strained by  a  court  of  equity,  like  other  local 
or  county  officers.  N.  F.  Com.  PLy  3p.  T., 
1868,  N.  Y.  A;  Harlem  R.  R.  Co.  c.  Mayor, 
&c.,  of  N.  Y.,  1  Hilt,  662,  686. 

As  to  who  are  County  offlcexB  within  the 
meaning  of  the  Constitution,  see  Constitu- 
tional Law,  824-827. 

6.  A  penon  .employad  by  an  offio«r  who 
is  not  authorized  to  appoint  a  deputy  is  to  be 
regarded  as  a  mere  servant,  and  his  acts  in 
delivering  property  on  an  illegal  agreement, 
and  taking  security,  do  not  conclude  the  State, 
but  the  State  may  waive  the  tort  and  enforce 
the  security.  Supreme  Ct,  1842,  State  of  N. 
Y.  «.  City  of  Buffalo,  2  Hill,  484. 

7.  Delegation.  That  an  official  power  which 
is  not  exclusively  ministerial  cannot  be  dele- 
gated. Ct  of  Appeals,  1850,  Powell  «.  Tut- 
tle,  8  IT.  F.  (8  Comet),  896. 
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8l  Pemiiflshra  Btatntes.  In  general,  where 
a  public  dutj  is  imposed  bj  statute  upon  oj£- 
oen»  whether  by  words  peremptory  or  per- 
missiye,  they  have  no  discretion  to  refuse  its 
performance,  as  against  a  party  having  an  in- 
terest in  such  performance.  [5  Oow.,  188, 
198;  4Dowl.  iSe  Ryl.,  197;  1  Id.,  148;  2  Id., 
172, 176,  and  note.]  Supreme  Ct,,  1841,  Mar- 
tin V.  Mayor,  &c.,  of  Brooklyn,  1  Mill^  645. 

9.  Impilfloiiiiient.  An  officer  having  charge 
of  a  prisoner,  may,  in  his  discretion,  increase 
the  rigor  of  confinement,  according  to  the  dis- 
position manifested  by  him ;  and  this  extends 
as  well  to  military  as  civil  ofiSduders.  Si^ 
preme  Ct,^  1817,  Schuneman  d.  Diblee,  14 
Johne^  285. 

10.  Gtarving  prooeas.  That  a  general  offi- 
cer, such  as  a  marshal  or  sheriff,  while  serving 
process,  is  not  bound  to  show  it,  though  it 
may  be  discreet  to  do  so.  Gen.  Sees,^  1818, 
Brown's  Case,  8  Oity  K  JRee,,  56. 

11.  Property  alleged  to  be  stolen,  coming 
into  the  custody  of  an  officer,  to  be'held  subject 
to  the  order  of  a  magistrate.  2  Ben.  8ttU,y  746, 
§80. 

12.  Powvr  to  Mil  bond*.  Commissioners 
were  appointed  by  a  statute  to  sell,  at  par, 
State  bonds,  bearing  interest,  ffeld^  that  a 
sale  by  them  for  the  face  of  the  bonds,  but 
allowing  the  purchaser  time  to  pay,  without 
oharging  him  with  interest,  was  unauthorized 
as  being  not  a  sale  at  par,  and  moreover  a  sale 
on  credit  Ot.  of  Errare,  1841,  Delafield  «. 
8Ute  of  Illinois,  26  Wmd.^  192;  2  EiOy  159; 
affirming  S.  0.,  8  Paige^  527. 

13k  Ttover.  An  officer  seizing  goods  under 
an  execution,  acquires  a  special  property,  and 
though  he  receipt  them,  he  may  maintain 
trover  for  a  subsequent  wrongful  conversion 
of  them.  Su^eme  Ot.^  1842,  Dezell  «.  Odell, 
8  mU,  215. 

14.  XTnantboKUed  loans.  In  an  action  by 
public  officers  for  moneys  lent  by  them,  to 
sustain  a  defence  that  the  money  was  lent 
illegally,  it  must  appear  that  the  loan  was  in 
violation  of  public  policy,  or  of  a  statute. 
Mere  absence  of  an  express  authority  to  make 
the  loan  will  not  sustain  it.  Sttpreme  Ot,^ 
1848,  Oommissioners  of  Oortlandville  v.  Peck, 
6  JETill,  215.  Compare  State  of  N.  T.  «.  City 
of  BofEalo,  2  Id.,  484. 

15.  Return  of  attachment.  Under  2  Eev. 
StaC,  587,  §  17, — requiring  an  officer  executing 
process  for  contempt  to  return  it  during  the 


sitting  of  the  court  on  the  return-day, — even 
though  the  attachment  is  returnable  at  a  par- 
ticular hour  of  the  day,  the  officer  is  not  com- 
pellable to  return  it  at  the  hour,  except  by 
order  of  the  court,  when  he  is  present.  If  he 
is  absent,  an  ex-parte  order  for  an  attachment 
against  him,  entered  before  the  adjournment 
of  the  sitting  of  that  day,  is  irregular.  CKan- 
cery,  1889,  People  v.  Wheeler,  7  Paige,  488. 

16^  Mode  of  requiilag  an  offloer  to  return 
process,  Ak).,  under  Code  of  Procedure.  Eule 
8<?/1858. 

17.  Expenses  of  suits.  Officers  sued  for 
an  act  done  by  them  as  such,  in  the  course  of 
their  agency,  and  pursuant  to  authority,  and 
who  acted  faithfhlly  and  without  fault,  are 
entitled  to  be  reimbursed  for  every  thing  rea- 
sonably and  necessarily  disbursed  in  and  about 
their  defence,  and  which  could  not  be  included 
in  the  taxation  of  costs,  in  the  judgment  recov- 
ered by  them.  Supreme  Ct.,  1822,  Powell  v. 
Trustees  of  Newburgh,  19  Johm.,  284. 

18.  The  rale  tbat  laohes  Is  not  Inqmtable 
to  the  government,  does  not  apply  to  the  preju- 
dice of  the  rights  of  individuals.  A.  F.  Chan. 
Ot.,  1848,  Hayden  v.  Auburn  State  Prison,  1 
Sa^.  Ch^  195.  See  Seymour  v.  Van  Slyck, 
8  Wend.,  408 ;  and  People  v.  Russell,  4  Id,,  570. 

19.  Burets  agreement  to  pay.  Where 
an  instrument  given  as  the  official  bond  of  a 
constable  was  not  sealed,  and  defendants,  the 
sureties,  on  a  defftult,  gave  their  notes  to  the 
party  aggrieved,— J9<i2i,  that  they  must  be 
presumed  to  have  known  the  defect  in  the 
instrument,  and  had  waived  any  objection 
thereto.  Supreme  Ot.,  1817,  Raymond  v,  Lent^ 
U  Johns.,  401. 

20.  Emigrant  business.  No  officer  of  the 
United  States,  or  of  this  State,  or  of  any  of  its 
citiesi  to  be  concerned  in  forwarding  emigFants. 
Lam  qf  1848,  832,  ch.  219,  §  8. 

As  to  Bajring  lands  in  suit,  see  Champebtt 

AKD  MaINTENANOK,  19. 

As  to  the  cases  in  which  Several  oifl- 
cers  must  concur,  or  may  act  separately,  see 

POWSBS. 

II.  Appointment  and  Elbction.    Quait 

rPYING,  RSMOYAL,  &C. 

21.  PnbUo  officers.  The  number  and  clas- 
sification of  public  officers ;  and  general  provi- 
sions relating  to  their  residence,  term  of  office, 
qualifying,  their  powers,  and  their  removal.  1 
jRev.  8tat.f  5  ed.,  878. 
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22.  State  ofloMi,  how  elected,  &c.  Oonti. 
^1846,  art.  6. 

23.  Members,  &c.,  of  the  Leglalatore  not 
to  receive  civil  appointments.  Oongi.  €f  1846, 
Art.  3,  §7  ;  1  Beo,  Stat.,  108. 

24.  Ghooalng  and  removing  officers  to  be 
provided  for  by  law,  and  vacancies  declared. 
Oorat.  of  1846,  art.  10,  %%  2,  7,  8. 

25.  Term.  Offices  of  which  the  duration  is 
not  prescribed,  are  held  during  the  pleasure  of 
the  authority  appointing.  Corut.  (^  1846,  art. 
30,  6  8. 

26.  A  pereon  clioeeii  to  ffll  a  Taoanoy  in 
any  elective  office,  not  to  hold  longer  than  the 
commencement  of  the  political  year  next  suc- 
ceeding the  first  annual  election  after  the  hap- 
pening of  the  vacancy.    Ocvut.  cf  1846,  art.  10,  §  6. 

As  to  the  Constitationality  of  statutes  af- 
fecting an  officer's  tenure  of  office,  or  compen- 
sation, see  Constitutional  Law,  68, 124, 186, 
179,  180,  229-286. 

As  to  the  CoDstruotion  and  effect  of  the 
constitutional  provisions  relating  to  offices,  see 
Constitutional  Law,  252-266,  274-358. 

27.  Power  to  appoint  not  to  be  delesatod. 

Public  trusts  for  the  appointment  of  offioers  at 
pleasure,  can  never  be  devested,  nor  delegated. 
8o  held^  of  the  power  of  trustees  of  academies, 
under  statute  to  appoint  and  remove  teachers. 
Chancery^  1824,  Auborn  Academy  o.  Stipng, 
Eopk.^  278.  Consult,  also,  Constitutional 
Law,  248,  249. 

2a  liOBfl  of  ballots.  Where  the  ward  can- 
vassers returned  specoally  the  returns  from 
three  out  of  the  four  election  districts  of  the 
ward,  and  that  they  could  not  dedare  who 
had  been  elected,  because  the  ballots  cast  in 
the  fourth  district  bad  been  lawlessly  dis- 
persed b^ore  they  weore  counted ; — Held^  that 
the  canvassers,  having  returned  the  names  of 
the  candidates  and  the  number  of  votes  cast 
for  them  respectively  in  the  three  districts, 
had  substantially  complied  witli  the  statute 
(2  Re/o.  L.  of  1818, 847,  §  11),— requiring  them 
to  certify  and  declare  who  had  the  mtgority  of 
votes  for  each  respective  office, — and  the  can- 
didates so  appearing  to  have  the  minority  were 
elected.  The  accidental  loss  of  the  baUots  in 
a  single  subdivision  of  an  election  district, 
even  though  it  prevents  a  return,  does  not  of 
itself  detract  from  the  election  as  it  stands  on 
the  votes  which  are  properly  returned.  Su- 
preme Ct,,  1842,  Exp.  Heath,  8  Hill,  42. 

29.  ^iMrtioes'  appointmeat  The  appoint- 
ment of  officers  by  three  justices  of  a  town, 
upon  failure  to  elect  or  refusal  to  act,  is  a  ju- 
dicial act,  and  if  jurisdiction  appears,  cannot 


be  questioned  coliaterally.  [8  T.  B.,  424] 
Supreme  CL,  1811,  Wood  v.  P«ake,  S  Johm^ 
69;  1819,  Wildye.  Washburn,  Uld.,  49;  1648, 
People  V.  Seaman,  5  Dm,^  409. 

30.  Joint  baUot  of  two  boaxdi.  Under 
the  act  of  1882,— providing  that  superintend- 
ents of  the  poor  should  be  i^pointed  by  joint 
ballot  of  the  board  of  supervieora  and  the 
county  judges^  in  case  their  separate  nomina- 
tions should  not  agree,— one  board  nominated, 
and  the  other  refused  to  nominate  npon  the 
pretence  that  they  could  not  agree.  JSMdy 
that  a  subsequent  election  by  joint  ballot  was 
valid.  Supreme  Ot,^  1884,  JSxp.  Humphrey, 
10  Wend.,  612. 

31.  In  the  appointment  of  superintendents 
of  the  poor,  if  no  nomination  is  made  by  a 
nugority  of  the  board  of  supervisors,  after  an 
ineffectual  attempt  for  that  purpose,  and  a 
nomination  is  made  by  the  judges,  the  two 
chambers,  when  convened  to  compare  their 
nominations,  may  proceed  to  elect  by  ballot, 
in  the  same  manner  as  i^  on  comparison,  it 
was  found  that  there  was  a  disagreement  in 
nomination.    lb, 

32.  The  act  of  1886  (nnce  repealed),  direct- 
ed that  county  treasurers  be  appointed  by  the 
judges  of  the  Common  Pleas  and  the.  super- 
visors, each  body  to  meet  in  its  own  chamber 
and  make  a  nomination,  belli  then  to  assem- 
ble in  joint  meeting,  and  if  the  nominations 
agreed,  the  nominee  to  be  oonBidered  as  ap- 
pointed ;  otherwise,  a  ohoiee  should  be  t^n 
made  by  joint  ballot,  from  the  persona  nomi- 
nated. An  invitation  was  given  by  one  body 
to  the  other,  to  assemble  in  Joint  meeting  for 
thd  purpose  of  making  a  particular  appoiBft- 
ment ;  the  two  bodiee  assembled  in  joint  meet- 
ing for  the  transaction  of  other  busineas,  and, 
when  thus  assembled,  it  was  agreed  by  a  ma- 
jority to  proceed  to  the  contemplated  appoint- 
ment, and  on  the  announcement  of  a  nomina- 
tion by  one  of  the  bodies,  the  other  declared 
they  had  made  no  nomination,  and  refused  to 
act.  Eeld,  that  the  appointment  by  a  mi(jori- 
ty  of  the  whole  number  of  both  bodiee  was  a 
Talid  appointment,  though  all  the  members  of 
the  body  which  had  omitted  to  make  a  nomi- 
nation left  the  joint  meeting  and  took  no  part 
in  the  appointment.  Gt.  of  Brror%,  1841, 
Whiteside  «.  People,  26  Wend,,  684;  revers- 
ing 8.  0.,  28  Id,,  9. 

33.  Where  a  statute  vested  the  appointment 
of  officers  in  the  board  of  supervisors  and  titie 
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JoagM  of  tv^o  oonorts,  to  ftot  by  joint  ballot  ;-^ 
JSMci,  thaty  on  due  notice  to  all,  a  mi^tj  of 
all  eonetatnted  a  qaornm  able  to  make  tiie  ap- 
pointment Bt»preim  Ot,^  8p,  71, 1866,  People 
e.  Walker,  d8  Ba¥b.,  8M;  S.  O.,  %  AbhotW 
Fr^  41»1. 

34.  Under  the  laws  of  1655,  502,^wbicb 
eonf^ttred  the  afppol&tment  of  olerk  of  the  dis- 
trict oomrts  in  the  city  of  Kew  York  npon  the 
mayor,  and  the  members  of  the  board  of  alder- 
men, or  a  m2\}ority  thereof,  and  directed  their 
meeting  to  be  in  convention,  prescribing  the 
mode  in  which  they  should  be  called  together, 
and  declaring  that  the  aldermen  shonld  not 
appoint  in  the  absence  of  the  mayor,  unless 
i^r  eight  days'  notice  to  him  of  the  meeting ; 
— Hdd^  (iiat  notice  mast  be  given  to  all  who 
legally  composed  the  convention,  before  those 
who  did  attend,  thongh  a  majority,  conld  pro- 
ceed, in  the  absence  of  the  others.  Supreme 
Ct.,  1858,  People  v.  Batchelor,  28  B<vrb,y  810; 
affirmed,  GU  ef  AppeaU,  1861,  22  ilT.  Y.  (8 
Smith),  128. 

35l  Since  the  statute  above  mentioned  does 
not  require  the  resolution  of  the  board- calling 
the  convention  to  be  adopted  by  a  minority  of 
the  members,  service  upon  the  mayor  of  a 
copy,  s^ed  by  the  clerk  of  the  board,  of  a 
reBoluti<m  directing  such  clerk  to  give  notice 
to  tiie  mayor  Uiat  the  board  would  meet  in 
convention  for  the  purpose,  and  inviting  his 
attendance,  is  sufficient,  although  the  resolu- 
tion does  not  show  on  its  face  that  it  was 
passed  by  a  minority  of  the  board.  If,  F. 
(km,  Pl.^  1855,  Ganniff  e.  Mayor,  &c.,  of  N.  T., 
4  B,  D.  Smith,  480. 

8S.  It  is  not  necessary  that  the  resolution 
making  such  appointment  should  show  upon 
its  £ice  that  it  was  adopted  by  a  minority  of 
all  the  members  of  ikie  convention.    7b, 

97,  Rdl&ig  ov«r  leaves  no  Taoanoy. 
That  where  an  officer  whose  term  has  expired, 
continues  to  discharge  the  duties  of  the  office, 
— ^nnder  1  Rev.  Stat^  117,  §  9,  authorizing 
officers  so  to  do  until  successors  are  duly 
qualified, — the  office  is  not  vacant,  and  the 
governor  has  no  authority  to  appoint  another 
person  in  his  place,  under  1  Rev.  Stat.,  123, 
whfch  authorizes  him  to  fill  vacancies  in  the 
recess  of  the  senate.  Chancery,  1842,  Tappan 
•.  Gray,*  9  Paige,  607 ;  reversing  S.  0.,  8  Bdw,, 
450. 


*  The  dearee  was  affinned  by  the  Court  of  Errors, 


M.  Povrer  of  governor  to  IIll  -trftcimoy. 

The  provision  of  the  Laws  of  1849,  ch.  28, — 
authorizing  the  governor  to  ffil  vacancies,  for 
filling  which  no  provision  is  made,«^is  appli- 
cable only  to  officers  of  the  State  which  are 
filled  at  the  general  elections  iot  a  regular 
term,  commencing  with  the  year  succeeding 
such  election.  It  does  not  apply  to  offices 
held  by  appointment.  Thus  it  does  not  apply 
to  the  office  of  street-commissioner  of  New 
York,  an  office  which  existed  merely  as  an 
agency  of  the  city  Corporation  ^ntil  f^r  the 
act  of  1849,  when  it  was  created  by  statute, 
with  power  in  the  Corporation  to  appoint  and 
remove.  Ot,  of  Appeals,  1868,  People  t>.  Con- 
over,  17  N.  r.  (8  Smith),  64;  affirming  S.  C, 
26  Bofrh,,  516.  Compare  People  e.  Keeler,  17 
K  7.  (8  Smith),  870;  reversing  8.  C,  25 
JBarh.,  28,  421. 

39.  -^  In  elective  offloe.  Under  the  pro- 
visions of  the  Constitution  of  1822,  and  of  the 
Revised  Statutes,  the  governor  was  authorized, 
in  case  of  the  death  of  a  county  clerk  in  office, 
to  appoint  a  person  to  execute  the  office  until 
the  next  general  election.  Supreme  Ot,,  1840, 
People  e.  Fisher,  24  Wend,,  215. 

40.  This  power  has  not  been  abrogated  by 
the  Constitution  of  1846,  or  by  the  legislation 
under  it.  Ct,  of  Appeals,  1866,  People  e. 
Snedeker,  14.^.  F.  (4  JSem.),  52. 

41.  If  a  county  derk  dies  in  office,  his  dep- 
uty is  immediately  authorized  to  perform  all 
the  duties  of  the  office,  and  If  no  appointment 
by  the  governor  were  made,  he  would  con- 
tinue the  incumbent  until  the  next  general 
election.  [1  Rev.  Stat.,  876,  §  59 ;  amended 
by  Laws  of  1880,  ch.  820,  {  4.]  But  the  gov- 
ernor is  required  to  make  an  appointment, 
and  when  he  does  so  his  appointee  is  thence- 
forth to  execute  the  office  until  the  election. 
[1  Rev.  Stat.,  124,  §  49;  Laws  of  1880,  ch. 
58,  §  2;  Laws  of  1849,  ch.  28.]  In  either 
case  the  vacancy  is  to  be  filled  at  the  next 
annual  election,  unless  the  term  of  the  clerk 
who  died  would  have  expired  at  the  end  of 
the  year,  and  in  that  case  the  election  is  to  be 
for  the  full  term.  [Laws  of  1842,  111,  §  8.] 
The  power  of  appointment  vesting  in  the  gov- 
ernor, to  fill  a  vacancy  in  an  office  made  eleo- 


1848  (7  SiUj  259),  two  members  of  the  court  indi- 
cating their  concurrence  as  to  the  juriediction  of 
chancery,  but  not  as  to  the  legality  of  the  appoint- 
ment.   No  other  opinions  are  reported. 
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tive  by  the  Oonstitation,  is  not  unconstlta- 
tional.    [24  Wend.,  215.]    Ih, 

42.  Removal  of  acting  sheriff  The  pro- 
vision of  1  Rev.  Stat.,  122,  §  88,— that,  all 
officers  appointed  by  the  governor  for  a  cer- 
tain time,  or  to  supply  a  vacancy,  may  be 
removed  by  him, — applies  to  the  case  of  a 
person  appointed  under  1  Rev.  Stat.,  124,  §  49, 
to  ezecate  the  duties  of  a  vacant  office  of 
eheiiff  ontil  the  election  of  a  sheriff  at  the 
next  general  election :  and  the  governor  may 
remove  snch  temporary  appointee,  and  make 
another  appointment,  at  pleasure.  The  re- 
moval upon  eJutrges  is  confined  to  elected 
officers.  Supreme  CU^  1848,  People  v.  Parker, 
6  Hill,  49. 

43.  Two  titles.  Where  a  town  officer  was 
falsely  declared  re-elected,  and  took  oath  and 
gave  bond  accordingly, — HelAy  that  though 
claiming  under  the  latter  election,  would  not 
preclude  him  from  setting  up  the  other  title, 
the  re-election  having  been  accepted  by  him 
was  conclusive  against  his  claim  that  he  was 
entitled  to  hold  over  because  no  one  had  been 
elected.  Supreme  Ct,^  1887,  People  «.  Jones, 
17  Wend,,  81. 

44.  Two  oiflces.  The  appointment  of  a 
person  to  an  office  incompatible  with  one 
already  held  by  him,  is  valid,  and  he  has  a 
right  to  elect  between  the  two.  [Ang.  A  A. 
on  Corp.,  255.]  If  he  accepts,  takes  the  oath, 
and  enters  on  the  duties  of  the  second  office, 
the  first  office  is  absolutely  determined.  fVid. 
Willc.  on  Mun.  Corp.,  240,  pi.  617;  8  Burr., 
1616;  2  T.  R.,  87.]  Supreme  Ot.,  1841,  Peo- 
ple V,  Oarrique,  2  ffill,  98. 

45.  The  oath  of  office  prescribed.  Qmd.  of 
1846,  art.  12,  %  I ;  1  Reo,  Sua,,  119. 

46.  Designation  of  person  to  administer 

an  oath  to  an  officer, — Held,  merely  directory. 
JS&jp.  Heath,  8  Mil,  42 ;  Oanniff  v.  Mayor,  &o., 
of  K.  Y.,  4  B.  D,  SmiO,  480. 

47.  Refusal  to  administer.  Though  minors 
and  aliens  cannot  hold  office,  it  is  not  for  the 
officer  to  whom  application  to  administer  the 
oath  of  office  is  made,  to  determine  on  the 
question  of  capacity  of  the  applicant.  Supreme 
Ct.,  1880,  People  c.  Dean,  8  Wend.,  438. 

48.  Official  bonds^  regulated.  1  Rev.  Stat.. 
120. 

49.  "Wliere  the  mode  of  resignation  is 

not  declared  by  law,  and  the  appointment  is 
not  by  deed,  resignation  may  be  by  parol ;  and 
the  acceptance  of  it  need  not  be  in  writing, 


but  it  is  enough  that  the  office  is  treated  as 
vacant, — e,  g.,  by  appointing  a  successor.  [1 
Ld.  Raym.,  568;  2  Salk.,  488;  1  Ld.  Raym., 
1804 ;  Post,  275 ;  11  Mod.,  270 ;  12  Id.,  402 ; 
Holt's  R.,  450.]  Supreme  Ct,  1842,  Van  Ora- 
dall  0.  Hazard,  8  Hill,  248 ;  and  see  People  v. 
Albany  0.  P.,  19  Wer^,,  27. 

50.  A  resignation  in  writing,  without  seal, 
is  effectual,  though  the  statute  requires  the 
appointment  to  the  office  in  question  to  be 
under  seal;  for  the  provisions  of  the  statute 
relating  to  resignations  are  silent  as  to  a  seal; 
and  it  eeema,  that  acceptance  of  the  resigna- 
tion is  unnecessary.  Supreme  Ct^  1851,  Gil- 
bert V,  Luce,  11  Ba/rhy  91. 

51.  Power  to  remove,  implied.  That  a 
power  of  appointment  given  by  law  in  general 
terms  and  without,  restriction,  for  the  purpose 
of  carrying  out  some  project  of  which  it  forms 
only  a  part,  implies  the.  power  of  removaL 
So  held,  of  a  municipal  corporation  having  * 
power  to  appoint  commissioners  of  estimate 
and  assessment  in  cases  of  local  improvements. 
Supreme  Ct,  1848,  People  «.  Mayor,  &C.,  of  N. 
T,,  5  Bath.,  48.  K  T.  Superior  CL,  1850,  Laim- 
beer  c.  liayor,  &c.,  of  N.  Y.,  4  Sandf^  109. 

52.  Removal  by  new  appointment 
Though,  as  a  general  rule,  where  an  office  is 
held  during  the  pleasure  of  the  appointing 
power,  the  appointment  of  a  successor  re- 
moves the  incumbent;  yet,  where  removal  is 
required  to  be  by  the  senate,  on  the  recom- 
mendation of  the  governor,  a  mere  appoint- 
ment of  A.  by  the  governor,  with  the  consent 
of  the  senate,  though  express^  to  be  in  the 
place  of  B.,  is  not  a  removal  of  the  latter. 
Supreme  Ot,,  1841,  People  v.  Oarrique,  2  HiU^ 
98 ;  and  see  Van  Orsdall  «.  Hazard,  8  Id^  248. 

53.  Where  appointment  to  office  was  to  be 
by  nomination  by  the  aldermen, — Held^  that 
the  removal  of  the  incumbent  by  the  mayor, 
and  nomination  of  a  successor,  did  not  take 
effect,  so  as  to  deprive  the  former  of  his 
salary,  until  the  confirmation  of  the  successor. 
N.  Y.  Gom.  PI,  1855,  White  «.  Mayor,  Ac,  of 
N.  Y.,  4  E.  D,  Smith,  568. 

54.  Holding  over.  An  officer  whose  term 
has  expired,  has  no  right,  at  common  law,  to 
hold  over  by  reason  of  the  failure  of  the  proper 
authorities  to  appoint  an  officer  in  his  place  at 
the  expiration  of  his  term.  There  is  no  com- 
mon-law rule  by  which  a  public  officer  ap- 
pointed or  chosen  for  a  fixed  time  oan  hold 
office  beyond  that  term,  upon  the  faUore  of 
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the  proper  body  to  Appoint  a  sacoessor.  Acta 
of  officers  may  sometimes  be  sustained  nnder 
snch  circnmstances,  to  protect  the  rights  of  a 
third  party;  bnt  the  officer  himself  cannot 
claim  to  hold  over,  unless  by  some  provision 
of  law  authorizing  it.  Supreme  Ot^  Sp,  71, 
1859,  People  v,  Tieman,  8  AbhotU^  Pr,^  869. 

in.  Officers  db  facto. 

55.  To   constitate  an  offioer  de  UloXo^ 

there  must  be  color  of  title.  A  claim,  under 
appointment,  of  title  to  an  office  which  by  law 
is  elective ;  or  a  claim,  under  election,  to  an 
office  which  by  law  must  be  filled  by  appoint- 
ment, is  no  color  of  title,  and  cannot  consti- 
tute the  claimant  an  officer  de  facto^  so  that 
peijnry  can  be  assigned  of  an  oath  adminis- 
tered by  him.  Oreene  County  Ct.^  1858,  Peo- 
ple «.  Albertson,  8  How,  Pr,^  868. 

56.  Though  all  officers  are  cequired  to  take 
oath  [1  Rev.  Stat.,  tit.  6,  ch.  20],  and  assuming 
office  without  doing  so  is  a  misdemeanor,  and 
forfeits  the  office  [Id.,  121],  a  Justice  who  as- 
sumes office  without  taking  the  oath  is  an 
officer  defacto^  and  he  is  not  a  trespasser  in 
issuing  process.  [Oiting  1  Hill,  674;  6  Id., 
616  ;  1  Den.,  676 ;  and  distinguishing  8  Johns., 
409 ;  18  Id.,  218.]  Supreme  Ct.,  1848,  Weeks 
s.  Ellis,  2  Barb.,  820. 

57.  What  constitutes  possession  of  a  public 
office ;  and  of  the  distinction  between  an  officer 
dejure  and  an  offioer  de  facto.  People  v.  Pea- 
body,  6  AhbotteTr.,  228;  8.  C,  sub  nom.^ 
Gonover  «.  Devlin,  16  Ebw,  JPr.^  470 ;  Mayor, 
Ac,  of  N.  Y.  «.  Flagg,  6  AUotW  Pr.,  296; 
and  see  People  v.  White,  24  Wend.^  620. 

58.  That  there  cannot  be  an  officer  dejure 
and  an  offioer  de  facto  in  possession  of  the 
same  office  at  once.  Oha/ncery^  1848,  Board- 
man  «.  Halliday,  10  Paige^  228. 

59.  Aoti  valid  as  tx>  strangera.  The  acts 
of  an  offioer  defacto^  who  comes  into  office  by 
color  of  title,  are  valid  as  it  concerns  the  pub- 
lic, or  third  persons  who  have  any  interest  in 
his  acts;  for  this  is  necessary  to  prevent  the 
failure  of  jiutioe.  Supreme  Ct.y  1811,  People 
17.  Collins,  7  Johna.y  649 ;  8.  P.,  1812,  Molnstry 
«.  Tanner,  9  Id.,  186 ;  1880  [citing  also  8  Johns., 
486 ;  12  Id.,  296;  4  T.  R.,  866;  17  Vin.,  114; 
2  Campb.,  181 ;  9  Mass.,  281],  Wilcox  «.  Smith, 

5  Wend,y  281.    To  the  same  effect  [citing  many 
cases].  Supreme  Ot.^  1848,  People  r.  Stevens, 

6  BiU,  616;  1845,  People  «.  Hopson,  1  Den,, 
674.  Chancery^  1840,  Parker  v.  Baker,  8  Paige, 


428.  Ct  of  Appeals,  1868,  People  «.  Cook,  8 
K  Y,  (4  8eld,\  67;  affirming  8.  0.,  li  Barb,, 
269;  8.  P.,  Highways,  41,  89. 

60.  The  title  to  office  of  an  officer  defaetOy 
cannot  be  inquired  into  collaterally.  Supreme 
Ot,,  1886,  Hall  ».  Luther,  18  Wend,,  491. 

61.  Hence  on  an  indictment  for  assaulting 
an  officer  and  resisting  the  execution  of  pro- 
cess, proof  that  he  had  not  taken  the  oath  of 
office,  or  given  the  security  required  by  law^ 
is  no  defence.  Supreme  Ct.,  1846,  People  t>. 
Hopson,  1  Den.,  674. 

62.  That  this  principle  cannot  be  applied  ta 
an  unconstitutional  exercise  of  power.  Ct,  of 
Errort,  1840,  People  t>.  White,  24  Wend,,  620. 

63.  The  testimony  of  the  officer  on  the 
trial  that  he  is  such  officer,  is,  if  uncontradict- 
ed, presumptive  proof  of  his  authority.  N.  T, 
Com.  PI,  1864,  Mayor,  Ac,  of  K  Y.  «.  Ryan, 
2  E.  D,  Smit\  868. 

64.  Tmatees,  &C.,  of  scliool  diatiict.  The 
principle  that  the  official  character  of  public 
officers  may  be  established  by  proving  that 
they  are  generally  reputed  to  be,  and  have 
acted  as,  such  officers,  without  producing  their 
commission  or  other  evidence  of  their  appoint- 
ment, is  applicable  to  the  trustees  or  collector 
of  a  school  district.  Supreme  Ct,,  1881,  Ring 
«.  Grout,  7  Wend,,  841 ;  1882,  McOoy  «.  Cur- 
tice, 9  Id.,  17. 

65i  The  trustees  of  a  school  district,  justi- 
fying as  such,  are  not  bound  to  prove  that  the 
district  was  duly  organized ;  it  is  enough,  if 
they  show  that  it  had  been,  in  fact,  organized. 
Supreme  Ct.,  1847,  Stevens  e.  Newoomb,  4 
Den.,  487. 

66.  Xnapeoton  of  election.  A  challenged 
voter  swearing  falsely  before  a  de  facto  board 
of  inspectors,  is  as  liable  as  if  the  oath  had 
been  administered  by  inspectors  de  jure,  Ct. 
of  Appeals,  1868,  People  t>.  Cook,  8  N.  Y,  (4 
SeU.),  67;  affirming  8.  C,  14  Barb.,  269. 

67.  Acta  void  as  to  the  offioer.  The  doc- 
trine that  the  acts  of  an  officer  de  facto  are 
valid,  extends  only  to  prevent  mischief  to  snch 
as  confide  in  officers  who  are  acting  without 
right.  [7  Johns.,  649;  7  Serg.  <fe  R.,  886.] 
The  office  is  void  as  to  the  offioer  himself, 
though  valid  as  to  strangers.  [10  Serg.  h  R., 
249;  2  Rawle,  189, 140;  9  Mass.,  281.]  Thus 
where  a  minor  elected  to  office  serves,  the 
office  is  no  protection  where  he  is  sued  as  a 
trespasser,  pistinguishing  Wood  v,  Peake,  8 
Johns.,   69.]     Supreme  Ct,,   1840,   Green  e. 
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Burke,  28  Wmd„  490.  To  the  same  effeot^ 
1846  [citing,  also,  24  Wend.,  620],  People  o. 
Hopson,  1  Den,^  674. 

SO.  On  a  quo  warranto,  the  officer  moBt 
show  a  good  title,  not  a  colorable  one,  nor  ooe 
resting  npon  his  own  neglect    Supreme  Ct, 
1881,  People  v.  Bartlett,  6  Wend.,  422. 

69.  Xha  opmpanaatioii  of  a  pnbllc  office  is 
an  incident  to  the  title  to  the  office,  not  to  its 
mere  occupation  or  exercise.  The  prindple 
which  avails  to  sustain  the  acts  of  officers  de 
facto,  as  respects  third  persons,  will  not  avail 
to  sustain  the  claim  of  such  an  officer  to  salary 
or  fees.  Supreme  Ot.,  ^.  T^  1869,  People  «. 
Tieman,  8  AbhotW  Pr^  869. 

70.  IdabUitgr.  One  who  is  an  offikter  de 
facte  but  not  de  jure,  is  not  liable  for  omis- 
sions of  duty  as  an  officer.  [7  Serg.  &  R., 
886;  28  Wend.,  602.]  Supreme  Ot,j  1868^ 
Bentley  «.  Phelps,  27  Barb,,  624;  distinguish- 
ing Dean  o.  Gridley,  10  Wend^  264. 

71.  n^  Court  of  Clianoory  ought  not  to 
assume  the  jurisdiction  to  oust  an  officer,  in  no 
way  connected  with  the  administration  of  jus- 
tice there,  and  over  whose  appointment  it  has 
no  control,  from  an  office,  tiie  duties  of  which 
he  is  discharging  under  color  of  an  appoint- 
ment by  the  executive  of  the  State.  Cfhaneery, 
1842,  Tappan  ».  Gray,*  9  Paige,  607;  revers- 
ing 8.  0.,  8  .£^210.,  460.  Followed,  Supreme 
Ot,  Sp.  T.,  1867,  Mayor,  Ac,  of  N.  Y.  v.  Oon- 
over,  6  Ahbotte'  Pr.,  171. 

IV.  COHPBNBATION. 


72.  Batraaarfiooa.  A  salaried  officer  can* 
not  make  title  to  an  increased  compensation 
on  the  sok  ground  that  a  new  duty  has  been 
cast  upon  him  by  the  Leg^lature.  Supreme 
Ot.,  1841,  People  «.  Supervisors  of  B.  Y.,  1 
Bill,  862.  jBT.  F.  Superior  Ot,  1849,  Palmer 
V.  Mayor,  <bc.,  of  N.  Y.,  2  San^.,  818. 

73.  Though  the  extra  service  be  required 
and'rendered  on  Sundays,  and  itaay  therefore 
be  unlawfully  required,  the  officer  has  no  valid 
claim  for  remuneration.  If.  T.  Superior  Ot., 
1849,  Palmer  o.  Mayor,  ^ec.,  of  N.  Y.,  2  Sam^f., 
818. 

74.  ▲  panon  aooaptliig  an  offloa  of  a 
nmnialpal  corporation  is  deemed  to  act  with 

*  The  decree  was  affirmed  by  the  Court  of  Errors, 
1848  (7  ESU,  259),  two  members  of  the  court  indica- 
ting tiieir  coDcarreDoe  as  to  the  jurisdiction  of  chan- 
cery, bat  not  as  to  tjie  legality  of  the  appointment. 
No  other  opinions  are  reported. 


reference  to  the  charter ;  and  there  can  be  so 
implied  contract  to  pay  him,  other  than  that 
which  arises  from  its  provisions.  Ot.  of  Ap- 
peak,  1869,  Baker  e.  Qity  of  TJtica,  19  If.  T. 
(6  Smith),  826. 

75.  Berrloea  to  another  offloar.  Wbere 
one  public  officer,  at  the  request  or  designar 
tion  of  another,  performs  service  for  which  he 
was  entitled  to  compensation  from  the  public 
treasury,  no  right  of  action  accrues  between 
them,  except  under  special  circumstances.  Svb- 
preme  Ot.,  1848,  Vedder  «.  Superintendents  of 
Schenectady,  6  Den.,  664. 

76.  Title  neoeaaary.  Where  one  exeroia- 
ing  a  public  office  seeks  to  compel  payment  of 
his  salary  by  mandamus,  he  must  show  him- 
self entitled  of  right  to  the  office.  Supreme 
Ot.,  Sp.  T.,  1869,  People  v.  Tieman,  8  Abbotts 
Pr.,  869. 

77.  Radaottoi  off  aaUuy.  Public  offioee  in 
this  State  are  not  incoix>oreal  hereditamentsi 
nor  have  they  the  character  or  qualities  of 
grants.  They  are  agencies.  Except  in  Uie 
special  cases  where  the  Constitution  prohibits 
it,  the  Legislature  may  control  the  unearned 
emoluments  of  office.  OC  of  AppeaU,  1861, 
Conner  ».  Mayor,  Ac,  of  N.  Y.,  6  JV.  F.  (1 
SM.),  286;  affirming  8.  C,  2  Sanif.,  866. 
8.  P.,  N.  Y.  Oom.  PI,  1867,  Phillips  v.  Mayw, 
^  of  K.  T.,  1  HilU,  488;  ^.  0.,  Oobbtitu- 
TiONix  Law,  124. 

7&  ''NoJadiolalofBoar,  aaoDeptjuftioaioC 

the  peace,  shall  receive  to  his  own  use  any  fees  or 
perquisites  of  office. ' '    OotuL  qf  1846,  eii,  6,  S  20. 

79.  Private  oompenaatkina.  An  officer 
employed  by  the  public  for  the  performanoe 
of  a  public  trust,  and  paid  by  his  country  for 
his  services,  cannot  take  additional  and  private 
oompenaationB  for  the  discharge  of  his  ofELcial 
duties.  Bribes  for  doing  a  duty,  are  not  law- 
ful, any  more  than  for  omitting  a  duly.  Ohem- 
eery,  1828,  Weaver  e.  Whitney,  Hoph.,  11. 

80.  A  ministerial  officer  whose  compensa- 
tion for  particular  services  is  fixed  by  law, — 
e.  g.,  a  constable,— cannot  recover  an  extra 
compensation  for  the  performance  of  andh 
servicea,  though  it  was  promised  by  the  party, 
and  though  he  used  more  than  ordinary  dili- 
gence. [2  Rev.  Stat,  660,  §  6;  Latch,  54; 
W.  Jones,  66;  S.  C,  1  Hawk.,  P.  C,  oh.  68, 
§4;  1  Chitt.,  176;  Id.,  296;  1  Campb.,  218; 
8  Id,,  874;  4  Conn.,  471;  1  Pick.,  176;  7 
Serg.  &  B.,  447;  2  Har.  A;  Qill,  64;  1  BaU., 
70.]     Ot  of  Errors,  1886,  Hatch  «.  Mann,  15 
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Wend^  44;  revereing  S.  0.,  9  Id.,  262.  Ap- 
proved, K  Y.  Superior  Ot.y  1849,  Palmer  v. 
Mayor,  ^.,  of  N.  T.,  2  Sane^f.,  818;  S.  P., 
PuuiTS,  1 ;  and  see  Parker  v.  Newland,  1  ffiUj 
87. 

V.  BuTiKG  AND  Selling  Office. 

83-  Apanon  holding  or  ezercf  dog  office  un- 
der the  laws  or  Constitutiou  of  this  State,  who 
for  any  reward  or  gratuity,  graots  to  another  the 
right  or  authority  to  discharge  any  of  its  duties, 
is  guilty  of  a  misdemeanor,  and  is  forever  dis- 
abled from  holding  such  office.  The  grantee  is 
also  guilty  of  a  misdemeanor.  2  Beo,  Stat.,  696, 
5§  36,  86. 

82.  Official  acts  done  before  a  conviction  for 
such  offence  valid.    2  Rev.  BUU.,  696,  §  87. 

83.  Deputy  with  fixed  salary.  Where 
depntied  are,  by  law,  entitled  to  part  of  the 
fee9  of  the  office,  an  appointment  under  an 
agreement  that  the  deputy  is  to  receive  a  fixed 
sahiry,  which,  by  possibility,  may  be  less  than 
the  fees  to  which  he  would  be  entitled,  is  a 
violation  of  the  statute  against  selling  office, 

*kc. ;  and  both  parties  being  in  pari  delicto, 
the  deputy  cannot  recover  from  the  principal, 
the  statute  compensation.  Supreme  Ot.,  1882, 
Tappan  «.  Brown,  9  Wend,,  175.  S.  P.,  Oharir 
eery,  1886,  Becker  t>.  Ten  Eyck,  6  Paige,  68. 

84.  Sharing  fees.  Where  there  is  no  stat- 
ute fixing  the  compensation  of  a  deputy,  and 
the  fees  belonging  to  the  sheriff,  the  sheriff 
may  take  a  bond  from  his  deputy,  conditioned 
for  the  faithfol  discharge  of  the  deputy's  dn- 
ties,  and  to  pay  over  a  certain  proportion  of 
the  fees  of  such  business  as  should  be  done  by 
him.  [2  Balk.,  468;  6  Mod.,  284;  1  Bro.  P. 
C,  98;  Oomb.,  856;  12  Mod.,  90;  Oom.Dig., 
tit.  Officer,  K.  1.]  Supreme  Ot,  1841,  Mott  v. 
Robbins,  1  ffill,  21.  To  the  same  effect. 
Chancery,  1886,  Becker  e.  Ten  Eyck,  6  Paige, 
68. 

85.  CoatinBeiit  agreement.  It  was  agreed 
between  the  principal  and  his  deputy  as  the 
condition  of  the  appointment  of  the  latter, 
that  the  principal  should  receive  $2,500  out 
of  the  profits,  if  they  shoold  yield  that  sum, 
and  all  the  profits  if  Uiey  should  not:  that  the 
depnty  should  have  no  salary  if  the  profits  fell 
short  of  it;  if  they  should  exceed  it,  he  should 
have  the  excess  up  to  $8,000,  and  the  surplus, 
if  any,  should  go  to  the  principal. 

Meld,  a  legal  contract  and  not  an  evasion  of 
the  statute  respecting  selling  offices.  The  dep- 
aty^s  agreement  to  pay  was  not  absolute,  but 
contingent  on  the  profits  of  the  office.    [2 


Salk.,  251,  575,  n.;  8  Bwans.,  174;  2  And,, 
55,  107.]  A.  V,  Chan,  Ot,  1842,  Stewart  v. 
Glentwortb,  1  If.  T.  Leg.  Ohe.,  217. 

86.  Pledging  the  ioee  <^  an  office  for  the 
payment  of  the  rent  of  premises  essential  to 
the  conduct  of  its  business,  is  not  illegal.  [8 
Yoonge  h  G.,  146.}    Ih. 

VI,  Obuoatiosts  Void  as  taken  by 
CoLOB  OF  Office. 

87.  Obligation.  The  sheriff's  taking  a  trans- 
fer of  a  note,  as  security  on  an  arrest,  instead 
of  bail,  is  illegal  (1  Bee.  L.,  4S8)  and  vmd. 
Any  promise  to  save  harmless  is  an  obligation 
within  the  statute.  Supreme  Ct,  1811,  Strong 
0.  Tompkins,  8  Johne.,  98. 

88.  No  aberiff  or  other  officer*  shall  take 
any  bond,  obligation,  or  secarity,  by  color  of  his 
ofioce,  in  any  other  case  or  manner  than  such  as 
are  provided  by  law ;  and  any  such  bond,  obli- 
gation, or  security,  taken  otherwise  than  as  herein 
directed,  shall  be  void.    2  Bm.  Stat.,  286,  §  59. 

89.  Bond  without  order  for  balL  A  bond 
taken  by  the  sheri^  on  an  attachment  issued 
on  a  rule  of  course  and  in  a  penalty  exceed- 
ing $100,  but  without  any  order  fixing  the 
amount  of  bail,  is  void  as  taken  by  color  of 
office.  [2  Rev.  Stat.,  2  ed.,  442,  §§  6, 11 ;  Id., 
214,  §  60.]  Supreme  Ot,  1889,  Bank  of  Buf- 
falo V.  Boughton,  21  Wend.,  57. 

90.  ▲  bail-bond  must  be  conditioned  that 
the  defendant  win  appear  by  putting  in  spe* 
cial  bail  within  twenty  days  alter  the  return* 
day,  ^.,  in  the  terms  prescribed  by  the  Be- 
vised  Statutes,  or  it  win  be  void.  A  bond  in 
the  form  used  under  the  old  ataitsto,  although 
its  legal  effect  is  the  same  as  that  of  the  form 
prescribed  by  the  present  statute,  is  a  nnUity. 
Supreme  Ot.,  1889,  Barnard  e.  Yiele,  21  Wend., 
88.  Compare  SuUivan  v.  Alexander,  19Johne,, 
288. 

91.  Depoett  to  obtain  permlaaton  to  go  at 
large.  The  policy  of  the  law,  in  deolaring 
void,  bonds,  a^teements,  Am.,  taken  by  officers 
colore  officii,  is  to  guard  against  both  official 
oppression  and  a  lax  performance  of  duty  to 
the  injury  of  the  plaintiff.  The  statute  extends 
only  to  the  officer,  and  not  to  the  plaintiff  in 
the  process.  Hence,  where  a  party  under 
arrest  is  permitted  to  go  at  large  on  depositing 
with  a  third  person  the  amount  of  the  demand, 
under  an  agreement  that  if  he  did  not  surren- 


*  This  provision  is  contained  in  a  division  of  the 
Btatate  which  relates  to  jadtcial  officers. 
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der  himself  at  a  given  time,  the  money  might 
be  paid  over  to  the  plaintiff  in  the  process,  in 
an  action  to  recover  back  the  money  from  the 
person  with  whom  it  was  deposited,  the  ques- 
tion is,  whether  the  agreement  was  made  with 
the  officer  or  with  the  plaintiff,  at  whose  suit 
the  arrest  was  made.  Ot.  of  Appeals^  1848, 
Winter  v.  Kinney,  1  i^.  Y.  (1  Oomst.),  865. 

92.  Bastardy  bond.  A  bond  taken  by  a 
justice  nnder  the  Bastardy  Act,  conditioned  for 
payment  of  such  smns  as  might  be  required  by 
the  sessions,  instead  of  merely  for  indemnity 
as  required  by  the  act,  is  void,  as  taken  colore 
officii.  [2  Rev.  Stat,  884,  §  66.]  Supreme 
CU  1B41,  People  i>.  Meighan,  1  Eill,  298;  and 
see  People  n,  Locke,  8  Sandf,^  448 ;  but  com- 
pare People  t,  Mitchell,  4  /<2.,  466 ;  Hoogland 
«?.  Hudson,  8  How,  Pr,y  848. 

93.  The  words  **  color  of  oflSce^"  imply  an 
illegal  claim  of  right  to  take  the  security  or  do 
the  act  in  question,  by  virtue  of  office ;  but  an 
act  not  prohibited  by  the  common  law,  or  by 
statute,  may  lawfully  be  done  by  an  officer, — 
e.  g.^  he  may  take  a  receipt  for  goods  levied 
upon,  conditioned  for  their  safe-keeping  to 
meet  the  execution.  Ct^  ofErrore^  1840,  Bur- 
rail  9.  Acker,  28  Wend.^  606;  affirming  S.  C, 
21  H.^  605.  Compare  Browning  v.  Hanford, 
6  Hill,  588. 

94.  In  wbat  cases  securities  taken  by  pub- 
lic officers  are  to  be  deemed  void,  as  taken 
coUyre  offieiiy  and  in  what  cases  they  are  valid, 
although  not  authorized  by  statute.  Decker 
«.  Judson,  16  If.  r.  (2  Smith),  489. 

95.  The  statute  Is  confined  to  public  offi- 
cers. It  does  not  apply  to  a  plaintiff  in  a  pro- 
cess, and  he  may  take  such  security  as  he 
pleases  on  discharging  his  debtor  from  arrest, 
though  the  officer  must  not  be  a  party  or  in- 
terested in  the  agreement  Ot.  of  Appeah, 
1848,  Winter  v.  Kinney,  1  If.  Y.  (1  Comet,),  865. 

96.  What  officers.  Though  Uie  provisions 
of  the  Revised  Statutes,  declaring  obligations 
taken  by  sheriffs  and  other  officers  by  color  of 
office  to  be  void,  applies  only  to  sheriffs,  cor- 
oners, constables,  and  other  officers  of  that 
description,  and  is  not  of  universal  applica- 
tion ;  yet  securities  taken  by  other  officers 
without  authority  of  law  as  a  condition  of  the 
exercise  of  their  official  powers  or  discretion, 
— e.  g.^  a  bond  exacted  by  commissioners  of 
highways  from  certain  landowners  to  be  spe- 
cially benefited  by  laying  out  a  road,  to  secure 
the  town  against  the  expense  of  it, — ^are  void 


as  against  public  policy.    Supreme  Ot.,  1848, 
Webb  «.  Albertson,  4  Barb.,  51. 

97.  ▲  bond  taken  in  the  statute  fonn  is 
valid,  in  so  far,  though  some  of  its  conditions 
are  superfluous.  N.  Y.  Superior  Ot.,  1851 
People  9.  Mitchell,  4  Sandf.,  466. 

98.  "Provided  by  law."  The  reference  in 
2  Rev.  Stat.,  286,  to  cases  "  provided  by  law," 
embraces  not  only  exceptions  provided  bj 
statute,  but  those  cases  also  in  which  Boch 
security  might  be  taken  at  common  law.  Ct, 
qfAppeale,  1858,  Chamberlain  v.  Beller,  18  F. 
Y.  (4  Smith),  116. 

99.  Obligation  for  benefit  of  third  parttoa. 
A  bond  taken  by  an  officer,  in  discharge  of  a 
warrant  against  a  vessel,  though  its  condition 
is  broader  than  the  statute  prescribes,  is  not  a 
bond  taken  colore  officii;  for  though  taken  by 
the  officer,  it  is  not  a  bond  to  him,  but  is  for 
the  benefit  of  the  parties  who  sued  out  the 
warrant  Ct.  of  Errore,  1841,  Ring  «.  Gibbs, 
26  Wend.,  502.  Followed,  N.  Y.  Superior  Ct., 
1850,  Franklin  «.  Pendleton,*  8  Samdf.,  572.    . 

100.  A  bond  taken  by  one  officer  for  the 
benefit  of  others,  who  should  by  the  statute 
have  been  the  obligees, — Held,  not  void  colore 
officii.  Supreme  Ct.,  1850,  McGowen  v.  Deyo, 
8  Barb.,  840. 

101.  An  obligation  given  to  a  Justice  under 
the  act  of  1845, — authorizing  any  person  to 
sue  for  an  excise  penalty  on  giving  security,— 
may  be  valid,  though  not  conforming  to  the 
statute.  Such  an  obligation  is  not  void  as 
taken  by  color  of  office,  as  it  is  not  taken  for 
the  personal  benefit  of  the  justice.    lb. 

102.  ▲  replevin  bond  taken  by  the  sheriff 
with  one  surety  only, — under  the  statute  re- 
quiring sufficient  sureties, — ^is  not  void  as  a 
bond  taken  by  color  of  office.  A  replevin 
bond  is  given  by  a  plaintifiT  who  is  under  no 
restraint.  Ct,  qfAppeale,  1849,  Shaw  «.  To- 
bias, 8  If.  Y.  (8  Comet.),  188. 

Vn.    lilABILITY  OP  OfFKXKRS  FOB  THHB 

Conduct. 

103.  Mere   volunteer   not    proteoted. 

Where  an  officer  is  a  mere  Tolunteer, — e.  g., 
a  revenue  officer  in  seizing  goods,— *nd  the 
statute  does  not  provide  for  his  protection, 
probable  cause  and  good  faith  do  not  exon- 
erate him.    Supreme  Ct,  1804,  Imlay  f>.  Sands, 


•  Aflarined  on  other  points,  Ct.  of  Appeals,  185i, 
7  y.  7.  (8  Sdd\  508. 
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1  Cai.^  666 ;  and  see  Tf  aggoner  v.  Jermaine,  7 
EiO,  867;  reversing  8.  0.,  1  Id.,  279. 

lOf.  Sscerclse  of  discretioii.  An  officer, 
acting  under  a  commission  from  government, 
who  is  enjoined  \>y  law  to  the  performance  of 
certain  things,  if  in  his  judgment  or  opinion 
the  requisites  therein  mentioned  have  heen 
complied  with ;  and  who  is  inhihited,  under 
the  like  exercise  of  his  own  discretion,  from 
doing  other  things;  who  is  sworn  to  dis- 
cbarge these  duties  to  the  best  of  his  ability ; 
and  exposed  also  to  penalties,  as  well  for  neg- 
ligence as  for  acting  where  he  ought  not, — is 
not  answerable  to  a  party  who  may  conceive 
himself  aggrieved,  for  an  omission  arising  from 
mistake  or  a  mere  want  of  skill,  if  there  is 
no  bad  faith,  corruption,  malice,  or  some  mis- 
behavior, or  abuse  of  power.  Supreme  Ot., 
1806,  Seaman  c.  Patten,  2  Cat,,  812 ;  8.  P., 
1814,  Jenkins  v.  Waldron,  11  Johns.,  114; 
Vanderheyden  «.  Young,  Id.,  160. 

105.  Inspectors  of  an  election  are  not  Kable 
in  an  action,  for  reftieing  a  vote,  without  proof 
of  fraud  or  malice.  Supreme  OU,  1814,  Jen- 
kins c.  Waldron,  11  Johns,,  114. 

106.  Inferior  agenta  When  the  law  vests 
a  person  with  power,  and  constitutes  him  a 
judge  of  the  evidence  on  which  he  may  exer- 
cise it  and  contemplates  the  instrumentality 
of  agents,  he  is  invested  with  discretion,  and 
his  mandates  to  his  legal  agents,  on  his  de- 
claring the  event  to  have  happened,  will  be  a 
protection  to  those  agents,  for  it  is  not  for 
them  to  question  his  determination.  Supreme 
Gt.,  1814,  Vanderheyden  «.  Young,  11  Johns,, 
160. 

107.  Miimtes  of  Coxporatioii.  An  officer 
of  a  municipal  corporation  sued  for  abating 
an  obstruction,  may  justify  as  an  individual, 
and  use  the  minutes  of  the  corporate  proceed- 
ings to  establish  that  it  was  in  a  public  street. 
The  fact  that  he  is  their  officer  does  not  make 
their  records  inadmissible.  Supreme  Ct,,  1881, 
Denning  v,  Roome,  6  Wend,,  661. 

106.  Contingent  duty.  The  cases  in  which 
a  public  officer  is  liable  for  special  damages 
for  neglect  of  duty,  are  those  in  which  the 
services  of  the  officer  are  not  uncompensated 
or  coerced,  but  voluntary  and  attended  with 
compensation,  and  where  the  duty  to  be  per- 
formed is  entire,  absolute,  and  perfect.  Where 
the  duty  is  very  imperfect,  and  depending  on 
contingencies  for  its  creation,  and  resting 
much  on  discretion  in  its  performance, — e.  g.. 
Vol..  IV.— 14 


the  duty  of  highway  officers  to  repair  bridges, 
which  depends  on  their  having  fhnds  applica- 
ble,— ^an  action  will  not  lie.  Ot.  of  Errors^ 
1890,  Bartlett  ft,  Orozier,  17  Johns,,  489 ;  re- 
versing S.  0.,  16  Id,,  260.  Supreme  Ot.,  1881, 
People  V.  Ooramisflioners  of  Hudson,  7  Wend., 
474 ;  and  see  Smith  v.  Wright,  27  Barh,,  621 ; 
reversing  8.  0.,  24  Id.,  170 ;  and  12  Boid,  Pr., 
666. 

109.  Judicial  act  No  public  officer  i& 
responsible,  in  a  civil  suit,  for  a  judicial  deter- 
mination, however  erroneous  it  may  be,  and 
however  malicious  the  motive  which  pro- 
duced it.  [Brown  on  Actions  at  Law,  191- 
200;  1  Ohit.  PI.,  7  Am.  ed.,  89,  209,  210;  2 
Saund.  PI.  &  Ev.,  618 ;  2  Stark.  Ev.,  7  Am. 
ed.,  686,  688, 1111, 1112;  Broom's  Leg.  Max., 
40,48;  6  Johns.,  282;  9  Id.,  394;  8  Cow., 
178;  11  Wend.,  90;  1  Den.,  698;  Comb.,  116; 
6  B.  &  0.,  611 ;  7  St.  Tr.,  442 ;  1  East,  668, 
note ;  8  Taunt.,  602 ;  12  Co.,  28 ;  IK  H., 
877;  6  0.  &P.,  249;  2  Lutw.,  887;  1  B.  & 
B.,  482 ;  19  Johns.,  89 ;  1  B.  &  0.,  168.]  This 
principle  applied  to  the  acts  of  assessors  of 
taxes.  Supreme  Ct,  1846,  Weaver  v.  Deven- 
dorf,  8  Den,,  117.  Followed,  1^4,  Vail  «. 
Owen,  19  Bard,,  22;  1867,  Brown  v.  Smith, 
24  Id.,  419. 

110.  Public  officers  are  not  answerable  in 
damages  for  their  proceedings,  on  account  of 
an  error  in  judgment,  when  acting  judicially, 
— e.  g.,  when  the  trustees  of  a  school  district 
adopt  a  wrong  principle  in  apportioning  the 
tax.  If  they  have  general  authority  in  any 
case,  a  mere  error  in  law  or  fact  in  exercising 
their  authority,  will  not  make  their  action  a 
nullity,  but  it  is  valid  until  reversed  or  set 
aside.  [Reviewing  7  Wend.,  89;  11  Id.,  90; 
1  Den.,  214;  10  Barb.,  290;  q.  v.  Oomkok 
SoHOoi^i,  28-86.]  Supreme  Ct,,  1866,  Hill  e. 
Sellick,  21  Ban-l.,  207. 

111.  Where  an  officer  acts  judicially,  he 
cannot  be  made  answerable  as  a  trespasser, 
for  an  error  in  judgment  [6  Bing.,  86 ;  21 
Wend.,  662 ;  1  Brod.  &  Bing.,  482.]  So  heU, 
of  a  recorder  of  a  city  who  made  an  order  to 
hold  to  bail,  upon  an  affidavit,  which,  though 
insufficient  to  sustain  the  order,  presented  a 
fair  case  for  the  exercise  of  his  judgment 
Supreme  Gt,,  1846,  Harman  «.  Brotherson,  1 
Den.^  687.  Oompare  Tomkins  «.  Sands,  8 
Wend.,  462;  and  see  People  «.  Collins,  19 
Id,,  66. 

112.  BflaUoiouB  and  corrupt  conduct  in 
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office  cannot  be  alleged  agamst  a  person  act- 
ing under  a  special  and  limited  Jarisdiotion,  in 
contradiction  to  his  own  record,  when  it  is  de- 
clared by  statute  to  be  conclusive  evidence. 
So  held^  of  a  commissioner  under  the  insol- 
vent law.  Supreme  Ct,^  1828,  Onnningham 
V.  Bucklin,  8  Cav>^  178.  Compare  Mather  f. 
Hood,  8  Johiie.^  4A, 

113.  MlnJHtftilal  officeiB, — e.  g.^  commis- 
sioners of  excise, — who  knowingly  and  cor- 
ruptly disregard  the  statute  defining  their  du- 
ties, are  liable  to  indictment.  Supreme  Ot,, 
Sp,  r.,  1849,  People  «.  Norton,  7  Barb.^  477. 

114.  That  an  officer  who  violates  a  minis- 
terial duty,  though  his  office  is  primarily  Judi- 
cial, is  liable  therefor.  Supreme  OU^  1845, 
Wilson  «.  Mayor,  &c.,  of  K  T.,  1  Den,^  596. 
Ct,  ofAppeaU,  1850,  Rochester  White  Lead 
Co.  t>.  City  of  Rochester,  8  N,  T.  (8  Oomet:)^ 
468. 

115.  The  liability  of  a  oanal-oommis- 
sioner  for  a  neglect  of  duty,  turns  upon  the 
character  of  the  duty  which  the  statute  has 
imposed  on  him.  If  it  is  imperative  and 
specific,  he  is  liable  to  any  person  who  has 
sustained  an  injury  in  consequence  of  his 
neglect  of  duty.  [4  Hill,  680.]  But  if  the 
duty  is  to  be  discharged  according  to  his  dis- 
cretion and  Judgment,  he  cannot  be  held  re- 
sponsible to  a  party  who  has  sustained  an 
injury  either  by  the  manner  in  which  he  dis- 
charges it,  or  by  a  neglect  to  do  any  judicial 
act  falling  within  the  general  scope  of  his 
duties.  Supreme  Ot.^  1855,  Griffith  v.  Follett, 
20  Ba/rb.,  620. 

116.  Wbo  may  recover.  A  private  action 
does  not  lie  against  an  officer  for  the  neglect 
of  a  duty,  unless  at  the  suit  of  a  person  for 
whose  direct  and  immediate  benefit  the  duty 
was  imposed.  A  merely  incidental  benefit, 
which  formed  no  part  of  the  design  of  the 
statute,  is  not  sufficient  [1  Hill,  545;  17 
Wend.,  556;  19  Vin.  Ab.,  518,  520 ;  1  Salk., 
19 ;  6  Mod.,  61 ;  1  Am.  Law  Journ.,  N.  S., 
411.]  Thus  an  officer  required  by  law  to  pub- 
lish notices  in  a  paper  having  the  largest  cir- 
culatioD,  is  not  liable  to  a  publisher  of  sach 
paper  for  refusing  to  employ  him.  Supreme 
Ct,  1851,  Strong  «.  Campbell,  11  Barh,  185. 

117.  One  who  aids  an  officer  in  an  act 
which  is  a  trespass,  is  guilty  of  trespass.  This 
is  the  rule  at  common  law,  and  the  provisions 
of  2  Rev.  Stat.,  441,  §  80,~authonzing  any 
public  officer  finding  or  apprehending  any  re- 


sistance in  the  execution  of  process  delivered 
to  him  to  command  inhabitants  to  assist  him, 
and  making  it  a  misdemeanor  for  any  one  to 
refuse,— 4oes  not  alter  the  case.  Those  who 
come  to  his  assistance  under  such  command 
are  trespassers  if  he  is  a  trespasser.  Supreme 
Ct^  1888,  Elder  v,  Morrison,  10  Wend^  128. 

118.  Inadvertence  is  no  excuse  in  an  ac- 
tion for  a  penalty  against  an  officer.  Thus  in  an 
action  for  a  penalty  imposed  for  not  returning 
and  filing  a  warrant  within  the  time  limited  by 
statute,  proof  that  it  was  filed  in  the  morn- 
ing of  the  day  on  which  the  suit  was  com- 
menced, and  that  the  omission  to  file  arose 
from  inadvertence  and  misapprehension  of  the 
law,  or  from  the  fact  that  some  of  the  prop- 
erty distrained  was  feloniously  carried  away 
by  the  plaintiff  between  the  time  of  appraise- 
ment and  sale,  and  that  time  was  wanting  for 
reasonable  search  for  the  goods  so  taken  away, 
is  inadmissible.  K,  F.  Gem,  PI,  (1842?), 
Sherman  v.  Spencer,  1  K  Y.  Leg,  Obi.,  172. 

119.  Every  wilful  neglect  of  a  duty  enjoin- 
ed by  law  on  any  public  officer  or  person  holding 
public  trust  or  employment,  where  there  is  no 
special  provision  for  punishment,  is  a  misde- 
meanor.   2  Reo.  StaL,  696,  §  88. 

120.  An  intentional  refusal  is  necessarily  a 
wilful  one.  [1  Ashm.,  299.]  Ignorance  of  the 
law,  and  good  faith  in  refusing  to  act,  are  no 
defence.  [4  Bl.  Com.,  227 ;  7  Carr  &  P.,  456 ; 
5  Durn.  &  East,  618,  628.]  Supreme  Ot.y 
1845,  People  v.  Brooks,  1  Den.,  457. 

121.  Process  without  Jnxladiction.  That 
a  mere  ministerial  officer  will  not  be  compelled 
to  execute  any  process  which  was  issued  with- 
out jurisdiction  in  &ct,  and  where  the  want  jf 
Jurisdiction  was  admitted  upon  the  record, 
although  the  process  was  regular  upon  its  face. 
Ct.  of  Appeals,  1856,  People  v.  Schoonmaker, 
18  y.  F.  (8  Eem.),  ^38 ;  and  see  Cornell  v. 
Barnes,  7  Bill,  86;  McDonald  «.  Bunn,  8 
Ben.,  45 ;  Dunlap  v.  Hunting,  2  Id.,  648. 

122.  That  the  officer,  if  satisfied  that  there 
was  a  want  of  Jurisdiction  to  issue  the  process, 
may  refuse  to  execute  it  Supreme  Ct.,  1887, 
Earl  V.  Camp,  16  Wend.,  662.  Compare  Trus- 
tees of  Rochester  v.  Symonds,  7  Id.,  892. 

123.  Negligent  custody.  That  if  an  offi- 
cer, having  authority  to  attach  the  goods  of  a 
person,  keeps  them  in  an  unsafe  place,  or  ex- 
poses them  to  destruction,  he  is  liable  if  they 
are  destroyed ;  and  if  the  plaintiff  in  the  at- 
tachment caused  him  to  do  so,  the  party  in- 
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jnred  has  his  election  to  sae  the  plaintiff  or 
the  officer.  Supreme  OL^  1812,  Jenner  v.  Jo- 
liffe,  9  Johns.,  881. 

124.  Bxaoting  saoiixity.  An  officer  who 
takes  possession  of  property  of  a  stranger,  and 
being  abont  to  seize  it,  receiyes,  instead^  seca- 
rity  for  its  forthcoming,  as  a  condition  of  his 
not  taking  it  away,  is  a  trespasser.  Every  nn- 
lawfol  interference  by  one  person  with  the 
property  or  person  of  another,  is  a  trespass. 
Supreme  Ct,y  1827,  Wintringham  v,  Lafoy,  7 
Caw.,  736.  Followed,  1882,  Phillips  v.  Hall, 
8  Wend.,  610. 

125.  Pr6t0OoeoroolorofprooeM.  Arrest- 
ing, leTTing,  or  dispossessing  under  pretence  of, 
but  without  legal  authority,  a  misdemeanor.  2 
&v.  8tai.,  692,  §  11. 

126.  Fraud.  A  public  officer — e.  g,,  a 
loan-commissioner,  selling  nnder  a  power  in  a 
mortgage,  by  virtue  of  his  office— is  responsi- 
ble to  a  purchaser  from  him,  for  a  false  and 
fraudulent  representation  as  to  the  title,  made 
with  intent  to  deceive  and  defraud.  Supreme 
Ct.,  1881,  Oulver  «.  Avery,  7  Wend.,  880. 

.  127.  Ifoyy  on  interest  of  mortgagor.  An 
action  will  not  lie  against  an  officer  who  levies 
on  the  mortgagor's  interest  in  chattels  mort- 
gaged, before  default ;  nor,  after  default,  will 
replevin  in  the  cepit  lie  for  a  mere  denial  of 
the  mortgagor's  right.  The  action  should  be 
for  the  detention.  Supreme  Ot,  1887,  Randall 
V.  Oook,  17  Wend.,  58. 

128.  Offloar  not  liable  to  plaintilf  after 
recovery  by  anotlier.  If,  after  levy  and  sat- 
isfaction by  a  sale,  a  third  person  sues  for  the 
levy,  and  recovers  the  amount  made  by  the 
officer,  the  officer  is  not  liable  to  the  plain- 
tiff in  the  execution  for  the  money  collected, 
though  he  was  indemnified  and  has  sued  upon 
the  indemnity.  Supreme  Ct.,  1889,  Newland 
o.  Baker,  21  Wend.,  264. 

129.  Fees  illegally  taken  and  paid  over. 
It  is  no  defence  for  an  officer  against  whom 
an  action  is  brought  to  recover  back  fees  ille- 
gally exacted  by  him,  that  he  has  paid  them 
into  the  public  treasury.  The  protection  of 
an  agent  does  not  extend  to  an  illegal  exaction 
by  the  agent,  without  express  direction  from 
his  principal.  N.  T.  Com.  PL,  1868,  Towns- 
hend  v.  Dyckman,  2  F.  D.  Smith,  224. 

130.  Bxeontions.  Where  a  constable,  by 
▼irtne  of  prior  executions,  levies  upon  property 
soffioient  to  satisfy  the  same,  and  a  deputy- 
sheriff  levies  upon  the  same  property,  under 


subsequent  executions  issued  against  the  own- 
er, and  sells  the  same  for  enough  to  satisfy  the 
prior  executions,  he  is  liable  to  the  constable 
for  the  amount  of  those  executions,  and  this 
without  proof  of  promise  to  pay.  The  law 
will  infet  a  promise  in  such  a  case.  Supreme 
Ct,  1868,  Betts  «.  Hoyt,  19  Barb.,  412. 

131.  "Wagee  of  oolleotor's  servant  A 
collector  of  customs  of  the  United  States  is 
not,  in  the  absence  of  an  express  promise, 
liable  for  the  wages  of  a  night-watch  and 
oarsman  employed  by  him.  Supreme  Ct, 
1866,  Nichols  v.  Moody,  22  Barb.,  611. 

132.  Money  borrowed  for  a  public  pnr- 
pose,  and  ok  the  credit  of  the  county,  by  the 
agent  of  a  board  of  supervisors,  under  its  res- 
olution 'passed  without  any  legal  authority, 
but  not  in  violation  of  public  policy  or  of  pos- 
itive statute,  may  be  recovered  by  the  board 
from  such  agent  or  his  sureties,  if  borrowed 
within  the  terras  of  the  authority  assumed  to 
be  given  by  the  resolution.  Ct,  of  Appeals, 
1868,  Supervisors  of  Rensselaer  e.  Bates,  17 
y.  Y.  (8  Smith),  242. 

133.  Mitigation  of  damages.  Assuming 
that  a  constable  has  power  to  summon  a  Jury 
and  take  an  inquisition,  the  inquisition,  though 
it  may  Justify  him  against  a  false  return,  will 
not  protect  him  in  an  action  by  defendant  for 
taking  his  goods,  but  in  that  case  goes  only 
in  mitigation  of  damages.  Supreme  Ct.,  1818, 
Townsend  ©.  Phillips,  10  Johns.,  98;  S.  P., 
1811,  Bayley  v.  Bates,  8  Id.,  186. 

134.  In  an  action  against  A.  for  a  penalty, 
the  constable,  by  mistake,  served  the  sunomons 
on  B.,  and  returned  it  personally  served,  and 
Judgment  was  rendered  against  A.  Eeld,  that 
in  A.'s  action  for  the  false  return,  the  consta- 
ble might  prove,  in  mitigation  of  the  damages, 
that  A.  was  actually  guilty  of  the  offence  for 
which  the  Judgment  was  rendered  against 
him.  Supreme  Ct,  1817,  Green  v.  Ferguson, 
14  Johns.,  889. 

135.  Offioial  oppression  indictable.  Rogers 
9.  Brewster,  6  Johns.,  126 ;  Parker  t.  Newland, 
1  mil,  87. 

136.  Official  acts.  The  distinction  be- 
tween acts  performed  virtute  officii  and  those 
done  colore  officii,  considered.  Walden  v.  Da- 
vison, 16  Wend.,  676;  Dennison  v.  Plumb,  18 
Barb.,  89 ;  and  see  Shbbifp. 

137.  Where  a  magistrate  and  an  officer 
are  together  sued  as  trespassers,  in  respec- 
tively issuing  and  executing  a  warrant,  and 
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the  jurisdiction  of  the  jnstice  is  proved,  the 
action  cannot  be  sustained  bj  proving  an 
abase  of  the  process  by  the  officer,  unless  the 
plaintiff  discharges  the  justice  at  the  trial. 
Supreme  Ct,^  1889,  Stewart  «.  Hawley,  21 
Wend.y  652. 

Vin.    How  PAR  Pbocbss  IB  A  Pbo- 

TBlcnOB'. 

138.  ErroneonB  proceedlngB.  An  officer 
may  justify  under  erroneous  proceedings, 
where  there  is  no  defect  of  jurisdiction, — 
e,  j,y  assessment  of  tax  on  real  property  as  a 
dwelling,  instead  of  as  a  lot  and  theatre.  Sii- 
preme  Ot.^  1808,  Henderson  v.  Brown,  1  Cat,, 
92;  1816,  Suydam  v.  Keys,*  18  Johns.y  4A4, 

139.  ▲  mere  ministerial  officer  is  not  re- 
sponsible for  the  issuing  or  the  execution  of 
process,  so  long  as  the  authority  under  which 
the  process  is  awarded  had  jurisdiction  over 
the  subject-matter.  Supreme  Ct,^  1812,  Beach 
9.  Furman,  9  Johns.,  229.  S.  P.,  CL  qf  Ap- 
peals, 1848,  Noble  9.  Halliday,  1  K  Y.  (1 
ComeU),  886;  reversing  S.  0.,  1  Ba/rh.,  187. 

140.  There  being  jnriadiction  of  the  sub- 
ject, the  officer  is  not  bound  to  look  behind 
the  process  to  examine  into  the  validity  of  the 
proceedings,  or  the  process.  Supreme  Ct, 
1818,  Warner  v.  Shed,  10  Johns,,  188;  1812, 
Beach  o.  Furman,  9  Id.,  229;  1880,  Savacool 
V.  Boughton,  6  Wend.,  170;  1881,  Trustees  of 
Rochester  v.  Symonds,  7  Id.,  892.  S.  P.,  Gen. 
Sesi.,  1818,  Brown's  Case,  8  City  IT.  Eee.,  56. 

141.  W^ant  of  jmisdictioii.  Where  the 
subject-matter  is  not  within  the  jurisdiction 
of  a  court,  all  the  proceedings  are  void,  and 
the  officer  executing  them,  as  well  as  the 
party,  is  a  trespasser.  Supreme  OU,  1816, 
Smith  V.  Shaw,t  12  Johns.,  267. 

142.  Where  a  magistrate,  having  no  juris- 
diction, ordered  the  discharge  of  a  prisoner 
from  execution, — Held,  that  the  discharge, 
being  void,  gave  the  sheriff  no  protection 
against  an  action  for  an  escape.  Supreme  Ot., 
1818,  Cable  v.  Oooper,}  15  Johns.,  162. 

143.  A  ministexial  offlcer  is  protected  in 
the  execution  of  the  process  of  a  court  or 


*  Compare,  Suprtms  Ct.,  1880,  in  Savacool  v. 
Boughton,  5  Wend.,  170;  Gt.  of  AppwU,  1851,  Che- 
gary  v.  Jenkins,  bN.T.{\  Seld.),  876. 

i  Questioned  in  Savacool  v.  Boughton,  5  W&nd., 
170. 

X  Commented  on  in  Savacool  o.  Boughton,  5 
Wend.,  170. 


officer  even  of  limited  jurisdiction,  although 
the  court  or  officer  has  acquired  no  jurisdic- 
tion of  the  person,  if  it  appears  on  the  face  of 
the  process  that  the  subject-matter  of  the  suit 
is  within  the  jurisdiction,  and  nothing  appears 
upon  the  face  of  the  process  to  show  a  want 
of  jurisdiction  in  other  respects.  [Citing  2 
Strange,  710,  1002;  Willed,  80;  6  T.  R.,  242, 
658 ;  9  Johns.,  229 ;  and  disapproving  8 
Oranch.,  881,  and  cases  supra.]  So  held,  iu, 
case  of  an  execution  on  a  justice's  judgment. 
Supreme  CU,  1880,  Savacool  «.  Boughton,  & 
Wend.,  170.  Followed,  1884  [citing,  also,  6 
Wend.,  281,  240;  9  Id.,  17,  86;  7  Id.,  89; 
and  distinguishing  6  Id.,  488],  Ooon  v.  Oong- 
den,  12  Id.,  496;  1868,  Henry  v.  Lowell,  16 
Ba^h.,  268.  Gt.  of  Appeals,  1849,  Sheldon  t». 
Van  Buskirk,  2  IT.  T.  (2  Comst.),  478.  Ap- 
proved, Ct.  of  Errors,  1886  [distinguishing  IS- 
Johns.,  444,  and  8  Oranch,  8811  Parker  «. 
Walrod,  16  Wend.,  614 ;  affirming  8.  0.,  18 
Id.,  296.  S.  P.,  Supreme  Ct,  1884,  Parmelee 
V.  Hitchcock,  12  Id.,  96. 

So  held,  of  a  jnstice  who  issued  process  in 
compliance  with  the  highway  acts,  to  enforce 
a  tax  assessed  on  a  person  not  legally  liable  tO: 
be  taxed.  Supreme  Ct.,  1812,  Beach  o.  Fur- 
man,* 9  Johns.,  229. 

So,  also,  in  the  case  of  a  tax-collector,  in 
collecting  a  tax  upon  property  which  in  fact 
was  entitled  to  exemption  from  assessment. 
Ct.  of  Appeals,  1861,  Ohegary  «.  Jenkins,  6 
N.  T.  (1  SeU.),  876. 

So  held,  in  the  case  of  a  tax-collector,  where 
the  trustees^  apportionment  of  the  tax  had 
been  made  on  a  wrong  principle.  Supreme 
Ct.,  1881,  Alexander  «.  Hoyt,  7  Wend.,  89. 

So  held,  also,  when  the  meeting  which  laid 
the  tax  was  illegal.  Supreme  Ct.,  1846,  Ab- 
bott f>.  Yost,  2  Dm.,  86 ;  8.  P.,  1882,  Reynolds 
f>.  Moore,  9  Wend.,  86. 

So  hsld,  in  the  case  of  a  sheriff  taking 
B.^s  goods  from  A.'s  possession,  under  a  writ 
of  replevin  against  A.,  specifying  the  goods. 
Supreme  Ct.,  1866,  Foster  v.  Pettibone,  20 
Barb.,  860 ;  disapproving  Thompson  v.  Rey- 
nolds, 14  Id.,  606. 

144.  TUB  principle  applies  to  every  tribu- 
nal of  special  and  limited  jurisdiction,—^.  g.j 


*  Approved,  and  the  adverse  case  of  Snydam  «. 
Keys,  18  Johns.,  44i,  disapproved,  in  Savaoool  •• 
Boughton,  5  Wend.,  170;  and  see  Chegary  «.  Jen- 
kins, 5  y.  r.  (1  Seld.),  876. 
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the  sapertatendent  of  oommon  soLooIb, — and 
this  is  whether  hie  determiuations  are  termed 
orders  or  j  udgments.  SupretM  Ot.^  l645,  Ben- 
nett e.  Borah,  1  Dwi*^  141. 

Also,  where  the  ohjection  was,  that  the 
jostice  whose  process  was  ezecnted  was  only 
an  officer  de  facto.  1880,  Wilcox  e.  Smith, 
5  F«fu2.,  281;  S.  P.,  1848,  Weeks  v.  Ellis,  2 
Barh^  320. 

And  in  case  of  d&'facto  trustees  of  a  sehool- 
distriot.  1882,  McOoy  o.  Ourtioe,  9  Wend.^ 
17;  Beynolde  e.  Moore,  Id^  85. 

So,  also,  where  the  objection  was,  that  the 
judgment  on  which  the  process  issued  had 
been  satisfied.  1880,  McGuinty  v.  Oerrick,  6 
Wend.,  240;  1881,  Lewis  e.  Palmer,  6  /d., 
887.  S.  P.,  Gt.  of  Appeals,  1848,  Rackman 
9.  Oowell,  1  IT.  T.  (1  OomMt.\  605. 

That  it  shonld  be  api^ed  to  an  obligatory 
pofral  order.  1841,  Jermaine  v,  Waggener,  1 
EiU,  279 ;  and  see  reversal,  7  /<£.,  857. 

145.  How  Ua  piivwto  peiBoqa  or  mere 
Toianteens  are  protected  by  this  principle. 
Jermaioe  e.  Waggener,  1  Hill,  279;  and  see 
reversal,  7  Id^  857. 

146.  That  in  the  oaae  of  a  taz-coQQOtoc, 
Aothing  is  necessary  for  his  protection  but  a 
regular  warrant.  Gt.  of  Appeals,  1849,  Shel- 
don V,  Van  Boakick,  3  W.  Y.  (2  Gomst,),  478 ; 
but  couapare  Van  Renssdaer  v.  Witbeek,  7  JT. 
r.i$  8eld.),  517 ;  revereing  8. 0.,  7  Barb.,  188. 

147.  That  where  t^e  ill^^ity  of  a  tax  ap- 
pears im  the  face  of  the  warrant,  the  collector 
who  levies  it  is  liable  in  trespass.  Gkanosry, 
IdM,  Bank  of  Utioa  e.  Oity  of  IJtioa,  4  Faigs, 
399.    Supreme  Gt.,  1887,  COark  v.  Hallock,  16 

Wend.,  607.  S.  P.,  applied  in  the  case  of  an 
attadimeat,  Gt.  of  Appeals,  1861,  Qastellanos 
9.  Jones,  5  ^.  F.  (1  8eld.),  164. 

140.  Brroneons  prooeaa  no  more  than  a 
protaotion.  The  rule  that  an  officer  is  justi- 
fied by  his  process,  is  one  of  protection  merely, 
and  beyond  thU  does  not  confn*  any  right; 
mid  if  the  proceedings  are  in  fact  void,  the 
officer  cannot,  by  virtue  of  the  process,  main- 
tain an  action  against  a  third  person.  Su- 
preme Gt,,  1887,  Earl  v.  Gamp,  16  Wend.,  562 ; 
1841,  Horton  9.  Heudershot,  1  EiU,  118;  S. 
P.,  1846,  Dnnlap  e.  Hunting,  2  Den.,  648. 

Nor  against  another  officer  who,  under  an 
equally  void  process,  has  taken  from  him  prop- 
erty which  was  in  his  custody  under  void  pro- 
cess held  by  himself.  1887,  Earl  e.  Camp,  16 
W&nd.,  562. 


149.    Bnron    la    q)eolal    prooeodiags. 

Where  a  judge  acquires  jurisdiction  in  a  spe- 
cial statutory  proceeding,  even  if  subsequently 
he  erroneously  suspends  the  matter  instead  of 
adjourning  it  during  the  pendency  of  an  in- 
junction, or  if  he  erroneously  pronounces  his 
judgment  in  the  absence  of  the  defendant, — 
tbeee  errors  are  not  such  as  can  be  taken  ad- 
vantage of  collaterally,  and  do  not  make  him 
or  the  plaintiff  in  the  proceedings  a  trespasser. 
[7  Wend.,  200.]  N.  T.  Superior  Gt.,  1849, 
Stanton  o.  Schell,  8  Sandf.,  823. 

150.  The  apparent  defeota  which  leave 
the  officer  without  protection,  are  such  as  ap- 
prise him  of  a  want  of  jurisdiction  in  the  court 
issuing  the  process,  either  over  the  subject- 
matter,  or  the  person  of  the  defendant  If  the 
defects  are  amendable,  it  matters  not  whether 
they  are  apparent  on  the  face  of  the  process 
or  not.  They  do  not,  until  it  is  set  aside,  de- 
prive the  process  of  its  protecting  efficacy. 
Thus,  an  ezeootion  having  the  seal  of  a 
wrong  court,  though  erroneous,  is  amenda- 
ble, and  therefere  the  officer  is  protected  by 
it.  Sbf^eme  Gt,  1848,  Dominick  e.  Backer, 
8  Aw*.,  17. 

151.  Kaovrtedve  of  want  (tf  Jnzfadiotlon. 
If  there  was  jurisdiction  of  the  subject-matter, 
and  the  process  is  regular  on  its  fsM^,  the  offi- 
cer executing  it  is  protected ;  and  proof  that 
he  knew  the  facts  avoiding  it,  is  inadmissible.* 
S^ipreme  Gt.,  1840,  Webber  e.  Gkiy,  24  Wend., 
485 ;  1848,  People.9.  Warren,  6  Hill,  440. 

198.  mdng  an  iademnitj  does  not  de- 
prive the  officer  of  the  protection  which  his 
process  affords.  Supreme  Ot,  1841,  Horton 
e.  Heudershot,  1  ffiU,  118. 

158.  Pzooeae  to  wrong  offloer.  Where  a 
statute  requires  a  warrant  to  be  executed  by  a 
constable  of  a  particular  town,  if  the  justice 
issuing  it  direets  it  to  ^'  any  constable  of  the 
county,"  this  mi^t  be  disregarded  if  it  were 
delivered  to  a  constable  of  the  proper  town ; 
but  if  delivered  to  the  constable  of  a  different 
town,  and  executed  by  him,  the  justice  and 
the  constable  are  liaUe  as  trespassers.  i9u- 
preme  Gt.,  1827,  Reynolds  «.  Orvis,  7  Goto., 


*  Bat  a  contrary  view  was  taken  iii  Parker  v. 
Walrod,  16  TFwirf.,  514 ;  affirming  S.  C,  18  Id.,  2»« ; 
where  it  was  said  that  the  officer  is  not  protected 
where  the  want  of  juriadiction  arises  from  a  fact  of 
public  notoriety,  which  is  legally  presumed  to  be 
within  the  knowledge  of  the  officer  as  well  aa  others. 
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154.  Officer  not  named.  An  officer  eze- 
outing  a  warrant  is  not  protected  by  it  if  it  is 
not  directed  to  him,  or  to  a  class  of  officers  of 
which  be  is  one.  Supreme  Cty  1849,  Russell 
V.  Hnbbard,  6  Bcvrl.^  664. 

155.  Illegal  proviaton.  If  a  warrant  is 
void  on  its  face  by  reason  that  its  ezecation  is 
commanded  in  an  illegal  manner,  the  officer  is 
not  protected  in  executing  it  in  a  legal  man- 
ner. Supreme  Ot,  1887,  Olark  v,  Hallook,  16 
Wend.^  607.  Compare  Stroud  tj.  Butler,  18 
Barb.,  827. 

156.  If  the  warrant,  issued  by  the  trustees 
of  a  school  district,  for  the  collection  of  a 
school-tax,  directs  the  collector  to  collect  the 
amount  of  the  assessments,  together  with  five 
cents  on  each  dollar,— contrary  to  the  Laws 
of  1845,  ch.  180,  §  81,  which  direct  the  collec- 
tor s  fees  not  to  be  inserted  in  the  warrant, — 
this  is  an  excess  of  authority  in  the  trustees, 
so  far  as  relates  to  the  fees,  and  the  warrant 
is  no  protection  to  the  collector.  Supreme  Ot., 
1864,  Stroud  «.  Butler,  18  Bwrh,  827. 

157.  Officer  not  bound  to  Inquire  as  to 
judgment.  Where  an  execution  is  delivered 
to  an  officer,  he  is  not  bound  to  inquire 
whether  there  is  a  Judgment  to  support  it,  or 
whether  the  execution  corresponds  exactly 
with  the  judgment  K  it  is  regular  upon  its 
face,  it  is  his  duty  to  execute  it  Irregularity 
or  error  in  it  a£fects  the  parties,  not  the  min- 
isterial officers.  [So  Tield,  on  many  authori- 
ties.] Supreme  Ct.,  Sp.  71, 1850,  Hutchinson 
«.  Brand,  6  Em,  Pr,,  78 ;  affirmed  {Ot,  ofAp- 
peale,  1868),  9  IT.  T.  (6  5tfW.),  208. 

158.  Wrongfal  levy.  Where  an  officer  is 
sued  for  taking  plaintiff's  property,  upon  pro- 
cess against  another  person,  proof  that  the 
goods  were  possessed  by  the  latter,  claiming 
to  be  owner,  shortly  before,  throws  the  bur- 
den upon  the  plaintiff  of  showing  a  previous 
right,  or  a  subsequent  title  derived  from  such 
owner ;  and  if  he  fails  to  do  so,  the  process 
alone,  if  regular,  and  issued  by  a  court  of  com- 
petent jurisdiction,  protects  the  officer.  Ct, 
o/Mrrore,  1886,  Parker «.  Walrod,  16  Wend,, 
514;  affirming  S.  0.,  18  Id,,  296. 

159.  Strangers.  Voluntary  assignees  of  a 
defendant  in  an  execution,  who  became  such 
after  a  levy,  are  not  strangers  vnthin  the  rule 
which  requires  an  officer  justifying  against  a 
stranger  to  show  a  judgment  as  well  as  an 
execution.  It  is  sufficieiiit  in  an  action  by 
such  assignees  against  a  sheriff  for  the  latter 


to  produce  his  execution.   If.  T,  Superior  Ot,^ 
1848,  Heath  t>.  Westervelt,  2  San^f.,  110. 

160.  Authority  to  levy.  Where  the  officer 
is  sued  by  one  who  claims  as  a  purchaser  from 
the  debtor,  and  he  attempts  to  overthrow  the 
sale  on  the  ground  of  fraud,  he  must  go  back 
of  his  process,  and  show  authority  for  issuing 
it  Thus,  if  he  seizes  under  an  attachment,  he 
must  show  the  attachment  regularly  issued. 
Supreme  Ot.,  1848,  Noble  «.  Hohnes,  5  EiU^ 
194. 

161.  As  to  the  cases  in  which  the  judgment 
must  also  be  proved,  see  Sheldon  v.  Van  Bus- 
kirk,  2  IT.  T.  (2  Camst),  478. 

162.  An  officer  diatraining  for  rent  can 
justify  only  when  the  landlord  can;  and  in 
trespass  must  prove  whatever  would  be  re- 
quired of  a  defendant  in  replevin  under  a 
common-law  cognizance  for  tc^ng  the  goods 
as'  a  distress  for  rent  Though  the  statute 
requires  distress  to  be  made  only  by  certain 
officers,  they  do  not  act  as  officers  in  so  doing, 
but  as  private  attorneys.  Supreme  Ot,,  1848, 
Lord  0.  Brown,  5  Den.,  845.  To  the  same 
effect,  1848,  Webber  «.  Shearman,*  6  HUl,  20; 
1848,  Moulton  v.  Norton,  5  Ba/rl.,  286 ;  dis- 
approving Van  Rensselaer  v,  Quackenboss,  17 
Wend,,  84,  in  so  far  as  that  is  to  the  contrary. 

163.  A  constable  of  another  States  who- 
there  levied  on  and  sold  personal  property 
mortgaged  here  and  taken  into  such  other 
State  by  the  mortgagor, — Held,  not  protected 
by  his  process,  against  an  action  here;  the 
mortgage  being  valid  by  our  law  as  against 
creditors,  but  void  by  the  law  of  his  State. 
Supreme  Ot,,  Sp,  T.,  1851,  Martin  «.  Hill,  12 
Barl.,  681. 

164.  Exempt  property.  An  officer  is  not 
protected  by  the  execution  in  taking  property 
which  is  exempt  from  execution.  Supreme 
Ct,,  1858,  Hoyt «?.  Van  Alstyne,  15  Barb,,  568. 

165.  Tardy  ezecutibn.  If  the  collector  of 
school-taxes  sells  property  after  the  expiration 
of  the  time  limited  in  the  warrant,  he  acts 
without  authority  and  becomes  a  trespasser. 
Supreme  CU,  1864,  Stroud  «.  Butler,  18  Ban-h, 
827;  distinguishing  Sheldon  «.  Van  Buskirk,. 
2  IT.  T,  (2  Oomet,),  478. 

166.  Void  proceaa  wrongly  executed. 
An  officer  who  issues  void  process  is  not  re- 
sponsible for  its  execution,  if  executed  after 


♦  Eeversed  on  other  points,  Ot,  qfSrrar$^  1845,  S 
Dwi,,  862. 
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the  retorn-day ;  nor  will  his  receiving  the 
money  collected  hy  its  ezecation,  in  ignorance 
of  the  fact  that  it  was  so  executed,  make  him 
liable  for  the  trespass.  Ct,  of  Appeals^  1852, 
Van  Rensselaer  v.  Kidd,  6  K  Y.  (2  3eld,\  881. 

167.  Arrest  without  JuxlBdiotion.  Where 
a  warrant  of  arrest,  under  the  Non-imprison- 
ment Act  is  issued  upon  an  insufficient  affida- 
vit, the  warrant  is  void  for  want  of  jurisdic- 
tion in  the  officer;  and  an  action  for  false 
imprisonment  will  lie  after  the  proceedings 
have  been  reversed  upon  certiorari.  -Supreme 
€t.,  1868,  Vredenburgh  v.  Hendricks,  17  Barh.y 
179.    Compare  Mosher  v.  People,  6  /rf.,  676. 

168.  -^  on  insufficient  evidence.  A  ma- 
gistrate having  jurisdiction  to  issue  a  warrant, 
is  not  liable  in  a  civil  action  for  deciding  on 
insufficient  evidence  that  a  warrant  should 
issue;  for  in  determining  whether  there  is 
sufficient  evidence  to  authorize  the  issuing* of 
a  warrant,  he  acts  judicially;  and  he  is  not 
liable  while  thus  acting,  even  if  he  erred  in 
judgment.  [7  Wend.,  200 ;  8  Id.,  462 ;  19  Id., 
56;  1  Den.,  687,  640,  690;  6  Barb.,  467;  8 
Den.,  117 ;  1  Kern.,  678.]  Yet  in  making  the 
warrant  and  delivering  it  to  the  officer,  he  acts 
ministerially  [6  Wend.,  697,  608;  8  Id.,  462; 
8  Seld.,  621 ;  1  Den.,  689] ;  and  if  the  warrant 
is  void  on  its  fece,  it  will  not  protect  him,  al- 
though he  acts  in  good  faith,  and  was  author- 
ized by  the  evidence  before  him,  to  issue  a 
valid  warrant.  Supreme  Ct.^  Sp,  71,  1866, 
Blythe  «.  Tompkins,  2  Abbotts'  iV.,  468. 

169.  Making  record.  When  a  statute  con- 
fers authority  on  an  officer — e,  ^.,  the  mayor 
of  a  city — to  try  a  specified  class  of  offences, 
and  punish  by  fine  or  imprisonment,  and  does 
not  require  him  to  make  a  formal  record  of 
his  decision,  such  record  is  not  necessary  to 
his  protection.  It  is  enough  that  it  was  re- 
duced to  writing  when  made.  If,  T.  Superior 
CU^  1866,  Willis  v,  Havemeyer,  6  Duer^  447. 

IX.  Sited  and  Being  Sued. 

170.  Implied  power  to  sue.  Where  a  pub- 
lic office  is  instituted  by  the  Legislature,  an 
implied  authority  is  conferred  on  the  officer, 
as  incident  to  his  office,  to  bring  all  suits 
which  the  proper  and  faithfal  discharge  of  his 
official  duties  requires.*    So  heJd^  of  overseers 


*  Limited  to  those  oases  where  there  is  no  statute 
prescribing  other  means,  in  Cornell  v.  Town  of  Guil- 
ford, 1  Den.^  510. 


of  the  poor.  Supreme  Ct,^  1820,  Overseers  of 
Pittstown  «.  Overseers  of  Plattsburgh,  18 
Johne.^  407;  1826,  Todd  c.  Birdsall,  1  Cow,^ 
260 ;  1828,  Grant  v.  Fancher,  6  /d,  809 ;  1880, 
Armine  o.  Spencer,  4  Wend,^  406 ;  1848,  Su- 
pervisor of  Galway  «.  Stimson,  4  HUL,  186. 
To  the  contrary  was  (1816)  Shear  v.  Mallory, 
18  Johns.,  496. 

So  heJd^  of  the  supervisor  of  a  town.  Sum 
preme  Ot.,  1824,  Jansen  v.  Ostrander,  1  Oow.y 
670. 

171.  —  to  be  sued.  For  the  same  reasoxt 
the  overseers  of  the  poor  may  be  sued ;  and  as 
well  fbr  a  liability  incurred  by  their  prede- 
cessors as  one  incurred  by  themselves.  Su' 
preme  Ct.,  1828,  Todd  «.  Birdsall,  1  Oov>,^  260 ; 
S.  P.,  1829,  Palmer  «.  Vandenbergh,  8  Wend,^ 
198. 

So  heJdy  of  trustees  of  school  districts  in  an 
action  for  a  teacher^s  wages,  under  a  contract 
with  their  predecessors.  [2  Rev.  Stat.,  476, 
§  108.]  Supreme  Ct,  1881,  Silver  v.  Cum- 
mings,  7  Wend.,  181 ;  1848,  Williams  v.  Keeoh, 
4  ffiU,  168. 

172.  Trustees  of  a  school  district,  who  go 
out  of  office  before  the  time  of  payment  upon 
their  contract  arrives,  cannot  be  sued.    lb. 

173.  The  bond  of  a  town  colleotori  taken 
in  the  name  of  the  supervisor,  passes  to  his 
successor,  and  should  be  sued  in  the  name  of 
the  supervisor  in  office  when  the  default  hap- 
pens; except  that  where  the  latter  is  dead, 
the  suit  should,  under  Laws  of  Sess.  44,  ch. 
196,  be  in  the  name  of  his  personal  represent- 
atives. Supreme  Ct.,  1824,  Jansen  v.  Ostran- 
der, 1  Cow.y  670. 

174.  Name.  An  action  by  a  public  officer 
should  be  brought  in  his  individual  name,  with 
the  addition  of  his  name  of  office.  An  action 
in  the  name  of  office  merely,-7-«.  g.,  by  "  the 
Supervisor  of  A.,— cannot  be  maintained.  Su- 
preme  Ct.,  1848,  Supervisor  of  Galway  «.  Stim- 
son, 4  Eill,  186.  Followed,  1848,  Commis- 
sioners of  Oortlandville  tJ.  Peck,  6  Id.,  216. 

175.  After  expiration  of  term.  Though 
overseers  of  the  poor  are  personally  liable  for 
torts,  they  cannot,  after  they  have  gone  out  of 
office,  be  sued  as  late  overseers  for  mere  non- 
feasance. Such  suits,  like  suits  for  debts,  must 
be  brought  against  their  successors.  Supreme 
Ct.,  1826,  Grant  n.  Fancher,  6  Cow.,  809. 

176.  Foreign  officer.  Where  property  is 
vested  in  an  officer  for  the  time  being  of  a 
foreign  government,  and  he  is  authorized  to 
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nuuAtain  an  action  therefor  in  his  own  name 
bj  the  coantrjJne  represents,  he  niay  maintain 
such  action  in  this  State.  Supreme  Ct,,  1858, 
Peel  V.  Elliott,  «8  Barb.,  200 ;  6.  0.,  7  Ad- 
hoU8'  Fr.,  488 ;  8.  0.,  16  Maw,  Pr.,  481. 

3.77.  Sutostltattng  sucoaMor.  Under  2 
Bey.6tat.,  474,  §  100  (^.  v.,  Abatjuoekt,  62- 
65),  it  is  no  objection  to  substituting  a  suc- 
ceeeor  ux  office  as  plaintiff  in  a  suit  brought  by 
his  predecessor,  ihieX  he  is  himself  the  defend- 
ant in  the  suit.  Supreme  Ct,^  1847,  Thayer  «. 
Lewia,  4  Den,^  269. 

^7a  Motion  of  tiblrd  parly.  Where  a  suit 
for  a  penalty  is  brought  under  a  statute  by  a 
third  person,  in  the  name  of  officers  whose 
term  of  office  expires  pending  the  suit,  their 
successors  cannot  be  substituted  on  the  mo- 
tion of  the  plaintiff  in  the  suit,  and  against  the 
opposition  of  the  successors  and  of  the  defend- 
ant,   lb. 

^79.  When  one  of  several  successors  con- 
seats,  and  the  other  declines  to  be  substituted, 
the  order  will  not  be  made.    lb, 

180.  Where  a  prooeedlDg  is  against  offi- 
cers whose  terms  expire  together,---^,  g,^  the 
commissioners  of  highways  of  a  town, — but 
one  application  ought  to  be  made  to  substitute 
the  successors  of  all.  Svprenu  Ot.^  1847,  Peo- 
ple V.  Sage,  8  How,  Fr.,  56. 

Consult,  also,  2  £ev,  Stat,,  888,  §  14. 

X.    OOHPBLLING  DeLIVEMt  OF  BoOKS 
AND  PaPSBS. 

181.  Prooeedings  to  compel  the  deliyery  of, 
to  successor  in  office,  provided.  1  Sev,  Stat.,  124, 
126. 

182.  Town  offloers.  These  proyisions  made 
applicable  to  enforce  delivery  of  books,  &c.,  and 
moneys,  by  supervieorf ,  town  clerks,  commisnon- 
era  of  highways,  and  overseers  of  the  poor,  and 
their  representatives.     1  Rev.  Stat.,  858,  SS  5-9. 

183.  Canal  offloers.  The  statute  applies 
as  well  to  superintendents  and  collectors  of 
tolls  on  the  canals,  as  to  other  officers.  In  so 
far  as  the  different  proceedings  against  certain 
canal  officers,  given  by  the  Laws  of  1820, 188, 
§  12  (same  stat,  1  JSev,  Stat,  249,  §  188),  con- 
template the  same  remedy,  they  are  concur- 
rent. Supreme  Ct,,  ChamberSj  1868,  Oobee  e. 
Davis,  8  Bow.  Pr,,  867. 

184.  AppUoatioi],  to  whom  made.  An 
application  under  1  Rev.  Stat.,  126,  §§  61-68, 
and  §  488  of  the  Code, — to  compel  the  deliv- 
ery of  the  books  and  papers  appertaining  to  a 
pul^c  office,— is  not  a  motion  in  the  Supreme 


Court,  but  an  application  to  a  justice  out  of 
court.  [1  Rev.  Stat.,  126,  §  61.]  Neither  is 
it  a  motion  in  any  suit  pending,  nor  an  antici- 
pated suit,  in  that  court.  It  does  not,  there- 
fore, fail  within  the  provision  of  the  Judiciary 
Act  {Lam  <7/1847,  884,  §  61),  restrioting  mo- 
tions in  suits,  &c.,  to  counties  adjacent  to  the 
venue,  or  the  residence  of  a  party.  Hence, 
any  justice  of  the  Supreme  Court  has  jurisdic- 
tion. Supreme  CU,  Sp,  T,  (1862?),  Welch  n. 
Cook,  7  How,  Pr.,  282. 

185.  The  books  and  papen  "belonging 
or  apptf  taimng^*  to  a  public  office,— «.  g,,  that 
of  street-commissioner  of  the  city  of  New 
York, — belong  to  the  officer  for  jiie  time 
being;  and  he  has  a  right  to  the  possession 
sad  use  of  them  for  all  the  purposes  of  the 
office.  Supreme  Ot,,  Sp,  T.,  1867,  Conover  «. 
Mayor,  &c.,  of  N.  Y.,  6  AbbotUi'  Pr.,  898. 

iM,  By  devoting  the  books  and  papers  ap- 
pertaining to  the  office  of  street-commissioner 
of  tlie  city  of  New  York  to  the  uses  of  that 
office,  the  city,  which  originally  owned  them, 
has  consented  to  part  with  all  its  rights  incon- 
sistent with  their  use  for  the  purposes  of  the 
office.  The  city  has  no  right  to  a  possession 
of  the  books  adverse  to  the  officer,  or  to  in- 
terrupt tlie  possession  or  use  of  them  by  him. 
lb.  i 

187.  Clear  title  neoessary.  A  warrant 
under  1  Rev.  Stat,  124,  to  compel  the  deliv- 
ery of  official  books  and  papers,  cannot  be 
issued,  unless  the  applicant's  title  to  the  office 
is  clear.  Suprema  Ot,  1848,  Hatter  of  Hodg- 
kinson,  6  HiU,  681,  note;  Sp,  T,,  1867,  Cono- 
ver's  Case,  6  AhbotU'  Pr,,  78.  K  Y,  Com.  PI,, 
/§>.  Z,  1867,  Devlin's  Case,  Id,,  281. 

188.  But  where  the  title  is  clear,  and  de- 
fendant not  in  possession  under  color  of  lawful 
right,  the  application  should  be  granted.  Su- 
preme Ot,,  ^.  T,,  1848,  Matter  of  Whiting,  2 
Barb.,  618. 

189.  In  order  to  give  the  magistrate  juris- 
diction of  the  application,  if  the  defendant  is 
an  officer  de  faoto,  the  applicant's  title  must 
be  clear  and  free  from  reasonable  doubt.  [6 
mU,  616-629 ;  2  Barb.,  618-^18.]  If  it  is 
not,  the  warrant  is  void  for  want  of  jurisdic- 
tion. But  j?rw7Kt-/acw  evidence  of  such  title 
is  enough;  and  on  habeas  corf^us  to  relieve 
from  imprisonment  under  a  warrant  issued  in 
these  proceedings,  the  magistrate  is  not  to  go 
behind  such  evidence, — e,  g.,  a  regular  certifi- 
cate of  election, — and  inquire  into  irregulari- 
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ties.    Supreme  Ot,  1855,  Matter  of  Baker,  11 
Eow,  Ft,,  418. 

190.  Judgment  of  ouster.  No  {M-ooeedings 
to  obtaio  the  l^ooks  dud  papen  of  a  public 
office,  nodier  seotion  4^  of  the  Oode,  o«fi  be 
instituted,  until  a  judgment  of  ouater  ^as  been 
regulariy  entered  against  tbe  penon  executing 
the  duties  of  the  office.  Supreme  Ot.,  Sp,  T,, 
18152,  Hatter  of  Welch,  U  Barb.,  899 ;  S.  0., 
<i0  nom.  Welob  t>.  Ck)ok,  7  How.  iV.,  173. 

191.  If  the  petition  alleges  euch  a  judgment, 
the  opposing  affidavits  may  deny  it.    lb, 

192.  Of  the  requisite  mode  of  the  entry  of 
sncL  judgment.    lb. 

193-  The  right  to  exercise  an  office  should 
not  be  tried  on  an  application  for  an  order 
imder  1  Bev.  Stat.,  125,  §  56,  for  the  delivery 
of  the  books  and  papers  ^pertaining  to  such 
office ;  but  should  be  determined  In  an  action 
in  the  nature  of  ig[uo  wurrqni^.  It  is  only  oiV9 
who  is  an  actual  successor  to  the  office, — i.  0., 
who  is  in  possession  of  the  office, — who  nuty 
invoke  th^e  proceedings  to  gain  possession  of 
its  books  and  papers.  Supreme  Ot^  Sp.  T^ 
1S57,  Gonover's  Case,  5  AbheM  iV.,  78.  N. 
Y,  C<m.  FL,  Sjp.  r.,  1857,  Devlin's  Qase,  Id., 
281. 

'  194.  Tlie  i^^pUcatioa  involving  the  legality 
of  the  renooval  of  the  one  and  the  appointment 
of  the  other  olaUnftqt,  is  not  to  be  deeied  ber 
cauae  a  resort  may  be  bad  to  an  action  to  try 
the  title.  The  ren^ies  are  concurrent  Su- 
preme Ct.,  Sjp.  71, 1854,  Matter  of  BarUett,  9 
Eoto.  Fr.,  il4. 

199.  PoweprtOff  On  tbe  death  of  the 
street-commissioner  of  the  city  of  New  York, 
O.  was  appointed  by  the  governor  to  fill  the 
vacancy.  He  took  ^e  oath  of  office  and  gave 
the  bond,  and  attempted  to  exereiae  jthe  office 
in  the  rooma  appropriated  to  its  business ;  but 
the  deputy  of  the  late  Incumbent  nefosed  to 
recognize  him,  and  he  was  afterwards  forcibly 
expelled  from  the  rooms;  and  subsequently 
D.  was  appointed  to  the  same  office  by  the 
mayor  of  the  city,  and  he  gained  possession  of 
the  rooms  and  books  and  papers.  Eeld^  that 
0.  was  the  commissioner  de  facto,  and  was  in 
fact  in  possession  of  the  office,  though  excluded 
from  the  rooms ;  and  was  entitled  to  an  order 
for  the  delivery  of  the  books  and  papers.  Sur 
preme  Ot.,  Sp.  T.,  1857,  Conover's  Case,  6 
Abbotts^  Ft.,  78.  To  the  contrary,  see  Dev- 
lin's Oase  (N.  F.  Cov».  PZ.,  Ohambera,  1857), 
Ji.,^l\  People  f)   Peabody  ISJiupv^ine  CU, 


Sp.  T.,  1858),  6  Id.,  j»28;  S.  0.,  wh  nom. 
Coooyer  ».  lievjin,  Iff  -SSw.  iV.,  470. 

196.  Stipulation  not  to  prooeed.  Where 
the  attoroey-geAeral,  refwesenting  the  people 
aiid  the  relator,  stipokted,  in  an  action  to 
oust  defendant,  that  '^  no  cMootion  or  other 
proceeding  should  be  taken  by  the  party  in 
whose  favor  the  decision  should  be,  until  the 
expiration  of  ten  days  after  notice  of  Judgment 
pedeoted  should  be  served  on  the  defendant," 
— HMt  that  the  relator  ooold  not  move  for  a 
delivery  of  the  books,  4ba,  until  the  ten  days 
had  expired.  ^|>f«m«  (7^.,  4^.  21, 1852,  Mat- 
ter of  Welch,  14  Ben^.,  896;  6.  0.,  wb  nom. 
Welch  V.  Oook,  7  How.  Fr.,  178. 

197.  Tbe  notnre  aod  oooxae  of  the  pEo- 
oeedingB  under  1  Rev.  Stat,  125,  for  obtain- 
ing the  delivtfy  of  books  or  p^mes  of  an 
office,  considered.  People  e.  Peabody,  5  Ab- 
boM  Ft.,  194 ;  B.  0.,  less  lully,  86  Barb.,  487. 

198.  The  ctaoMon  of  tha  j«4ge  conduct- 
iag  such  prooeeding  is  conduavre  upon  the 
rights  of  U)e  parties  to  it  and  their  privies. 
Supreme  Ot.,  Sp.  T.,  1857,  Oonover  e.  Mayor, 
&c.,  of  N.  Y.,  5  AbboM  iV.,  898. 

)^9.  Th(B  officer  in  meh  a  proceeding  repre- 
sents not  only  his  own  rights  as  individual, 
but  also  those  of  third  persons  entitled  to  the 
benefits  of  the  office.  Henee  the  eiiy,  as  to  its 
ri^t  to  the  books  appertaioijng  to  the  office, 
is  bound  by  the  decision  in  such  a  proceeding 
to  which  the  actual  officer  was  a  party.   lb. 

aOO.  Accordingly,  where,  in  such  a  pro- 
ceeding by  0.  against  D.,  it  had  been  decided 
that  0.  was  the  officer,  and  wias  entitled  to 
the  books,  and  the  city  afterwards  claiming 
that  D.,  and  not  0.,  was  such  officer,  brought 
an  action  against  0.  to  restrain  the  posaeasion 
and  use  of  them  by  him, — Heid,  that  the  dty 
was  bound  by  such  decision,  as  a  privy,  it  be* 
lag  represented  therein  by  the  officer,  a  party 
to  it|  and  was  estopped  to  dispute  the  title  of 
the  party  therein  adjudged  to  be  entitled.  lb. 

901.  Th0  lasoing  of  the  wairanta,  after 
the  magistrate  has  decided  that  the  applicant 
is  entitled  to  them,  is  a  ministerial  and  not  a 
judicial  act,  and  is  stayed  by  a  certiorari. 
Supreme  Ct.,  Sp.  71, 1857,  Oonover's  Case,  5 
AbboM  Fr,,  182;  8.  0.,  less  ftdly,  eub  nom. 
Conover  A  Devlin,  26  Barb,,  429. 

202.  The  warrant  for  the  commitment  of 
a  former  public  officer  for  refusing  to  give  up 
the  books,  kxi.,  of  his  office  to  his  successor, 
need  not  recite  the  adjournments.    They  may 
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be  intended,  or  proved  by  parol.  Suprmne 
Ct.,  1865,  Matter  of  Baker,  11  JJw.  iV., 
416. 

203.  Of  the  requisites  of  a  warrant  of  arrest 
and  search-warrant  granted  on  default  to  com- 
ply with  an  order  for  delivery  of  books  and 
papers  appertaining  to  an  office.  DevIin^s 
Case,  6  AbbotW  Fr.,  281. 

As  to  what  constitutes  a  Cause  of  aotion 
against  officers,  see  the  titles  of  the  causes  of 
action,  as  Nbguobnos,  &c. 

As  to  Officers  of  Municipal  Oorporations 
and  other  Civil  divisiomi  of  the  State,  see 
Municipal  Oobpobation,  Yillaqbs,  Ooun- 
TUB,  Towire,  and  the  titles  respectively  there 
referred  to. 

As  to  CompeUiiig  or  restraining  official 
action,  see  Injunction  and  MAjn>Ain7S. 

As  to  Officers  of  Coiporatioiis,  see  Gob- 
pobahon,  and  titles  there  referred  to. 

As  to  Bleotion,  see  Elbctionb  and  Towns. 

As  to  Judicial  officeiB,  see  Judgb,  Ooubt, 
and  the  titles  of  the  several  classes  of  Courts 
and  Judges,  there  referred  to. 

As  to  Local  officers,  see  Constitutional 
Law,  889. 

As  to  matters  peculiarly  applicable  to  Va- 
rious classes  of  officers,  see  their  respective 
titles,  viz. :  Ahbassadob  ;  ATTOBinzT  and  Oli- 
xnt;  Attobnbt-genbbal;  Canals;  Commis- 

BABT-OSNXBAL ;      C0MMI88IONBB8     OF     DeBDS, 

C0HMI88IONBB8  OF  Emiobation  ;  Commission- 
XBS  OF  Land  Officx;  Coumon  Sohools; 
Comptbolleb;  Constablb;  Consul;  Cobo- 
NIBS ;  County  Clbbx  ;  County  Judge  ;  Coun- 
ty Tbeabubbb;  Deputy;  Distbiot-attobney; 
Eluobs;  Exoibb;  Exboutobs  and  Adminib- 
tbatobb  ;  Fenoe-viewebs  ;  Govbbnob  ;  Guab- 
DiAN ;  Habbob-mabtebb  ;  Health  ;  High- 
ways ;  Judge  ;  Justice  of  the  Peace  ;  Lieu- 

TENAliT-GOVEBNOB ;       LoAN      C0MMI68IONEBB ; 

Mabshal;  Masteb  in  Chanoeby;  Militia; 
Notaby;  Pilots;  Police;  Pobtwabdenb; 
PoBTicABTEB ;  Beoeiveb  ;  Seobetaby  of 
State;  Shebiff;  Supebvisobb;  Supbbme 
CouBT  Commibbionebs  ;  SuBBOGATE ;  Towns  ; 
Tbeasxtbeb. 
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Quality  and  sales  of,  regulated.    Laws  of 
1886,  719,  oh.  475. 


ONONDAOA  OOMBOaaiONBRa 

1.  The  origin  of  the  act  to  settle  dispntes 
concerning  titles  to  lands  in  the  county  of 
Onondaga.  (20th  Sees.,  ch.  51.)  Jackson  o. 
Hnntley,  6  Johns,^  59. 

2.  It  is  oonstitationaL  Supreme  Ot.^  1809, 
Jackson  «.  Griswold,  5  Jchns,y  189. 

3.  Dissent  The  limitation  of  the  act,  re- 
quiring dissent  to  be  entered  within  two  years, 
applies  to  non-resident  aliens,  except  married 
women.  Supreme  Ot,^  1809,  Jackson  «.  Wright, 
4  John$,y  76. 

4.  An  award  is  conclusive,  if  a  dissent  was 
not  filed  within  two  years.     Supreme  Ct^ 

1809,  Jackson  v.  Griswold,  5  Johni,^  189. 
Although  no  one  was  in  possession.    1811, 

Jackson  «.  McKee,  8  Id^  429;  Jackson  i>. 
Swartwout,  /d.,  490,  Chancery,  1848,  Crow- 
der  «.  Hopkins,  10  Paige,  188. 

5.  FUing.  Under  the  various  statutes  re- 
lating to  the  new  county  of  Cayuga,  a  dissent 
may  be  filed  in  that  county.    Supreme  Ot^ 

1810,  Jackson  v.  Livingston,  6  Johne.,  149. 

6.  Action.  The  limitation  of  sections  8  and 
7, — requiring  actions  to  recover  the  land,  after 
dissent,  to  be  brought  in  three  years  after  the 
award, — extends  only  to  cases  where  a  claiiA- 
ant  was  in  actual  possession.  Supreme  Ot, 
1809,  Jackson  «.  Huntley,  6  «7aftn«.,  59. 

But  the  possession  need  not  be  coeval  with 
the  award  or  dissent.  1820,  Jackson  e.  Root, 
18  Id,,  60. 

7.  If  there  is  a  trial  on  the  merits,  in  a  suit 
brought  by  either  party  against  the  other,  or 
against  one  claiming  under  the  other,  it  is  suf- 
ficient   lb, 

8.  Disabilities.  Infants  and  others  under 
disability,  must  dissent  within  three  years 
after  its  removal.  [§  8.]  Ot  of  Errors,  1820, 
Jackson  v.  Lewis,  17  Johne,,  475 ;  affirming 
S,  C,  18  Id.,  504 ;  and  see  Jackson  v.  McKee, 
8  Id,,  429. 

9.  If  a  wife,  without  waiting  for  the  re- 
moval of  her  disability,  sues  with  her  hus- 
band, a  dissent  within  two  years  of  the  award 
must  be  shown.  Supreme  Ot,  1818,  Jackson 
V.  Ransom,  10  Johns.,  407. 

10.  An  award  in  fiivor  of  a  grantor  inures 
in  favor  of  the  grantee,  who  need  not  dissent. 
Supreme  Ct,  1810,  Jackson  «.  Teele,  7  Johns,, 
28. 

11.  Defect  in  title.  A  dissent  by  one  who 
cannot  deduce  a  title  from  the  party  under 
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whom  be  oUdms, — e,  g.^  a  grantee  of  exeoaton 
who  had  no  aaihoritj  to  oonyey^^does  not 
avail.  Supr&ms  Ot,^  1810,  Jackson  «.  Todd,  6 
Johns,.  257. 


ORDBRB. 

Motions  and  Obdvjbb. 


OVTXmA'WKT. 

1.  AboHahed,  in  cpyil  actions  and  criminal 
cases,  except  treason.  2  Sec.  Stat.,  658,  §  15 ; 
ja.,  745,  §  20. 

2.  ProoeedtDn  for  outlawry  after  conviction 
of  treason,  provided.    2  Rtv,  Stat,,  744. 


OVJUURUZiBD  CABBB. 

See  table  of  Oasis  Obitioibbd,  YoL  L,  zzi. 


OVERSBBRS. 

HlOHWATS;   POOB. 


OWNBR8HZP. 

AoomcuLATioH;  Andcaib;  Ghatcels;  Bbal 

PBOPBBTT  ;   SUBPXNSION  OF  POWBB  OF  AzONA- 

tion;  Tenants. 


OYER  Aim  TERMZNER. 


1.  By  whom  held.  Powers,  &c. 
l,,296,  r -  -    -- 


8  Reo,  8UU»j 
20-28. 


5  ed.,  295,  800,  1042 ;  ObdetfPro., 

2.  JuriadictloiL  Oonrts  of  Oyer  and  Ter- 
miner are  courts  of  superior  criminal  Jorisdio- 
tion,  and  every  thing  necessary  to  confer  Juris- 
diction over  the  person  of  the  defendant  will 
be  presumed.  Supreme  Ct,^  1855,  People  «. 
Oavanagh,  2  AhhotW  Pr.^  84 ;  reversing  S.  0., 
10  Hovf.  Pr.,  27;  1  Park.  Or.,  588 ;  2  Id.,  650. 


07BTBR8. 

Paokagaa  of,  to  be  marked  with  quantity. 
iMi(/ 1849,  527»ch.  872. 
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PARDONa 

1.  Lagialatora  may  either  pardon  or  com- 
mute in  cases  of  conviction  for  treason.  OontL  qf 
1846,  art.  4,  §  5. 

2.  Governor  empowered  to  grant  reprieves 
and  pardons,  lifter  conviction,  for  all  offences  ex- 
cept treason  and  cases  of  impeachment ;  and  to 
suspend  execution  of  sentence  for  treason  until 
the  case  is  reported  to  the  Legislature,  at  its  next 
session.  Cbnd.  tf  1821,  art.  8,  §  5 ;  1  Ra,  Stat,, 
164,  §  8,  subd.  2.  Same  provision,  substantially, 
continued,  Ckmtt.  </ 1846,  art.  4,  §  5. 

3.  —  to  report  reprieves  to  Legislature.  Conxt. 
0/1846,  art.  4,  §6. 

4.  Effect  of  pardons.  By  a  pardon  the 
disabilities  flowing  from  the  judgment  are  re- 
moved. A  proviso  in  a  pardon,  that  nothing 
in  it  "  shall  be  construed  so  as  to  relieve  from 
the  legal  disabilities,  from  the  conviction,  sen- 
tence, and  imprisonment,"  is  void,  because  re- 
pugnant to  the  pardon  itself,  and  must  be  re- 
jected; Ct.  of  Errors,  1808,  People  «.  Pease, 
8  Johm.  Cos.,  888. 

5.  The  effect  of  a  pardon  is  to  acquit  the 
offender  of  the  penalties  annexed  to  the  con- 
viction, and  restore  his  credit  and  capacity. 
But  it  cannot  devest  any  person  of  rights  or 


interests  acquired  in  consequence  of  the  Judg- 
ment. It  revives  the  legal  relation  of  parent 
and  child,  but  cannot  affect  the  validity  of  a 
second  marriage  of  the  prisoner's  wife  entered 
into  in  consequence  of  the  judgment.  Su- 
preme Ot.,  1818,  Matter  of  Doming,  Vi  Johns., 
282;  8.  0.  again, /<2.,  488. 

6.  Thus,  a  pardon  restores  to  the  convict 
the  custody  of  his  infant  children,  who  had 
been  placed  under  guardianship  during  his 
civil  death,  notwithstanding  the  second  mar- 
riage of  his  wife  meantime.    Ih, 

7.  Pardon  granted  since  April  12, 1822,  to  per- 
son sentenced  to  imprisonment  for  life,  does  not 
restore  such  person  to  the  rights  of  any  previous 
marriage,  or  to  the  guardianship  of  any  chil- 
dren, the  issue  of  such  marriage.  2  Beo.  Stat, 
139,  §  7. 

8.  After  conviction  and  before  sentence, 
the  keeper  of  a  prison  has  no  right  to  dis- 
charge a  criminal  convict  upon  the  production 
of  a  pardon ;  the  court  only  is  to  judge  of  its 
validity.  Gen.  Sees,,  1819,  Merritt's  Case,  4 
Oity  IT.  Bee,,  58. 

9.  ▲  pardon  may  be  alleged  in  opposition 
to  a  conviction ;  and  may  also  be  alle|;ed  as 
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an  answer  to  a  return  on  habeas  corpns.  Ca- 
yuga County  Ctj  1868,  In  re  Edymoin,  8  Haw. 
Fr.,  478. 

ID.  Tarianoe.  Where  a  pardon  waa  made 
oat)  executed,  and  ddiiTered  to  the  warden  of 
the  state-prison  for  the  discharge  of  Franoie 
B.  EdywMrd,  and  it  appeared,  on  return  by 
the  warden  to  a  writ  of  habeas  corpus,  that 
the  name  of  the  prisoner,  in  fact,  was  Francis 
B.  Edymoin^^^SiM,  that  the  varianoe  was 
unimportant,  and  did  not  vitiate  the  pardon. 
lb, 

IX  Por4on  fraadnlently  or  ixrogiUarly 
prooured.  Where  the  gOYernor  had  jurisdic- 
tion to  pardon,  and  has  exercised  it,  the  court 
cannot  go  bdiind  the  pardon,  if  regular  and 
valid  on  its  &oe,  to  inquire  into  the  regularity 
of  the  proceedings  on  Uie  application;  nor 
even  into  fraudulent^epresentations  made  to 
the  governor  to  induce  him  to  grant  it.    lb, 

12.  Thus,  where  a  pardon  was  obtained  by 
false  pretences,  and  without  giving  to  the 
district-attorjiey  notice  of  the  applioation,  as 
required  by  Laws  of  1849,  450,  oh.  810,  and 
was  produced  on  habeas  corpus  to  inquire 
into  a  subsequent  arrest  of  the  prisoner, — 
JSeld,  that  the  court  could  not  go  behind  the 
pardon.    lb, 

13.  Conditloiia.  In  all  cases  in  which  the 
governor  is  au^orized  by  the  Constitution  to 
grant  pardons,  he  may  grant  the  same  upon  such 
oonditiooB,  and  with  such  restrictions,  and  under 
such  limitations,  as  he  may  think  proper.  2  Rev. 
Sua,,  746,  §  21. 

14w  Where  a  criminal  has  been  conditionally 
pardoned,  he  may,  upon  breach  of  the  condi- 
tion, be  remanded  to  prison,  and  the  execution 
of  the  original  sentence  may  be  enforced  by 
the  cohrt  in  which  he  was  convicted,  or  by 
any  court  of  superior  criminal  jurisdiction. 
Supreme  Ct,y  Chamhere^  1846,  People  «.  Potter, 
1  Park,  Or.,  47. 

15.  Condition  extended.  Prisoner  who 
bad  been  pardoned  on  condition  of  leaving 
the  United  States,  but  who  had  failed  to  do 
so  within  the  time  limited,  through  temporary 
insanity,  discharged,  and  further  time  allowed 
him.  Supreme  Ct.,  1804,  People  t>.  James,  2 
Cat,,  67. 

16.  Dilelriot-attoiiley  may  be  required  to 
furnish  governor  with  statement  of  case,  as 
proved  on  trial,  of  person  applying  for  pardon, 
with  other  £acts,  &c.  Lam  of  1849,  450,  oh. 
810,  §  1. 

17.  Notice  of  application  for  pardon  required 


to  be  served  on  district-attorney  of  county  in 
which  conviction  was  had,  before  the  application 
is  acted  upon.    Lmos  (f  1849,  450,  oh.  810,  §  2. 

18.  Notice  to  be  published  in  newspaper. 
LanDt  0/1849,  451,  ch.  310,  §  8. 

19.  Record.  Gk>vemor  to  keep  record  of  ap- 
plications for  pardons,  &c.  Lceas  of  1868,  129, 
ch.  64,  §  1. 

20.  Xbceontion  of  sentence  after  reeptta 

Where  the  execution  of  the  sentence,  in  a 
capital  case,  is  respited  by  the  governor  to  a 
particular  day,  it  is  the  duty  of  the  sheriff  to 
execute  it  at  that  day,  unless  a  further  respite 
is  granted,  or  the  judgment  has  been  reversed 
or  annulled  in  the  mean  time.  Ct.  ^Brrargy 
1884,  People  v.  Enodb,  13  Wend.^  159. 


PARENT  AND  CBHiD. 

[tXnddr  this  title  we  present  oaaee  and  stetates  respeotliif 
the  relation  of  parent  and  cblld,  and  matters  incident  there- 
to. The  eeneral  anbject  of  Infkney  and  the  propotr  of  in- 
ftuits  is  disooBsed  nader  htrixr ;  and  other  illnstranons  of 
the  principles  relating  to  tise  custody  and  support  of  childrai 
will  be  found  under  Guasdia-V  axd  Wamd  :  while  rights  of 
action  for  injuries  to  chfldren  will  be  fo«nd  under  their  re- 
spective tltiea.] 

I.  Of  the  bight  to  the  custody  of  ohil- 

DEXN. 
II.   MtTTUAL  DUTY  OF  SUPPORT. 
III.   SbBYIOES  AND  EASNINGB  OF  OHILDRSN,  ASD 
INJUBIBS  TO  Wau. 


X  Ov  THE  Right  to  thb  Citstodt  of 
Ghildaen. 

1.  Wb^re  a  babeaa  oorpiis  is  directed  to 
a  private  person  to  bring  up  an  in&nt,  the 
court  are  bound  ex  debito  jusHUa,  to  set  the 
infiant  free  from  improper  restraint;  but  wheth- 
er they  shall  direct  the  in&nt  to  be  delivered 
over  to  any  particular  person,  even  to  the 
father,  rests  in  their  discretion.  [8  Burr., 
1484;  2  8tr.,  982.]  Supreme  Ct,  1811,  Mat- 
ter of  McDowle,  8  Johns,,  828;  1810,  Matter 
of  Waldron,  18  Id,,  418.  Cl^ancery,  1819, 
Matter  of  Wollstonecraft,  4  Johns.  Ch,,  80; 
1839,  People  v,  Mercein,  8  Paige,  47.  Su- 
preme Ct,  Sp.  T.,  1856,  Matter  of  Murphy,  12 
How.  Pr,,  618 ;  and  see  People  n.  Pillow,  1 
Sand/,,  6Y2 ;  People  «.  Olmstead,  27  Ba/rb.,  9.* 

♦  Compare,  also,  People  v.  Porter,  1  Ihur,  709, 
where  the  power  of  the  court  to  award  the  custody 
on  habeas  corpus  was  denied ;  but  the  oontrary  was 
held  iu  People  i).  Cooper,  8  Bm,  iV.,  888.  See  Ha- 
beas COSPUB. 
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2.  Where  an  infant  was  serving  as  appren- 
tice, not  being  a  party  to  the  Indenture,  bat 
there  being  no  evidence  of  restraint  on  the 
part  of  the  master,  the  court,  on  habeas  corpus 
at  suit  of  the  father,  refused  to  award  to  him 
the  custody,  but  gave  the  infant  leave  to  go 
where  he  pleased.  Supreme  Ct,^  1811,  Mat- 
ter of  MoDowle,  8  Johns.,  828;  S.  P.,  1816, 
Matter  of  Waldron,  18  /<?.,  418. 

3.  Where  the  infant  was,  and  long  had  been, 
in  the  custody  of  the  grandfcther,  but  no  im- 
proper restraint  was  shown,  and  it  appeared 
that  it  would  be  more  for  the  benefit  of  the 
infont  to  remain  with  her  grandfather  than 
with  her  fkther, — Held^  that  the  father's  ap- 
plication by  habeas  corpus  should  be  denied, 
leaving  him  to  pursue  his  remedy,  if  any,  in 
chancery.  Supreme  Ot.,  1816,  Matter  of  Wal- 
drOD,  18  JoJtne.^  418;  and  see  People  «.  Rling, 
6  Barb.,  866;  but  compare  Wilco*  v.  Wllcol, 
14i^.  F.(4^cm.),  678. 

4.  So,  also,  where  the  wife  had  justifiably 
refiksed  to  foWovf  her  husband  abroad,  and  the 
the  cMld  in  hei*  possession  was  of  the  tender 
age  of  twendty'-one  months  and  had  no  proper- 
ty, the  court  refused  to  order  her  to  deliver  it 
to  the  fether.  Ohanceiry^  1889,  People  «.  Mer- 
cein,  8  Fdige,  47. 

5.  Upon  a  subsequent  suit  in  the  Supreme 
Court,  after  the  child  was  four  years  and  a 
half  old,  the  court  being  of  opinion  that  the 
father  was  an  equally  proper  person  to  have 
the  custody,  and  that  the  wife  had  no  eincuse 
for  not  returning  to  him,— >J7e2(2,  that  the  cus- 
tody should  be  awarded  to  the  father,  he  hav- 
ing the  superior  right.  Supreme  Ot,  1842, 
People  «.  Mercein,  8  Bill,  899. 

6.  On  a  habeas  corpus  l^e  court  acts  for 
and  in  behalf  of  the  children,  to  see  that  they 
are  under  no  improper  restraint,  and  will  in- 
terfere so  fkr  as  to  permit  the  children  to  go 
where  they  please,  when  they  are  old  enough 
to  understand  their  own  wishes,  and  those 
wishes  lead  t^  no  improper  custody.  So  Tield, 
on  habeas  corpus  brought  by  a  master  against 
the  father  of  his  apprentices.  2^.  F.  Superior 
Gt.,  1848,  People  «.  Pillow,  1  Sand/,,  672. 

7.  The  fact  that  a  father  had  regained  his 
children  whom  he  had  apprenticed,  by  means 
of  a  writ  de  homine  replegiando,  is  no  answer 
to  a  writ  of  habeas  corpus  sued  out  by  the 
master.    lb. 

8.  The  statute  of  habeas  corpus  does  not 
take  away  the  common-law  right  of  a  parent 


to  bring  the  writ  as  parent,  when  his  child  is 
improperly  detained.  The  provision  requiring 
the  application  to  be  in  behalf  of  the  person 
detained,  cannot  in  all  cases  require  a  special 
authority  to  the  relator.  Supreme  Ct,  1842, 
People  0.  Mercein,  8  Bill,  899. 

Sr,  Removal  of  ohild.  No  action  can  be 
maintained  by  a  father  to  recover  damages 
for  the  removal  of  his  infant  child  so  as  to 
prevent  the  production  of  the  body  of  the 
child  upon  a  habeas  corpus,  when  it  appears 
that  the  father  had  not  an  absolute  right  ta 
the  custody  of  the  child,  and  that  the  child 
was  incapable  of  rendering  any  services  of 
value.  iT.  T.  Superior  Ot,,  1858,  Rising  v. 
Dodge,  2  Duer,  42. 

IC  No  distinction  of  color.  The  law  in 
this  State  recognizes  no  distinction  of  color  or 
race ;  and  all  fathers,  whatever  may  be  their 
standing  in  society,  have  precisely  the  same 
legal  authority  and  control  over  their  children. 
Supreme  Gt,,  Sp,  T,,  1868,  People  «.  Cooper, 
8  Bou).  Pr.,  288. 

11.  l^tard.  Of  the  mother's  right  to  the 
custody  of  a  bastard.  Ih, ;  and  see  Bastab- 
DT,  1. 

12.  Hie  flatter  is  the  natural  guardian  of 
his  infant  children,  and  in  the  absence  of  good 
and  sufficient  reasons,  such  as  ill  usage,  grossly 
immoral' principles  or  habits,  want  of  ability, 
&c.,  is  entitled  to  their  custody,  care,  and  ed- 
ucation.* [1  Str,,  579 ;  2  Ld.  Baym.,  1884;  8 
Burr.,  1486;  6  East,  22X ;  9  J.  B.  Moore,  278; 
10  Ves.,  61;  12  Id.,  492;  2  Buss.,  1;  Jac, 
246;  4  Cond.  Ch.,  115;  2  Sim.,  86;  2  Cond. 
Ch.,  299 ;  8  Johns.,  828;  2  Kent's  Com.,  194, 
220;  1  Dow.,  N,  S.,  152;  2  Fonbl.,  282,  n.;  2 
Bro.  C.  C,  101 ;  Lofft.,  74,  8;  1  Dow.  P.  C, 
81 ;  2  Cox,  242.]    Supreme  Ct,  1887,  People 

u. ,  19  Wend,,  16 ;  1836,  People  v.  Ohe- 

garay,  18  Id,,  687.  A,  V,  Chan.  Ct,  1840, 
Ahrenfeldt  «.  Ahrenfeldt,  Boffm,,  497.  Su- 
preme Ct,,  1842,  People  v.  Mercein,  8  Bill, 
899;  Sp,  T.,  1857,  People  v,  Olmstead,  27 
Ba/rb.,  9. 

13.  The  right  of  a  father  to  the  custody  of 
his  minor  children  is  paramount  to  that  of  the 
mother ;  and  though  he  may  forfeit  that  right 


*  An  exception,  in  the  case  of  eariy  in&noy,  was 
stated  in  People  «.  Mercein,  8  EiU,  899;  and  no- 
ticed in  Ahrenfeldt  v,  Ahrenfeldt,  Bojfm.,  497,  where 
it  waa  said  that  the  right  of  the  father  as  agunst  the 
mother  was  much  weakened  in  this  oountiy.  See 
Guardian,  I. 
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by  miscondaot,  or  lose  it  by  disqnalifioation, 
and  it  may  be  suspended  by  reason  of  the 
tender  age  of  the  child  and  its  welfare  requir- 
ing that  it  be  with  the  mother,  a  strong  ease 
must  exist  to  warrant  depriving  him  of  this 
right,  even  for  a  limited  period.  Supreme  Ct, 
1857,  People  «.  Humphreys,  24  J9ar6.,  521. 

.14.  Where  the  child  was  less  than  six 
months  old,  and  the  father  had  made  good 
provision  for  it, — ffeld^  that  the  mother,  who 
was  not  able  to  nourish  it  wholly  by  nursing, 
and  who  had  without  good  cause  left  her  hus- 
band, was  not  entitled  to  its  custody.  lb,; 
and  see  People  v,  Olmstead,  27  Barb.^  9. 

15.  The  court  is  bound  to  give  such  direc- 
tion, in  relation  to  the  custody  of  a  child,  as 
will  be  most  for  its  interest;  but,  other  things 
being  equal,  should  prefer  the  claim  of  the 
parent  as  against  third  persons,  and  the  father 
as  against  the  mother.  Supreme  Cft.y  1840, 
People  V,  Eling,  6  Barb.^  866. 

16.  Though  the  claim  of  the  father  to  the 
custody  of  his  child  has  a  preference  to  all 
others  (other  things  being  equal),  the  court 
will  not  deliver  the  children  to  his  custody, 
when  to  do  so  will  be  manifestly  to  their 
detriment  and  discomfort.  [18  Johns.,  410.] 
Supreme  Ct.^  Sp,  Z,  1859,  Matter  of  Ouneen, 
17  Row,  iV.,  516. 

17.  The  doctrine  that  a  father  has  an  abso- 
lute right  to  the  custody  of  his  child,  if  per- 
sonally unobjectionable,  is  not  sustained  in 
this  State.  The  rights  of  the  child  are  alone 
to  be  considered,  and  those  rights  clearly  are 
to  be  protected  In  the  enjoyment  of  its  per- 
sonal liberty,  according  to  its  own  choice,  if 
arrived  at  the  age  of  discretion,  and  if  not,  to 
have  its  personal  safety  and  interests  guarded 
and  secured  by  the  law  acting  through  the 
agency  of  those  who  are  called  upon  to  ad- 
minister it.  The  question  must  be  determined 
by  the  exercise  of  a  sound  discretion,  having 
reference  solely  to  the  present  interests  of  the 
child.  In  all  the  cases,  even  those  in  which 
the  superior  right  of  the  father  seems  to  have 
been  most  strongly  maintained,  the  principle 
is  clearly  recognized  that  there  may  be  cir- 
cumstances irrespective  of  any  personal  dis- 
qualification of  the  father  which  may  defeat 
his  claim.  IT.  Y,  Superior  Ot,  1847,  Matter 
of  Gregg,  6  If.  Y.  Leg,  Obe,,  265. 

18.  Where  a  child,  found  in  the  custody  of 
its  mother,  is  of  tender  years,  or  of  feeble  and 
delicate  health,  and  where  the  necessity  of  ma- 


ternal care  is  evident,  the  law  will  not  inter- 
fere to  remove  it  from  such  custody.  Though 
where  the  child  has  arrived  at  an  age  at  which 
it  becomes  important  to  determine  upon  its 
course  of  education  and  mental  training  in 
reference  to  its  future  business  and  establish- 
ment in  life,  it  may  reasonably  be  supposed 
that  the  superintendence  and  judgment  of  the 
father  will  better  subserve  its  true  interests 
than  those  of  the  mother.    lb. 

19.  "Wife  made  joint  guardian  with  husband. 
Lean  qf  1860, 159,  eh.  90,  §  9.  Bepealed,  1862, 844. 

20.  Giving  away  child.  When  both  the 
parents  freely  and  from  good  motives  gave 
the  child,  soon  after  its  birth,  to  an  uncle  and 
aunt; — Seld^  that  after  he  had  spent  nine 
years  with  them  as  his  adopted  parents,  the 
gift  could  not  be  revoked.  Supreme  Ot,^  Sp. 
7.,  1856,  Matter  of  Murphy,  12  H(no.  Pr.,  518. 
Compare  People  v,  Mercein,  8  BtUf  899. 

21.  Ghiardian.  A  court  of  equity^.  ^.,  a 
justice  of  the  Supreme  Oourt  at  chambers — 
has  jurisdiction  and  authority  to  take  a  minor 
child  from  the  custody  of  a  general  guardian 
appointed  by  a  surrogate,  and  deliver  it  to  the 
care  and  custody  of  its  mother,  where  this  is 
for  the  advantage  of  the  child.  Ot  o/AppedU^ 
1856,  Wilcox  V,  Wilcox,  14  K  F.  (4  Elem.), 
675 ;  affirming  S.  0.,  eub  nom.  People  «.  Wil- 
cox, 22  Barb.^  178. 

22.  The  preference  of  a  child  of  nine  years 
for  remaining  with  those  who  had  nurtured 
her,  is  no  reason  for  not  restoring  her  to  the 
mother,  but  rather  the  contrary.    lb.    Ck>n- 

suit,  also,  GUABDIAN  AND  WaBD. 

23.  CuBtody  as  between  parties  to  di- 
voroe.  Where  the  parties  live  together  pend- 
ing their  suit  for  a  separation,  the  oourt  will 
not  break  up  the  family  by  giving  to  either  the 
exclusive  charge  of  the  children.  Cfhancery^ 
1829,  OoUins  «.  Collins,  2  Faige^  0. 

24.  In  general,  an  order  concerning  the  care 
and  custody  of  the  children,  pending  a  suit  for 
a  separation,  should  not  be  made  ess  parte. 
OKaneery^  1841,  Laurie  «.  Laurie,  9  Faige^  284. 

25.  The  statute  gives  the  oourt  power  to 
dispose  of  the  care  and  custody  of  the  minor 
children,  in  suits  for  a  divorce  where  the  hus- 
band is  the  guilty  party,  solely  for  the  benefit 
and  protection  of  the  children;  and  an  agree- 
ment as  to  their  custody,  made  by  the  hus- 
band and  wife,  previous  to  the  decree,  will 
not  control  the  court.  Ohaneery^  1846,  Cook 
«.  Cook,  1  Barb.  Oh,,  639. 
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26.  After  decree  for  a  diyorce  the  com- 
plaiDant  may  petition  for  the  custody  of  the 
children,  though  not  given  to  her  by  the  de- 
cree ;  and,  if  she  has  married  again,  she  and 
her  husband  may  petition  without  reyiving 
the  suit.    lb. 

27.  Upon  an  application  under  2  Rev.  Stat., 
148,  §  69,  after  a  decree  for  a  separation  ob- 
tained by  the  wife,  such  decree  is  to  be  deemed 
to  place  the  parents  on  an  equality,  if  it  does 
not  cniate  a  presumption  in  favor  of  the  wife. 
A.  V.  Chan.  Ot.,  1840,  Ahrenfeldt  v,  Ahren- 
feldt,  Eoff^.,  497. 

28.  Where  the  wife  had  a  decree  for  a  sep- 
aration for  the  husband's  fault,  the  court  di- 
rected a  reference  to  frame  a  scheme  for  placing 
the  child  as  a  permanent  boarder  in  school, 
and  to  make  provision  for  communication 
between' her  and  her  father.  V,  Chan.  Ot.^ 
1847,  Ahrenfeldt  v.  Ahrenfeldt,  4  Sandf.  Oh,, 
498. 

29.  On  an  application  for  the  custody  of 
children  pending  a  divorce  suit,  under  2  Rev. 
Stat.,  148,  §  69,  the  court  will  look  into  all 
the  circumstances  and  decide  in  reference  to 
the  good  of  the  child.  Although  the  husband 
denies  the  offence,  if  his  conduct  appears  to 
have  been  improper,  a  child  of  a  tender  age 
may  properly  be  left  with  the  mother.  Su- 
preme Gt,,  3p,  71, 1860,  Putnam  v,  Putnam,  8 
Code  B.,  122. 

30.  The  decision  of  a  motion  to  dissolve  an 
injunction  restraining  the  defendant  in  a  di- 
vorce suit  from  interfering  with  the  custody 
of  the  child,  is  not  conclusive  on  a  subsequent 
application  to  the  court  to  award  the  custody. 
76. 

31.  Circumstances  under  which  the  custody 
of  children  has  been  awarded,  in  cases  of  di- 
vorce. Oodd  V.  Oodd,  2  Johne.  Ch.^  141 ;  Bar- 
rere  ©.  Barrere,  4  /i.,  187. 

32.  If  the  mother  breaks  ap  the  house- 
hold, and  departs  from  her  husband's  house, 
wrongfully,  whether  it  be  done  of  her  own 
purpose,  or  from  weakly  yielding  to  the  evil 
influences  of  others,  she  is  not  to  be  allowed 
to  take  with  her  the  children.  Supreme  Ot.^ 
Sp,  r.,  1867,  People  v.  Olmstead,  27  Barb.,  9. 

33.  Where  parents  separate  without  di- 
vorce, the  wife  may  have  habeas  corpus  to  ob- 
tain custody  of  child.     2  Rev.  Stat.,  148,  SS  1<7. 

34.  On  habeas  corpus,  under  2  Rev.  Stat, 
148,  §  1,  by  a  wife  to  obtain  custody  of  her 
child,  the  court  may  consider  the  condition  of 


the  children  and  their  wishes.  Supreme  Ot^ 
1886,  Peoples.  Ohegaray,  18  Wend.,  687. 

35.  The  court  are  not  authorized  to  inter- 
fere where  the  wife  has  withdrawn  from  tho 
protection  of  the  husband  and  lives  separate 
from  him,  without  any  reasonable  excuse. 
Supreme  Ot.,  1887,  People  «.  — ,  19  Wend., 
16. 

36.  Shakers.  Habeas  corpus  by  husband  or 
wife,  for  child  detained  by  the  other,  in  the  so- 
ciety of  Shakers,  authorised.    2  Reo.  Stat.,  149, 

37.  What  oonstitates  legal  restraint  of  an 

infant  of  tender  years.  Mercein  f>.  People,  26 
Wend.,  64 ;  People  tJ.  Porter,  1  Ihter,  709 ; 
People  9.  Cooper,  8  Bow.  Pr.,  288. 

3a  Relation  to  married  child.  A  fliiher 
is  not  liable,  where,  in  case  of  his  honest  belief 
of  ill-treatment  of  his  daughter  by  her  husband, 
he,  in  good  faith,  advises  her  to  leave  him, 
and  receives  her  to  his  house.  In  respect  to 
what  facts  will  support  an  action  by  a  hus- 
band for  depriving  him  of  his  wife,  there  is,  in 
principle,  a  clear  distinction  between  actions 
against  a  parent  and  against  a  stranger.  Su- 
preme Ct«t  1866,  Bennett  o.  Smith,  21  Bofrb., 
489  ;  S.  P.,  1809,  Hutcheson  «.  Peck,  6  Johm,, 
196. 

39.  Truant  and  idle  children,  how  may  be 
bound  out.    Lawt  of  1853,  868,  ch.  185. 

As  to  the  power  of  a  parent  to  dispose  of 

the  custody  of  a  child  by  Deed  or  W^ill,  see 

GUASDIAN  HID  WaBD. 

As  to  mode  of  proceeding  upon  Habea% 
CorpuSi  see  Habbab  Gobpus. 

n.  Mutual  Duty  op  Suppobt. 

40.  Maternal  ancestor.  A  child  is  bound, 
under  1  Rev.  l!  of  1818,  286,  §  21,  to  support 
his  maternal,  as  well  as  his  paternal  grand- 
parents. Supreme  Ot.,  1826,  Bxp.  Hunt,  6 
Oou>^  284. 

41.  The  father,  mother,  and  ohUdren  of 

any  person  unable  to  support  himself  must  main- 
tain him,  and  may  be  compelled  to  do  so  by  the 
overseers  of  the  poor.  1  Reo.  Stat.,  614,  §§1,2. 
See,  also,  Pooa. 

42.  The  liability  of  a  child  to  support  an 
infirm  and  indigent  parent,  is  created  solely 
by  statute  (1  Bet.  Stat,  614,  §  1),  and  can 
only  be  enforced  in  the  mode  there  directed ; 
and  therefore,  a  promise  from  the  child  to  pay 
for  necessaries  furnished,  without  his  request, 
to  bis  indigent  parent,  is  not  implied  by  law ; 
and  an  action  to  recover  for  necessaries  so 
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furniBhed  cannot  be  maintained.  Supreme  Ct.j 
1819,  Edwards  v.  Davis,  16  Johns.^  281. 

48.  A  aoa-Jn-lai^  is  not  bound  to  support 
his  wife's  mother.  The  statute  extends  only 
to  natural  relativee.  Ontario  Gen.  8eu.  (1845  ?), 
Anonymous,  8  N,  F.  Leg,  OU.^  854. 

44.  Legi^  eWgation.  That  there  is  no 
legal  obligation  on  a  parent  to  muntain  his 
child,  independent  of  the  statutes.  [Question- 
ing many  authorities.]  Supreme  Ot.^  1851, 
Raymond  «.  Loyl,  10  .Sarft.,  488;  but  see 
Eitel  V.  Walker,  2  Bradf,,  287. 

45.  Equity  cannot  compel  a  parent  to  sup- 
port an  infant  child.  The  legal  remedies  must 
be  pursued.  Chancery,  1844,  Matter  of  Ryder, 
11  Paige,  185;  aflSrming  S.  0.,  4  Edv).,  388. 

46.  Parent's  liability  for  necesBarlea. 
Although,  if  a  parent  neglects  to  provide 
necessaries  for  his  child,  a  third  person  may 
supply  them,  he  must  take  notice  of  what  is 
actually  necessary  for  the  infant,  according  to 
his  situation  in  life;  and  where  the  infant  is 
under  the  control  of  his  parent,  there  must  be 
a  clear  and  palpable  omission  of  duty,  in  that 
respect,  on  the  part  of  the  parent,  in  order  to 
authorize  any  other  person  to  act  for,  and 
charge  the  expense  to  the  parent  Supreme 
Ot,  1816,  Van  Valkinburgh  v,  Watson,  18 
Johns.,  480;  1852,  Chilcott  v.  Trimble,  18 
Barh.,  502 ;  1867,  Clinton  v.  Rowland,  24  Id., 
684.  Followed,  K  7,  Com.  PI,  1856,  Henry' 
«.  Betts,  1  HiU.,  156 ;  but  compare  Raymond 
«.  Loyl,  10  Barb.,  488. 

*  47.  It  must  appear  that  the  articles  supplied 
were  famished  with  the  assent,  or  by  the  au- 
thority of  the  father,  or  to  keep  the  children 
from  absolute  want,  or  that  there  was  abso- 
lute necessi  ty  for  them.  Testimony  that "  thoy 
were  necessary  for  the  children"  is  not  enough. 
K.  T.  Com.  PI,  1856,  Poock  «.  Miller,  1  Bilt, 
108. 

48.  Abandonment  by  child.  A  child  left 
his  mother's  family,  in  disobedience  of  her 
express  commands,  and  went  to  live  with  the 
plaintiff,  under  an  agreement  to  remain  with 
him  till  majority; — Held,  that  a  promise  of 
the  mother  to  pay  for  his  support  could  not 
be  implied.  Supreme  Gt.,  1861,  Raymond  «. 
Loyl,  10  Barl.,  488. 

49.  Zhnancipatlon  by  parent  Though  a 
parent  has  given  his  infant  child  her  time,  if 
she  becomes  sick  and  infirm,  while  working 
for  wages  for  another,  he  is  liable  for  her 
necessary  support.    An  emancipation  is  not 


to  be  deemed  irrevocable.  Supreme  Ot.,  1820, 
Olark  V.  Fitoh,  2  Wend.,  459. 

50.  Where  a  minor  son,  over  twenty  years 
of  age,  having  been  a  clerk  in  New  York,  re- 
ceiving his  own  wages,  but  residing  in  his 
father^s  family,  went  to  Oalifomia  with  the 
consent  of  his  father,  who  advanced  the  ex- 
penses of  bis  passage,  but  neither  received  his 
earnings  nor  provided  for  his  support  abroad ; 
— ffeld,  that  the  father  was  not  liable  foi 
necessaries  ftimished  to  the  son.  N.  K  Com. 
PI,  1855,  Johnson  v.  Gibson,  4  R  B.  Smith, 
281. 

5X  Sappoit  by  relative.  Where  a  child 
resides  in  the  family  of  a  relative,  supported 
by  them  without  any  request  or  oidpablv 
omission  on  the  part  of  the  father,  a  proraiM 
on  his  part  to  pay  the  relative  for  the  support 
of  the  child  will  not  be  implied.  And  an  ez- 
pr^iss  promise  to  pay,  made  after  the  consider- 
ation has  been  executed,  is  not  sufficient  with- 
out a  precedent  request.  [1  Sannd.,  264,  n. 
1;  14  Johns.,  878;  Id.,  180;  18  Id.,  257;  24 
Wend.,  97,  99]  Supreme  Ct.,  1852,  Ohiloott 
«.  Trimble,  18  Barb.,  502. 

52.  Agency.  Evidence  that  a  minor  child 
ordered  clothes  of  a  person,  for  which  his 
father  subsequently  paid  without  objection,  is 
sufficient  to  warrant  a  finding  of  authority 
(Irom  the  parent  to  the  child  to  incur  such 
obligations,  and  make  such  contracts  on  be- 
half of  the  father  with  the  same  person.  IT.  T. 
Com.  PI,  1856,  Henry  v.  Betts,  1  Eilt,  156. 

58.  Step-iiather.  A  husband  is  not  bound 
to  maintain  his  wife's  child  by  a  former  hu8<* 
band.  The  statute  (1  Beo.  JL,  280,  §  21)  ex- 
tends only  to  natural  relations.  [4  T.  R.,  118 ; 
4  East,  76.]  Supreme  Ct,  1880,  Gay  «.  Bal- 
lon, 4  Wend.,  408.  To  the  same  effect,  1849, 
Williams  v.  Hutchinson,  5  Barb.,  122.  Ct.  of 
Appeals,  1850,  Williams  v.  Hutchinson,  8  IT. 
F.  (8  Comet.),  812;  Bartley  v.  Bichtmyer,  4 
IT.  Y.  (4  Com^t.),  88.  V.  Chan.  Ct.,  1886, 
Elliott  V.  Lewis,  8  Mw.,  40. 

54.  Where  a  husband  had  supported  the 
children  of  his  wife  by  a  former  marriage, — 
Held,  that  their  board  and  expenses  consti- 
tuted a  just  debt  to  him,  notwithstanding  a 
declaration  that  he  did  not  intend  to  charge 
them.  V.  Chan.  Ct.,  1886,  Elliott  v.  Lewis,  8 
Mw.,  40. 

55.  A  8tep*father  who  receives  into  his 
family,  supports,  and  educates  the  children  of 
his  wife  by  her  former  husband,  cannot  sub- 
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tain  an  actaon  at  law  against  them  for  the 
necessaries  so  fnmished,  without  an  express 
promise  to  pay,  made  after  they  have  attained 
their  majority.  They  will  he  deemed  to  have 
dealt  with  each  other  in  the  character  of  par- 
ent and  child,  and  not  as  strangers.    Supreme 

Ct,  1851,  Bharp  c.  Oropsey,  11  B(vrh,^  224; 
overruling,  in  this  respect,  Gay  v.  Ballon,  4 

F«rkZ.,  403. 

56.  BxpoBizig  child  with  intent  to  abandon 
it,  punishable.     1  Jteo.  Stat.,  666,  S  36. 

As  to  liability  for  support  of  Bastard  child, 

see  Bastardy,  6 ;  Damages,  259. 

m.  Sbbyicbs  Aim  Earnings  of  Ghil- 

BBEN,  AND  INJURIES  TO  THSlf . 

57.  Parents  may  recover  for  servloeB. 

In  general,  whatever  a  child  earns  belongs  to, 
and  is  to  be  recovered  in  the  name  of  the  par- 
ent Where  there  is  no  agreement,  express 
or  implied,  that  payment  may  be  made  to  the 
child,  the  parent  alone  is  entitled  to  his  earn- 
ings, and  the  action  must  be  brought  in  his 
name.  Supreme  Ct,^  1880,  Shute  v.  Dorr,  6 
Wend.^  204.  Followed,  1642,  Letts  v.  Brooks, 
EiU  A  D.  Supp.,  86. 

58.  Parent's  contract  for  child's  servica 
A  father  can  bind  himself  by  his  contract, 
that  his  minor  child  shall  serve  another  dur- 
ing the  period  for  which  he  is  by  law  entitled 
to  them,  for  a  compensation  to  be  paid  to 
himself,  and  for  the  support  and  education  of 
the  diild.  [7  Mass.,  164;  6  Pick.,  260;  8 
Johns.,  828.]  Supreme  Ot.^  1862,  Van  Dom 
f>.  Young,  18  jB<w6.,  286. 

59.  That  indentures  which  do  not  conform 
to  the  statute  relating  to  apprentices,  may,  if 
executed  by  the  father,  be  held  binding  on  him, 
both  at  common  law,  and  under  2  Bev.  Stat., 
8  ed.,  209,  §  1,  which  expressly  authorises  him 
to  dispose,  by  deed,  of  the  custody  of  his 
child  during  his  minority,  or  for  a  less  term. 
Supreme  Gt,^  1860,  Fowler  «.  HoUenbeck,  9 
Barh.^  809. 

GO.  Legitimacy.  One  suing  for  compen- 
sation of  services  rendered  by  his  child,  must 
show,  if  the  relationship  be  denied,  that  the 
child  is  legitimate,  and  for  that  purpose  must 
give  some  evidence  of  a  marriage.  Testimony 
that  the  pUiintiff  was  the  father  is  not  suffi- 
cient, because  it  is  consistent  with  illegiti- 
macy. Supreme  Gt.y  1861,  Armstrong  «.  Mc- 
Donald, 10  B(vrh.^  800.  Opposed,  Haight  v, 
Wright,  20  How.  Pr,,  91. 
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61.  Child's  sendees  to  parent  Where  a 
daughter  lived  with  her  father  for  thirty  years 
as  a  member  of  his  family,  and  was  taken  care 
of  by  him  as  such,  without  any  agreement  for 
compensation  for  her  services, — Held^  that  the 
law  could  not  imply  one.  The  family  relation, 
in  the  absence  of  any  express  agreement  or 
promise  to  pay,  is  a  bar  to  any  right  of  re- 
covery. Supreme  Ot.^  1861,  Dye  «.  Kerr,  16 
Barh.y  44^ ;  and  see  Oropsey  v,  Sweeney,  27 
/<?.,  810;  S.*0.,  7  Abbotts''  Pr.,  129. 

62.  So  Jield^  although  an  executor  had  given 
a  note  for  the  amount  of  the  demand.  Su- 
preme Ot.,  1861,  Dye  «.  Kerr,  16  Barb.^  444. 

63.  A  father  promised  to  pay  his  infant 
daughter  certain  wages  for  her  services,  and 
she  worked  for  him,  in  his  family,  during  and 
after  her  minority.  Held^  in  an  action  to  re- 
cover for  the  services  rendered  after  she  came 
of  age,  that  the  agreement  was  evidence  of 
their  value.  Supreme  Ot.y  1860,  Fort «.  Good- 
ing, 9  Barb,^  871. 

'64.  Step-father  not  liable  for  services. 
Although  a  step-father  is  not  by  law  entitled 
to  the  custody  or  services  of  the  children  of 
his  wife  by  a  former  husband,  nor  bound  to 
maintain  them,  yet  where  he  assumes  the  re- 
lation of  a  parent  towards  them,  and  receives 
them  into  his  family  and  supports  and  edu- 
cates them  on  the  same  footing  as  his  own 
children,  he  is  not  liable  to  thom  in  an  action 
for  services  rendered  to  him  by  them  during 
their  minority,  although  the  value  of  such 
services  may  exceed  the  expenses  of  their 
education  and  support.  Under  such  circum- 
stances a  promise  to  pay  wages  cannot  be 
implied.  The  infantas  consent  to  waive  his 
right  to  wages  may  be  presumed;  for  they 
have  power  to  make  a  beneficial  contract  to 
provide  themselves  with  a  home.  Ot.  of  Ap- 
peals, 1860,  Williams  v,  Hutchinson,  3^.  T. 
(8  Comst),  812;  affirming  a  similar  case,  6 
Barb.,  122 ;  and  see  Hartley  «.  Richtmyer,  4 
AT.  Y.  (4  Comet),  88. 

65.  Marriage  of  widow.  That  where  a 
widow,  having  children,  marries  again,  she 
can  no  longer  control  their  persons,  property, 
or  earnings.  Supreme  Ct,  1849,  Williams  v, 
Hutchinson,  5  Ba/rb.,  122. 

66.  Emancipation.  The  father  may  eman- 
cipate his  child,  or  the  child  may,  by  the 
father's  consent,  be  entitled  to  his  own  ser- 
vices. Supreme  Ct.,  1827,  McCoy  v.  Huflf- 
man,  8  Cow.,  84 ;   and  see  Sliute  t.  Dorr,  5 
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WeTid.,  204;   Burlingame  v.  Barlingame,  7 
Cow.^  92 ;  Oanovar  «.  Oooper,  8  Barb.,  116. 

67.  Where,  by  the  father's  consent,  an  in- 
fant served  for  another,  under  the  promise  of 
the  latter  to  do  well  bj  the  infant, — Beld^  that 
it  was  to  be  inferred  that  the  infant,  and  not 
the  father,  was  entitled  to  the  compensation 
of  his  services.  Supreme  GU,  1827,  Burling- 
ame 0.  Burlingame,  7  Cow,,  92. 

68.  The  continued  absence  of  the  father, 
without  supporting  or  controlling  his  son, — 
Held,  evidence  of  consent  that  the  son  might 
labor  for  his  own  benefit.  Supreme  Ot.,  1848, 
Oanovar  v,  Oooper,  8  Barb.,  116. 

69.  When  a  minor  son  makes  a  contract  for 
his  services  on  his  own  account,  and  the  father 
knows  of  it  and  makes  no  objection,  there  is 
an  implied  assent  that  the  son  shall  have  his 
own  earnings.  [8  Pick.,  202.]  Supreme  Ct.^ 
1861,  Armstrong  v.  McDonald,  10  Ba/rb,,  800. 

70.  Notice  to  employer.  The  parent  or 
guardian  who  claims  wages  of  minor  must  notify 
the  employer  within  thirty  days  after  commence- 
ment of  service,  in  de&ult  of  which  notice,  pay- 
ment to  the  minor  is  valid.  Lawt  </ 1850,  579, 
ch.  266  ;  and  see  Clinton  v.  Bowland,  24  Bcarh., 
684. 

As  to  IndentnreB  of  apprenticeship,  and 
the  rights  of  the  parties  under  them,  see  Ap- 

PBINTIOE. 

71.  The  iiather  may  sae  for  a  son's  ser- 
vices rendered  under  a  contract  made  with 
the  father,  although  he  had  permitted  the  son 
to  receive  his  own  wages.  N.  Y,  Oom.  Pl,^ 
1864,  Wentworth  «.  Buhler,  8  E.  D,  Smithy 
306. 

72.  Zi^iirleB  to  child.  A  parent  cannot 
maintain  an  action  against  the  trustees  of 
common  schools  for  damages  for  expelling  his 
child,  nor  for  the  costs  of  an  appeal  to  the 
superintendent.  In  no  case  can  a  parent  sus- 
tain an  action  for  an  injury  to  his  child,  unless 
som^  actual  loss  has  accrued  to  him,  or  he  has 
been  subjected  to  the  violation  of  some  right 
from  which  a  possibility  of  damage  may  arise. 
[2  Carr.  &  Payne,  678 ;  15  Wend.,  636 ;  Reeve's 
Domes.  Rel.,  291 ;  8  N.  Y.  (8  Oomst.),  498 ;  20 
Wend.,  210.]  Supreme  Ct,  1852,  Stephenson 
V.  Hall,  14  Barb.,  222. 

73.  Negligence.  An  infant  of  very  tender 
years,  who  is  negligently  permitted  to  stray 
into  a  highway,  and  is  there  run  over,  through 
mere  inadvertence,  and  not  through  wilfulness 
or  gross  negligence,  cannot  sustain  an  action 
for  the  injury ;  the  negligence  of  the  parent  or 


guardian  is  imputable  to  the  child.  Supreme 
Ct.,  1839,  Hartfield  v.  Roper,*  21  Wend.,  616; 
and  see  Gilligan  v,  N.  T.  &  Harlem  R.  R.  Oo., 
1  B.  D.  Smith,  468. 

As  to  actions  for  Injuries  to  children,  see 
Damaobs,  255-257;  Dbath,  II.;  NBOuaBNOB; 
Sbduotio^t. 
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[Under  tbiB  Utle  tfe  preoentod  the  oaa«e  and  statates  rela- 
tlnff  to  parties  In  saita.  Other  lUnstratione  pf  the  same  prln- 
dpTes  win  be  found  under  the  tities  of  the  yarloos  oaoBee  of 
action,  which  should  be  consulted  in  connection  with  this 
title.  The  matters  relating  to  the  various  special  proceed- 
ings are  reserved  for  their  respective  titles.  The  subjecu  of 
AB^Tiifurr  ANv  Bbtival,  Amutdiixiit,  Afpbakangs, 
OoMBOLiDATfoir  ov  AonoKB,  OuASDiAK  Ao  Limc  and  Nbxt 
FBinn>,  Imtbkplbadbb,  Jodidkb,  JuRSDiorioif,  Plxadino^ 
Rbmotal  or  OAuan,  Skousitt  fob  Coen,  Sbbtxcb,  and  the 
like,  are  the  snbt)eotB  also  of  separate  articles;  and  the  per- 
sonal disabilities  of  Mabbibd  Wombit,  Ibvartb,  Imbanb 
Pbbsohs,  and  HABtnrAL  DamnLABDa,  will  be  found  treated 
under  their  respective  titles.] 

I.  In  actions  at  common  law. 

1.  In  general p.  227 

2.  Eules  eonceming  the  eha/raeter  or 

relation  of  the  parties, 

A.  Agents  and  their  principals 227 

B.  Assignors  and  assignees 229 

C.  Corporations  and  associations...  229 

D.  Executors  and  administrators. . .  280 

E.  Goyemments  and  officers 280 

F.  Husband  and  wife 231 

G.  Insane  persons 282 

H-Partners 232 

I.  Surviving  debtor  and  representa- 
tive of  deceased 283 

J.  Tenants  in  common,  &€ 233 

K.  Trustees,  of  various  classes 233 

8.  Eulee  applicable  to  particular  ao- 

tiona  and  ca/utee  of  action 284 

IL  In  suits  in  equitt. 

1.  Oevieral  prinoiplee 28if 

2.  Rulee  concerning  the  cha/raeter  or 

relation  of  the  partie$, 

A.  Agents  24c 

B.  Bankrupts  and  insolvents 24& 

C.  Corporations  and  associations  and 

their  officers 244 

D.  Executors  and  administrators. . .  246 

E.  ^lovemments  and  officers 246 

F.  Husband  and  wife 246 

G.  Insane  persons 247 

H.  Legatees,  heirs,  devisees,  &o. . . .  247 

I.  Trustees,  oestuis  que  trust,  &c.. .  249 


*  See  this  case  in  table  of  Oases  CBmaisBD,  Vol. 
I.,  AnU. 
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8.  £ule$  applicahU  to  particular 
clashes  of  8uits  or  grounds  of 
relief, 

A.  Contribution.   Insurance.    Inter- 

pleader.   Waste p.  251 

B.  Creditors'  suits 261 

C.  Diacovery 252 

D.  Foreclosure. 

a.  The  mortsigor  and  mortgtgM,  and 

the  aaaignor • 252 

&.  Owner  of  eqoitj  of  redemption 258 

e,  Inoumbrancers 254 

dL  Otherpenona 255 

£.  Fraud.    Undue  influence,  ftc —   255 

F.  Ii^unction-suits 256 

G.  Bedemption 256 

H.Bevivor 267 

I.  Specific  performance 267 

nL  Ih  oiyil  actions  (unpbb  thb  Gods 
OF  Pbookdubb). 

1.  In  general 268 

2.  The  real  party  in  interest  to  sue.  268 
8.  Juignon  and  aaigneee 261 

4.  lYueteee  and  agents 262 

5.  Bailors,  bailees^  Ac 264 

6.  Ociaemments  and  officers 265 

7.  BMand  and  wife 266 

8.  Who  may  he  plaintiffs 268 

9.  Who  should  be  d^endants 269 

10.  Bepresentation,    Refusal  to.join 

as  plaintiff ; 271 

11.  Joint  actions  against  seieeral  . . .  272 

12.  Rules  applicable  to  particuJar 

causes  of  action 278 

18.  Tranters  of  Interest.    New  par- 

ties 277 

L  In  AcnoKs  at  Common  Law. 

'  1.  In  OeneraX, 

X.  Two  oapaoitles.  A  plaintiff  may  sue  in 
two  capacities  if  they  are  not  inconsistent, — 
e.  g.y  as  public  administrator  and  as  adminis- 
trator  de  bonis  non.  K  T.  Com,  PL  (1848  ?), 
Ketchum  «.  Morrell,  2  K  Y.  Leg,  Obs^  58. 

2.  An  action  for  a  penalty,  of  which  one 
half  is  given  to  the  prosecutor  and  one  half  to 
pablic  officers,  properly  brought  in  the  names 
of  both.    Blasdell  o.  Hewit,  8  (7ai.,  187. 

3.  Defendanti  not  served.  Where  several 
are  named  as  defendants  in  an  action  for  a 
tort,  bat  all  are  not  served  with  the  process, 
sooDie  being  returned  not  found,  the  suit  is 
deemed  to  be  pending  only  against  those 
served.  Supreme  Ct,^  1847,  Norton  «.  Hayes, 
4  Dm.,  240. 


4.  Where  different  parties  to  a  bill  or  note 
are. sued,  but  one  only  served,  plaintiff  may 
proceed  separately  against  him.  Supreme  Ot., 
1889,  Scott  V.  Standart,  19  Wend.^  642. 

5.  TdrtB  relating  to  real  property.  As  a 
general  rule,  in  actions  in  form  ex  delicto,  for 
a  tort  committed  by  several,  the  plaintiff  may 
sue  any  of  them,  and  the  non-joinder  of  others 
cannot  be  pleaded  in  abatement  Where  the 
action  relates  to  real  property,  if  it  is  such  as 
to  draw  in  question  the  title,  all  those  jointly 
concerned  should  be  joined, — e,  g.,  in  an  action 
on  the  case  against  joint-owners  of  land  for 
damages  arising  from  their  neglect  to  perform 
a  duty  resulting  from  their  ownership ; — ^but 
where  the  act  complained  of^  consists  in  a  mal- 
feasance, such  as  the  erection  of  a  nuisance  on 
the  land,  their  title  cannot  come  in  question, 
and  they  are  severally  liable.  [1  Ohitt.  PL, 
75,  76;  5  T.  R.,  66;  7  Hen.  lY.,  8.]  Supreme 
Ct.,  1817,  Low  9.  Mumford,  XA^JohnM.,  426. 

2.  Rules  concerning  the  Character  or  Relation 

of  the  Parties. 

A.  Agents  and  their  Principals. 

6.  Remedies,  whether  by  action  or  distress, 
must  be  pursued  in  the  name  of  the  party  in 
interest,  and  not  in  the  name  of  the  agent  who 
made  the  contract,  or  who  is  appointed  to 
make  collection.  [Ham.  on  Parties,  4^  29 ;  1 
Ohitt.  PL,  2 ;  8  Bos.  <fe  P.,  147 ;  2  Taunt,  874.] 
Supreme  Ct.,  1889,  Buckbee  e.  Brown,  21 
Wend.,  110. 

7.  Agreement  by  attorney.  By  an  agree- 
ment, A.  as  attorney  of  B.  covenanted  to  con- 
vey land,  and  he  executed  the  agreement  as 
attorney  of  B.  Held,  that  if  the  agreement 
was  valid  as  the  agreement  of  the  principal,  a 
suit  upon  it  must  be  brought  by  him.  In  any 
case  no  action  could  be  maintained  upon  it  by 
the  attorney.  [2  Ld.  Raym.,  1418;  Oom. 
Dig.,  Atty.,  14.]  Supreme  Ct.,  1810,  Bogart 
0.  De  Bussy,  6  Johns.  <,  94. 

8.  An  attorney  in  fact,  under  a  revocable 
power,  cannot  sue  in  his  own  name  to  recover 
from  an  attomey-at-law,  whom  he  employed, 
moiiey  received  by  the  latter  for  him.  A 
mere  agent  or  attorney,  not  having  any  bene- 
ficial interest  in  a  contract,  cannot  maintain 
any  action  upon  it  in  his  own  name.  [8  Bos. 
4fe  P.,  147.]  Supreme  Ot.,  1818,  Gunnt>.  Oan- 
tine,  10  Johns.,  887 ;  S.  P.,  Herrick  v.  Oarman, 
Id.,  224. 

9.  Where  there  Is  an  express  written 
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promise  to  the  agent,  and  the  principal  rati- 
fies the  aot  of  the  agent,  the  action  may  be  in 
the  name  of  the  agent  Supreme  Ct.^  1842, 
Harp  9.  Osgood,  2  Hill,  216. 

10.  Implied.  If  even  a  mere  agent  or  at- 
torney has  the  legal  title  to  a  choee  in  action, 
he  may  recover  on  the  promise  which  the  law 
implies  against  one  who  has  collected  money 
thereon,  and  this  although  a  like  action  might 
lie  in  favor  of  his  principal.  Ct,  ofAppeaUy 
1861,  Pooi^v.  Guilford,  10  JV;  F.  (8  8eU,\  278. 

11.  BnaineM  done  in  name  of  third  party. 
In  an  action  for  goods  sold,  the  pleadings 
showed  that  A.  carried  on  business  in  the 
name  of  B.,  but  in  truth  for  his  own  profit, 
and  on  his  own  ^onnt,  and  at  his  risk ;  and 
that  A.  sold  and  delivered,  &c.,  in  the  name 
of  B.  Held,  that  the  suit  was  properly  brought 
in  the  name  of  B,  [Oowp.,  251.]  Supreme 
Ct.,  1818,  Alsop  «.  Gaines,  10  Johm,,  896; 
and  see- Raymond  v.  Johnson,  11  Id.,  488. 

12.  Husband  and  guardian.  Where  a 
woman  and  her  children  were  entitled  to 
bounty  money  from  the  government,  and  her 
husband,  as  guardian  for  her  children,  gave  a 
power  of  attorney  to  collect  their  share,  and 
also  united  with  her  in  a  power  to  collect  her 
share, — Held,  that  he  might  in  his  own  name 
sue  the  attorney  to  recover  the  money  collect- 
ed. It  was  due  to  him,  and  it  was  not  impor- 
tant to  defendant  what  he  was  to  do  with  it, 
or  to  whom  it  ultimately  belonged.  Supreme 
Ct,  1828,  Foster  «.  Preston,  8  Cow,,  198. 

18.  ne  duty  of  a  bank  to  collect  paper 
left  with  it  for  collection,  not  being  founded 
on  express  contract  but  on  an  implied  agree- 
ment arimng  from  the  custom  of  banks,  the 
duty  is  raised,  or  the  assumpsit  implied  in 
behalf  of  such  person  as  may  be  beneficially 
Interested  in  having  the  duty  performed ;  so 
that  if  A.  leaves  a  note  for  collection,  And  B, 
becomes  the  owner  of  it  before  the  time  for 
the  performance  of  the  duty  arrives,  the  latter 
is  the  proper  person  to  bring  the  suit  for  an 
injury  arising  from  the  neglect  of  that  duty. 
Ct  of  Brrors,  1883,  Bank  of  Utica  «.  McKin- 
ster,  11  Wend.,  478;  aflSrming  S.  0.,  9  Id.,  46. 

Consult,  also,  for  other  cases  relating  to 
banks,  Banxino,  L 

14.  A  receiptor  of  goods  levied  on,  who, 
by  the  consent  of  the  parties,  employs  services 
to  render  the  goods  more  salable,  cannot 
recover  for  the  failure  of  the  person  employed 
to  return  the  property.    The  sheriff  is  the 


proper  party.  It  is  only  where  the  agent  ha& 
a  lien  upon  the  property  sold  by  him,  or  acts 
under  a  del  credere  commission,  that  he  has  a 
right  to  sue  in  his  own  name  on  a  contract 
made  for  the  principal,  or  to  set  off  a  demand 
due  to  his  principal  against  his  own  debt.  Ct 
ofErron,  1884,  Butts  v.  OoUins,  IS  Wend:,  189. 

15.  One  who  purchases  throngh  an  agent, 
though  his  name  is  not  disclosed  at  the  time, 
may  have  an  action  upon  a  warranty  given  oxi 
the  sale.  The  real  principal  when  discovered 
is  liable  for  the  price,  and  on  the  same  ground 
he  may  recover  for  a  violation  of  the  part  of 
the  agreement  which  is  in  his  favor.  In  gen- 
eral, an  action  should  be  brought  in  tiie  name 
of  the  party  whose  legal  interest  has  been 
affected,  against  ^the  party  who  committed 
the  injury.  [1  Ohitt  PI.,  1 ;  Hamm.  on  Par- 
ties to  Act.,  8;  1  Bos.  &  P.,  101,  n.  c;  8  Id., 
149 ;  8  T.  R.,  880 ;  10  Johns.,  387 ;  12  Id.,  l.J 
Supreme  Ct.,  188^  Beebe  t).  Robert,  l^Wend., 
418.  8.  P.,  jV.  Y.  Superior  Ct,  1829,  Coll- 
man  «.  Collins,  2  Hall,  669. 

1&  Mistake.  Where  an  agent  subscribed 
for  stock  and  paid  a  part  only,  but  received, 
by  mistake,  a  receipt  for  the  whole  amount^ 
and  retained  the  residue  of  the  money;  and 
the  corporation  credited  the  prinoipcd  with 
whole  amount  of  the  receipt ; — Held,  that  an 
action  against  the  agent  must  be  in  the  prin- 
cipalis name,  not  in  that  of  the  corporation. 
Supreme  Ct.,  1844,  Albany  Exchange  Bank  9. 
Sage,  6  Hill,  562. 

17.  An  auctioneer  who  sells  goods  for  a 
third  person,  may  maintain  an  action  in  his 
own  name,  for  the  price.  He  has  possession 
and  a  special  property.  [1  H.  Bl.,  81.]  Su- 
preme Ct.,  1819,  Hulse  ©.  Young,  16  Johne.,  1. 
Compare  Mntum  «.  Main,  7  N'.  T.  (3  Seld.\ 
220 ;  affirming  S.  C,  sub  nom.  Mintum  v.  Al- 
len, 8  Sancif.,  50. 

18.  The  oonaignor,  or  the  consignee,  may 
either  of  them  maintain  trover  against  a 
stranger,  who  officiously  intermeddles  with 
the  property  consigned.  [1  Bos.  &  P.,  47.] 
A  recovery  by  one  is  a  bar  to  an  action  by 
the  other.  Supreme  Ct,  1827,  Smith  v.  James, 
7  Cow.,  828. 

19.  Neither  the  consignor  nor  the  consignee, 
as  such,  is  to  bring  the  action ;  but  the  owner 
of  the  goods.  The  presumption  of  ownership 
which  results  from  an  unqualified  consign- 
ment may  be  rebutted ;  and  if  a  third  person 

^sues,  and  it  appears  that  he  is  the  real  owner, 
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there  is  an  end  to  the  objeotion  that  the  action 
should  be  brought  in  the  name  of  the  con- 
signee. [1  Johns.,  223 ;  6  Burr.,  2680 ;  8  T. 
R.,  880.]  Supreme  Ct,,  1886,  Everett  v.  Sal- 
tus,  15  Wend.^  474;  affirmed,  Ct,  of  Errors, 
1888,  20  23.,  267.  S.  P.,  Ct,  o/Appeah,  1860, 
Price  «.  PoweU,  S  K  Y.  (3  Gofn%t^,  822. 

As  to  the  R%l&to  and  ISataOifeiM  of  agents, 
see  PsoraiPAL  and  Aosnt,  and  the  titles  there 
referred  to. 

B.  Assignors  and  Assignees. 

20.  XdjiuT  after  atwlgninflnt.  If  notes  are 
conyerted  alter  they  are  assigned,  the  action 
for  the  eonyersion  must  be  in  the  name  of  the 
aangnee.  Ohanoery,  1828,  Ohase  «.  Ohase,  1 
Paige,  198. 

21.  After  a  growing  crop  has  been  assigned, 
an  action  for  a  subsequent  injury  to  it  must  be 
in  the  assignee's  own  name.  Supreme  Ot., 
1812,  Garter  «.  Jarris,  9  Johm^  148.  Oom 
pare  A<nsdn  «.  Sawyer,  9  Cow,,  89. 

22.  Amrignnient  to  one  of  several  del>toota. 
An  aasignment  of  a  demand  against  three,  to 
one  of  them,  does  not  bar  an  action  in  the 
name  of  the  assignor  against  the  three  nomi- 
sally.  Nor  ought  an  assignment,  which  is 
merely  by  way  of  a  pledge,  to  work  a  release. 
Supreme  OU,  vm,  Blsncherd  v.  Ely,  21  W&nd,, 
842. 

28.  Baoape.  Where  an  assignee  recovers 
,  judgment  in  the  name  of  his  assignor,  he  is  to 
be  protected  throughout  If  he  issues  execu- 
tion giving  the  sheriff  notice  of  his  equitable 
interest;  and  the  sheriff,  having  arrested  the 
defendant,  suffers  him  to  escape,  the  assignee 
may  sue  therefor  in  the  name  of  the  assignor, 
and  the  ^enff  cannot  avail  himself  of  a  re- 
lease from  the  nominal  plaintiff.  Supreme  Ot,, 
1818,  Martin  9.  Hawks,  15  Johm,,  405. 

at.  Bspreaa  pronbiae  to  aaafgnee.  The 
assignee  of  a  chose  in  action  must  sue  in  his 
own  name,  upon  an  express  promise  to  him  to 
pay  it.  Supreme  Ot,,  1825,  Oompton  «.  Jones, 
4  Goto,,  13 ;  but  compare  Dubois  v,  Doubleday, 
9  Wend,,  817 ;  Granger  v.  Howard  Ins.  Oc,  5 
23.,  200. 

25.  Without  at  least  an  express  promise, 
the  assignee  cannot  maintain  the  action;  and 
a  part-payment  to  him  does  not  raise  an  im- 
plied promise.  Supreme  Ct,  1832,  Dubois  «. 
Doubleday,  9  Wend.,  817.  To  similar  effect, 
.Supreme  Ct,  1842  [citing  4  Oow.,  18 ;  1  Ohitt. 
PL,  9;  8  T.  R.,  595;  3  N.  H.,  82;  4  Id.,  69; 


14  Mass.,  107;  12  Id.,  281;  10  Id.,  816;  9 
Wend.,  817;  6  Id.,  200],  Jessel  «.  Williams- 
burgh  Ins.  Co.,  8  BiU,  88. 

26.  Ptu-ohaaer.  Although  the  captain  of  a 
vessel  has  made  a  verbal  arrangement  with 
the  owner  for  purchase  of  an  interest,  yet  if 
he  has  not  taken  any  conveyance,  he  is  not  a 
necessary  co-plaintiff  in  an  action  by  the  owner » 
upon  a  charter-party.  [10  Johns.,  896;  4- 
Wend.,  629;  8.  Cow.,  84.]  Ct  of  Appeals, 
1858,  Ward  v.  Whitney,  8  JV.  F.  (^Seld.),  442. 

27.  Nominal  pkdntilE  Where  an  action  is 
brought  in  the  name  of  an  assignor,  by  the 
assignee,  or  person  beneficially  interested,  de- 
fendant cannot  avail  himself  of  the  plaintiff's 
want  of  interest.  Supreme  Ct.,  1818,  Alsop 
«.  Gaines,  10  Johns.,  396;  1814,  Raymond  v. 
Johnson,  11  Id.,  488. 

2a  The  fact  that  the  holder  and  owner  of 
a  negotiable  note  prosecutes  in  the  name  of  a 
stranger,  witiiout  his  knowledge  or  consent,  is 
no  bar  to  recovery.  [11  Johns.,  62.]  Supreme 
Ct.,  1886,  Gage  «.  Kendall,  15  Wend,^  640; 
8.  P.,  1841,  Guernsey  v.  Bums,  25  Id.,  411. 

20.  Salt  against  atookboldera.  The  second 
indorsee  and  holder  of  a  biU  had  obtained 
judgment  against  the  drawers,  and  the  second 
indorser  who  was  liable,  paid  the  amount  to 
the  holder  and  received  from  him  an  assign- 
ment of  the  judgment.  The  drawers  were  an 
incorporated  company,  the  stockholders  of 
wiiio^  were  personally  liable  for  its  debts. 
^Hd,  that  the  assignee  might  ijise  the  name  of 
the  plaintiff  in  the  judgment,  in  an  action  to 
enforce  the  liability  of  stockholders.  Supreme 
Ct.,  1846,  Harger  «.  McOullough,  2  Den.,  119. 

30.  XTae  of  name  of  aaafgnee  In  bank- 
mptcy.  That  the  assignee  of  a  chose  in  ac- 
tion cannot  sue  at  law  in  the  name  of  the 
assignee  in  bankruptcy  of  his  assignor,  with- 
out their  consent  Chanoery,  1848,  Ontario 
Bank  9.  Mumford,  2  Barb.  Ch.,  696. 

31.  Party-waU.  A  subsequent  purchaser 
of  one  lot  cannot  sue  in  his  own  name  to  re- 
cover the  value  of  a  party- wall,  on  a  promise 
to  pay  for  it,  made  to  his  grantor  who  built  it. 
IT.  Y.  Com.  PI,  1846,  Pentz  ads*  Brown,  5 
N.  Y.  Leg.  Ohs.,  19. 

C.  Corporations  and  Associations. 

32.  Stook  anbaoxiptiona.  A  joint-stock 
association  was  formed,  and  the  members 
made  subscriptions  of  stock,  payable  to  the 
trustees  or  their  successors.   Subsequently  the 
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asBOciation  was  incorporated,  and  new  trns- 
tees  or  directors  chosen.  Held^  that  an  action 
on  a  sahscription  must  be  in  the  name  of  the 
original  trustees,  to  whom  the  promise  was 
made.  BwpretM  Ct,^  18S8,  Townsend  o.  GK>e- 
wey,  19  Wend.^  424.  Followed,  Ot.  of  Appeals^ 
1861,  Davis  «.  Garr,  6  JVi  F.  (2  Seld.),  124. 
Compare  Cross  v.  Jackson,  6  Bill,  478. 

38.  The  president  of  a  banking  association 
organized  under  the  statute  may  sue,  as  presi- 
dent, for  a  stock  subscription  made  before  the 
association  was  organized,  and  payable  in 
terms  to  the  directors.  The  intent  of  such 
subscription  is  to  create  a  debt  due  the  cor- 
poration upon  its  organization,  and,  as  such, 
recoverable  by  the  president  under  section  21 
of  the  act.  Supreme  Ct.^  1841,  Stanton  «,  Wil- 
son, 2  Hill,  158. 

34.  The  cashier  of  a  bank  cannot  sue,  in 
his  own  name,  a  note  belonging  to  the  bank, 
at  least  without  evidence  that  the  bank  di- 
rected the  suit,  or  had  assigned  it  to  him.  His 
possession  of  it  is  not  in  his  individual  capa- 
city ;  he  has  only  its  custody ;  the  bank  has 
the  possession.  Supreme  Cty  1880,  Olcott  «. 
Bathbone,  5  Fen^.,  490. 

35.  A  foreign  corporation  may  sue  in  this 
State.  [4  Cow.,  629.]  And  where,  after  such 
a  corporation  had  sued,  its  charter  was  re- 
pealed and  its  property  vested  in  trustees, — 
Held,  that  the  trustees  might  be  substituted 
as  plaintiflfe.  Supreme  Ct.,  1826,  N.  J.  Pro- 
tection &  Lombard  Bank  v.  Thorp,  6  (7<w., 
46.  Approved,  CU  of  Appeals,  1851,  Hoyt  t>. 
Thompson,  6  K  Y,  (1  Seld.),  820. 

3&  An  onlncoiporated  company  cannot 
sue  in  the  name  of  the  trustees.  Supreme  Gt., 
1816,  Niven  «.  Spickerman,  12  Johns,,  401. 

Consult,  also,  Oobpobation,  and  FoBEieir 

COBPOBATION. 

37.  Tkmstees  de  facto  of  a  religious  so- 
ciety, though  it  be  not  duly  incorporated,  have 
possession  of  the  house  under  color  of  right, 
and  may  bring  suit  against  a  trespasser.  Su- 
preme Ct,,  1882,  Green  «.  Cady,  9  Wend.,  414. 

As  to  actions  on  behalf  of  Joint-stock  as- 
Boclatlons,  dec.,  see  ir^ra, 

D.  Executors  and  Administrators. 

38.  Joinder.  Where  there  are  several  ex- 
ecutors, they  must  all  join,  even  though  some 
renounce.  [9  Co.,  87;  1  Chitt.  PI.,  13;  1 
Saund.,  291 ;  8  Bac,  82;  Toll.,  68.]  Supreme 
Ct.,  1880,  Bodle  «.  Hulse,  6  Wmd.,  818. 


39.  In  actions  by  or  against  executors,  it  \» 
not  necessary  to  Join  those  to  whom  letters  have 
not  issued,  and  who  have  not  qualified.  Xcrm  <if 
1888,  108,  ch.  149,  §  1. 

40.  Where  there  are  two  administrators, 
one  only  acting,  he  may  sue  alone  in  his  own 
right  on  a  guaranty,  executed  since  the  dece- 
dent's death,  of  a  promissory  note  belong^ 
to  the  estate.  Supreme  Ot,  1886,  Packer  «. 
Willson,  16  Wend,,  848. 

41.  Btilta  In  Individual  capacity.  A  prom- 
issory note,  negotiable  and  indorsed  in  blank, 
coming  to  the  hands  of  an  administrator  as 
such,  may  be  sued  by  him  in  his  proper  name, 
as  if  indorsed  to  him  individually.  Supreme 
Gt,  1800,  Cooper  v.  Eerr,  8  Johns.  Oas.,  2  ed., 
606. 

So  of  a  foreign  administrator.  1882,  Bobin- 
son  «.  Crandall,  9  Wend,,  425. 

42.  That  an  administrator  cannot  recover,, 
in  his  official  capacity,  for  money  lent  N,  F. 
Com,  PI  (1848  ?),  Ketchum  «.  Morrell,  2  if.  F. 
Leg.  Obs,,  58. 

43.  An  executor  may  be  sued  individually 
on  a  note  made  by  him  as  executor  or  on  be- 
half of  the  estate.  [18  Wend.,  657.]  K  7. 
Com,  PI,  1848,  McSorley  v.  Leary,  1  JT.  K 
Leg,  Obs,,  410. 

44.  Note  given  to  executor.  An  executor 
may  sue  in  his  own  name,  or  as  executor,  a 
note  given  to  him  as  executor  for  a  debt  to 
the  intestate.  [2  Hill,  210;  2  K  H.,  420;  1 
Pet.,  686 ;  14  Mass.,  827.]  Supreme  Ot,  1849, 
Merritt «.  Seaman,*  6  Barb,,  880. 

E.  Governments  and  Officers. 

45.  Any  State  of  the  Union  may  sue  in  ita- 
corporate  name  in  the  courts  of  another  State. 
Ot  of  Errors,  1841,  Delafield  «.  State  of  Illi- 
nois, 2  BiU,  159;  and  26  Wmd,,  192.  Fol- 
lowed, Supreme  Ot,  1848,  State  of  Indiana  v. 
Woram,  6  Bill,  88. 

46.  SherlfC  It  is  not  necessary,  in  a  suit 
against  the  sheriff  for  the  acts  of  his  deputy, 
to  describe  him  as  sheriff;  and  if  his  name  of 
office  be  added,  it  is  merely  deseriptio  per* 
sonm.  Supreme  Ot,  1845,  StiUman  v.  Squire^. 
1  Ben.,  827. 

47.  Deputy.  An  action  will  not  lie  against 
a  deputy-sheriff  to  recover  money  rightfiilly 
received  by  him  in  that  character,  although, 

*BeyerBed  on  other  points,  Ct,  qf  Appeals,  1858, 
6  JV:  r.  (2  Sild.),  168. 
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while  the  money  is  yet  in  his  hands,  he  re- 
fuses to  pay  it  on  demand.  An  agent  receiTing 
money  for  his  principal,  in  porsuance  of  a  valid 
authority,  without  fraud,  duress,  or  mistake, 
is  not  liable  to  an  action  in  behalf  of  a  person 
who  is  ultimately  entitled  to  the  money,  for 
neglecting  to  pay  the  same  upon  request,  and 
before  it  is  paid  over  to  the  principal:  the 
principal  is  alone  responsible.  [Gowp.,  406 ; 
7  Johns.,  472;  5  Madd.,  47;  4  Burr.,  1984;  1 
Ohitt.  PL,  76;  2  Den.,  118.]  Ot.  of  Appeals^ 
1848,  Oolvin  «.  Holbrook,  2  N.T,  (2  Owmt.), 
126 ;  affirming  8.  0.,  8  Ba/rh,,  476. 

4a  That  where  a  sheriff  is  liable  for  the 
act  of  his  deputy,  the  party  cannot  maintain 
a  joint  abtion  against  both.  [1  Pick.,  62.]  Sti- 
pr&me  Ct^  1848,  Moulton  v,  Norton,  6  Baarh,^ 
286.  Compare,  however,  Waterbury  xi.  Wes- 
tervelt,  9  K  Y.  (6  8eU.\  698;  Moulton  «.  Nor- 
ton, 6  Bofrb,^  286;  King  i^.  Orser,  4  Dt^r,  481. 

49.  What  nama  Actions  brought  by  and 
against  public  officers  must  be  brought,  not 
by  or  against  the  office,  but  by  or  against  the 
person  holding  it,  by  his  name,  adding  his 
official  designation.  Supreme  Ot,^  1846,  Agent 
of  State  Prison  o.  Rikeman,  1  Den,^  279. 

So  held^  of  a  supervisor.  1848,  Supervisor 
of  Galway  «.  Stimson,  4  ffill,  186. 

Soj  aUoy  of  commissioners  of  highways. 
1848,  Commissioners  of  Cortland ville  «•  Peck, 
6  HilJ^  216. 

■  So^  aUoy  of  overseers  of  the  poor.  1844, 
Overseers  of  Hebron  c.  Ely,  Sill  4b  J).  Sitpp,^ 
379. 

50.  The  statute  relating  to  suits  by  and 
against  the  agents  of  the  state-prisons  (2  £et. 
Stat.y  768,  §  26),  does  not  prescribe  a  different 
rule  for^them.  Supreme  Ct.^  1846,  Agent  of 
State  Prison  v,  Rikeman,  1  Den,^  279. 

Otherwise  where,  in  an  action  against  a 
county,  the  Board  of  Supervisors  are  named 
as  defendants.  Sp.  71,  1864,  Wild  9.  Supervi- 
sors of  Columbia,  9  How,  Pr.^  816. 

51.  New  election.  Town  officers,  sued  as 
such,  cease  to  be  parties,  on  the  election  of 
their  successors.  Therefore  they  have  no  right 
to  move  for  judgment  as  in  case  of  nonsuit. 
The  successors  must  first  be  substituted.  Si^ 
preme  Ct,j  1842,  Barker  «.  Norton,  8  Mil, 
474. 

52.  Bxoiae.  An  action  for  penalties  for  sell- 
ing liquor  without  license,  under  the  Revised 
Statutes,  is  properly  brought  in  the  name  of 
overseers  of  the  poor,  in  a  town  in  which  it  is 


determined,  pursuant  to  the  act  of  1846,  to 
give  no  licenses,  notwithstanding  the  latter 
act  does  not  expressly  give  the  right  to  them. 
Ct  of  Appeals,  1864,  Manchester  v.  Herring- 
ton,  10  y.  T.  (6  3eld.\  164. 

53.  In  a  suit  for  an  excise  penalty  brought 
in  the  name  of  the  overseers,  defendant  cannot 
object,  by  motion  or  otherwise,  that  the  suit 
is  prosecuted  by  a  third  person  in  the  name 
of  the  overseers,  without  their  consent  or 
without  giving  security  for  costs,  nor  that  the 
overseers  had  not  neglected  for  ten  days  to 
prosecute,  so  that  no  other  person  had,  under 
the  statute,  a  right  to  prosecute.  Supreme  Ot, 
1847,  Thayer  v.  Lewis,  4  Den.,  269. 

F.   Husband  and  Wife. 

54.  When  wife  must  join  as  pUdzitiff    A 

husband  cannot  sue  alone  for  a  debt  which 
accrued  to  the  wife  when  sole.  [Reeves'  Dom. 
Rel.,  126.]  Supreme  Ot,  1886,  Morse  o.  Earl, 
18  Wend.,  271. 

55.  In  an  action  for  rent,  or  any  other  cause, 
accruing  before  marriage,  in  regard  to  the  real 
property  of  the  wife,  she  must  be  joined  with 
her  husband ;  but  for  rent  arising  after  mar> 
riage,  she  need  not  be  joined.  [1  Chitt.  PL, 
17,  20.]  Where  he  proceeds  alone,  he  must 
show  affirmatively  that  the  rent  accrued  after 
the  marriage.  Supreme  Ot,,  1818,  Decker  «. 
Livingston,  16  Johns.,  479. 

56.  Obligation  to  both.  On  a  bond  to  the 
husband  and  wife,  conditioned  for.  their  main- 
tenance, during  their  joint  and  several  lives, 
a  suit  may  be  brought  by  the  husband  and 
wife,  jointly.  Supreme  Ct.,  1818,  Schoon* 
maker  o.  Elmendorf,  10  Johns.,  49. 

57.  When  a  covenant  is  made  to  the  hus- 
band and  wife,  and  she  has  a  distinct  interest, 
— 0.  g,,  in  a  contract  for  the  sale  of  her  lands 
and  for  payment  to  her, — she  must  be  joined 
in  an  action  on  it.  Supreme  Ct.,  1889,  Smith 
V.  Tallcott,  21  Wend.,  202. 

58.  Where  in  such  a  covenant  the  wife's 
trustee  was  named  as  a  party  to  the  covenant, 
but,  instead  of  signing  it,  he  indorsed  thereon 
an  agreement  to  do  whatever  was  necessary 
on  his  part  to  effect  it, — Held,  that  he  also 
was  a  necessary  party  plaintiff  in  an  action  for 
a  breach.    [8  Bam.  &  C,  868.]    Ih. 

59.  In  genera],  a  wife  cannot  join  with  her 
husband  in  an  action  upon  any  contract  made 
during  coverture,  whether  with  the  wife  alone 
as  party,  or  with  the  two  jointly,  except  where 
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the  wife  is  the  meritoriuuB  oaase  of  aotion, 
and  a  party  to  an  express  promise  founded 
thereon.  Supreme  Gt.^  1845,  Thorne  v.  Dil- 
lingham, 1  Dm.,  254. 

60.  ACaiiiage  pending  suit  If  a  feme  sole, 
plaintiff  marries,  after  a  report  of  referees  in 
her  favor,  the  husband  most  be  made  a  party 
to  the  judgment,  by  aeire/acia$^  before  exeoo- 
tion  is  issued.  Supreme  Gt.^  1^0,  Johnson  v, 
Parmely,  17  Johna.,  271. 

61.  Personal  li^uxy  An  action  to  reoover 
damages  for  personal  injury  and  soffering  of  a 
wife,  caused  by  defendant's  negligence,  is 
properly  brought  in  the  name  of  the  husband 
and  wife.  [1  Ohitt.  on  PL,  62.]  Gt.  of  Ap- 
pealer 1852,  Thomas  9.  Winchester,  6  If.  Y.  (2 
SeU),  897. 

62.  2^  aa  aoUaa  for  alandwr  of  a  married 
woman,  if  the  words  are  actionable  per  m,  she 
most  join ;  if  not,  the  husband  must  sue  alone. 
the  fact  that  they  live  i^art,  under  a  deed  of 
separation,  does  not  affect  the  principle.  Su' 
preme  Gt,,  18^,  Beach  v.  Banney,  2  ffiU,  809. 

66.  For  a  oonyerstoo,  after  marriage,  of 
personal  property  which  belonged  to  the  wife 
before  marria^  the  husband  must  sue  alone. 
The  husband,  by  marriage,  acquires  an  abso- 
lute title  to  the  personal  property  of  the  wife. 
The  wife  has  no  legal  interest  in  it,  and  she  is 
not  a  proper  party  plaintiff  in  the  suit  [1 
Ohitt.  PL,  62;  2  Sauni,  471;  6  Watts,  801; 
1  Buss.,  67;  1  Bibb,  217.]  Supreme  Gt,  1848, 
Blanohard  v.  Blood,  2  Bckrb,,  852. 

64.  The  wife  cannot  be  sued  on  a  mere  per- 
sonal contract  made  during  coverture,  whether 
joined  with  her  husband  or  not,  unless  the 
husband  be  einilUer  mertwu,  or  banished,  or 
transported.  [1  Ohitt.  PL,  48 ;  2  Saund.,  180, 
n.  9.]  Supreme  Gt,  1819,  Edwards  v,  Davis, 
16  Johns.,  281. 

66.  The  husband  oannot  bo  sued  alone 
for  the  debt  of  his  wife,  contracted  before 
their  marriage.  [7  T.  R.,  848.]  Supreme  Gt., 
1811,  Angel  v.  Felton,  8  Johns.,  149 ;  1818, 
Gage  V.  Reed,  15  Id.,  408. 

66.  Covenant  of  both.  That  the  wife  can- 
not be  joined  with  the  husband  in  an  action 
for  a  breach  of  a  covenant  in  their  deed.  Su- 
preme Gt.,  1818,  Whitbeck  v.  Oook,  15  Johns., 
488. 

67.  Trustee.  In  an  action  by  or  against  a 
married  woman,  as  trustee,  her  husband  must 
be  joined.  Supreme  Gt.,  1888,  People  v.  Web- 
ster, 10  Wend.,  554. 


G.  Insane  Persons. 

68.  lyeotmeut  The  committee  of  a  lunsr 
tic,  &o.,  have  no  estate  in  h»  lands ;  and  an 
action  of  ejectment  for  the  lunatic^s  land  must 
be  brought  in  the  lunatic's  name.  Supreme 
Gt.,  1840,  Petrie  v.  Shoemaker,  24  Wend.,  85. 

69.  Committee  must  sua  Actions  on  be- 
half of  the  lunatic  must  be  brought  in  the 
name  of  the  lunatic,  and  not  in  that  of  the 
committee.  There  is  no  distinction  in  this 
respect  ^tween  actions  concerning  his  realty, 
and  those  relating  to  his  personal  estate. 
[Noy.,  27;  Shelf.  Lunatics,  895,  ed.  1888  ;  19 
Yes.,  812.]  Supreme  Gt.,  1841,  Lane  e.  Scher- 
merhorn,  1  Mil,  97.  Followed,  1850,  McKil- 
lip  V.  McKiUip,  8  Barb.,  552. 

70.  All  suits  affecting  the  person  or  proper- 
ty of  the  lunatic  must  be  prosecuted  in  his 
name,  except  those  provided  for  by  the  Laws 
of  1845,  90,  ch.  112.  That  statnte  does  not 
embrace  an  equitable  proceeding,  by  which  an 
estate  or  interest  in  real  property  is  sought  to 
be  established, — e.  g.,  a  suit  to  establish  an 
equitable  lien  in  favor  of  the  lunatic,  upon  de- 
fendant's land.  Supreme  Gt.,  1850,  McEillip 
V.  MoEilUp,  8  Barb.,  552. 

H.  Partners. 

71.  A  surviving  partner  may  sue  in  his 
own  name,  for  a  debt  to  the  partnership, 
whether  incurred  before  or  after  the  death  of 
his  copartner.  [2  T.  R.,  476;  Oomb.,  882.] 
Supreme  Gt.,  1801,  Bernard  v.  Wilooz^  2  Johns. 
Gas.,  874.  / 

7a  That  the  special  partner  in  a  limited 
partnership  under  the  statute,  should  not  be 
joined  with  the  general  partner,  in  ai^  action 
on  a  partnership  obligation.  Phillips  «.  Stew- 
art, Anth.  K  P.,  887. 

7a  A  donnant  par|per  need  not,  and  ought 
not,  to  be  joined  in  a  suit  by  the  firm.  [2 
Esp.,  468,  469,  n.;  7  T.  R.,  861,  n.;  2  Taunt, 
824;  1  Ohitt.  PL,  9;  8  Cow.,  84.]  Supreme 
Gt.,  1880,  Clark  v.  Miller,  4  TTwii.,  628.  Oth- 
erwise under  the  Code,  see  infra. 

74.  Defendant  cannot  prevail  on  a  plea  of 
the  non-rejoinder  of  his  dormant  partner. 
When  the  creditor,  at  the  time  the  contract  is 
made,  is  ignorant  that  the  debtor  has  a  secret 
partner,  he  has  the  option,  on  discovering  the 
partnership,  of  suing  the  debtor  separately,  or 
of  joining  the  dormant  partner.  Supreme  Gt., 
1888,  N.  Y.  Dry  Dock  Co.  tJ.  Treadwell,  19 
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Wend^  625.  To  aimilar  efifect,  1824  [citing  1 
Chitt  PI.,  7,  8;  2  Esp.,  468;  2  Taunt,  824, 
826],  Olarkson  v.  Carter,  8  0<w.^  84. 

75.  Broaeb  of  wazrant^.  Where  one  part- 
ner makes  a  warranty  on  a  sale,  an  action  for 
its  breach  will  lie  against  him  without  joining 
the  other.  Supreme  CUy  1808,  Olark  o.  Holmes, 
8  John*.,  148. 

L  Surviying  Debtor  and  Bepresentative  of  De- 
ceased. 

76w  An  action  at  law  for  a  partnership  debt 
does  not  lie  against  the  personal  representa- 
tive of  a  deceased  partner.  It  must  be  brought 
against  the  survivor.  Supreme  Ot.,  1828, 
Grant  o.  Shurter,  1  Wend,,  148. 

77.  In  a  suit  on  a  joint  and  several  bond, 
the  administrator  of  a  deceased  obligor  cannot 
be  joined  with  the  survivors,  for  there  cannot 
be  the  same  judgment  against  the  administra- 
tor as  against  the  survivors.  Supreme  Gt., 
1848,  Brown  «.  Baboook,  8  E(w.  Ft.,  805 ; 
S.  0.,  1  Code  E.,  60. 

78.  When  one  of  two  joint  covenantors 
dies,  the  remedy  at  law  on  the  covenant  is  by 
action  against  the  survivor;  the  representa- 
tives of  the  deceased  covenantor  being  charge- 
able only  in  equity.  After  the  death  of  both, 
the  remedy  at  law  is  against  the  heir,  dec,  of 
the  one  who  survived.  Supreme  OU,  1844, 
Gere  v.  Olarke,  6  Hill,  850. 

J.  Tenants  in  Common,  &c. 

79.  njid«r  1  Rev.  la.  of  1818,  79,  §  2,  ten- 
ants in  common  may  or  may  not  join  in  a  real 
action.  Supreme  Ct.,  1825,  Malcom  v.  Sogers, 
5  Ckm.,  188. 

80.  Tenants  in  common.  In  an  action  of 
trespass  brought  by  tenants  in  common,  in 
rehition  to  their  lands,  or  in  an  action  for  the 
rent,  or  in  any  other  action  merely  personal, 
they  must  all  join  as  plaintiff^.*  But  in  dis* 
tress  and  avowry  for  rent,  which  savor  of  the 
realty,  they  ought  not  to  join.  Supreme  Ct., 
1818,  Decker  id,  Livingston,  15  Johm,,  470 ; 
S.  P.,  1816,  Austin  v.  Hall,  18  Id.,  286;  and 
see  Low  «.  Mumford,  14  Id,,  426 ;  but  com- 
pare 2  Beo,  Stat.,  841,  §  11. 

81.  The  general  rule  in  relation  to  suits  by 
tcdiants  in  common,  against  third  persons,  is 
this :  When  the  action  is  in  the  realty,  they 

*  See  exceptions  to  this  role,  stated  in  Sivsrmao 
«.  BaUoa,  8  Ono.,  804. 


must  sue  separately;  when  in  the  personalty, 
they  must  join.  Supreme  Ot.,  1848,  Hill  v. 
Gfbbs,  5  EiU,  56. 

8Z  The  owner  of  a  milV  and  the  ooci# 
pant  working  it  on  shares,  are  tenants  in 
common,  and  may  sue  jointly  for  any  act 
which  tends  to  lessen  the  profits  of  the  mill. 
But  when  the  occupant  becomes  a  tenant  pay- 
ing rent,  the  action  must  be  in  his  name  alone ; 
and  if  the  landlord  sues,  it  must  be  as  rever- 
sioner. Supreme  Ot.,  1828,  Rich  ode.  Penfield, 
1  Wend.,  880. 

83.  The  owner  of  land,  and  one  who 
80W8  it  on  BhareS)  may  maintain  a  joint  ac- 
tion of  trespass  against  a  third  person  who 
cuts  and  carries  away  the  crop.  [Oro.  Eliz., 
148.]  Supreme  Ot.,  1808,  Foote  «.  Colvin,  8 
Johns.,  216;  distinguishing  Newcomb  v,  Ra- 
mer,  2  Id.,  421,  note;  and  see  Landlord  and 
Tbnant,  14. 

84.  Unapportloned  fond.  Where  two  per- 
sons jointly  place  securities,  in  which  they 
were  unequally  interested,  in  another's  hands 
for  collection,  one  cannot  maintain  a  several 
action  for  his  share,  especially  without  show- 
ing what  proportion  of  the  money  belonged 
to  him.  Supreme  Ot.,  1848,  Hill  9.  Gibbs,  5 
BiU,  56 ;  and  see  Oobpobation,  108. 

85.  That  one  of  several  persons  interested 
in  a  trust-fund,  cannot  sue  the  trustee  at  law 
until  a  distribution  has  been  made,  and  the 
proportion  of  each,  and  his  right  thereto,  as- 
certained. [1  Johns.,  165  (q,  9.  Attaobhsnt, 
44);  1  Stark.,  872.]  Supreme  Ot.,  1848,  Rath- 
bone  V.  Stocking,  2  Bcvrb.,  185. 

E.  Trustees,  of  Various  Classes. 

88.  Trustees   for   benefit   of  creditors. 

Persons  holding  property  as  trustees,  to  selh 
for  the  benefit  of  creditors,  must  sue  jointly. 
Supreme  Ot.,  1828,  Brinckerhoff  ©.  Wemple,  1 
Wend.,  470. 

87.  Where  a  landlord  assigns  all  his  prop- 
erty for  the  benefit  of  creditors,  the  trustee  is 
the  proper  person  to  sue  for  use  and  occupa- 
tion. Supreme  Ot.,  1860,  Ryerss  v.  Far  well, 
9  Ba/rb.,  615. 

88.  A  guardian  having  leased  his  ward^s 
land  for  a  term  extending  beyond  the  ward's 
minority, — Held,  that  an  action  would  lie  in 
the  guardian's  name,  upon  the  lease,  after  the 
ward  had  attained  bis  majority.  Supreme  Ot., 
1881,  Pond  V.  Curtiss,  7  Wend,,  45;  and  see 
Porter  v.  Bleiier,  17  Barb.,  149. 
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89.  BMikrapty  and  his  aaolgnee.  Where  a 
debt  is  due  to  one  who  is  decreed  to  be  a 
bankrupt,  or  makes  an  assignment  under  the 
Insolvent  laws,  an  action  at  law  for  the  re- 
covery of  the  debt  must  be  brooght  in  the 
name  of  the  aasignee,  only  where  the  assignee 
has  a  beneficial  interest  in  the  debt  as  trustee. 
If  the  bankrupt  was  mere  nominal  owner,  the 
action  may  still  be  in  his  name.  Chaneerf/,  1848, 

.JJntario  Bank  v.  Mumford,  2  Barb,  Ch.^  596. 

90.  Fordgn  aaalgnee.  An  action  in  this 
State  by  the  assignees  of  an  insolvent  of  an- 
other State,  must  be  in  the  insolvent's  name. 
[2  Johns.,  844.]  The  suit  is  not  abated  by  a 
discbarge  obtained  pending  the  suit,  but  it 
continues  for  the  benefit  of  the  assignees.  [1 
Ghitt.  PL,  14 ;  8  T.  B.,  488.]  Supreme  Ot,, 
1814,  Baymond  «.  Johnson,  11  Johru,^  488. 
Consult,  however,  Bankbuptot,  IV. 

91.  Tha  inaolvent  act  of  1819  vests  the 
assignees  with  the  debtor's  things  in  action, 
with  the  same  legal  consequence  as  follows 
the  sale  of  a  thing  in  possession.  The  assignee 
can  sue  at  law.  Hence,  an  action  on  a  judg- 
ment obtained  by  two,  one  having  assigned 
under  the  act,  must  be  brought  in  the  names 
of  his  assignees  and  the  solvent  plaintiff!  [8 
T.  B.,  140.]  Supreme  Ct,^  1840,  Willink  «.  Ben- 
wick,  28  Wend.,  68.  S.  P.,  Chancery,  1848, 
Ontario  Bank  v,  Mumford,  2  Barb.  CK,  696. 

92.  ^  pnrohaser  from  an  assignee  in  bank- 
ruptcy stands  on  the  same  footing  as  any  other 
assignee,  and  he  can  prosecute  only  in  the 
name  of  the  party  to  the  contract  K  F.  Su- 
perior Ot,,  1848,  Gale«.  Vernon,  1  Satidf,,  679. 

92  a.  Where  one  holding  a  note  pledged  for 
less  than  its  face,  transfers  it  for  its  face,  a 
suit  to  recover  back  the  excess  must  be  by  the 
pledgor.  Supreme  Ot,  1829,  Gregory  v.  Bur- 
rail,  2  Wend.,  891. 

8.  Bules  applicable  to  Farticular  Actione 
and  Oause$  of  Actum. 

93.  In  aanimpalt;  plaintiff  must  prove  a 
promise  from  all  the  persons  alleged  in  the 
declaration  to  have  made  it.  Supreme  Qt., 
1807,  Tom  V.  Goodrich,  2  Johnt.,  218. 

94.  Case — Conapiraoy.  A  writ  of  con- 
spiracy at  the  common  law  lay  only  for  con- 
spiracy to  indict  for  treason,  or  a  capital 
felony,  the  party  being  acquitted.  In  such 
case,  two  defendants,  at  least^  must  not  only 
be  joined  in  the  writ,  but  to  sustain  it  as  to 
one,  both  must  be  convicted.    In  all  other 


cases  of  conspiracy,  the  remedy  is  by  action 
on  the  case ;  and  one  may  be  convicted,  and 
the  other  acquitted.  Supreme  Ot.,  1827,  Jones 
V.  Baker,  7  Cow.,  446.    See,  also,  Conspibaoy. 

95.  Dower.  A  writ  of  dower  unde  nihil 
hdbet  lies  only  against  the  tenant  of  the  free- 
hold. [Com.  Dig.  PI.,  2,  y,  1 ;  Fitz.  K  B., 
148.]  Supreme  Ct,  1829,  Hurd  v.  Grant,  8 
Wend.,  840. 

96  Arbitration  fees.  One  of  several  arbi- 
trators may  sue  on  tlie  implied  promise  to  pay 
for  his  services.  The  suit  should  not  be 
Joint  Supreme  Ct.,  1^,  Hinman  «.  Hap- 
good,  1  Ben.,  188. 

97.  Bet.  Where  an  illegal  wager  is  made 
by  one  person  as  agent  for  several  who  are 
not  united  in  interest,  each  principal  may 
maintain  a  several  action  for  the  recovery  oi 
the  amount  contributed  by  him.  Ct.  ofEr- 
rora,  1814,  Tates  v.  Foot,  12  Johne.,  1 ;  and 
see  Vischer  v.  Tates,  11  Id.,  28. 

98.  A  party  who  stakes  a  sum  of  money  on 
an  illegal  wager  may,  in  an  action  under  the 
provisions'  of  the  Bevised  Statutes  relating  to 
betting  and  gaming,  recover  so  much  thereof 
as  belongs  to  himself,  without  joining  in  the 
action  other  persons  who  contributed  spe- 
cific portions  of  the  fund.  Ct.  of  Appeale, 
1848,  Buckman  v.  Pitcher,*  1 K  7.  (1  C(mMi.\ 
392.    Consult,  also,  Bbttino  and  Gaiono. 

99.  Bills  and  notes.  The  indorsee  of  a  note 
given  in  a  State  where  notes  are  not  negotia- 
ble, may  sue  thereon  in  this  State,  in  his  own 
name.  The  lesa  loci  does  not  control  the  remedy. 
Supreme  Ct.,  1799,  Lodge  v.  Phelps,  1  Johne. 
Cae.,  189;  S.  0.,  less  fully,  2  Cai.  Cae.,  821. 

99  a.  Bight  of  heir  to  sue  negotiable  paper. 
Dean  v.  Hewit,  6  Wend.,  267. 

100.  Under  the  act  of  1816  (ch.  228,  §  8), 
— ^providing  that  bills,  dEC,  payable  in  the  bills 
or  current  notes  of  an  incorporated  company 
may  be  sued  on  by  the  bearer  or  holder, — a 
bill  or  note  in  the  form  of  a  bank-bill,  payable 
on  demand,  in  current  bank-bills  or  in  notes 
current  at  a  specified  bank,  may  be  sued  on  by 
the  bearer,  whether  issued  before  or  after  the 
act.  He  may  recover  on  the  money  counts, 
without  averring  the  facts  specially.  [12 
Johns.,  90.]  Supreme  Ct.,  1819,  Throop  «. 
Gheeseman,  16  Johne.^  264. 


*  See  this  case  in  table  of  Cases  Cbitioisxd,  Vol. 
I.,  AnU,  Further  decisions  are  reported  in  18  3af4.» 
656 ;  and  20  N.  7.  (6  SmUh),  9. 
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101.  —  indoned  In  bkuak.  If  a  note  is 
indorsed  in  blank,  the  oonrt  never  inquires 
into  the  right  of  the  plaintiff,  whether  he  sues 
in  his  own  right  or  as  brostee.  Any  person 
in  possession  of  the  note  may  sue,  and  may, 
in  court,  if  necessary,  fill  up  the  blank  and 
make  it  payable  to  himself.  A  note  payable 
to  bearer  is  of  the  same  nature.    Supreme  Gt, 

1799,  Liymgston  «.  Clinton ;  Ot,  of  Errore^ 

1800,  Ck)oper  «.  Eerr ;  both  dted  and  followed 
in  Oonroy  «.  Warren  {Supreme  Ot,^  1809),  8 
JohM,  CaB,y  259.  Supreme  Ot.^  1814,  Lovell  «. 
Evertson,  11  Johns,^  62 ;  1827,  Mauran  v.  Lamb, 
7  Cow.,  174;  1880,  Dean  «.  Hewit,  6  Wend., 
267.  If.  F.  Superior  Ct.,  1829,  OgUby  «.  Wal- 
lace, 2  Hall,  668. 

102.  The  fact  that  the  nominal  plaintiff  is 
a  fictitious  person,  is,  at  most,  evidence  to- 
wards proving  bad  faith  or  fraud.  N,  F.  Su^ 
perior  Ot,  1829,  Ogilby  «.  Walhice,  2  Hall, 
668. 

103.  —  joint  Since  a  partnership  note 
cannot  in  the  first  instance  be  enforced  against 
an  individual  partner,  where  a  joint  and  sev- 
eral note  is  made  by  a  firm  in  the  firm-name, 
and  an  individual,  the  members  of  the  firm 
are  considered  as  one  maker;  and  they  may 
be  sued  without  joining  the  other  maker. 
Supreme  Ot,  1828>  Van  Tine  «.  Orane,  1 
Wmd,,  524. 

104.  —  money  paid  on.  The  second  in- 
dorser  of  a  note,  who,  after  judgment  by  his 
indorsee  against  him,  pays  only  a  part  of  the 
judgment,  but  takes  no  transfer  of  the  note, 
cannot  maintain  an  action  on  the  note  in  his 
own  name,  against  the  payee;  but  he  may  sue 
for  money  paid,  &c.  Supreme  Ct.,  1828,  But- 
ler V.  Wright,*  20  Johns,,  867. 

105.  — auigneeaol  Under  Laws  of  1886, 
ch.  197, — allowing  an  assignee  ^*for  a  valuable 
consideration"  of  a  note,  &c.,  where  the  as- 
signor is  dead,  if  there  be  no  personal  repre- 
sentatives of  the  assignor,  or  they  refuse  to 
sue,  to  sue  in  his  own  name, — the  assignment 
must  be  for  a  "valuable  consideration."  A 
gift  to  a  child  is  not  founded  on  a  valuable 
consideration,  within  the  act.  Supreme  Gt, 
1849,  Van  Derveer  v,  Wright,  6  Barb.,  647. 

106.  —  several  parties  to.  The  Laws  of 
1837,  72,  do  not  authorize  joining  the  maker 
of  a  guaranty  or  other  special  undertaking. 


*  See  a  Airiher  deoision  between  same  parties,  2 
Wmd.,  869;  affirmed,  6  Id.,  284. 


with  the  maker  of  the  note.  Supreme  Gt., 
1842,  MiUer  v.  Gaston,  2  HUl,  188.  Obmpare 
Van  Derveer  «.  Wright,  6  Barb.,  547. 

107.  Bond  for  creditors.  Where  a  statute 
requiring  a  bond  to  be  given  for  the  benefit  of 
creditors  (as  in  attachments  against  abscond- 
ing debtors,  2  See.  Stat,  12,  §  67)  declares 
that  the  bond  should  be  held  for  the  common  ■ 
benefit  of  all  the  creditors,  and  might  be  pros- 
ecuted by  them  jointly,  or  by  any  one  of  them 
separately  in  respect  to  his  separate  demand, 
— a  single  creditor  may  maintain  a  suit  on  the 
bond  in  his  own  name,  and  need  not  in  his 
action  prosecute  for  the  common  benefit  Gt. 
of  Appeals,  1849,  Pearce  9.  Hitchcock,  2  N. 
F.  (2  CotmU),  888;  disapproving  Arnold  «. 
Tallmadge,  19  Wend,,  627.  .  Followed,  K  7. 
Superior  Gt,,  1856,  Bowdoin  «.  Colman,  6- 
Du&r,  182;  8.  0.,  8  AbbotW  Pr.,  481. 

108.  ThB  bond  In  replevin  is  not  assigna- 
ble and  cannot  be  sued  in  defendant's  name, 
unless  the  taking  was  as  a  distress  for  rent. 
[Gilb.,  76;  1  Saund.,  196,  n.;  2  Mass.,  517; 
18  Johns.,  488.]  Supreme  Gt,  1880,  Knapp- 
V.  Oolbum,  4  Wend.,  616. 

109.  Contract  with  A.  for  B.  A  contract 
to  carry  goods  which  admits  receiving  them 
from  A.  on  account  of  B.,  is  a  contract  with 
the  latter,  and  A.  cannot  maintain  an  action 
upon  it.  Supreme  Gt,,  1860,  Niles  v.  Oulver, 
8  Barb.,  206. 

110.  Covenants — Money  due  another. 
One  may  have  an  action  on  a  covenant  ta 
pay  him  money  belonging  to  another  person. 
Supreme  Gt,,  1826,  Wolfe  «.  Washburn,  & 
Gow.,  261. 

111.  —  to  several  covenantees.  Where 
two  lease  jointly  for  a  certain  annual  rent, 
and  the  lessee  covenants  to  pay  it  ^^to  them, 
to  each  an  equal  half,'*  both  must  sue.  The 
interest  in  the  rent  is  to  be  deemed  joint,  until 
it  is  severed  by  several  payment  Supreme 
Gt,  1838,  Tylee  «.  McLean,  10  Wend.,  874. 

112.  If  a  covenant  is  made  to  several,  all 
may  sue  upon  it,  though  only  a  part  of  them 
signed  and  sealed  it.  [8  Bam.  ^  0.,  868 ;  21 
Wend.,  202.]  Gt,  of  Appeals,  1849,  Smith  n, 
Kerr,  3  K  7,  (8  Gomst),  144. 

113.  Although  the  interest  of  some  of  the 
covenantors  had  ceased  prior  to  the  breach, 
an  action,  before  the  Code,  must  be  in  the 
name  of  all.  Gt  of  Appeals,  1861,  Dunlop  «. 
Gregory,  10  N.  7,  (6  Seld,),  241. 

114.  —  breach  o(  before 
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The  graatee  of  a  covenant  which  was  broken 
the  instant  it  was  made,  cannot  sne  for  the 
breach  of  it  in  his  own  name.  [Cro.  Eliz., 
868;  Com.  Dig.,  tit.  Covenant,  B,  8.]  Bur 
pr&iM  Ct,^  1806,  Greenby  c.  Wiloooks,  2 
Johns,^  1. 

115.  —  after  asBlgninant  An  action  on  a 
covenant  running  with  the  land,  for  a  breach 
occurring  after  asugnment,  most  be  bronght 
by  the  assignee  of  the  land,  or  part  of  it  pro 
tanUT,  Supreme  Ot,^  1817,  Kane  v.  Sanger, 
14  J9hm.,  89. 

116.  The  assignee  may  maintain  the  action, 
though  the  conveyance  to  himself  was  'with 
warranty.  Supreme  Ct.^  1826,  Withy  v,  Mnm- 
ford,  6  Caw,,  187 ;  1824,  Garlock  «.  Closs,  6 
/i.,  148,n.;  1888,.Saydam  v.  Jones,  lOF^mil., 
180;  overmling  dictum  in  Kane  v.  Sanger,  14 
Johne.,  89. 

117.  The  covenant  cannot  be  affected,  in 
his  hands,  by  equities  between  the  original 
parties,  any  more  than  the  legal  title  itself. 
Suprems  Gt^  1888,  Suydam  «.  Jones,  10  Wend.^ 
180. 

118.  Canier'a  UafaOity,  In  an  action  on 
the  case,  upon  the  custom,  against  carriers, 
Qon-joinder  of  some  of  the  partners  is  imma- 
terial.  But  if  the  action  is  on  a  contract,  or 
if  plaintiff^  though  he  states  the  custom,  relies 
on  an  undertaking,  whether  general  or  special, 
all  should  be  Joined.  [Reviewing  many  cases.] 
Supreme  Ot,^  1829,  Bttok  of  Orange  «.  Brown, 
8  Wend.j  168. 

119.  Upon  a  carrier's  contract  with  a  ser- 
vant to  carry  him  and  his  baggage,  the  nuister 
cannot  recover  in  assumpsit,  unless  he  shows 
that  the  baggage  belon(^  to  him.  Supreme 
Ot,  1888,  Weed  v,  Saratoga  &  Schenectady 
B.  B.  Co.,  19  Wend,,  684.  Compare  Piper  «. 
Manny,  21  Id,,  282 ;  Needles  v.  Howard,  1 
H,  D.  Smithy  64;  Grant  t>.  Newton^  /<2.,  96. 

120.  The  owner  of  goods  may  maintain  an 
action  on  the  case  against  the  carrier  for  neg- 
ligence and  carelessness  by  which  the  goods 
have  been  injared  or  lost,  notwithstanding  the 
special  property  vested  in  the  forwarders  by 
whom  the  goods  were  delivered  to  the  carrier. 
Ot.  of  Appeals,  1866,  Green  v.  Clarke,  12  iT. 
F.  (2  Eem.%  848 ;  affirming  S.  C,  18  Bc^rh,, 
67 ;  and  see  a  previous  decision  in  the  same 
esse,  6  Den.,  497.  Compare  Bows  v,  Cobb, 
12  Bi»rh,,  8W. 

121.  In  order  to  sustain  a  suit  founded  upon 
ii  breach  of  duty  on  the  part  of  the  defendant. 


as  a  common  carrier;  or,  in  other  words,  an 
action  of  trespass  on  the  case  for  negligence^ 
and  for  a  conversion;  it  is  sufficient,  as  b^ 
tween  the  parties,  that  the  relation  of  bailor 
and  bailee  existed.  Supreme  Ot.y  1861,  Dows 
V.  Cobb,  12  .ftw-J.,  810. 

122.  Deed  If  by  a  deed  inter  partes^  one 
party  covenants  to  pay  money  to  a  stranger,  • 
the  action  on  ^e  covenant  must  be  in  the 
name  of  the  other  party,  not  that  of  the 
stranger.  Supreme  Ct.^  1888,  Spencer  o.  Field, 
10  Wend,^  87;  Tylee  «.  McLean,  Id.,  874. 

223.  Where  a  covenant  inter  partee,  two 
persons  composing  one  party,  binds  each  party 
to  the  other,  to  submit  to  arbitn^tion  and  pay 
an  award,  if  the  award  is  made  in  £Avor  of  one 
of  the  two  who  form  one  party  to  the  cove- 
nant, an  action  is  properly  brought  in  the 
names  of  both.  Aa  action  on  a  contract^ 
whether  parol  or  sealed,  must  be  brought  in 
the  name  of  the  party  in  whom  the  legal  in- 
terest in  it  is  vested ;  but  the  legal  interest  in 
the  contract,  and  the  benefit  to  be  derived 
from  or  under  it,  are  very  diffisrent  things. 
Supreme  Ot,  1884,  Emery  9,  Hitchcock,  12 
Wend,,  166; 

124.  Itteotmeot  Befoce  fbe  Reviaed 
Statutes;  In  general  one  ou^t  not  to  be 
made  lessor,  who  has  no  claim  to  a  subsisting 
title  or  interest  in  the  premises.  Supreme  Ot,^ 
1809,  Jackson  «.  Btchmond,  4  Johne^  488. 
Followed,  1818,  Jaokson  «.  Sclover,  10  Id^ 
868;  1824,  Jackson  v.  Paul,  2  Oote,^  602. 

125.  Lessor  named  without  his  oonsenti 
may  be  struck  out.  Supreme  Gt,y  1809,  Jack- 
son «.  Ogden,  4  Johne^  140. 

126i  A  lessor  in  ejectment  may  be  struck 
out,  upon  an  affidavit  that  he  has  ao  subsist- 
ing interest  in  the  premises.  [4  Johns.,  488.] 
Supreme  Ot,,  1818,  Jackson  v,  Sclover,  10 
Johne,,  868;  1824^  Jackson  9.  Paul,  2  Oow,, 
602. 

127.  Plaintiff  cannot  recover  under  a  de* 
mise  from  a  lessor  who  had  released  to  the 
defendant  [10  Johns.,  166;  9  Id.,  66.]  ^- 
preme  Ot,^  1816,  Jackson  «.  Foster,  12  Johns,, 
488. 

128.  One  of  several  lessors  may  be  stricken 
out,  on  his  own  application,  where  it  will  not 
affect  defendant's  right  to  costs,  or  where  de« 
fendant  consents,  on  paying  the  attorney  of 
the  plaintiff  his  proportion  of  the  costs  incur- 
red. Supreme  Ot,,  1826,  Jackson  v.  Stiles,  6 
Cow,,  418. 
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1^.  Eyeotment  cannot  be  snstained  on  a 
demise  from  one  who  was  dead  when  the  rait 
was  commenced.  Supreme  Ot,^  18S9,  Doe  v. 
Bader,  8  Wend,,  149. 

130.  The  landlord  cannot  be  admitted  to 
defend  alone,  unless  the  tenant  first  neglects 
to  appear.  Supreme  Ot,  1828,  Jackson  f>. 
Stiles,  1  Oho.,  184. 

181.  And  this  ranut  be  shown  by  the  affi- 
davit,   lb. 

132.  To  admit  one  to  defend,  as  a  landlord, 
his  receipt  of  rent  need  not  be  shown.  Privi- 
ty of  interest  is  the  true  test.  Supreme  Ot, 
1798,  Wisner  t>.  Wilcooks,  Ool  A  0.  Cat,,  62. 
Followed,  1819,  Jacicson  v.  Babcock,  17  Johne,^ 
112. 

183.  A  mortgagee  ia  posMsnon  «fter  for- 
feitar4)  and  forecloem^e,  has  such  a  privity  that 
he  «ay  be  let  ia  to  defend.  Supreme  Ct., 
1814,  Jackson  «.  StSlee,  11  /a4N#.,  407. 

IM.  The  assignee  of  «  nwitgage  may  ba  let 
in  to  defend  in  ejectment.  Supreme  Ot.,  1B19, 
Jackson  e.  Babcock,  17  Jehn».j  112. 

las.  The  fact  that  the  landlord  applying  to 
defend  in  ejectment  has  parted  with  ail  his 
interest  in  the  premises,  is  a  conclasive  answer 
to  the  application.  Supreme  Ot,,  1818,  Jack- 
son V.  Stiles,  10  JohiM,,  67;  1826,  The  same  v. 
The  sane,  5  Oate^  447. 

13&  One  claimSng  in  hostility  to  the  ten- 
ant's title,  cannot  be  considered  as  Uadlord. 
Supreme  Ct.,  1824,  Jadcson  v.  Flint,  2  Oou>., 
594. 

137.  Every  person  is  considered  a  landlord 
for  the  pmrpose  of  defending,  whose  title  is 
connected  to  and  consistent  with  the  posses- 
sion of  the  occupier.  And  when  the  lessor 
claims  an  interest  inconsistent  with  the  land- 
lord's title,  the  latter  may  defuid.  Supreme 
Ot.,  1828,  Stiles  aie.  Jackson,  1  Wend^  816. 

138.  If  the  lessor  claims  nothing  inoonsist^ 
ent  with  the  rights  of  the  landlord,  the  latter 
cannot  defsnd.  Supreme  Ct,  1828,  Stiles  ads, 
Jackson,  1  Wend.,  108. 

139.  Api^ication  fbr  leave  to  defend  in 
ejectment  denied,  where  the  applicant's  affida- 
vit merely  averred  that  be  claimed  title  to  the 
premises,  and  had  a  good  and  substantial  de- 
fence to  make.  Supreme  Ot.^  1^?  Jackson 
fl.  McEvoy,  1  Oat,,  161. 

140.  —  under  the  Revised  Btatntes. 
When,  and  by  whom,  may  be  brought.  2  Bev. 
SUA.y  808,  §§  1-8. 

141.  The  beneficiary  in  a  trust  cannot,  by 


reason  of  that  interest,  maintain  or  defend 
ejectment;  and  in  this  respect  a  resulting 
trust  is  like  any  other  trust  A  court  of  law 
can  look  only  to  the  legal  estate.  [Reviewing 
many  cases.]  Supreme  Ct,,  1848,  Moore  e. 
Spellman,  6  Den,,  225. 

148.  Ejectment  by  tenants  in  common,  must 
be  by  a  joint  suit  by  all,  or  a  separate  suit  by 
one  akme.  Supreme  Ot^  1844,  Oole  e.  Irvine, 
6  Eill,  684. 

148.  —  oootipant,  fto.  The  actual  occu- 
pant, if  any,  must  be  named  defendant ;  ^d  if 
none,  the  action  must  be  against  some  person 
exercising  acts  of  ownership,  or  claiming  title, 
or  interest,  at  the  commencement  of  the  suit.  2 
Em>,  SieL,  804,  $  4. 

144.  Under  2  Rev.  St»t.,  804,  §  4,  although 
wlitere  land  is  occupied,  ejectment  must  be 
against  the  one  actually  possessing  the  land^ 
though  as  a  mere  servant;  yet  if  no  one  lives 
on  the  land,  and  a  servant  cultivates  it  for  his 
emi^oyer,  the  latter  is  the  person  exercising 
acts  of  ownership  intkAn  the  statute,  and  the. 
suit  must  be  against  him.  Supreme  Ct,,  1884, 
Shaver  e.McGraw,  12  Wend.,  658. 

148.  IJjectment  cannot  be  brought  against 
the  remainder-man,  during  the  continuance  of 
the  particular  estate,  if  he  is  not  in  possession. 
lb. 

148.  Ejectment  when  brought  for  dower, 
as  well  as  in  othw  cases,  must  be  a^nst  the 
actual  occupant,  or  if  none,  then  against  any 
person  exercising  acts  of  ownership  or  claim- 
ing an  interest.  Supreme  Ot,,  18^,  Sher- 
wood «.  Vandenburgh,  2  BUI,  808.  Followed, 
Ct,  of  Appeals,  1852,  ElUcott  e.  Hosier,  7  JV. 
F.  (8  Seld.),  201;  affirming  S.  C,  11  Barb,, 
574. 

14^.  £{jeotment  fbr  dower,  must,  under  the 
the  Revised  Statutes,  be  brought  against  an 
actual  occupant  of  the  premises  of  which  the 
plaintiff  is  dowable,— «.  g.,  a  tenant  of  a  part 
of  a  building  thereon, — and  not  as  in«  the 
former  action  of  dower,  against  the  tenant  of 
the  freehold;  though  it  seems,  the  judgment 
in  such  case  will  not  bind  the  tenant  of  the 
freehold.  Ct.  of  Appeals,  1852,  Ellicott  e. 
Hosier,  7  N.  Y,  (8  Seld.),  201 ;  affirming  S. 
0.,  11  Barb.,  574. 

14a  Where  the  land  is  not  occupied,  the 
action  lies  against  one  who  only  makes  a  parol 
claim  of  title.  [2  Rev,  Stat,  804,  §  4.]  ^- 
preme  Ct.,  1848,  Banyer  e.  Empie,  6  ffill,  48. 

149.  A  church,  used  only  as  a  meeting- 
house by  a  religions  corporation,  is  actually 
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oocapied  by  the  corporation,  and  ejeotment 
must  be  bronght  against  it,  and  will  not  lie 
against  one  of  its  officers  or  members,  who 
merely  attends  there  for  worship.  Supnme 
Ot,^  1850,  Lucas  v.  Johnson,  8  Barb.,  244. 

150.  The  plaintiff  cannot,  in  one  salt,  re- 
cover against  several  possessors  of  distinct 
parcels  of  the  premises,  though  their  common 
lessor  is  also  a  defendant;  but  mast  elect 
[2  Rev.  Stat.,  807,  §  29.]  JShipreme  Ot.,  1850, 
Fosgate  v.  Herkimer  Mannfactnring  Sb  Hy- 
draulic Co.,  9  Barb.,  287. 

151.  The  misjoinder,  if  any,  cannot  how- 
ever be  objected  to  if  the  pleadings  show  a 
joint-tenancy  on  the  part  of  the  lessees,  and 
the  contrary  does  not  appear  ontil  the  trial. 
€t.  of  Appeals,  1855,  Fosgate  v.  Herkimer 
Manufacturing  and  Hydraulic  Oo.,  12  IT.  T.  (2 
Eem.)y  580;  affirming  S.  0.,  12  Barb^  852. 

152.  That  it  is  no  mi^oinder  of  defendants 
to  make  the  landlord  a  defendi|pt  at  the  out- 
set, together  with  the  tenant    lb. 

153.  Where  several  persons  occupied  differ- 
ent parts  of  a  house  under  separate  leases,  with 
no  demise  of  the  lot  on  which  it  stood,  but 
they  had  exclusive  possession  of  the  lot  as  an 
incident, — Beld,  that  as  regarded  the  lot  their 
possession  was  joint,  and  for  it,  ejectment 
should  be  brought  against  all  jointly.  Supreme 
Ct.,  1850,  Pearce  «.  Golden,  8  Ba/rb.,  522. 

154.  At  the  expiration  of  a  lease  of  land,  a 
building  erected  thereon  by  the  lessee  was 
wrongfully  continued  upon  the  lot  by  those 
claiming  under  him*  Held,  that  ejeotment  for 
the  lot  alone,  would  lie  jointly  against  parties 
occupying  separately  the  different  stories  of 
the  building,  as  being  joint  trespassers  on  the 
land.  Ot.  of  Appeals,  1851,  Pearce  «.  Ferris, 
10  N.  Y.  (6  aelA.),  280. 

155.  Fraud.  One  whose  goods  have  been 
fraudulently  obtained  by  A.,  through  a  con- 
spi^cy  between  A.  and  B.,  and  delivered  to  B., 
and  disposed  of  to  his  use,  can  maintain  an 
action  on  the  case  against  B.  A.  may  be  re- 
garded as  merely  his  agent.  Supreme  Gt., 
1881,  Moore  «.  Tracy,  7  Wend.,  229. 

156.  A  guaranty  of  a  promissory  note  is  a 
separate  contract,  and  not  negotiable ;  and  can 
be  sued  only  by  the  guarantee.  Supreme  Ot, 
1880,  Lamourieux  t).  Hewit,  5  Wend.,  807. 

157.  Znsuranoe.  The  suit  for  a  return  of 
premium  must  be  brought  against  the  insurer, 
not  the  broker.  Supreme  Ot.,  1808,  Bowne  v. 
Shaw,  1  Owi.,  489. 


15&  Several  underwriters  are  not  jointly 
liable.  Supreme  Ot.,  1806,  United  Ins.  Oo.  «. 
Scott,  1  Johns.,  106. 

159.  Where  a  policy  insured  two  individuals 
by  name,  and  then  the  words  ^^or  whom  it 
may  concern"  were  added,  and  a  clause  was 
inserted  in  the  policy  that  the  loss,  if  any  oc- 
curred, should  be  paid  to  the  individuals 
named.  J9e2(2,  that  an  action  might  be  main- 
tained in  their  names,  and  that  they  were 
entitled  to  recover  the  whole  sum  insured, 
although  it  appeared  that  they  were  owners  of 
but  one  half  of  the  building  insured,  and  that 
the  other  half  belonged  to  a  third  person  not 
joined  as  plaintiff.  Supreme  Ot^  1881,  Jeffer- 
son Ins.  Oo.  «.  Ootheal,  7  Wend.,  78. 

160.  —  ft— ignment  dL  Where  the  charter 
of  an  insurance  company  provided  that,  upon 
an  assignment  of  the  subject  insured,  and  of 
the  policy,  before  loss,  with  notice  to  the  com- 
pany, the  assignee  should  have  all  the  benefit 
of  the  policy,  and  might  sue  in  his  own  name; 
and  A.  and  B.  insured,  and  A.  assigned  to  B. 
Held,  that  B.  alone  could  sue.    Supreme  Ot., 

1841,  Ferriss  «.  North  American  Fire  Ins.  Oo., 
1  Hill,  71.  Oompare  Mann  «.  Herkimer 
Oounty  Mutual  Ins.  Oo.,  4  Id,,  187;  Granger 
0.  Howard  Ins.  Oo.,  5  Wend.,  200. 

161.  The  assignee  of  a  policy  of  insurance 
cannot  sue  at  law  upon  it  in  Mb  own  name, 
though  the  assignment  was  with  the  defend- 
ant's consent    [5  Wend.,  200.]    Supreme  Ot., 

1842,  Jessel «.  Williamsburgh  Ins.  Oo.,  8  HUL, 
88. 

162.  Otherwise  where  the  charter  of  the 
company  provided  that  an  assignee  might  have 
the  policy  ratified  and  confirmed  for  his  own 
benefit,  and  he  has  done  so.  He  then  claims 
as  the  insured,  not  as  assignee.  Supreme  Ot., 
1848,  Mann  «.  Herkimer  Oounty  Mutual  Ins. 
Oo.,  4  HUi,  187 ;  and  see  Bodle  v.  Ohenango 
Oounty  Mutual  Ins.  Oo.,  2  N.  T.  (2  Oomst.),  58. 

163.  S.  having  a  right  to  receive  insurance 
money  from  0.,  or  from  parties  who  had  in- 
sured 0.  for  his  benefit,  assigned  his  right  te 
N.  The  money  was  subsequently  received  by 
0.  from  the  insurers.  HM,  that  an  action  for 
money  had  and  received  must  be  in  the  name 
of  N.  N.  T.  Superior  Ot.,  1848,  Sandford  «. 
Oonant,  2  Sandf.,  148. 

164.  LibeL  Where  the  publication  of  a 
libel  is  the  joint  act  of  several  persons,  a  joint 
action  will  lie.  If  separate  suits  are  bronght 
against  each,  plaintiff  can  have  but  one  satis- 
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faction,  but  may  elect  de  meliaribus  damnii.  Bu- 
premeOt.,lS10^  Thomas  «.  Ramsey,  ^John9,,2^, 

165.  Mon^  paid  by  auretieB.  Where  two 
persons,  partners  in  business,  were  subjected 
to  the  payment  of  a  debt  of  a  third  person,  the 
one  as  surety,  and  the  other  as  heir  of  a  co- 
surety, which  debt  was  paid  from  the  partner- 
ship funds, — ffeld^  that  a  separate  action  might 
be  maintained  by  each  against  the  principal  for 
a  moiety  of  the  money  paid.  If  a  promise  on 
which  a  suit  is  brought  is  made  jointly  to  two 
or  more  persons,  they  must  all,  if  living,  join. 
But  if  the,  promises  are  several,  each  must  sue 
on  the  promise  made  to  himself,  for  the  dam- 
age which  he  has  individually  sustained ;  and 
no  act  of  the  persons  to  whom  several  prom- 
ises are  made,  can  enable  them  to  sustain  a 
joint  suit  at  law  against  the  promissor,  without 
his  consent,  in  relation  to  matters  in  which 
they  had  no  joint  interest  at  the  time  those 
promises  were  made.  Where  the  promise  is 
implied,  it  frequently  becomes  difficult  to  de- 
termine whether  all  should  join  or  several 
actions  be  brought.  But  an  implied  contract 
between  a  principal  and  his  sureties,  unless 
such  sureties  are  partners  and  become  answer- 
able for  him  in  that  character,  is  a  promise  to 
each  to  indemnify  him  individually.  The  law 
in  such  case  will  imply  a  promise  correspond- 
ing with  the  originiJ  agreement  and  request, 
whether  such  surety  pays  the  amount  out  of  his 
own  private  funds  or  out  of  partnership  funds. 
[4  Hay  w.,  188 ;  Oooke,  267 ;  8  Bos.  &  P.,  285 ; 
6  £sp.,  194.]  Ot.  of  Brron,  1880,  Gould  v. 
Gould,  ^Wend.y 268;  affirming S. 0.,  8(7<no.,  168; 

166.  Promiae  to  one  having  an  interest 
Where  there  is  a  promise  expressly  to  A.,  and 
he  has  a  personal  interest  in  its  performance, 
though  others  may  also  be  benefited  by  it,  an 
action  may  be  in  his  name.  Supreme  Ot^ 
1841,  Steele  v.  Babcock,  1  Hill,  627. 

167.  —  to  third  party.  Where  A.  prom- 
ises to  B.  for  the  benefit  of  0.,  the  latter  may 
sue  thereon.  [2  Lev.,  210;  8  Bos.  &  P.,  149.] 
Supreme  Ct,,  1806,  Schemerhorn  t>.  Yander- 
heyden,  1  Johne.,  189. 

168.  Where  the  promise  is  neither  made  to 
the  plaintiff  nor  for  his  benefit,  and  the  con- 
sideration does  not  move  from  him,  he  can- 
not maintain  an  action.  Supreme  Ot.,  1816, 
8hear  9.  Mallory,*  18  Johns.,  496;  and  see 
Morgan  «.  Van  Ingen,  2  Id.,  204. 


*  Th«  authority  of  this  case  is  somewhat  shaken 


169.  Where  defendant  agreed  with  plaintiff 
to  pay  to  plaintiff^s  attorney  the  costs  of  a  suit 
which  had  been  brought  against  plaintiff — 
Held,  that  a  suit  on  the  agreement  must  be  in 
the  plaintiff^s  name  and  not  that  of  the  attor- 
ney. Ot.  ofErrore,  1828,  Safford  t>.  Stevens, 
2  Wend.,  168. 

170.  In  cases  of  simple  contract,  where  a 
promise  is  made  to  one  for  the  benefit  of 
another,  the  latter  can  sue  only  where  he  i 
exclusively  interested  in  the  subject  of  the 
promise.  [Citing  many  cases.]  Thus  where  a 
collector,  having  seized  goods,  deposited  them 
with  one  who  agreed  to  deliver  them  to  the 
marshal  or  his  deputy  on  demand, — Held,  that 
the  collector  having  an  interest  and  the  mar- 
shal none,  the  former  must  sue  upon  the 
agreement  Supreme  Ot.,  1888,  Bailly  «. 
Oleveland,  10  Wend,,  166. 

171.  Redemption  money.  Under  2  Rev. 
Stat,  870,  871, — relating  to  redemption  from 
execution  sales, — the  representatives  or  assigna 
of  a  purchaser  may  sue  in  their  own  names 
for  the  money  paid  by  a  subsequently  redeem- 
ing creditor.  Supreme  Ot.,  1848,  Oolvin  «. 
Holbrook,*  8  Barb.,  476. 

172.  Rent  The  assignee  of  rent  without 
the  reversion  may  sue  in  his  own  name  for 
rent  accrued  after  the  assignment  Supreme 
Ot.,  1828,  Demarest  «.  Willard,  8  Oow.,  206; 
1842,  Willard  9.  Tillman,  2  HUl,  274.  To 
similar  effect,  Ohanoery,  1848  [citing,  also, 
Oro.  Eliz.,  687,  661 ;  Co.  Litt.,  216,  a;  6  Barn. 
&  Or.,  612;  8  Oow.,  206,  211;  2  Hill,  274], 
Ohilds  9.  Clark,  8  Barb.  Oh.,  62. 

173.  Trespaaa  hj  replevin.  Under  2  Bev. 
Stat,  626,  S  18,— making  the  sheriff  liable  in 
damages  and  a  penalty  to  the  person  or  per- 
sons interposing  a  claim  of  property  in  replev- 
in, if  he  delivers  the  goods  contrary  to  the 
statute, — ^the  action  can  be  brought  only  in 
the  name  of  all  who  made  claim.  So  held^ 
where  it  was  a  united  or  joint  claim.  Su- 
preme Ot.,  1886,  Oolton  v.  Mott,  16  Wend.,  619. 

II.  In  Suits  in  Equity. 
1.  General  Principles. 

174.  That  aU  pexaona  entiUed  to  Utigate 

the    same    questions    are    necessary  parties. 

by  Grant  v.  Fancher,  6  Ooto.,  809;   and  see  Com- 
TRAora. 

*  The  jadgment  was  afBlrmed,  Ci.  of  Appeals^  16AS, 
2  H.  T.  (2  Oomst.),  126,  without  passing  on  this  point. 
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Chancery^  1880,  Bailey  v.  Inglee,  2  Paige^  278 ; 
1846,  La  Grange  v.  Merrill,  8  Bath,  Oh.,  625. 

175.  All  having  interest,  althongh  remote, 
must  be  joined,  or  the  bill  be  framed  to  give 
them  opportunity  to  come  in.  V.  Chan,  Ct,^ 
1844,  Champlin  o.  Ghamplin,  4  Eaw.,  228. 

175  a.  A  person  having  no  interest  in  the 
fiubject  of  dispute,  cannot  be  a  party  litigant. 
Ct.  of  Errors,  1826,  Reid  v,  Yanderheyden,  5 
Cow,,  719 ;  reversing  S.  C,  Hoph.,  408. 

176.  Persons  are  necessary  parties  when  no 
decree  can  be  made  respecting  the  subject  until 
they  are  before  the  court;  or  where  those  al- 
ready before  the  court  have  such  interest  in 
having  them  made  parties,  as  to  authorize  their 
objecting  to  proceed  without  them.  Chancery, 
1880,  Bailey  v.  Inglee,  2  Paige,  278. 

177.  EsEoeptionui.  The  rule  that  all  whose 
interests  may  be  affected  by  the  decree  must 
be  made  parties,  ought  to  be  restricted  to 
parties  to  the  interest  involved  in  the  issue, 
and  necessarily  to  be  affected.  It  is  a  rule  of 
convenience  merely,  and  is  dispensed  with 
when  it  becomes  extremely  difficult  or  incon- 
venient. Chancery,  1815,  Wendell  t).  Van 
Rensselaer,*  1  Johns,  (7A.,  844;  Wiser  o.  Blaoh- 
ly,  Id.,  487;  and  see  Murray  «.  Hay,  1  Ba^rb, 
Ch.,  59. 

178.  Co-complainanti.  Adverse  parties 
not  to  be  co-complainants.  Le  Fort  «•  Dela- 
field,  8  Edw,,  82 ;  Grant «.  Van  Schoonhoven, 
9  Paige,  256 ;  Alston  «.  Jones,  8  Barb,  Ch,,  897. 

179.  The  surety  in  a  joint  note  has  no 
right  to  make  the  principal  debtor  a  complain- 
ant in  a  bill  to  establish  a  defence, — e,  g^  that 
of  usury, — without  his  consent ;  but  if  he  re- 
fuses to  consent,  complainant  must  state  the 
fact  in  the  bill,  and  make  him  a  defendant. 
Chancery,  1841,  Morse  «.  Hovey,  9  Paige, 
197;  1841  [citing  7  Paige,  278],  Beggs  v,  But- 
ler, 9  Paige,  226 ;  reversing  8.  0.,  Clarke,  517. 

To  the  same  effect  in  case  of  joint-debtors. 
1842,  Savage  c.  Todd,  9  Paige,  678;  1844, 
Bonghton  v.  Allen,  11  Id^  821 ;  and  see  Pat- 
erson  t).  Bangs,  9  Id.,  627. 

But  where  the  defence  is  an  equity  peculiar 
to  the  surety,  as  such,  his  principal  is  not  a 
necessary  party,  for  in  either  event  of  the  suit 
no  decree  can  be  claimed  against  him.  1839, 
Miller  «,  McOan,  7  Paige,  451. 

180.  Aasignees  in  insolvency.  Where 
some  of  the  complainants  became  insolvent. 


Anproved,  Doe  v.  Doe,  87  N,  if.,  268. 


their  assignees  were  made  defendants  <m  a  bill 
of  revivor,  and  it  was  objected  at  the  hearing 
that  they  ought  to  have  been  made  plaintiffs. 
Held,  that  they  could  not  be  made  plaintiffs 
against  their  consent;  and  having  answered 
as  defendants,  their  refusal  to  be  plainti& 
'might  be  inferred.  Being  before  the  court  as 
parties  was  sufficient.  Chancery,  1816,  Osgood 
V,  Franklin,*  2  Johns,  Ch^  1. 

181.  New  paxtiee.  The  oases  in  which 
new  parties  should  be  brought  in  as  com- 
plainants, and  those  in  which  they  should  be 
brought  in  as  defendants,  discussed;  and  the 
effect  upon  the  proceedings,  of  bringing  them 
in,  considered.  Hutchinson  v.  Reed,  Soffm., 
316. 

182.  Striking  oat.  The  name  of  a  defend- 
ant cannot  be  struck  out  of  a  bill  on  motion  of 
a  co-defendant,  without  his  consent,  or  notice 
of  the  application.  Chancery,  1819,  Livingston 
V,  Gibbons,  4  Johns.  Ch,,  94. 

183.  Plaintiff^s  motion  to  have  his  name 
stricken  from  the  bill,  on  the  ground  that  he 
was  made  plaintiff  without  his  authority,  is 
too  late  after  publication  passed,  especially 
where  he  knew  the  fact  at  an  early  day. 
Chancery,  1821,  Sears  «.  Powell,  6  Johns,  Oh., 
259. 

184.  Joinder  of  partiee  and  matters.  A 
bill  against  several  persons  must  relate  to 
matters  of  the  same  nature,  and  having  a 
connection  with  each  other,  and  in  which  all 
the  defendants  are  more  or  less  concerned; 
but  their  rights  in  ^pect  to  the  general  sub- 
ject of  the  case  may  be  distinct.  [Reviewing 
many  cases.]  Chancery,  1822,  Brinkerhoff  v. 
Brown,  6  Johns.  Ch,,  189.  Ct.  of  Errors,  1835, 
Fellows  «.  Fellows,  4  Co^.,  682. 

185.  Thus  several  distinct  and  unconnected 
judgment-creditors  of  a  corporation  may  main- 
tain one  suit  for  satisfaction,  seeking  in  it  to 
reach  the  property  of  the  corporation  which 
has  been  fraudulently  withdrawn  beyond  the 
reach  of  executions ;  also  to  charge  the  trustees 
individually  on  the  ground  of  fraud  and  neg- 
lect of  duty ;  also  to  charge  other  defendants 
as  stockholders ;  and  also  to  redeem  property 
purchased  by  certain  defendants,  and  to  im- 
peach a  fraudulent  judgment  confessed  by 
others.  In  such  case  the  general  right  claimed 
is  the  due  application  of  the  capital  of  the 


*  AfiBriped,  without  pasaing  on  this  point,  Oi.  ^f 
Erron,  1S17,  14  Johfu.,  527. 
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company  to  the  payment  of  complainants' 
jadgmenta ;  and  the  only  matter  in  litigation 
is  the  fraud  in  which  all  the  defendants  are 
implicated,  though  in  different  degrees  and 
proportions.  Chancery ^  1822,  Brinkerhoff  «. 
Brown,  6  Johns,  Oh.,  189. 

186.  So  A  creditor's  bill  will  lie  against  a 
debtor  and  his  grantees  ander  distinct  and  sno- 
cessive  fraudulent  conveyances.  The  matter 
in  demand  is  the  property  of  the  debtor,  and 
there  is  a  common  interest  among  all,  centring 
in  the  point  in  issoe  in  the  cause.  Ot,  of 
Errors^  1625,  FeUows  «.  Fellows,  4  Cou).^  682. 
Followed,  Suprwu  (7t,  1855,  Hammond  v. 
Hudson  River  Iron  &  Machine  Co.,  20  Barb., 
878. 

187.  So  where  a  clerk  embezzled  moneys, 
investing  a  part  in  the  name  of  A.  and  a  part 
in  the  name  of  B., — Hsld,  that  all  were  proper 
parties  to  the  employer's  bill  to  reach  the 
fond.  F.  Chan.  Ct,  1848,  Bank  of  America 
«.  Pollock,  4  Mw.,  215. 

l^a  The  same  prindple  is  applicable  to 
the  case  of  a  complainant  who  proceeds  as  a 
judgment-creditor,  after  the  return  of  an  exe- 
cution unsatisfied,  under  2  Rev.  Stat,  178, 
§  88.  So  that  a  joint  suit  will  lie  against  two 
or  more  persons  holding  property  of  the  judg- 
ment-debtor under  distinct  conveyances,  or 
separately  indebted  to  him.  But  a  demand 
against  one  of  them  alone,  and  not  dependent 
on  the  judgment,  cannot  be  joined.  Ohaneery^ 
1835,  Boyd  «.  Hoyt,  5  Paigs^  65. 

189.  Where  several  cr^itors  of  A.  unite, 
and  a  part  of  the  judgments  are  against  B. 
jointly  with  A.,— B.  is  also  a  proper  party. 
The  common  object  is  to  collect  all  the  judg- 
ments from  A.,  but  he  might  require  B.  to  be 
joined  in  order  to  coerce  contribution  in  re- 
spect to  the  joint-judgments.  A.  F.  Chan.  Ot.^ 
1844,  Blackett «.  Laimbeer,  1  Sancif.  OK,  866. 

190.  'V^aterommie.  Several  proprietors  of 
distinct  lands,  and  of  separate  parts  of  a  water- 
course, have  such  a  community  of  interests, 
that  they  may  join  in  a  suit  to  restrain  a  di- 
version. Ohanewy,  1825,  Reid  v.  Gifford,* 
Hopk.,  416.  To  similar  effect,  1882,  Belknap 
«.  Trimble,  8  Paig^,  577. 

*  Followed,  in  the  case  of  a  bill  to  eigoin  a  nui- 
sance, Chancery^  1845,  Murray  t>.  Hay,  1  Barb.  CA., 
69.  V.  Ohan.  Gt.,  1846,  Blunt  v.  Hay,  4  S(Mhdf,  Ch., 
862 ;  Peck  v.  Elder,  8  Sand/.,  129,  noU.  8.  P.,  &w- 
preme  Ct.,  Sp.  T.,  1848,  Brady  v.  Weeks,  8  Barb., 
167. 
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191.  Kuiaanoe.  Two  or  more  persons, 
having  separate  and  distinct  tenements,  which 
are  injured  or  rendered  uninhabitable  by  a 
common  nuisance,  or  to  which  a  private  nui 
sance  is  a  common  injury,  may  join  in  a  sui 
to  restrain  such  nuisance.  [HopK.,416.]  Chaiu 
e&ry,  1845,  Murray  t^.  Hay,  1  Barb.  Ch.,  59. 
Supreme  Ct.,  J^,  T.,  1848,  Brady  «.  Weeks,  8 
Barb.,  167. 

19Z.  Common  fond  or  Interest  Where  it 
appears  upon  the  face  of  a  bill  that  there  will 
be  a  d^ciency  in  the  fund,  and  that  there  are 
other  creditors  or  legatees' who  are  entitled  to 
a  ratable  distribution  with  the  complainants, 
and  who  have  a  common  interest  with  them, 
such  creditors  or  legatees  should  be  made  par- 
ties to  the  bill,  or  the  suit  should  be  brought 
by  the  complainants  in  behalf  of  themselves 
and  all  others  standing  in  a  similar  situation ; 
and  it  should  be  so  stated  in  the  bill.  [2  Sim. 
&  Stu.,  18;  2  Ves.,  811 ;  1  Paige,  20.]  Chan- 
cery, 1882,  Egberts  v.  Wood,  8  Paige,  517; 
8.  P.,  1880,  Mitchell  v,  Lenox,  2  Id.,  280. 

193^  Sevaval  intereata.  Where  several 
persons  have  a  common  interest  arising  out 
of  the  same  transaction,^*^,  g,,  several  bene- 
ficiaries  under  the  same  trust, — ^though  their 
interest  be  not  joint,  they  may  join  as  com- 
plainants in  one  suit.  Chancery,  1882,  Robin- 
son «.  Smith,  8  Paige,  222. 

194.  Where  a  fund  belonging  to  two  firms, 
in  unascertained  proportions,  comes  to  the 
hands  of  administrators,  both  firms  should 
join  in  a  bill  for  the  recovery  of  the  fund; 
and  the  bill  of  one,  not  making  the  other  a 
party,  and  claiming  a  definite  proportion,  is 
deliMiive,  unless  the  Admioistvators  admit  that 
the  proportions  belonging  to  the  two  are  as 
certained.  A.  F.  Chan.  Ot.,  1840,  Hutchinson 
V.  Reed,  Hoffta.,  816;  and  see  Ohamplin  « 
Ohamplin,  4  EAw.,  228. 

195.  tnfflana  Since,  under  the  Revised 
Statutes,  there  appears  to  be  no  remedy  at 
law  to  protect  the  rights  of  the  Indians  in  re- 
spect to  cutting  timber,  &c.,  on  their  lands, 
tlie  Oourt  of  Ohancery  may,  on  a  bill  filed  by 
some  Indians  in  behalf  of  the  others,  and  duly 
authorized,  interpose  to  compel  an  account  for 
such  injuries,  and  enjoin  them  in  the  future. 
Chancery,  1845,  Strong  «.  Waterman,  11  Paige, 
607. 

196.  Accounting.  Where  several  persons 
are  interested  in  the  taking  of  an  acconnt, 
they  should  all  be  made  parties,  either  as  com- 
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plainants  or  defendants.  A  ooinplainant  may 
sometimes  avoid  the  necessity  of  making  par- 
ticular persons  parties  to  the  hill,  by  waiving 
all  claim  against  them;  but  this  cannot  be 
done  to  the  pr^udice  of  the  rights  of  defend- 
aDts  in  the  suit.  Chancery^  1845,  Dart  v.  Pal- 
mer, 1  Barb.  Oh,,  92. 

197.  Aaaiginor  oannot  sae.  An  assignee 
of  a  thing  in  action  cannot  sue  in  chancery  in 
the  name  of  the  assignor.  Chomcery^  1887, 
Rogers  e.  Traders'  Ins.  Oo.,  6  Paige^  588.  To 
the  same  effect,  1886,  Field  v.  Maghee,  5  Id.^ 
589 ;  1888,  Gleason  o.  Gage,  7  Id.,  121 ;  1845, 
State  of  Indiana  «.  Sherwood,  5  Ch,  8ent.^  47. 

198.  The  absolute  assignor  of  a  chose  in 
action  is  not  a  proper  party  to  a  bill  thereon. 
[9  Yes.,  269 ;  2  Rand.,  98 ;  7  Johns.  Oh.,  144.] 
In  this  State,  after  an  absolute  assignment,  the 
assignee,  at  law  as  well  as  in  equity,  is  con- 
sidered the  real  party  to  the  suit.  A  decree 
in  equity  between  the  defendant  and  the  as- 
signee would  now  have  the  same  effect  at  law, 
as  if  the  assignor  were  a  party  to  such  decree. 
In  a  case  of  controversy  between  the  assignor 
and  the  assignee  in  relation  to  the  fact  of  the 
assignment,  or  the  assignee's  right,  the  court, 
in  its  discretion,  might  require  the  assignor  to 
be  made  a  party,  so  that  both  might  be  bound 
by  the  decree.  But  where  there  is  an  abso- 
lute assignment  in  writing,  and  nothing  in  the 
pleadings  or  proofs  to  induce  a  belief  that  the 
assignor  has  not  parted  with  all  his  interest 
in  the  subject-matter,  the  assignor  should  not 
be  joined.  Ohaneery^  1880,  Ward  v.  Van  Bok- 
kelen,  2  Ptnge,  289 ;  and  see  Miller  o.  Bear, 
8  Id.,  466. 

199.  Roal  party  in  Interest  Proceedings 
in  chancery  must  be  in  the  names  of  the  real 
parties.*  Where  the  complainant  sells  his 
whole  right  to  the  subject-matter  of  the  suit, 
either  before  or  after  a  decree,  the  purchaser 
cannot  carry  on  the  litigation  for  his  own 
benefit,  in  the  name  of  the  vendor.  Chanoery, 
1887,  Mills  f>.  Hoag,  7  Paige,  18;  1889,  Van 
Hook  «.  Throckmorton,  8  Id.,  88 ;  S.  P.,  1845, 
State  of  Indiana  9.  Sherwood,  5  Oh.  Sent.,  47. 
Compare  Sedgwick  9.  Cleveland,  7  Paige,  287. 

200.  Where  a  creditor's  bill  was  filed  in  the 


*  Except  in  certain  cases  where  the  oomplainant 
represents  the  rights  of  those  for  whom  the  suit  is 
brought,  both  legally  and  equitably,  as  in  the  case 
of  executors,  or  of  trustees,  or  assignees  under  the 
insolvent  acts.  Qvatuntry^  1888,  Sedgwick  «.  Cleve- 
land, 7  i%tf,  287. 


plaintifif's  name,  after  he  had  assigned  the  judg- 
ment upon  an  agreement  that  a  bill  was  to  be 
so  filed, — Held,  that  the  objection  was  techni- 
cal, and  not  ground  for  requiring  a  revival. 
Chancery,  1844,  Hathaway  «.  Scott,  11  Paige, 
178. 

201.  A  parohaae  of  the  saldeot-matter  of 
a  controversy,  pending  the  suit,  does  not  vary 
or  affect  the  rights  of  the  parties  to  the  suit. 
[1  Johns.  Oh.,  566;  8  Johns.,  479;  2  Yes.  h 
Beame,  200;  2  Ball  &  B.,  167.]  Chancery, 
1817,  Murray  v.  Lylburn,  2  Johru.  Oh.,  441. 

202.  A  obaage  of  interest  from  the  eeetui 
que  trust  to  another,  pendente  liU,  is  not  suf- 
ficient to  support  the  objection,  at  the  hearing, 
of  a  want  pf  parties.  When  the  party  in 
whom  the  legal  title  resides,  and  the  eeetui 
que  truit  existing  at  the  filing  of  the  bill  are 
before  the  court,  it  is  not  bound  to  take  notice 
of  a  purchase  of  the  subject-matter,  pending 
the  suit.  Chancery,  1821,  Oook  o.  Mancius,  6 
Johns.  Ch.,  89. 

203.  A  party  who,  pending  the  suit,  acquires 
a  new  right  or  interest  in  the  subject-matter 
by  purchase,  must,  as  a  general  rule,  bring  it 
before  the  court  by  supplemental  bill,  or  by  an 
original  bill  in  the  nature  of  a  supplemental 
bill,  to  have  the  benefit  of  the  proceedings. 
Chancery,  1882,  Wilder  v.  Eeeler,  8  Paige,  164. 

204.  CroM-biU.  Though  in  general  a  cross- 
bill cannot  be  filed  except  by  parties  to  the 
original  suit,  a  purchaser,  pendente  lite,  from  a 
party,  may  file  a  bill  in  the  nature  of  a  cross- 
bill, to  make  himself  a  party.  Chancery,  1847, 
Whitbeck  o.  Edgar,  2  Barb.  CK,  106. 

205.  Where  one  of  several  defendants 
dies  pending  the  suit,  and  the  cause  of  action 
survives,  but  the  surviving  complainant  are 
insolvent,  the  defendant,  if  he  has  demands 
against  the  deceased  and  surviving  complain- 
ants jointly,  will  be  pfermitted  to  file  a  cross- 
bill, in  the  nature  of  an  original  bill,  against 
the  surviving  complainants  and  the  personal 
representatives  of  the  deceased  complainant 
Chancery,  1881,  Brown  «.  Stoiy,  2  Paige,  694. 

206.  Appointment  of  reoeiver.  A  suit, 
properly  commenced,  is  neither  barred  nor 
abated  by  the  appointment  of  a  receiver  of 
one  of  the  defendimts,  pendente  lite.  If  he  be 
a  necessary  party,  he  should  be  brought  in  by 
a  supplemental  bill  in  the  nature  of  a  bill  of 
revivor.  Chancery,  1846,  Wilson  «.  Wilson,  1 
Barb.  Ch.,  592. 

207.  After  a  decree  has  been  afiirmed  on 
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ftppeal,  the  ooart  have  no  power  to  permit  a 
change  of  parties  without  the  consent  of  the 
original  parties.  Chaneeryy  1886,  Bowen  e. 
Idiej,  6  Faige,  46. 

206.  Absentee.  Mere  absence  of  a  person 
interested,  from  the  jorisdiction  of  the  court, 
is  not  always  a  sufficient  excuse  for  not  mak- 
ing him  a  party ;  especially  since  under  the 
Revised  Statutes  absentee  defendants  may  be 
joined.  The  rule  that  when  parties  interested 
are  out  of  the  jurisdiction  of  the  court,  and  it 
is  so  stated  in  the  bill  and  proved,  it  is  not 
necessary  to  make  them  parties,  is  not  appli- 
cable where  the  absent  parties  have  righta 
wholly  distinct  from  those  of  the  other  par- 
ties. Ot  ofAppeaUy  1851,  Gray  v.  Sohenok, 
4  K  T,  (4  CofMt.),  460. 

209.  Ko  penone  are  partlee  defendants  in 
a  bill,  except  those  against  whom  process  is 
prayed,  or  who  are  specifically  named  and  de- 
scribed therein  as  such.  [1  Marsh.  Kent,  694 ; 
2  Johns.  Oh.,  246  ;•  2  Dick.,  707.]  Chancery, 
1881,  Yerplanck  o.  Mercantile  Ins.  Oo.,  2 
Paige,  488;  8.  P.,  1826,  Elmendorf  v.  Be 
Lancey,  Hoph,,  666. 

210.  A  bill  filed  In  the  name  of  husband 
and  wife,  is,  in  fact,  the  bill  of  the  husband. 
[2  Yes.,  666,  462.]  He  has  a  right  to  release 
it  so  as  to  bar  a  further  prosecution  of  it  in 
his  name;  though  if  the  release  be  a  fraud 
upon  the  wife^s  right,  she  might  commence  a 
new  suit,  by  next  friend,  tO/set  it  aside.  Ckan- 
e&ry^  1886,  DewaU  v.  Oovenhoven,  6  Paige, 
681. 

211.  Under  a  decree  for  tbe  benefit  of 
oreditom  generally,  all  the  creditors  who 
may  wish  to  come  in  under  it,  and  avail 
themselves  of  its  provisions,  are,  for  every 
substantial  purpose,  considered  as  parties. 
And  if  the  nominal  complainant  neglects  to 
proceed,  or  the  suit  becomes  abated,  any  such 
creditor  may  have  leave  to  prosecute.  Chan- 
eery,  1848,  Matter  of  City  Bank,  10  Paige,  878. 

212.  NesEt  friend  not  a  party.  Where  a 
&ther  filed  a  bill  as  next  friend  of  his  infant 
children,  to  set  aside  on  their  behalf  a  mort- 
gage on  premises  on  which  he  had  an  estate 
by  the  curtesy;  and  the  defendant's  answer 
denied  the  equity  of  the  bill^  and  prayed  fore- 
closure of  the  mortgage,  which  was  decreed ; 
— Held,  that  the  fact  that  the  father  acted  as 
next  friend  did  not  make  him  a  party,  so  as  to 
affect  his  individaal  rights,  and  his  interest 
was  not  cut  off  by  the  sale;  wherefore  the 


purchaser  was  entitled  to  be  released.  Ct.  of 
Appeals,  1862,  Darrin  v.  Hatfield,  Seld.  Notee^ 
No.  1,  86 ;  reversing  S.  0.,  tub  nom.  Darvin 
9.  Hatfield,  4  San^.,  468. 

213.  That  a  stranger  to  the  suit  cannot  in- 
terfere with  the  proceedings  without  making 
himself  a  party  by  supplemental  bill.  [6  Mad., 
276;  Id.,  69;  IBuss.&Myl.,  69.]  Chancery, 
1846,  Watt  V.  Crawford,*  11  Paige,  470. 

214.  A  mere  consent  of  a  person  not  a  par- 
ty to  the  suit,  to  be  bound  by  the  decree,  doea 
not  authorize  him  to  interfere  in  the  suit. 
Chanaery,  1844,  Kelly  «.  Israel,  11  Paige^  147. 

2.  BuU$  eonoeming  the  CharacUir  or  Relation 
of  the  Parties. 

A.  Agents. 

215.  In  general,  if  an  agent  inatltutea  a 
suit  under  an  authority  from  his  principal,  he 
must  do  so  in  the  name  of  his  principal.  [2 
Ves.,  818.]  Thus  a  bill  by  the  agents  of  a 
foreign  corporation  must  be  in  the  name  of 
the  corporation,  if  it  has  power  to  sue,  or  if  it 
has  not,  then  in  the  name  of  the  individuab 
composing  it ;  or  if  they  are  very  nnmeroua, 
in  that  of  a  few  on  the  part  of  alL  F.  Ohan, 
Ct.,  1841,  Oakey  v.  Bend,  8  Edw.,  482. 

216.  A  person  cannot  be  made  defendant, 
on  the  mere  ground  of  his  being  an  agent  of  a 
party  interested.  Chancery,  1846,  Garr  «• 
Bright,  1  Ba^h.  Ch.,  167. 

217.  A  mere  agent  is  not  a  proper  party  to 
a  suit  for  specific  performance.  Chaneery, 
1846,  Boyd  v.  Yanderkemp,  1  Ba^.  Ch.,  278. 

21&  An  auctioneer  having  funds  arising 
from  a  sale  made  by  him  for  A.,  but  which 
are  claimed  by  B.,  who  seeks  a  discovery  as 
to  the  amount,  and  alleges  that  the  ftmd  is  in 
danger  in  his  hands,  is  a  proper  party  to  B.'s 
bill.  F.  Chan.  Ct.,  1881,  Schmidt  v.  Diet- 
ericht,  i  Mw.,  119. 

B.  Bankrupts  and  Insolvents. 

219.  Perfomianoe  of  inaolvenfa  oontraot 

dco.  The  assignees  of  an  insolvent  who  has 
obtained  his  discharge,  must  be  parties  to  a 
bill  to  enforce  an  agreement,  or  ferust,  relative 
to  his  estate,  existing  prior  to  his  assignment. 
Chancery,  1816,  Movan  v.  Hays,  1  Johns.  Ch., 


*  The  decree  was  affirmed  on  appeal,  Ct.  of  Er- 
rofs,  1845,  Kub  nom,  Ferris  v.  Crawford,  2  Den,,  595. 
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220.  Where  a  party  has  been  discharged 
under  the  insolvent  act,  his  assignees  are  ne- 
cessary parties  to  any  suit  or  application  in 
relation  to  his  interest  in  the  firm  property.* 
Chancwy,  1817,  Sells  ©.  Habbell,  2  Johns.  Oh,, 
$94. 

221.  ]^eot  of  aanlgnment  Where  a  com- 
plainant assigns  under  the  bankrupt  or  in- 
solvent acts,  his  suit  becomes  defective ;  and 
the  assignee,  if  he  would  oontinbe  it,  must 
make  himself  a  party  by  supplemental  bill. 
[4Ve8.,  887;  9  Wend.,  649.]  (7Aa7WJ«ry,  18S8, 
Sedgwick  1?.  Cleveland,  7  Paige,  287.  Fol- 
lowed, F.  Chan.  Ct.^  1844,  Springer  v.  Van- 
derpool,  4  Edw,,  862. 

22Z  Where  the  defendant  in  a  creditor's 
suit  assigns  in  bankruptcy,  pending  the  suit, 
the  assignee  is  a  necessary  party,  if  the  suit  is 
persisted  in  as  against  the  assignment.  The 
bankrupt  continues  to  be  a  necessary  party,  or 
ceases  to  be  a  proper  party,  according  as  the 
complainant  seeks  a  personal  decree  against 
bim  for  a  deficiency  or  not  If  the  assignee 
has  sold  the  property,  the  purchaser,  and  not 
the  assignee,  should  be  a  party.  Chancery, 
1845,  Penniman  v.  Norton,  1  Ba/rh.  Ch.,  246. 
Compare  Storm  «.  Davenport,  1  Sandf.  Ch,,  180. 

223.  An  aMignee  in  bankmptoy  of  one 
partner,  is  not  a  nece^ry  party  to  a  suit  for 
the  collection  of  a  debt  due  to  the  firm,  where 
the  firm  is  insolvent,  so  that  the  assignee 
takes  no  beneficial  interest  in  its  efiects.  Chan- 
eery,  1844,  Ooe  «.  Whitbeck,  11  Paige,  42. 

224.  The  atatatory  aaaignee  under  the 
Non-in^niaonment  Act  is  tot  a  necessary 
party  to  a  bill  filed  by  the  creditor  against 
the  debtor  and  his  voluntary  assignee  under  a 
general  assignment  made  by  the  debtor,  pend- 
ing the  proceeding,  and  prior  to  the  execution 
of  the  assignment  to  such  statutory  assignee, 
to  set  aside  such  voluntary  assignment  as  in 
fraud  of  the  rights  of  such  creditor  to  a  prior- 
ity. The  voluntary  assignment  having  been 
first  executed,  nothing  passed  to  the  statutory 
assignee,  and  he  has  no  interest  to  be  affected. 
Ct,  of  Appeals,  1848,  Spear  «.  Wardell,  1 K  7. 
(1  Comst.),  144. 

As  to  suits  by  iuudgneesi  see  Baitkbuftot, 
54-68. 

0.  €k>rporations  and  Associations,  and  their 
Officers. 

225.  Former  offloera  of  a  corporation  may 


•  Donbted  in  Sterling  v,  Brightbill,  5  Wattt,  282. 


be  made  parties  to  a  bill  against  the  corpora- 
tion, when  the  knowledge  of  the  facts  of 
which  discovery  is  sought,  rests  only  with 
tliem,  and  especially  when  it  relates  to  their 
own  official  acts.  Chaneery,  1828,  Fulton 
Bank  v.  Sharon  Canal  Co.,  1  Paige,  219. 

226.  A  bill  against  an  agent  or  officer  of 
the  company  for  misconduct,  producing  loss 
to  it,  must  be  filed  by  the  corporation,  and  not 
by  stockholders.  F.  Chan.  Ct,  1841,  Forbes 
V.  Whitlook,  8  MfJD.,  446. 

227.  The  corporation  la  a  neoeaaary 
party  to  a  bill  against  its  officers  or  agents 
for  a  waste  or  misapplication  of  the  corporate 
property.  The  corporation  should  be  the 
complainant,  unless  the  defendants  have  con- 
trol, or  the  directors,  by  collusion,  refuse  to 
prosecute.  Chancery,  1882,  Robinson  v.  Smith, 
8  PoAge,  222 ;  1886,  Cunningham  9.  Pell,  6  Id.^ 
607.  Followed,  F.  Chan.  Ct.,  1887,  Ferris  «. 
Strong,  8  Edw.,  127. 

22a  A  bill  by  a  part  of  numerous  creditors 
or  stockholders  in  such  case,  should  be  on  be- 
half of  the  others.  Chancery,  1882,  Robinson 
t).  Smith,  8  Paige,  222 ;  1886,  Cunningham  9. 
Pell,  6  Id.,  607 ;  and  see  Walker  f>.  Devereaux, 
4  Id.,  229. 

229.  All  the  fraudulent  direotom  are  not 
necessary  parties  to  a  bill,  filed  to  obtain  satis- 
faction for  a  fraudulent  breach  of  trust.  This 
is  an  exception  to  the  general  rule  that  in  a 
proceeding  against. trustees  ail  must  be  made 
parties.  Chancery,  1884,  Protection  Ins.  Co. 
V.  Dummer;  cited  and  followed,  1886,  in  Oun- 
ningham  v.  Pell,  6  Paige,  607.  i^.  F,  Superior 
Ct.,  1860,  Mayne  v.  Griswold,  8  Sand/.,  468; 
S.  C,  0  K  T.  Leg.  OU.,  26. 

230.  Where  the  object  of  a  bill  la  to  de- 
vest a  corporation  of  any  of  its  property,  or 
of  its  corporate  rights  or  privileges,  the  otiier 
defendants  in  the  suit  have  a  right  to  insist 
that  the  corporation  shall  be  made  a  party; 
to  the  end  that  the  decree  may  be  binding 
upon  it,  and  that  they  may  not  be  subjected 
to  future  litigation  with  it  Chancery,  1844, 
Mickles  d.  Rochester  City  Bank,  11  Paige,  118; 
and  see  Lawyer  «.  Cipperly,  7  Id.,  281.  Com- 
pare Barclay  «.  Macanly,  8  Ch.  Sent.,  56. 

231.  Stockholders'  liabiUty.  Equity  has 
cognizance  of  suits  by  creditors  to  enforce  the 
individual  liability  of  stockholders.  Where 
the  statute  liability  of  the  stockholders  is  sev- 
eral as  well  as  joint,  and  for  the  whole  amount 
of  the  debt,  without  reference  to  the  amount 
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of  the  stock  owned,  they  may  be  sued  before 
a  decree  is  had  against  the  corporation,  and 
the  corporation  may  be  made  a  party  to  the 
aoit  against  them.  The  creditor  may  file  a  bill 
against  the  corporation,  and,  upon  discovery 
of  the  stockholders,  bring  them  in  by  supple- 
mental bill.  A.  V.  Chan,  Ct.^  1845,  Masters  t. 
Bossie  Lead  Mining  Oo.,  2  Sandf.  Ch.^  801. 

232.  In  a  creditor's  suit  to  charge  stock- 
holders of  a  corporation  on  their  unpaid  sub- 
scriptions, the  bill  should  be  filed  by  the 

.creditor  in  behalf  of  all  the  creditors,  and  not 
by  a  receiver ;  and  since,  by  1  Rev.  Stat.^  600, 
§  5,  each  shareholder  is  liable  only  in  due 
proportion  with  the  others,  it  should  be  filed 
against  the  corporation,  and  all  the  sharehold- 
ers who  have  not  paid  up  their  subscriptions, 
so  that  an  account  may  be  taken  of  the  debts 
and  assets  of  the  corporation,  of  the  amount 
of  capital  not  paid  in,  and  the  sum  due  from 
each  shareholder.  Ot,  ofAppeaU^  1850,  Mann 
«.  Pentz,  8  K  F.  (Z  Oomst),  415. 

233.  A  corporation  is  a  necessary  party  to 
the  bill  filed  by  a  simple  contract-creditor  to 
enforce  the  individual  liability  of  its  stock- 
holders for  a  corporate  debt.  Gt,  of  Appeals^ 
1852,  Bogardus  «.  Rosendale  Manufacturing 
Co.,  TiV.  F.  (8  >&W.),  147. 

234.  DisBolutlon.  A  suit  commenced  in 
the  name  of  the  president  of  a  banking  asso- 
ciation cannot  be  continued  in  his  name  after 
the  dissolution  of  the  corporation.  Ohaneery^ 
1842,  Talmage  v.  Pell,  9  Paige,  410. 

235.  A  foreign  corporation  may  sue  in  its 
corporate  name  in  this  State,  in  chancery  as 
well  as  at  law ;  and  may  file  a  bill  for  the  sale 
of  land  in  this  State,  under  a  mortgage  taken 
to  secure  money  lent.  Though  the  loan  and 
mortgage  were  concurrent  acts,  if  they  were 
pursuant  to  a  previous  agreement,  they  may 
be  deemed  within  a  provision  of  the  charter, 
by  which  tlie  corporation  was  authorized  to 
take  mortgages,  &c.,  for  the  security  of  debts 
previously  contracted.  Ckwrxery,  1820,  Silver 
Lake  Bank  ©.  North,  4  JohM,  Ch,,  870. 

236.  Joint-stock  association.  In  a  suit 
against  the  trustees  of  a  joint-stock  association 
to  compel  an  account  and  settlement  of  the 
afifairs,  the  shareholders  being  numerous  and 
the  defendants  having  legal  power  over  the 
property,  the  bill  is  properly  filed  by  one  of 
the  shareholders  in  behalf  of  himself  and  the 
others.  Chancery ^  1847,  Mann  c.  Butler,  2 
Barb,  Ch.,  862. 


237.  Representation.  On  a  foreclosure  of 
a  mortgage  made  by  trustees  of  a  joint-stock 
association  for  the  purchase  of  lands,  the  stock- 
holders, being  very  numerous  (over  250  in  ttiia 
case),  are  not  necessary  parties.  The  trustees 
sufiiciently  represent  them.  Chancery^  1816 
Van  Vechten  «.  Terry,  2  Johns.  Ch.,  197. 

D.  Executors  and  Administrators. 

23a  Joinder.  To  a  bill  against  an  ad- 
ministrator, charging  fraud,  defendant  pleaded 
that  the  acts  were  done  by  him  and  another 
jointly,  as  co-administrators, — Eeld,  that  the 
co-administrator  must  be  made  a  party.  Chan- 
eery^  1819,  Bregaw  «,  Olaw,  4  Johns.  Ch.,  116. 

239.  One  of  two  devisees  cannot  file  a 
bill  for  an  account  against  one  of  two  execu- 
tors who  by  the  will  have  the  charge  of  the 
real  estate,  without  making  the  other  devisee 
and  executor  parties.  Chancery,  1828,  Fabre 
e.  Oolden,  1  Paige,  166. 

240.  If  one  executor  renounces,  his  co- 
executors  cannot  join  him  as  complainant; 
but  if  he  is  a  necessary  party,  they  may  make 
him  a  defendant,  stating,  in  their  bill,  the  rea- 
son. Chanc&ry,  1829,  Thompson  v.  Graham, 
1  Paige,  884;  1848,  Tooker  «.  Oakley,  10  Id.^ 
288. 

241.  If  they  omit  to  join  him,  and  he  applies 
to  have  the  suit  dismissed,  they  will  have  leave 
to  amend.  Chancery,  1848,  Tooker  «.  Oakley, 
10  Paige,  288. 

242.  Foreign  executor,  dec.  One  of  the 
next  of  kin  or  legatees  of  a  decedent  cannot 
maintain  a  suit  against  foreign  executors  for 
money  received  by  them  within  this  State; 
because  by  2  Bev.  Stat.,  449,  §  17,  the  execu- 
tor or  administrator  with  the  will  annexed,  and 
he  only,  has  the  right  to  sue  for  a  wrong  done 
to  the  estate.  Chancery,  1846,  Brown  «. 
Brown,  1  Ba/rh.  Ch.,  189,  217;  S.  P.,  1848, 
Muir  V.  Leake  &  Watts  Orphan  House,  8  Id., 
477. 

243.  Executors,  &c.,  appointed  in  another 
State,  may  sue  in  their  own  names  here,  when 
they  claim,  not  as  such,  but  as  residuary  lega- 
tees or  purchasers.  Supreme  Ct.,  1847,  Smith 
«.  Webb,  1  Barh.,  280. 

244.  Joining  debtor.  Though  in  general  a 
creditor  filing  a  bill  against  an  executor  cannot 
make  a  debtor  of  the  estate  a  party,  except 
where  the  executor  is  insolvent  or  there  is 
collusion,  it  may  be  allowed  in  special  oases ; 
as  where  the  complainant  alleges  that  the 
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deceased  went  into  partnership  with  the  de- 
fendant, using  the  complainant's  money  there- 
in, and  seeks  an  accounting  from  the  defend- 
ant as  the  partner  of  the  deceased.  Ohaneery^ 
1814,  Long  9.  M^estre,  1  Johns,  Oh.^  805. 

245.  The  insolvent  uuxvMnf;  partner  is 
not  an  improper  defendant  in  a  bill  filed  bj  a 
creditor  of  the  firm  against  the  representatives 
of  the  deceased  partner  to  obtain  satisfaction 
of  his  debts,  so  as  to  render  it  multifarious. 
Chancery y  1886,  Butts  o.  Genung,  5  Paige,  254. 

K  Governments  and  Officers. 
24&  That  where  the  rights  of  the  State 

are  connected  with  the  relief  sought  against 
a  defendant,  the  attorney-general  is  a  proper 
party.  Chaneery,  1885,  Varick  f».  Smith,  5 
Paige,  187;  and  see  Jones  t>.  Lynds,  7  Id,, 
801 ;  Garr  v.  Bright,  1  £arh.  Oh,,  157. 

247.  That  another  State  may  be  made  a 
party  defendant  in  a  suit  in  the  courts  of  this 
State;  not  for  the  purpose  of  enforcing  a 
decree  against  it,  but  to  enable  it  to  appear 
and  protect  its  rights,  if  any.  Ohcmeery,  1845, 
Garr  «.  Bright,  1  Barh.  Oh,,  157. 

24&  Town.  Private  individuals  cannot 
'  institute  a  suit  in  behalf  of  a  town,  respecting 
the  town  property,  without  the  knowledge 
and  consent  of  the  town,  duly  declared.  CfTuMv- 
eery,  1817,  Denton  «.  Jackson,*  2  Johns,  Ch., 
820. 

249.  Sberili;  attorney.  The  sheriff  brought 
an  action  on  a  replevin  bond  in  his  own  name, 
but  for  the  benefit  of  the  defendant ;  and  the 
plaintiffs  in  replevin  then  sued  the  defendant 
in  trespass.  It  was  then  agreed  to  submit 
the  controversy  to  referees,  and  upon  their 
report  judgment  was  entered,  which  the  court 
refused  to  review,  on  the  ground  that  it  was 
only  an  arbitration.  Held,  that  in  a  suit  in 
equity  to  restrain  further  proceeding,  the  sher- 
iff was  properly  a  party,  but  the  attoi^ney  was 
not  a  proper  party.  Chancery^  1882,  Oamp- 
bell  V.  Western,  8  Paige,  124. 

250.  "Where  a  board  of  offioen  bring  a  suit 
to  restrain  private  persons  from  usurping  their 
franchise,  since  the  injury  to  them  is  as  indi- 
viduals having  a  joint  and  common  interest, 
the  suit  is  properly  brought  in  their  own 
names  instead  of  the  name  of  the  board. 
Chancery,  1846,  Tyaok  «.  Brumley,  1  Barb, 
Ch.,  519. 


*  The  deoree  was  affirmed  in  the  Court  of  Errors. 
See  7  Johns,  Ch.,  264,  Index ;  and  2  Wend.,  182. 


F.  Husband  and  Wife. 

251.  A  wife  cannot  sue  separately  from 
her  husband  without  leave  of  court  Ohan^ 
eery,  1814,  Ferine  v,  Swaine,  1  Johns.  Oh.,  24. 

252.  In  a  snit  for  the  wife's  legacy  or  dis- 
tributive share,  the  wife  must  be  made  a  party^ 
for  she  has  a  contingent  right  of  survivorship. 
[8  Vee.,  467;  6  Id.,  516;  10  Id.,  578;  9  Id., 
174;  12  Id.,  497;  16  Id.,  418.]  Chancery, 
1821,  Schuyler  v.  Hoyle,  5  Johns.  Oh.,  196. 

253.  Suit  against  husband's  committee. 
A  wife  cannot  file  a  bill  in  her  own  name 
against  her  lunatic  husband's  committee  for 
maintenance  from  his  estate,  he  not  being  a 
party,  even  when  he  has  abandoned  her  and 
left  the  State.  [Distinguishing  6  Johns.  Ch., 
178.]  Chancery,  1841,  Hay  v.  Warren,  8 
Paige,  609. 

254.  Debt  to  wife.  In  the  case  of  a  new 
security  for  the  payment  of  money,  given  to 
the  wife  during  coverture,  the  husband  may 
sue  alone,  or  join  his  wife,  at  his  election. 
[Reviewing  many  cases.]  CJumeery,  1841, 
Searing  v.  Searing,  9  Paige,  288.  Followed, 
1846,  Moehring  v.  Mitchell,  1  Barh.  Ch.,  264; 
Thompson  v,  Ellsworth,  Id,,  624. 

255.  Conflict  of  interest  Where  the  in- 
terests of  the  husband  and  wife  are  in  Conflict, 
she  should  be  a  defendant,  for  persons  having 
adverse  or  connecting  interests  in  the  subject 
of  litigation  should  not  join  as  complainants; 
and  a  bill  filed  by  the  husband  in  the  name  of 
himself  and  his  wife,  is  his  bill  merely,  and  the 
decree  made  in  the  suit  is  not  binding  upon 
her  in  any  future  litigation.  Chancery,  1841, 
Grant  v.  Van  Schoonhoven,*  9  Paige,  255 ; 
1848,  Alston  v.  Jones,  8  Barh.  Oh.,  897. 

256.  Separate  estate.  That  a  bill  for  the 
recovery  of  the  wife's  separate  estate  is  not 
properly  brought  in  the  name  of  the  husband 
and  wife  jointly.  Chancery,  1848,  Bowers  «. 
Smith,  10  Paige,  198. 

257.  A  decree  in  a  suit  brought  by  husband 
and  wife,  in  relation  to  her  separate  property, 
is  not  conclusive  upon  the  wife ;  and,  where 
the  defendant  takes  the  objection  seasonably, 
it  is  of  course  to  amend  the  form  of  the  suit 
by  appointing  a  next  friend  for  her,  and  mak- 
ing the  husband  defendant  instead  of  com- 
plainant. But  if  the  objection  be  made  after 
a  litigation  upon  the  merits,  it  ought  not,  in. 


*  See  this  oaee  in  table  of  Casbs  Csitioxsxd,  Y<A,  L, 
ArUe. 
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general,  to  be  snstained.  Supr&m$  Ct.^  Sp.  7., 
1848,  Stuart  v.  Eiasam,  2  .6^5.,  498.* 

258.  A  bill  in  the  name  of  bnsband  and 
wife,  to  call  her  tmstees  to  an  acooant,  oan- 
not  be  sustained.  She  slionld  be  the  com- 
plainant, by  her  next  friend.  [Stor.  Eq.  PL, 
{§  61,  68,  861 ;  9  Paige,  256 ;  2  Yes.,  452 ;  1 
Keen,  7 ;  2  Id.,  69 ;  4  8.  &  S.,  188 ;  7  Sim.,  289 ; 

1  Sim.  &  StD.,  186.]  And  the  objection  may 
be  made  for  the  first  time  at  the  hearing,  for 
the  decree  in  a  joint  suit  will  not  bind  the 
wife ;  and  the  court  will  protect  the  account- 
iDg  party  from  a  second  suit.  The  fact  that 
there  is  also  a  demand  of  relief  as  to  a  Joint 
interest)  does  not  obviate  the  necessity  that 
fihe  should  sue  by  next  friend,  independently 
of  her  husband.  Supreme  Ot,,  1849,  Sherman 
«.  Burnham,  6  Barb,^  408. 

259.  Salt  asainst  hiuband.  A  wife  can- 
not join  in  a  suit  against  her  husband,  except 
by  her  next  friend ;  and  even  then  suit  can- 
not be  brought  in  her  nAme  without  her  con- 
sent. Chancery,  1886,  Randolph  e.  Dickerson, 
5  Paige,  617. 

260.  Injimction  to  stay  suit  The  wife 
of  the  complainant  is  a  necessary  party  to  a 
bill  for  an  injunction  to  restrain  a  suit  at  law 
against  the  husband  and  wife,  affecting  her 
interest.    Chancery,  1847,  Booth  v.  Albertson, 

2  Barh,  Ch,,  818. 

261.  Foreclosure.  Where  the  husband  files 
a  bill  to  foreclose  a  mortgage  owned  by  him- 
self, and  he  and  his  wife  have  a  judgment  lien 
upon  the  premises,  which  makes  them  proper 
parties,  she  must  be  joined  with  him  as  com- 
plainant. Chaneery,  1882,  Clarkson  v.  Be 
Peyster,  8  Paige,  886. 

262.  A  woman  who  should  have  been  a 
party  in  a  foreclosure-suit,  but  was  not,  and 
who  married  after  the  bill  was  filed,  must  be 
brought  in  with  her  husband,  by  supplemental 
bill.  Chancery,  1836,  Campbell  v,  Bowne,  6 
Paige,  84. 

<  G.  Insane  Persons. 

263.  A  creditor  may  file  his  bill  for  a  debt 

of  the  lunatic,  against  the  committee  alone, 
without  joining  the  lunatic.  Chancery,  1816, 
Brasher  v.  Yan  Oortlandt,  2  Johns.  Chi,  242 ; 
Id,,  400.  Compare  Beach  u.  Bradley,  8  Paige, 
146. 


♦  Beverbed  on  other  points,  Supreme  (%.,  1851, 11 
Barb.,  271. 


264.  But  in  a  case  in  which  the  committee 
has  a  personal  interest  in  the  controversy 
which  may  conflict  with  the  lunatic^B,  the 
latter  should  be  made  a  party,  and  a  guardian 
appointed  for  him.  Chancery,  1882,  Teal  v. 
Woodworth,  8  Paige,  470. 

265.  To  a  bill  to  set  aside  an  act  done  by 
him  while  under  mental  imbecility,  the  lunatic 
is  not  a  necessary  party.  [1  Oh.  Gas.,  112;  1 
Eq.  Oas.  Abr.,  279.]  Chancery,  1828,  Ortley 
V.  Messere,  7  Johna.  CK,  189 ;  1848,  Gorham 
tj.  Gorham,  8  Barh.  Ch,,  24. 

266.  Real  property.  A  lunatic  is  a  neces- 
sary party  to  a  bill  for  a  recovery,  or  parti- 
tion, of  his  lands.  A  decree  in  partition,  to 
which  an  habitual  drunkard  is  not  a  party, 
will  not  transfer  the  legal  title  to  his  undivided 
share  of  that  portion  of  the  premises  which 
may  be  set  off  to  the  defendant  in  severalty. 
Chancery,  1848,  Gorham  «.  Gorham,  8  Barb, 
a.,  24. 

267.  The  act  of  1846  {Lowe  of  1845,  91) 
authorizing  the  committee  of  a  lunatic  or  an 
habitual  drunkard  to  sue  in  their  own  names, 
for  any  debt,  claim,  or  demand,  transferred  to 
them,  or  to  the  possession  and  control  of 
which  they  are  entitled  as  such  committee, 
does  not  affect  such  a  case.    Ih, 

H.  Legatees,  Heirs,  Devisees,  &o. 

268.  Contingeiit  legacies.  Where  several 
legacies  are  given  to  be  increased  or  diminish- 
ed in  proportion  as  the  particular  fund  set  by 
for  their  payment  and  for  other  purposes 
should  prove  deficient  or  exceed,  one  of  the 
legatees  may  file  a  bill  against  the  executors 
for  an  account  and  payment,  in  behalf  of  him- 
self and  the  others  who  may  choose  to  come 
in,  the  bill  stating  that  it  is  so  filed.  Legatees 
other  than  residuary  legatees,  are  exceptions 
to  the  general  rule  ^at  all  persons  interested 
in  the  fund  must  be  made  parties.  Chamcery, 
1818,  Brown  v.  Rioketts,  8  Johne,  Ch.,  668. 

Followed  under  the  Code  of  Procedure,  5u- 
preme  Ct.,  1861,  MoKenzie  9.  L'Amoureuz,  11 
Barb.,  616. 

To  the  same  effect,  Chancery,  1828  [citing  2 
Mas.,  181],  Pritchard  c.  Hicks,  1  Paige,  270. 
Compare,  however,  Hallett  «.  Hallett,  2  Id., 
16 ;  and  see  Davoue  «.  Fanning,  4  Johna.  Ch., 
199;  Fish  v.  Howland,  1  Paige,  20. 

269.  Though  the  particular  legacy,  if  al- 
lowed, will  reduce  the  residuary  fund,  the 
interest  of  the  residuary  legatee  is  deemed 
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protooted  bj  representation  by  the  execntors. 
[Oalv.onP.,20;  1  Ves.  Jr.,  818 ;  lVern.,291; 

I  Bro.  0.  0.,  808.]  Chancery^  1848,  Oromer  «. 
Pinofcney,  8  Ba/rb,  Ch.,  466. 

27a  A  rMidvary  le^ifeitee^  or  other  person 
sning  for  a  distributive  shore  of  the  estate, 
should  make  all  other  persons  interested  in 
the  distribution  parties  to  the  suit,  so  that  one 
account  only  may  be  taken.  Ghcmeery^  1828, 
Pritchard  v.  Hicks,  1  FcUge,  270.  To  the 
same  effect,  1818,  Brown  v.  Ricketts,  8  Johns. 
Ch,,  558 ;  1819,  Davoue  «.  Fanning,  4  /d,  199. 
Compare,  however,  Oromer  v.  Pinckney,  8 
Bc^h.  Ch,y  466 ;  Hallett  f>:  Hallett,  2  Paige,  15. 

271.  Tbe  children  of  a  legatee,  whose 
legacy  is  charged  upon  the  real  estate  of  the 
defendant,  are  not  entitled  to  recover  the 
legacy  without  administering  upon  the  estate 
of  their  father,  althou^  there  were  no  debts 
due  ftota  the  deceased  legatee,  and  the  taking 
out  of  letters  of  administration  is  a  mere  for- 
mal proceeding.  OJianc&ry,  1828,  Ohampe- 
nois  «.  Ohampenois,  cited  in  Jenkins  «.  Freyer, 
4  Fa^e,  47. 

272;  Wbeie  debts  or  legaoiea  are  charged 
by.  ^ill  upon  real  estate,  all  the  creditors  ot 
legatees  whose  claims  aire  still  due,  must  be 
made  parties  to  a  bill  againdt  the  devisee ;  or 
if  any  are  omitted,  an  excuse  for  not  joining 
them  must  be  averred  in  the  bill,— «.  g,y  that 

II  could  not  be  ascertained,  who  or  where 
they  we#e.  Ohcmeery,  1829,  Hallett  9.  Hal- 
lett, 2  F(Uge^  16 ;  and  see  Smith  v.  WyckofE; 
11  Id,,  49. 

273.  A  testator  gave  his  estate  to  his  chil- 
dren, directing  that  his  debts  should  be  borne 
and  paid  equally  by  each.  Seid^  that  one  of 
the  children  could  not  file  a  bill  against  the 
executor  for  a  demand  against  the  estate, 
without  renouncing  all  benefit  of  the  will,  or 
bringing  the  other  children  before  the  court 
as  parties.  Chancery,  1888,  Van  Epps  «.  Van 
Deusen,  4  Paige,  64. 

274.  Creditors  may  file  a  bill  against  heirs 
and  devisees  for  an  account,  and  sale,  and  dis- 
tribution of  the  real  estate,  but  a  decree  for  a 
sale  will  not  be  made  until  the  deficiency  of 
the  personal  property  be  ascertained.  Cfhan- 
eery,  1820,  Thompson  v.  Brown,  4  Johns,  Oh.^ 
619. 

275.  A  decree  for  sale,  in  such  a  case,  inures 
to  the  benefit  of  all  the  creditors,  and  draws 
the  entire  distribution  of  the  assets  into  the 
oourt.    Ih, 


276.  Detdaee  patty  to  bill  against  ezeca- 
tora.  That  on  a  bill  against  the  executors  of 
a  guardian,  for  a  breach  of  his  trust,  the  tes- 
tator's will  having  made  the  timber  on  his 
land  assets  for  the  payment  of  his  debt%  the 
devisee  ought  to  be  made  a  party.  Chancery, 
1815,  Wiser  f>.  Blachly,  1  Johns.  Ch.,  487. 

277.  Heirs  and  executors  cannot  be 
joined.  Under  the  provisions  of  the  Revised 
Statutes,  a  creditor  of  the  decedent  cannot  file 
a  bill  against  the  heirs  and  personal  represent- 
atives Jointly,  to  obtain  satiafaotion  of  a  debt 
out  of  the  real  and  personal  estate.  Such  a' 
misjoinder  of  defendants  readers  the  bill  mul- 
tifarious. Chancery,  1885,  Butts  9.  Genung, 
5  Paige,  254. 

278.  This  proceeding  is  a  substitute  for  the 
former  action  at  law.  lb.  To  same  effect, 
1888,  Parsons  v.  Bowne,  7  Id.,  854. 

279.  The  suit,  if  against  legatees,  must  be 
against  all,  jointly,  or  only  one  [2  Rev.  Stat, 
451,  §  26];  if  againft  devisees,  it  must  be 
against  aU,  jdntly.  [2  Id.,  456,  §  60.]  A  suit 
against  a  part  of  the  legatees  or  devisees  can- 
not be  sustained.  Ct.  0/ Appeals,  1847,  Wam- 
baug^  «.  Gates,  1  Sow.  App.  Cos,,  247;  af- 
firming S.  C,  11  Paige,  505.  See,  also,  Mer- 
sereau  «.  Ryerss,  8  K  7.  (8  Comst}),  261. 

280.  —  what  misst  be  shown.  A  creditor 
cannot  sue  the  pergonal  representatives,  and 
heirs,  or  devisees,  jointly ;  nor  oaa  he  sue  the 
heirs,  without  showing  that  the  personal  es- 
tate is  insufficient,  or  that  he  has  exhausted 
his  remedies  against  it;  nor  easx  he  sue  the 
devisees,  without  showing  that  both  the  per- 
sonal and  real  estate  descended  were  insuffi- 
cient, or  that  he  has  exhausted  his  remedies 
agunst  them ;  nor  cui  he  sue  the  heirs  and 
devisees  jointly,  at  least  without  averring 
that  the  real  estate  descended  is  insufficient. 
OhamMry,  1841,  Schermerhorn  o.  Barhydt,  9 
Paige,  28.  To  simihir  effect,  Ot.  i^ Appeals, 
1847,  Wambaugh  v.  Gates,  1  How.  App.  Cos., 
247;  affirming  8.  G.,  11  Paige,  505. 

281.  Representatives  of  deceased  ezec- 
ator.  Legatees  may  file  a  bill  in  their  own 
names  to  compel  the  personal  representatives 
of  the  deceased  executor  to  pay  their  legacies 
from  moneys  held  by  such  deceased  executor 
at  the  time  of  his  death;  and  if  the  bill  avers 
that  the  debts  and  funeral  expenses  of  the 
testator  have  been  fully  paid,  the  adminis- 
trator with  the  will  annexed,  of  the  original 
testator,  is  not  a  necessary  party.     Chancery^ 
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1846,  Goodyear  «.  Bloodgood,  l^JSar5.  6?^., 
«17. 

282.  The  next  of  Un,  or  heir,  caanot,  as 
snoh,  maintaiD  a  snit  in  equity  for  the  recov- 
ery of  personal  property  which  belonged  to 
the  decedent,  although  he  is  exdasively  enti- 
tled to  the  beneficial  interest  therein.  Only 
the  execator  or  administrator  can  represent 
the  personalty,  so  as  to  give  a  valid  discharge. 
[2  Paige,  16;  2  McCord's  Oh.,  169 ;  5  Monr., 
574;  r  Id.,  217.]  Ohanesry,  1888,  Jenkins  v.. 
Freyer,  4  Paige^  47.  To  similar  effect,  A,  V. 
Chan.  Gt.y  1846,  Latting  v.  Latting,  4  Sandf. 
CK  81. 

2d3.  Next  of  kin  cannot,  as  snch,  file  a  bill 
for  an  account  of  the  personalty ;  and  where 
only  one  of  several  complainants  who  file  snch 
a  bill  is  entitled  to  letters  of  administration, 
the  defect  cannot  be  cured,  but  entirely  defeats 
the  bill.  F.  Ohan,  Ot,,  1886,  Olaaon  «.  Law- 
rence, 8  Edu).^  48.   Oompare  Hunter  «.  Hallett, 

1  Id,,  888. 

284.  lb  a  BQlt  to  avoid  a  oonveyanoe  of 
land  obtained  by  fraud,  if  the  grantor  is  dead, 
all  his  heirs  or  devisees  must  be  parties. 
Ohanoery,  1881,  Livingston  i^.  Peru  Iron  Oo.,* 

2  Paige,  800. 

285.  "Win  Heirs  and  next  of  kin  held  en- 
titled to  an  immediate  decision  upon  the  legal- 
ity of  trusts  created  by  the  will,  although  the 
persons  for  whose  benefit  such  trusts  were 
created  were  not  in  existence  or  ascertained. 
Loriilard  v.  Oostet,t  6  Paige,  172. 

286.  Bto«,  aec  of  jolttt  dbHgOr.  A  bill 
lies  against  the  heirs  or  devisees  of  an  obligor 
in  a  joint  and  several  bond,  the  other  obligor 
being  also  made  a  party,  though  the  legal 
remedy  has  not  been  exhausted  against  the 
survivor.  [6  Mad.  0.  R.,  118 ;  1  S.  A;  S.,  246 ; 
Edw.  on  Parties,  99-102.]  F.  Cfhan,  OU,  1888, 
Valentine  v.  Farrington,  2  Bdio,,  68. 

287.  S«dt  against  d6btor.  Where  the  plain- 
tiff and  defendant  were  the  only  children  and 
heirs  of  their  mother,  who  died  intestate,  and 
the  defendant,  who  was  indebted  to  the  estate, 
would  not  administer,  and  there  were  no  cred- 
itors or  other  person  entitled  to  administer; — 
Held,  that  the  plaintiff  might  file  a  bill  for  a 
moiety  of  the  debt.  Snch  a  case  forms  an 
exception  to  the  general  rule  that  a  bill  by  a 
creditor,  or  a  person  entitled  to  a  distributive 


*  B«versod  on  another  point,  9  Wtjul.y  511. 
t  Revereed  on  other  points,  U  Wtnd,^  265. 


share  of  personal  estate,  will  not  lie  against  a 
debtor  to  the  estate.  OhoMery,  1822,  McDowl 
9.  Oharlee,  6  Johne.  Ch,,  182. 

28a  iDBolvent  absexitee. — ^Land  oat  of 
tte  atato.  If  an  heir,  or  devisee,  dies  out  of 
];he  State,  insolvent^  and  without  leaving  any 
property  here,  his  personal  representatives 
need  not  be  made  parties.  So  if  the  land  de- 
vised to  one  is  in  another  State,  and  it  does 
not  appear  that  it  was,  by  the  law  of  that 
State,  liable  for  a  debt  of  the  nature  of  plain- 
tiff's claim,  he  need  not  be  made  a  party. 
Ohcmeery,  1845,  Wambaugh  v.  Gates,'*'  11 
Paige,  605. 

289.  Conatraction  of  wUL  An  heir-at- 
law  of  a  testator,  or  a  devisee,  who  claims  a 
mere  legal  estate  in  the  real  property,  where 
there  is  no  trust,  cannot  maintain  a  bill  in 
equity  merely  to  obtain  a  Judicial  construction 
of  the  will.  Ohaneertf,  1848,  Bowers  o.  Smith, 
10  Paige,  198. 

I.  Trustees,  Cestuis  que  Trust,  &c. 

290.  A  mere  nominal  truatee  cannot  sue 
in  equity  in  his  own  name,  but  the  cestui  que 
trust  must  be  Joined.  [Preo.  in  Oh.,  276 ;  1 
Ball  &  B.,  181.]  Chancery,  1816,  Malin  v.  Ma- 
lin,  2  Johns,  Oh.,  288. 

291.  Where  a  trust  is  such  that,  under  the 
Hevised  Statutes,  the  legal  estate  is  vested  in 
the  beneficiary,  he,  and  not  the  nominal  trus- 
tee, is  a  necessary  party  in  a  partition.  Ohan- 
cefy,  1840,  Braker  v.  Devereaux,  8  Paige,  618. 

292.  Cestui  que  truat  Where  a  trustee 
prosecutes  a  claim  for  the  benefit  of  the  cestui 
gue  trust,  the  latter  should  be  a  party.  [Prec. 
Oh.i  276;  2  Eq.  Oas.  Abr.,  165.]  Chancery, 
1828,  Fish  «.  Howland,  1  Paige,  20. 

293.  That  a  trustee  and  cestui  que  trust 
may  Join  as  complainants.  [Pr.  in  Oh.,  276 ; 
1  Paige,  20 ;  2  Johns.  Oh.,  288.]  F.  Chan,  Ct., 
1888,  Schenck  9.  Ellingwood,  8  Edu).,  175. 

294.  Tmstees  for  creditors.  That  trustees 
of  a  fund  for  the  benefit  of  creditors  may  sue 
for  the  protection  of  the  fund,  or  the  collec- 
tion of  part  of  it,  without  making  the  cestuis 
que  trust  parties.  [Mitf.  PL,  174;  8  Ves.,  76; 
1  Moll.,  198 ;  Beat  Oh.,  91.]  Chancery,  1845, 
Ohristie  v.  Herrick,  1  Barb,  Ch.,  254. 

295.  In  a  suit  hj  a  receiver  against  the 
trustee  of  a  Judgment- debtor,  to  reach  the 


*  AfiLrmed,  withoat  passing  on  this  point,  OL  < 
Appeals,  1847,  E(nff.  Jpp.  Oou.,  347. 
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equitable  inteieet  of  the  latter  in  a  tnut-fnnd, 
tLe  debtor  is  a  necessary  party.  Ct.  ofAp- 
peaU,  1852,  Vanderpoel  v.  Van  Valkenborgb, 
6  2^.  Y.  (2  Seld,),  190. 

296.  Bill  to  enforce  tnint  Where  a  debtor 
makes  an  assignment  in  trust  for  the  benefit 
of  such  of  his  creditors  as  should  come  in  un- 
der it  and  release  him,  and  to  reassign  to  him 
the  residue,  the  creditors  who  come  in  under 
tae  assignment^  if  any  there  are,  are  necessary 
parties  to  his  bill  against  the  trustees  for  an 
accounting.  Chancery^  1880,  Mitchell  v,  Lenox, 
2  Paige,  280. 

297.  Where  a  creditor,  whose  debt  is  pro- 
vided for  in  an  assignment,  files  a  bill  against 
the  assignees  for  an  account, of  the  trusti  the 
other  creditors  are  necessary  parties,  unless 
the  bill  alleges  that  they  have  been  paid. 
Chancery,  1842,  Waldo  v.  Doane,  2  Ch.  Sent,,  7. 

29a  Where  defendant  was  a  trustee  for 
himself  and  other  creditors  of  an  assignor,  and 
during  a  continued  litigation  for  twenty  years 
those  creditors  did  not  assert  their  rights, — 
Meld,  that  the  court  would  not  compel  plain- 
tiff to  make  them  parties  to  the  bill  for  an 
account.  Chancery,  1822,  Mumford  v,  Mur- 
ray, 6  Johns.  Ch,,  1. 

299.  In  a  suit  to  remove  a  trustee,  or  for 
an  account,  the  ceetuis  que  trtut  must  all  be 
parties.  Where,  in  such  a  case,  the  trust  was 
for  a  married  woman  for  life,  remainder  to  her 
child, — Meld,  that  the  child  was  a  necessary 
party.  Supreme  Ct^  1849,  Sherman  v.  Burn- 
ham,  6  Barb,,  408. 

300.  If  an  accounting  is  demanded  from 
testamentary  trustees,  in  respect  not  only  to 
the  property  which  came  to  their  hands  as 
such,  but  also  as  to  the  general  assets,  the  per- 
sonal representatives  are  necessary  parties.  Ih. 

301.  —  to  defeat  it.  Where  a  complainant 
claims  in  opposition  to  a  deed  of  trust  or  as- 
signment, as  fraudulent  and  void,  he  may  pro- 
ceed against  the  assignee  or  trustee,  who  is 
the  holder  of  the  legal  estate  in  the  property, 
without  joining  the  eeetui  que  trust.  Chan- 
cery, 1882,  Rogers  v.  Rogers,  8  Paige,  879; 
Wakeman  v,  Grover,*  4  Id.,  28.  Followed, 
Supreme  Ct.,  1848,  Loomis  e.  Cline,  4  Ba/rb., 
458.  To  the  same  effect,  Supreme  Ct.,  1848 
[citing  also  Mitf.  PI.,  176 ;  Stor.  Eq.  PI.,  §  216], 
Russell  V.  Lasher,  4  Barb.,  282. 


*  Affinned,  without  discusBing  this  point,  Ct.  of 
EirOTB,  1888, 11  W«nd.,  187. 


302.  Where  a  creditor  sues  to  set  aside  an 
assignment  for  benefit  of  creditors,  creditors 
not  made  parties  are  yet  bound  by  the  decree, 
if  fairly  and  honestly  obtained,  even  though 
by  default  or  consent ;  for  the  assignee  in  a 
measure  represents  their  interests.  Supreme 
Ct.,  1848,  Russell  o.  Lasher,  4  Ba^h.,  282. 

303.  Where  tnuteea  are  obaaged  pend- 
ing a  suit  against  the  trust-fund,  it  is  not  ab- 
solutely necessary  to  bring  them  in,  although 
the  complainants  have  a  right  to  do  so  before 
decree,  by  a  supplemental  bill.  F.  Chan.  Ct.^ 
1888,  North  American  Goal  Go.  e.  Dyett,  2 
Edw.,  116. 

304.  — subatitatecL  A  debtor  assigned  his 
property,  in  trust  for  creditors;  and  after- 
ward, with  the  concurrence  of  the  creditors, 
other  trustees  were  substituted  by  an  assign- 
ment to  them  by  the  first  trustees,  and  the 
debtor  recognized  and  dealt  with  the  new 
trustees  as  such.  EM,  that  even  if  he  could 
hold  the  first  trustees  to  an  account,  he  must 
join  the  new  trustees  in  the  bill.  Fl  Chan, 
Ct.,  1888,  Mitchell  «.  Lenox,  1  Edw.,  428. 

305.  The  articles  of  a  voluntary  association 
for  the  sale  of  lands  provided  that  their  trus- 
tee, in  whom  the  tide  was  vested,  might  em- 
ploy a  substitute,  and  that  he  should  himself 
be  liable,  as  trustee,  only  for  gross  misconduct 
or  neglect  He  appointed  £.  and  S.,  succes- 
sively, as  such  agent.  Held,  on  his  bill  to 
close  the  trust,  that  E.  and  8.,  being  also 
stockholders,  were  necessary  parties ;  and  that 
the  bill  was  not  multifarious  for  calling  them 
severally  to  account;  and  that  such  account- 
ing was  indispensable  to  a  final  adjustment  of 
the  concern.  A.  F.  (TAon.  (7^.,  1844,  Kent  e. 
Lee,  2  SofndJ.  Ch.,  105. 

306.  Tmstoee  who  refuse  to  act  Where 
lands  are  devised  to  trustees,  they  take  the 
legal  estate,  though  they  refuse  to  accept: 
and  if  the  cestui  que  trust  is  competent  to 
protect  his  own  interest,  it  is  enough  if  he 
and  the  trustees  are  parties  to  a  partition-suit. 
The  appointment  of  new  trustees  for  the  pur- 
pose is  unnecessary.  Hence  the  complainant 
in  such  suit  is  not  authorized,  under  1  Rev. 
Stat.,  780,  to  petition  for  a  new  appointment. 
Chancery,  1885,  King  «.  Donnelly,  6  Paige, 
46. 

307.  Breach  cf  tmat.  Where  there  are 
several  trustees  who  unite  in  a  breach  of  trust, 
they  are  equally  liable  to  the  cestui  que  trust. 
And  the  latter,  in  seeking  relief  against  the 
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breach  of  trust,  may  proceed  against  all  or 
either  of  the  trostees.  [2  Paige,  279 ;  4  Id., 
2d;  1  Myl.  &  K.,  126 ;  8  Swans.,  74.]  Supreme 
Gt^  1850,  Gilchrist  v.  Stevenson,  9  Barb.^  9. 

8.  JSule$  applicable  to  Particular  Olaaeei  of 
Suite,  or  Orounde  o/£eli^. 

A.  Contribution.  Insurance.  Interpleader.  Waste. 

306.  ContribatioiL  Where  a  jndgment  is 
a  lien  npon  several  parcels  of  land,  the  owner 
of  one  of  them  cannot  file  a  bill  against  the 
judgment-creditors  for  leave  to  contribate  in 
discharge  of  his  land,  nor  to  have  the  judg- 
ment assigned  to  him  on  fall  payment.  All 
the  owners  of  the  land  most  be  parties  to  a 
bill  for  contribution.  Chancery ,  1828,  Avery 
«.  Petten,  IJohna.  Oh,,  211. 

309.  Insuranoe  of  pledge.  Where  per- 
sonal property  has  been  mortgaged  for  its  foil 
valae  and  the  mortgage-debt  becomes  due,  the 
legal  interest  is  in  the  mortgagee;  and  the 
mortgagor  is  not  a  necessary  party  to  a  bill  by 
the  mortgagee  to  recover  insurance-moneys 
on  a  loss,  of  the  property  which  amount  to 
less  than  the  debt.  Chancery^  1887,  Bogers 
«.  Traders'  Ins.  Co.,  6  Faige,  688. 

3ia  I&terpLeader.  An  indorsee  of  a  bill 
or  note  who  is  suing  upon  it  for  the  benefit  of 
another  party,  is  a  proper  party  to  a  bill  of 
interpleader  in  respect  thereto.  Chancery, 
1848,  Bell  «.  Hunt,  8  Barb.  Oh,,  891. 

311.  "Waeta  Where  a  purchaser  of  the 
interest  of  one  of  two  who  held  the  fee  as 
tenants  in  common,  has  performed  his  con- 
tract for  the  purchase,  but  has  not  received  a 
deed,  he  is  a  necessary  party  to  their  bill 
against  a  tenant,  to  stay  waste,  and  for  an 
account  of  waste  subsequent  to  the  contract 
His  vendor  holds  the  legal  title  in  trust,  and 
is  a  proper  party,  but  the  ceetui  que  trust  must 
also  be  joined.  Supreme  Ct,  Sp.  T.,  1849, 
Eidd  «.  Dennison,  6  Barb,,  9. 

B.   Creditors'  Suits. 

312.  One  creditor  may  file  his  bill  in  be- 
half of  himself  and  all  other  creditors.  Where 
it  does  not  appear  that  there  are  others  in  the 
like  situation,  he  may  sue  for  himself  alone. 
Chancery,  1817,  Hendricks  «.  Bobinson,*  2 


*  Affirmed,  evh  nom.  Hondrioks  v,  Walden  (Ot. 
of  BrrcTi,  1819),  17  John*,,  438,  but  no  opinion  re- 
ported. 


Johne,  Ch.,  288.     Compare  McDermutt  «. 
Strong,  4  Id,,  687. 

313.  Otber  judgment-oreditoni  are  not 
necessary  parties, — at  least  where  it  doea  not 
appear  that  they  have  sued  out  prior  execu- 
tions. Oyer  A  T,,  1827,  Weed  «.  Pierce,  ^ 
Cow,,  722;  and  see  Edmeston  v,  Lyde,  1 
Paige,  687. 

314.  A  creditor  whose  execution  has  been 
returned  unsatisfied,  may  bring  a  creditor's 
suit  for  his  own  benefit,  or  unite  with  others 
in  the  same  situation  in  a  joint  suit^  or  sue  for 
the  benefit  of  all  who  choose  to  come  in  under 
the  decree.  Chancery,  1829,  Edmeston  v. 
Lyde,  1  Paige,  687. 

315.  So  far  as  respects  property  on  which 
no  creditor  has  obtained  a  lien  by  his  judg- 
ment or  execution  at  law,  a  creditor  whose 
remedy  at  law  has  been  exhausted  may  file  & 
bill  for  his  own  benefit  only,  and  without 
making  oUier  creditors  standing  in  the  same 
situation  parties.  [1  Paige,  687.]  Chancery, 
1882,  Wakeman  «.  Grover,*  4  Paige,  28. 

316.  Joining.  Creditors  having  several 
judgments,  may  file  a  bill  for  their  common 
benefit.  [6  Johns.  Ch.,  189.]  Ct.  of  Errors, 
1881,  Bailey  v.  Burton,  8  Wend,,  889.  Chan^ 
eery,  1842,  Dix  v,  Briggs,  9  Paige,  695 ;  Sizer 
9.  Miller,  Id,,  605.  F.  Chan.  Ct.,  1888,  Len- 
tilhon  V.  Moffat,  1  Edvo.,  451. 

317.  A  creditor  by  decree,  and  a  creditor 
by  judgment,  may  join  in  a  bill  for  relief  to 
remove  an  obstruction  to  the  liens  of  both. 
The  fact  that  one  of  the  complainants,  whose 
execution  has  been  actually  returned  unsat- 
isfied, may  be  entitled  to  still  further  relief 
against  one  of  the  defendants,  forms  no  objec- 
tion to  a  joinder  of  both  complainants  for  the 
purpose  of  obtaining  the  relief  to  which  they 
are  both  entitled,  as  against  both  defendants. 
Chamcery,  1882,  Clarkson  o.  Be  Peyster,  8 
Paige,  820. 

318.  That  the  holder  of  aereral  judg- 
ments  against  the  maker  and  indorser  of  a 
note,  may  file  a  joint  bill  upon  both,  or  pro- 
ceed by  separate  bills.  Chancery,  1888,  Aus- 
tin «.  Figueira,  7  Paige,  56. 

319.  If  the  complainant  is  an  aaaignee  of 
part  of  tlie  jndgment  only,  or  only  of  the  obli- 
gations which  the  judgment  secured,  the  ori- 
ginal judgment-creditor,  or  other  owner  of  tho 


*  Affirmed,  withoat  passing  on  this  point,  Ot,  of 
Errorty  1888, 11  W^nd.,  187. 
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residue,  most  be  made  a  party.     Chancery^ 
1847,  Strange  v.  Longley,  8  Barb,  Ch.,  660. 

320.  Several  jolnt-debtora  are  all  proper 
parties,  and  if  some  of  the  defendants  are  pri- 
marily and  others  secondarily  liable  for  the 
debt,  the  latter  may  insist  that  the  former  may 
be  joined,  bat  it  is  not  necessary  to  join  those 
who  the  bill  distinctly  avers  have  no  prop- 
erty whatever.  Ohancery^  1836,  Van  Oleef 
9.  Sickles,  6  Faige^  606.  Compare  Child  v. 
Brace,  4  7(2.,  809. 

321.  That  a  defendant  in  the  judgment  who 
was  not  served  with  process,  may  be  joined  as 
a  defendant,  to  enable  the  others  to  claim  con- 
tribution. Chancery^  1888,  Austin  tj.  Figueira, 
7  Paige,  66 ;  S.  P.,  1886,  Van  Cleef  «.  Sickles, 
6  Id,,  606. 

322.  If  one  defendant  dieA,  the  complain- 
ant cannot  proceed  against  the  survivor  only, 
except  on  leave  granted,  on  his  showing  that 
the  decedent  left  no  property  subject  to  the 
lien  of  the  bill.  Chancery,  1846,  Penniman  «. 
Norton,  1  Ba/rb.  CK,  246. 

323.  Fraadulent  cuudgnee.  In  a  creditor's 
suit  to  reach  property  fraudulently  assigned, 
the  assignee  is  a  necessary  party;  but  other- 
wise, if  it  seek  satisfaction  only  from  a  legal 
or  residuary  interest  in  the  debtor.  Chaneery^ 
1829,  Edmeston  v,  Lyde,  1  Paige,  687;  and 
see  Green  «.  Hicks,  1  Barh  Ch,,  809. 

324.  AdniiniBtrator  pending  aolt  Where 
the  defendant  in  a  creditor's  suit  was  entitled 
as  next  of  kin  to  a  share  of  an  estate,  but  no 
administrator  was  appointed  until  after  an- 
swer,— Held,  that  a  supplemental  bill  making 
the  administrator  a  party  was  not  improper, 
though  it  was  hardly  necessary.  F.  Chan,  Ct,^ 
1844,  Hope  «.  Brinckerhofl;  4  Mu>,,  848. 

325.  A  receiver,  appointed  in  the  suit  of 
an  execution-creditor  against  B.,  filed  a  bill  to 
reach  a  debt  due  to  B.  from  his  former  partner 
T.,  deceased.  T.  had  assigned  all  his  property 
to  M.,  who  still  held  a  large  amount,  and  had 
transferred  other  portions  to  his  sous,  on  con- 
siderations held  to  be  invalid  as  against  T.'s 
creditors.  M.  had  also  conveyed  other  por- 
tions to  the  heirs  of  T.  on  a  compromise.  B. 
was  executor  of  the  will  of  T.,  and  was  the 
husband  of  one  of  his  heirs.  Held,  1.  That 
the  receiver  could  maintain  a  bill  to  enforce 
T.'s  debt  to  B.  2.  That  M.  and  his  sons,  and 
B.  and  the  heirs  of  T.,  were  all  necessary  par- 
ties to  the  suit  of  the  receiver.  8.  That  the 
suit  was  properly  brought  against  the  heirs, 


with  the  executor ;  the  personal  assets  of  T. 
being  insufficient  to  pay  his  debts,  and  the 
executor  standing  in  so  many  conflicting  in- 
terests. 4.  If  the  realty  were  deemed  con- 
verted, the  heirs  (who  were  also  next  of  kin) 
were  proper  parties  as  beneficiaries,  their  trus- 
tee having  an  adverse  interest  A,  F.  Chan. 
Ct.,  1846,  Iddings  v.  Bruen,  4  Sanc^.  Ch.,  228. 
As  to  the  joinder  of  Separate  grantees  of 
the  debtor,  see  supra,  184-189. 

C.  Discovery. 

326.  Individual  memben  of  a  corpora- 
tion may  be  called  upon  to  answer  to  a  bill  of 
discovery  under  oath ;  but  in  that  case  they 
must  be  named  as  defendants.  Chancery, 
1816,  Brumly  v.  Westchester  Oounty  Manu- 
facturing Society,  1  Johns,  Ch.,  866. 

327.  An  officer  or  agent  of  a  corporation 
may  be  made  a  party  to  a  bill,  for  the  purpose 
of  enabling  the  complainant  to  obtain  a  knowl- 
edge of  facts  which  could  not  be  ascertained 
by  the  corporate  answer;  but  as  against 
such  officer  it  is  a  bill  of  discovery  merely. 
Chancery,  1828,  Yermilyea  «.  Fulton  Bank,  1 
Paige,  87. 

328.  Where  a  witneae  was  made  plaintiff 
in  a  suit  on  a  note,  for  the  purpose  of  depriv- 
ing defendant  of  his  testimony, — Meld,  that 
his  objection  that  the  real  plaintiff  was  not  a 
party  to  the  bill  of  discovery  and  relief,  should 
be  overruled.  Chancery,  1882,  Brockway  «• 
Copp,  8  Paige,  689. 

D.  Foreclosure. 
a.  Th«  Mortgagor  and  Mortgagee,  and  the  imigiior. 

329.  A  mortgagor,  whose  eqnity  has  been 
sold  on  ezeootion,  since  he  has  a  right  to 
redeem  within  a  year,  is  meanwhile  a  neces- 
sary party  to  a  bill  to  foreclose  the  mortgage. 
Chancery,  1820,  Hallock  v.  Smith,  4  Johns. 
Ch,,  649. 

330.  After  Btatate-fbreclorare.  That  the 
original  mortgagor,  or  any  other  person  whose 
equitable  claim  is  already  barred,  is  not  a  ne- 
cessary party  to  a  bill  of  strict  foreclosure, 
filed  by  one  who  purchased  under  a  statute- 
foreclosure.  Chancery,  1888,  Benedict «.  Gil- 
man,  4  Paige,  68. 

331.  A  mortgagor  who  has  conveyed  the 
premiaea  (without  warranty  against  the  mort- 
gage), though  he  remains  personally  liable  for 
the  debt,  is  not  a  necessary  party  to  a  bill  of 
foreclosure  against  his  grantee ;  and  although 
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a  defendant  who  stands  in  the  relation  of 
snretj  for  the  debt  may  objeot  that  the  mort- 
gagor is  not  made  a  party,  yet  if  it  appears  by 
the  bill  that  the  mortgagor  is  an  absentee  and 
resident  of  another  State,  this  is  a  sufficient 
ezcnse  for  not  making  him  a  party.  ChaTicery^ 
1837,  Bigelow  t.  Bnsh,  6  Paige,  34S. 

332.  Mortgage  executed  by  persons  with- 
out authority.  Where  the  defendants,  claim- 
ing to  be  the  officers  of  a  corporation,  execu- 
ted under  its  seal  a  mortgage  with  their  own 
collateral  bond,  and  pending  a  suit  commenced 
by  other  persons  who  claimed  to  be,  and  were 
therein  adjudged  to  be,  the  rightiul  officers,  a 
foreclosni^-suit  was  brought  against  the  for- 
mer persons,  to  which  the  latter  were  not  made 
parties,  and  a  decree  of  foreclosure  was  ob- 
tained,— Held,  that  the  decree  was  irregular 
and  must  be  set  aside,  and  the  bill  dismissed 
without  costs,  and  without  prejudice  to  the 
mortgagee's  rights  to  proceed  thereafter,  at  law 
or  In  equity,  for  the  recovery  of  his  debt 
Chancery y  1846,  Brindemagle  9.  German  Be- 
formed  Church,  1  Barl.  Ch,y  15. 

333.  Heirs.  As  the  personal  representative 
of  a  deceased  mortgagee  fully  represents  his 
rights,  his  heirs  ought  not  to  be  made  parties 
to  a  bill  to  foreclose  a  prior  mortgage.  ^%an- 
eery,  1846,  Shaw  «.  MoNish,  1  Barb.  CK  826. 

334.  "Where  a  mortgage  Is  assigned  as 
secorlty  for  a  debt,  the  assignor  is  a  necessa- 
ry party  to  the  assignee's  bill  of  foi-eclosure ; 
for  he  is  entitled  either  to  redeem  the  mort- 
gage on  paying  his  debt,  or  to  show  that  he 
has  paid  his  debt,  and  is  therefore  entitled  to 
a  reassignment.  Ct.  ofBrrwrt,  1802,  Johnson 
V.  Hart,  8  JokM,  Cos.,  822.  To  the  same 
effect  [citing  2  P.  Wms.,  642],  Chancery,  1828, 
Whitney  «.  MoEinney,  7  Johns,  Ch.,  144.  A, 
V,  Chan.  Ct,  1848,  Kittle  v.  Van  Dyck,  1 
San4f,  CK,  76;  6.  C,  8  N,  Y,  Leg.  Ohs.,  126. 

335.  —  or  for  benefit  of  creditors.  So 
where  the  assignor  after  the  transfer  assigns 
all  his  property,  including  his  interest  in  the 
mortgage,  to  trustees  for  the  benefit  of  all  his 
creditors,  such  trustees  are  necessary  parties 
to  a  bill  filed  by  the  first  assignees  to  foreclose 
the  mortgage.  Ct  of  Appeals,  1865,  Bard  «. 
Poole,  12  K  7.  (2  JTem.),  495. 

336.  Where  an  apsignment  of  a  mortgage  is 
in  trust  for  creditors,  the  assignor  is  not  a 
necessary  party ;  for  his  interest  is  only  con- 
tingent, and  especially  it  is  unnecessary  to  join 
him  where  it  appears  that  the  trust  will  absorb  I 


the*whole  proceeds  of  the  mortgage.  Chan- 
eery,  1845,  Christie  «.  Herrick,  1  Barb,  Ch.^ 
254. 

337.  It  seems  that  the  eestuis  que  trust 
need  not,  under  such  a  trust,  be  made  parties. 
lb. 

338.  A  mortgagee  who  has  assigned  thft 
mortgage  absolutely  is  not  a  necessary  party 
to  a  bill  by  the  mortgagor  to  redeem.  A  per- 
son who  has  no  interest  in  the  suit,  and  is  a 
mere  witness,  against  whom  there  could  be  no 
relief,  ought  not  to  be  a  party.  [7  Ves.,  287.J 
Chancery,  1828,  Whitney  t?.  McKinney,  7 
Johns.  Ch.,  144. 

339.  The  fact  that  the  mortgagee  had  pQs* 
session  and  took  the  rents  and  profits  of  the 
premises  up  to  the  time  of  the  assignment^ 
does  not  alter  the  case.    lb. 

340.  Qnarantor.  The  assignor  of  a  mort* 
gage  who  guaranties  its  payment,  is  a  proper 
party  to  the  assignee's  bill  of  foreclosure,  under 
the  Revised  Statutes.  F.  Chan.  Ct,  1837, 
Bristol  t).  Morgan,  8  Edw.,  142.  Compare 
Lockwood  fj.  Benedict,  Id.,  472. 

341.  But  he  is  not  a  necessary  party.  V. 
Chan.  Ct.,  1841,  Western  Reserve  Bank  «. 
Potter,  Cla/rke,  482. 

342.  —  his  representatives.  Since,  under 
2  Rev.  Stat.,  191,  §  154,  an  assignee  of  a  bond 
and  mortgage  may  make  the  assignor,  who 
guarantied  their  collection,  a  party,  in  order 
to  obtain  a  decree  over  against  him  for  a  defi- 
ciency, in  case  it  cannot  be  collected  by  an 
execution  against  the  mortgagor,  the  personal 
representatives  of  a  mortgagor  or  guarantor 
may  be  made  parties  for  the  purpose  of  a  de- 
cree for  a  deficiency,  to  be  paid  in  the  due 
course  of  administration.  Chancery,  1841, 
Leonard  «.  Morris,  9  Paige,  90. 

343.  But  the  heirs  or  devisees,  who  have 
no  interest  in  the  mortgaged  premises,  cannot 
be  made  parties  for  the  purpose  of  charging 
them  in  respect  to  the  real  estate  descended  or 
devised.    lb. 

h.  Owner  of  Equity  of  Bedampttoo. 

344.  When  a  mortgagor  has  assigned  the 
equity  of  redemption  to  the  mortgagee  and 
another,  and  the  survivor  of  them,  in  trast  for 
creditors,  the  co- trustee  is  a  necessary  party 
to  a  foreclosure  by  the  mortgagee.  Chancery, 
1887,  Paton  «.  Murray,  6  Paige,  474. 

345.  If  the  mortgagor's  grantee  of  the  prem- 
ises is  not  made  a  party  to  the  bill  of  fore- 
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closure,  the  decree  and  sale  are  void  as  to  him, 
and  the  purchaser  cannot  protect  his  posses- 
sion against  the  grantee,  for  he  is  not  an  as- 
signee of  the  mortgage.  Supreme  Ct,^  1838, 
Watson  fl.  Spence,  20  Wend^  260. 

346.  In  general  all  persons  having  an  in- 
terest in  the  equity  of  redemption,  though  as 
eestuU  que  trusty  must  be  made  parties  to  a 
bill  of  foreclosure.  Where  infants  having  an 
equitable  vested  remainder  in  fee,  liable  to  be 
defeated  by  their  dying  in  the  lifetime  of  the 
equitable  tenant  for  life,  were  not  made  par- 
ties,— Held,  that  they  were  not  bound  by  the 
decree.  A.  V.  Ohan,  Ct,^  1845,  Williamson  o. 
Field,  2  Sand/.  Ch.,  588. 

347.  In  general  it  is  sufficient  to  make  the 
first  person  in  being  who  has  a  vested  estate 
of  inheritance,  and  those  who  claim  the  prior 
interests,  parties,  omitting  those  who  may 
claim  in  remainder  or  reversion  after  such 
vested  estate,  for  they  will  be  bound  by,  and 
may  appeal  from,  a  decree  against  the  person 
having  the  prior  estate.  [1  Sch.  h  Le^,  886.] 
But  there  must  be  a  clear  tenancy  in  tail  to 
dispense  with  the  necessity  of  a  remainder-man 
being  a  party  to  a  bill  of  foreclosure.  F.  Chan. 
Ot,,  1888,  Eagle  Fire  Ins.  Oo.  v.  Cammet,  2 
Edw,y  127. 

348.  Where  there  are  several  fotore  and 
contingent  interests  in  real  estate, — e.  ^.,  in 
an  equity  of  redemption  in  the  case  of  a  mort- 
gage foreclosure, — the  person  who  has  the 
first  vested  estate  of  inheritance,  and  all  other 
persons  having  prior  rights  or  interests  in  the 
premises,  must  be  made  parties ;  though  every 
person  having  a  future  or  contingent  interest 
is  not  a  necessary  party.  [Stor.  £q.  PI.,  140, 
§  144;  182,  §  198;  1  West,  619;  Ambl.,  564; 
1  Dow,  81.]  Chancery^  1889,  Nodine  o. 
Greenfield,  7  Paige^  544. 

349.  A  purchaser  of  the  premises  at 
sberifTs  sale,  before  the  filing  of  a  bill  of 
foreclosure,  is  a  necessary  party  to  the  bill, 
though  he  did  not  obtain  a  deed  from  the 
sheriff  until  after  the  bill  and  notice  of  lie 
pendent  was  filed.  V,  Chan.  Ct.,  1840,  N.  Y. 
Life  Ins.  &  Trust  Oo.  v,  Bailey,  8  ^to.,  416. 

350.  One  who  purchases  the  eqolty  of 
redemption,  and  covenants  with  the  mortgagor 
to  pay  the  mortgage-debt,  and  thereafter  con- 
veys the  land,  is  not  a  proper  party  to  the  bill 
of  foreclosure,  for  he  is  not  liable  in  such  suit 
for  a  deficiency.  V.  Chan,  Ct.^  1841,  Lock- 
wood  «.  Benedict,  8  Edw.^  472. 


351.  The  owner  of  the  equity  of  redemp* 
tion  is  a  necevary  party  to  a  foroclosure-suit. 
Chanceryy  1848,  Reed  v.  Marble,  10  Paige^ 
400. 

&  Inoambrtnoen. 

352.  Subsequent  On  a  bill  to  foreclose  a 
mortgage,  all  subsequent  incumbrancers  exist- 
ing at  the  commencement  of  the  suit,  must 
be  made  parties.  Chancery^  1818,  Haines  v. 
Beach,  8  Johns.  Ch.^  459 ;  1820,  Ensworth  «. 
Lambert,  4  Id.y  605. 

353.  Prior.  On  a  bill  of  forecloenre,  where 
a  sale  is  sought,  and  not  a  mere  strict  fore- 
closure, prior  incumbrances — e.  ^.,  legaciee 
charged  upon  the  land— ought  to  be  set  forth 
in  the  pleadings,  and  the  legatees  should  be 
made  parties;  for  all  who  have  an  interest  in 
the  subject-matter  of  the  suit  should  be  before 
the  oourt.  Chancery ^  1822,  MoGown  e.  Yerks, 
6  Johns.  Ch.^  450. 

354.  In  general,  a  prior  incumbrancer  b 
not  a  necessary  party  to  a  foredosure.  V. 
Chan.  Ct.,  1841,  Western  Reserve  Bank  9. 
Potter,  Clarke,  482. 

355.  Uens  pending  suit  Purohasen  and 
creditors  obtaining  liens  pendente  lite,  should 
make  themselves  parties  by  bill,  according  to 
the  practice  before  the  act  of  1840.  Chan- 
cery, 1848,  People's  Bank  o.  Hamilton  Manu- 
facturing Oo.,  10  Paige,  481 ;  Loomis  o.  Stuy- 
vesant.  Id.,  490. 

356.  In  general,  an  incumbrancer  j^mimttf 
lite  is  not  entitled  to  redeem,  and  need  not  be 
made  a  party  to  a  bill  of  foreclosure  [11  Yea., 
194] ;  but  prior  notice  of  his  claim  upon  the 
surplus  moneys,  may  operate  to  give  him  a 
right  to  redeem  from  the  purchaser  equally  as 
if  his  incumbrance  existed  prior  to  t^e  com- 
mencement of  the  suit  upon  the  mortgage. 
Chancery,  1821,  Oook  9.  Mancius,  6  Johns.. 
Ch.,  89. 

357.  Act  of  1840.  One  who  claims  under 
a  Judgment  obtained  after  the  commencement 
of  a  foreclosure-suit,  is  not  entitled  to  apply, 
under  the  act  of  1840  (2  Bm.  Stat.,  8  ed.,  254, 
§  200),  to  be  made  a  party,  and  to  interpose  a' 
defence.  The  act  only  applies  to  those  who 
previously  must  have  been  made  parties  in 
order  to  bar  their  rights  of  redemption.  Chati- 
eery,  1848,  People's  Bank  t.  Hamilton  Manu- 
facturing Co.,  10  Paige,  481. 

358.  So  of  one  who  purchases  a  lien  during 
the  pendency  of  the  suit.  Chancery,  1848, 
Loomis  9.  Stayvesant,  10  Paige,  490. 
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359.  The  provision  of  the  Laws  of  1844, 
6S1,  §  5,  amending  the  act  of  1840,  and  again 
making  it  neoeesarj  to  make  jadgment-cred- 
itors  parties  in  foreclosure,  does  not  apply 
to  foreclosure-snits  previously  commenced. 
Chancery^  1846,  Wood  «.  Oakley,  11  Paige^ 
400 ;  affirming  8.  0.,  4  Mw.,  662. 

360.  Under  the  act  of  1840,  as  amended  in 
1844,  subsequent  incumbrancers  by  Judgment 
or  decree  must  be  parties  in  order  to  bar  their 
rights.  Chancery^  1846,  Wheeler  «.  Van  Eu- 
ren,  1  Barb.  Oh,,  490. 

d.  Other  Penoni. 

361.  A  person  claiming  adversely  to  the 

mortgagor  and  mortgagee,  by  a  title  which,  if 
yalid,  is  paramount,  is  not  a  proper  party  to  a 
bill  to  foreclose  the  mortgage.  Chancery^ 
1887,  Eagle  iire  Go.  «.  Lent,  6  Paige^  686; 
1848,  Banks  «.  Walker,  8  Barb.  CK,  488; 
affirming  S.  0.,  2  Scrndf.  Oh,,  844;  Z  K  T. 
Leg.  Ohs.,  840.  To  similar  effect,  Supreme  Ot,y 
8p,  T.^  1847,  Holcomb  v.  Holcomb,  2  Barb.,  20. 
Ot.  of  Appeals,  1851,  Corning  v.  Smith,  6  K  F. 
iiSeld.\B2. 

362.  And  where  one  who  is  made  a  de- 
lendant  as  a  subsequent  purchaser  or  incum- 
brancer, sets  up  in  his  answer  a  claim  adverse 
to  the  title  of  the  mortgagor,  and  anterior  to 
the  mortgage,  the  plaintiff  should  dismiss  the 
bill  as  to  him,  unless  he  is  prepared  to  prove 
that  such  claim  in  fact  arose  subsequent  to  the 
mortgage.  Ot  of  Appeals,  1861,  Oorning  v. 
Smith,  6  K  F.  (2  3eld.%  82. 

363.  That  one  ajyplying  after  decree  to 
be  made  a  party,  must  show  a  probable  de- 
fence on  his  part.  Ohaneery,  1848,  PeopIe^s 
Bank  v.  Hamilton  Manufacturing  Oo.,  10  Paige, 
481. 

364.  Prior  pnrohaser.  Where  the  owner 
of  land  has  sold  it,  agreeing  to  convey  on  its 
being  paid  for  in  instalments,  a  subsequent 
mortgagee  with  notice  cannot  make  the  pur- 
chaser a  party  to  his  bill  of  foreclosure,  on  the 
false  allegation  that  he  claims  an  interest  sub- 
sequent to  the  mortgage.  The  mortgagee,  in 
such  a  case,  should  give  the  purchaser  notice 
not  to  pay  the  purchase-money  to  the  vendor, 
and  then  foreclose  as  against  the  latter,  so  as 
to  vest  his  title  in  the  purchaser  under  the 
decree,  subject  to  the  contract  of  sale.  Ohaiu 
eery,  1848,  Bank  of  Orleans  v.  Flagg,  8  Barb. 
Oh.,  816. 

365.  The  wife's  inchoate  right  of  dower 


makes  her  a  necessary  party  to  a  bill  filed 
while  her  husband  is  living,  to  foreclose  a 
mortgage  executed  by  her  husband  and  her- 
self. Supreme  Ot,  JS^.  T.,  1860,  Denton  e. 
Nanny,*  8  Bwrb.,  618. 

366.  fiUmultaneoos  purchase-money  mort- 
gages. Where  the  heirs  and  widow  jointly 
conveyed  land,  and  the  purchaser  gave  at  the 
same  time  a  purchase-money  mortgage  to  each 
for  their  proportionate  interests, — Held,  that 
one  of  the  heirs  could  not  maintain  an  ordi- 
nary foreclosure-suit  upon  his  mortgage,  mak- 
ing the  co-heirs  and  widows  defendants,  as  he 
would  thereby  gain  an  inequitable  preference. 
He  should  ask  them  to  join  as  complainants; 
and  if  they  refused,  he  might  make  them  de- 
fendants, and  set  forth  the  facts  specially,  so 
that  the  court  might  protect  the  rights  of 
all.  F.  Ohan,  Ot,  1889,  Potter  o.  Orandall, 
Olarke,  119. 

E.  Fraud.    Undue  Influence,  &c. 

367.  A  mortgagee  who  has  assigned  his 

whole  interest  in  the  bond  and  mortgage,  is 
not  a  proper  party  to  the  bill  of  the  mortgagor 
to  set  them  aside,  especially  after  judgment 
has  been  had  by  the  assignee  upon  the  bond, 
in  the  name  of  the  assignor.  A.  V.  Ohan.  Ot.^ 
1840,  Topping  v.  Van  Pelt,  ffoffn.,  646. 

368.  One  who  is  charged  with  fraudu- 
lently procuring  the  execution  of  a  will,  is  a 
proper  party  to  a  bill  filed  for  the  purpose  of 
setting  it  aside,  although  he  has  no  interest. 
He  may  be  charged  with  costs.  [1  Sch.  di 
Lef.,  227;  Stor.  Eq.,  §  282.]  Ot  of  Appeals^ 
1848,  Brady  v.  McOosker,  1  IT.  7.  (1  Oomst), 
214;  affirming  8.  C,  1  Barb.  Oh.,  829. 

369.  Persons  who  combined  to  procure,  by 
fraud,  the  obtaining  of  a  judgment,  are  proper 
though  not  necessary  parties  in  a  suit  against 
the  judgment-creditor  to  set  it  aside,  if  par- 
ticular acts  of  fraud  are  alleged  in  the  bill. 
Supreme  Ot,  8p.  7!,  1848,  Huggins  9.  King,  8 
Barb.,  616 ;  S.  P.,  1866,  Hammond  «.  Hudson 
River  Iron  dc  Machine  Go.,  20  Id.,  878. 

370.  Void  trust.  In  a  suit  to  set  aside  a 
conveyance  obtained  by  fraud  or  undue  influ 
ence,  all  persons  concerned  in  the  demand,  or 
who  may  be  affected  by  the  relief  prayed, 
ought  to  be  parties,  if  within  the  jurisdiction 
of  the  court ;  but  a  cestui  que  trust,  under  the 


*  Approved,  SuprwM  Ct.^  1854,  Vartle  v.  Under- 
wood, 18  Barh.^  561. 
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deed,  who  coald  not  enforce  the  trust  because 
it  was  void  for  not  being  manifested  in  writ- 
ing, is  not  a  necessary  party.  Ct  of  Errors, 
1824,  Whelan  v.  Whelan,  8  Cow.,  587,  580. 

371.  Second  grantae.  If  the  bill  seek  to 
set  aside  a  conveyance  as  fraudulent,  and  the 
grantee  had  conveyed  before  suit  brought,  to 
one  who  for  aught  that  appears  was  an  inno- 
cent purchaser,  the  latter  is  an  indispensable 
party.  V,  Chan,  Ct.,  1840,  Winchester  «.  Oran- 
dall,  Clarle,  871. 

372.  Where  several  directors  of  a  cor- 
poration united  in  fraudulent  acts  and  repre- 
sentations, giving  credit  to  bonds  of  the  com- 
pany offered  in  market,  in  reliance  upon  which 
the  complainant  bought  some  of  them ; — ffeld, 
that  he  could  maintain  an  action  in  equity 
against  any  of  them  to  annul  the  purchase  and 
for  repayment  Each  of  several  wrongdoers 
is  liable  for  all  the  wrongful  acts  in  which  he 
participated,  both  at  law  and  in  equity.  [1 
Or.  <b  P.,  1.]  iT.  Y.  Superior  Ct,,  1850,  Jfayne 
«.  Griswold,  8  Sanc^f.,  468;  S.  0.,  9  If.  F. 
Leg.  OU.,  25. 

F.  Injunction-suits. 

373.  To  stay  proceedings  at  law.    The 

assignee  of  a  chose  in  action  may  sue  at  law 
in  the  name  of  the  assignor ;  and  in  such  cases, 
the  assignee  must  be  made  a  party  to  a  bill  for 
an  injunction  to  stay  the  suit  at  law,  or  the 
court  will  permit  him  to  proceed  in  the  name 
of  the  assignor.  Chancery,  1828,  Ohase  v. 
Chase,  1  Paige,  198. 

374.  A.  dc  B.  being  sued  at  law  on  a  Joint 
debt,  A.  filed  a  bill  alleging  that  B.  had  as- 
sumed the  debt,  and  that  it  had  been  wholly 
or  partly  paid,  and  that  B.  had  made  an  as- 
signment to  secure  the  balance  alleged  to  be 
due  upon  it ;  and  prayed  a  discovery  from  the 
plaintiff  at  law,  and  also  that  the  proceeds  of 
the  assigned  property  might  be  applied,  and 
prayed  also  a  decree  over  against  B.  Held, 
that  B.  was  a  necessary  party.  [2  Atk.,  515 ; 
8  Litt.,  5.]  Chancery,  1880,  Bailey  v.  Inglee, 
2  Paige,  278. 

375.  An  agent  who  was  employed  to  com- 
promise his  employer's  debts,  bought  them  up, 
and  then  transferred  them  after  due,  for  their 
nominal  amount.  Held,  that  he  was  a  proper 
party  to  the  employer's  bill  against  the  holder 
to  restrain  suits  at  law  thereon.  Chancery, 
1836,  Reed  v.  Warner,  5  Paige,  650. 

376.  The  assignee  of  a  judgment  is  a  neces- 


sary party  to  a  suit  for  a  perpetual  injunction 
thereon.  Chancery,  1845,  Mumford  «.  Sprague, 
11  Paige,  488. 

377.  Highway,  9cc,  Where  a  public  square 
in  a  village  has  been  dedicated  as  such,  a  bill 
to  protect  the  public  enjoyment  of  the  square 
may  be  filed  by  the  corporation,  or  by  a  grantee 
of  land  who  holds  a  special  covenant  for  the 
maintenance  of  the  square  as  public.  It  seemSy 
that  a  grantee  and  the  corporation  may  Join  in 
one  suit.  Chancery,  1884,  Trustees  of  Water- 
town  c.  Go  wen,  4  Paige,  510. 

378.  Where  the  complainant  seeks  to  re- 
strain the  closing  of  a  street,  the  municipal 
corporation  who  were  about  to  anthoriM  the 
act  are  the  proper  parties  defendant,  not  the 
adjoining  owners  who  might  take  advantage 
of  such  act.  Supreme  Ct.,  Sp.  T,,  1848,  Law- 
rence tJ.  Mayor,  &c.,  of  N.  Y.,  2  Barh.,  577. 

379.  In  a  suit  broogbt  to  reach  stock  in 
a  corporation,  which  was  bought  by  one  de- 
fendant with  moneys  fraudulently  obtained 
from  the  complainant,  the  corporation  is  a 
necessary  party,  for  the  purpose  of  preventing 
a  transfer  pending  suit,  and  having  a  decree 
for  a  transfer  on  its  books.  [6  Yes.,  771.] 
F.  Chan.  Ct,  1848,  Bank  of  America  v.  Pol- 
lock, 4  Mw.,  215. 

380.  Debtor.  To  determine  the  question, 
in  a  suit  between  a  n^ortgagee  and  a  Judgment- 
creditor,  whether  an  execution  was  issued  for 
too  much,  or  whether  an  assignment  of  the 
Judgment  was  in  violation  of  a  statute  and 
void,  the  Judgment-debtor  is  a  necessary  party. 
Chancery,  1847,  Warner  «.  Paine,  8  Barb.  CK, 
680. 

G.   Redemption. 

38X  The  assignees  of  the  mortgagee  of  a 
lease,  being  in  possession,  are  necessary  parties 
to  the  mortgagor's  bill  to  redeem.  If  it  is 
claimed  that  the  assignment  was  fraudulent 
and  void,  the  decision  of  this  question  most 
immediately  affect  their  rights.  Ct,  o/Brrors, 
1802,  Hickock  c.  Scribner,  8  Johns.  Cos.,  811. 

382.  Lessor.  Where  a  mortgagee  in  poa- 
session  gives  an  absolute  lease  of  the  premises, 
reserving  rent,  he  or  his  assigns  must  be  made 
parties  to  a  bill  for  redemption  against  the 
lessee ;  so  that  the  lessee  may  be  discharged 
from  his  covenants,  and  may  have  a  decree 
for  his  proportion  of  the  redemption-money. 
Chancery,  1888,  Dias  v.  Merle,  ^  Paige,  259. 

383.  Where  a  mortgagee  was  in  reality 
an  agent,  and  assigned  his  mortgage  to  hia 
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principal ;  and  the  mortgagor,  claiming  to  off- 
set against  the  mortgage  demands  against  the 
agent,  made  both  parties  to  his  bill  to  redeem ; 
— JSeld^  that  thongh,  under  the  oircnmstances, 
he  was  not  entitled  to  the  offset,  the  agent  was 
a  proper  party.  F.  (Than,  Ot.y  1888,  Wolcott 
«.  Sullivan,  1  Edm.^  899;  affirmed,  Chancery^ 
1886,  6  Faige,  117.  ^ 

384.  Where  a  creditor  bought  a  mort- 
gage exeeirted  by  bis  debtor,  agreeing  with 
him  that  it  shoold  be  held  as  secnrity  for  the 
creditor's  demand  as  well  as  the  mortgage- 
debt,  which  was  less  than  the  amount  the 
mortgage  purported  to  secure,  and  thereupon 
deliyered  up  the  evidence  of  his  demand, — 
ffM^  that  the  assignor  was  not  a  necessary 
party  to  a  bill  for  redemption  filed  by  a  pur- 
chaser at  sheiiff's  sale  of  the  debtor's  equity 
of  redemption ;  but  the  debtor  was  a  neces- 
sary party.  A,  V,  Chan.  Ct.^  1845,  Yelverton 
v.  Shelden,  2  Sanif,  Ch.,  481. 

H.  Bevivor. 

385.  A  bili  filed  by  the  defiendant  in  a 
forecloaare-siiit;  against  the  complainant,  for 
relief  against  the  mortgage,  and  also  against 
a  judgment  and  execution,  is  in  the  nature  of 
an  original  bill,  and  may  be  revived  by  his 
heirs  and  administrator.  Charieery^  1821, 
Woolsey  «.  Livingston,  5  Johns,  Oh.,  266. 

886.  A  enit  to  redeem  land,  and  for  a 
reconveyance,  cannot  be  revived  by  the  per- 
sonal representatives  of  the  defendant,  vrith- 
out  making  the  heirs,  or  other  holders  of  the 
legal  title,  parties;  and  the  objection  that 
they  have  not  been  brought  in,  may  be  taken, 
ore  tenus.  Ohcmcery,  1842,  Souillard  v,  Dias, 
9  Paige^  898. 

387.  Where  a  rapplemental  bill,  in  the 
nature  of  a  bill  of  revivor,  is  filed  for  the 
sole  purpose  of  reviving  and  continuing  the 
proceedings  in  the  original  suit,  which  had 
become  abated  by  the  death  of  one  defend- 
ant, agidnst  his  assignees,  who  had  become 
such  pendente  lite,  and  upon  the  case  made 
upon  the  original  bill  merely,  and  not  upon 
any  new  fiaots,  the  other  d^ndants  are  not 
necessary  parties.  [8  Atk.,  217.]  Okcmcery, 
1842,  Farmers'  Loan  dc  Trust  Oo.  «.  Seymour, 
9  Paige,  688. 

388.  Question  of  the  proper  parties  to  a 
bill  to  revive,  discussed.    Ih. 

380.  Wife.    Where  the  complainant  dies, 
the  bill  being  to  set  aside  a  conveyance  by 
Vol.  IV.— 17 


him,  one  of  his  heirs,  who  is  the  wife  of  a 
defendant,  may  be  joined  with  him  as  a  de- 
fendant in  the  bill  of  revivor,  without  aver- 
ring that  she  refused  to  be  a  complainant. 
Chancery,  1886,  Randolph  v.  Dickerson,  6 
Pa4ge,  517. 

I.  Specific  Performance. 

390.  Infant  haka.  In  a  suit  for  specific 
performance,  against  a  vendor  who  contracted 
to  sell  the  premises  in  one  parcel,  brought  by 
one  claiming  a  part  of  the  premises  as  assignee 
of  an  heir  of  the  purehaeer^ — MM,  that  the 
other  h^rs,  being  infants  and  married  women, 
were  necessary  parties.  Chamcery,  1882,  .Mil- 
ler V.  Bear,  8  Paige,  466. 

391.  Jolndar  of . several  pnrcliaaeri.  One 
who  held  land  as  a  purchaser  under  the  de- 
fendant, agreed  severally  with  the  complain- 
ants to  convey  to  them  respectively  parcels  of 
the  traat,  but  the  whole  tnwt  deftodant  had 
previously  agreed  to  convey  to  a  third  person ; 
and  the  de&nidant  finally  refused  to  convey  to 
the  complainants,  ezoept  sul^eot  to  that  prior 
agreemant,  and  one  of  the  complainants  there- 
upon bought  in  that  agreement  for  the  protec- 
tion of  all  the  complainants.  HM,  that  they 
all  had  a  common  iiitterest  in  eoforeiag  it 
against  the  delendaot,  which  would  justify 
their  uniting  together  in  a  bill  for  specific  per- 
formance [see  8tor.  Sq.  PI.,  288,  $  28d ;  2  Sim. 
&  Stu.,  67],  but  that  the  immediate  vendor  of 
the  complainants  was  a  aeoessary. party.  A. 
F.  Ohan.  OU,  1844,  Wood  «,  Perry,  2  8and(f, 

oh^n. 

392.  But  the  allegation  that  the  purchase 
was  made  for  the  benefit  of  all,  n€»t  being  sus- 
tained by  any  proof^ — Held,  that  the  complain- 
ants were  improperly  joined.  The  mere  fact 
that  the  act  of  one  may  prove  beneficial  to 
others,  does  not  authorixe  joining  them.  Su- 
preme Ot.,  1847,  Wood  «.  Perry,  1  JBarh,  114. 

393.  Aaaignee'B  bilL  Where  the  objection 
that  the  purchaser  is  not  made  a  party  to  his 
assignee's  bill  for  performance,  is  taken  for  the 
first  time  at  the  hearing,  it  may  be  disregarded 
on  his  filing  a  stipulation  to  abide  the  decree. 
A,  F.  Ghan,  Gt,  1846,  Voorhees  n,  De  Myer,* 
8  Sandf,  Oh.,  614. 

394.  The  liability  of  a  grantor  with  war- 
ranty, upon  his  covenant,  is  a  sufilcient  inter- 


*  S.  C,  2  £arb.,  87,  and  there  affirmed,  Supreme 
Ot.,  1847. 
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est  to  enablei  him  to  maintain  a  bill  for  speoifio 
performance  of  an  agreement  with  him  to  re- 
lease an  incumbrance  upon  the  premises.  Ct, 
of  AppeaUy  1850,  Malins  v.  Brown,  4  Hf,  F.  (4 
Oomst%  408. 

HL  In  Civil  Actions  (undsb  thb 

Code  of  Pbocedube).* 

1.  In  'General. 

395.  Meaning  of  the  word  ^^  party,"  as  used 
in  the  Oode.  Giraad  v.  Stagg,  4  B.  D,  Smith, 
27. 

396.  Two  oapaoities.  A  plaintiff  may  in 
one  action  soe  in  two  different  capacities, — 
e.  ^.,  as  execntor  and  as  devisee, — ^where  the 
oaases  of  action  are  such  as  may  be  Joined. 
Supreme  Gt,^  8p.  71, 1857,  Armstrong  v.  Hall, 
17  How,  Pr.,  76.  Compare  Pugsley  «.  Aikin, 
11  If.  Y.  (1  Kem.%  494;  reversing  8.  0.,  14 
Ba^b,,  114. 

397.  A  flotitloiw  name  for  defendant  can 
be  used  only  when  plaintiff  is  ignorant  of  the 
tme  name.  [Oode,  §  175.]  Supreme  Ot.,  Sp. 
r.,  1852,  Orandall «.  Beach,  7  Eew,  Pr.,  271. 

398.  The  trne  name  should  be  substituted 
when  it  is  discovered.  IT,  K  Gom,  PI,,  1858, 
McOabe  v.  Doe,  2  E,  D.  Smith,  64. 

399.  Objeotlona  as  to  partiefl.  If  a  party 
is  properly  sued,  he  may  insist  that  another 
ought  to  be  sued  with  him.  In  this  he  may 
have  an  interest.  But  he  has  no  right  to 
object  that  another,  who  is  sued  with  him,  is 
improperly  made  a  defendant  A  party  who 
ought  not  to  have  been  sued  may  demur,  on 
the  ground  that  no  sufficient  cause  of  action 
is  stated  as  against  him,  but  not  for  defect  of 
parties..  Supreme  Ct,  Sp.  T.,  1852,  Brown- 
son  V.  Gifford,  8  How.  Pr.,  889. 

400.  The  objection  that  the  plaintiff  has  not 
legal  capacity  to  sue,  is  waived  unless  taken 
by  demurrer  or  answdr.     N.  T,  Com,  PL, 


*  There  has  been  much  diversity  of  opinion  as  to 
whether  the  provisionB  of  the  Code,  drawn  from  the 
equity  practice,  are  applicable  solely  to  actions  for 
equitable  relief,  or  to  all  actions.  The  former  view 
has  been  taken  in  Habichi  «.  Pemberton,  4  Sand/., 
doT ;  Merchauts'  Mutual  Ins.  Co.  «.  Eaton,  li  N.  Y. 
Leg.  Obi.,  140 ;  Spencer  v.  Wheelook;  U.,  829 ;  Van 
Home  «.  EversoD,  18  Barb.,  526 ;  Voorhis  «.  Childs, 
17  K  T,,  854.  The  latter  view,  in  Loomis  «.  Brown, 
16  Barh.,  825;  Orinnell  «.  Schmidt,  2  Sand/,,  706; 
8.  C,  8  OodeB.,  19;  8  N.  Y.  Leg,  Obs.,  197;  Wal- 
dorph  «.  Bortle,  4  How.  iV.,  858 ;  Kirk  v.  Toung,  2 
AbboUt'  Pr.,  458 ;  Cole  «.  Reynolds,  18  N.  Y,  74. 


1851,  Hastings  o.  McKinley,*  \  K  D.  Smith, 
278. 

401.  The  test.  That  the  relief  demanded 
furnishes  the  usual  test  to  determine  the  ne- 
cessity of  making  a  particular  individual  a 
party.  Supreme  Ot.,  1856,  Hubbard  o.  Eamea, 
22  Barb.^  597. 

2.  The  Heal  Party  in  Interett  to  Sue. 

402.  In  general  Upon  a  contract,  not 
under  seal,  the  party  for  whose  benefit  it  was 
made  may  maintain  an  action.  When  the 
action  is  founded,  not  upon  the  contract  itself 
but  only  upon  an  implied  promise,  the  party 
from  whom  the  consideration  proceeded  from 
which  such  promise  is  implied  by  law,  may 
sue  in  his  own  name.  It  makes  no  difference 
in  such  cases,  whether  the  contract  is  written 
or  verbal,  nor  whether  the  contract  was  an 
original  promise  or  a  suretyship.  [Reviewing 
many  cases.]  Thus  where  the  defendant  pro- 
cured goods  to  be  delivered  by  third  persons 
on  his  written  orders  to  them,  in  some  of 
which  orders  he  promised  that  he  would  pay 
for  them, — Held,  that  the  real  owner  of  the 
goods  might  maintain  an  action  in  his  own 
name,  and  that  parol  evidence  was  admissible 
to  show  that  such  third  persons  to  whom  tlie 
orders  were  addressed,  were  merely  plaintiff's 
agents.  K  Y.  Com.  PI,  1852,  Union  India- 
rubber  Oo.  «.  Tomlinson,  1  R  D.  Smith,  864. 

403.  Traat  Under  a  trust  instrument,  di- 
recting the  interest  of  a  fund  to  be  paid  during 
life  to  the  creator  of  the  trust,  and  the  princi- 
pal to  be  given  to  third  persons,  an  action  after 
his  death  to  recover  interest  accumulated  in 
the  hands  of  the  trustee  cannot  be  maintained 
by  them,  but  must  be  brought  by  the  personal 
representatives  of  the  creator  of  the  trust. 
H.  Y.  Com.  PL,  1854,  Olarkson  v.  Mitchell,  8 
H.  D.  Smith,  269. 

404.  Speoifio  legatee.  Where  a  legacy  is 
given  6f  specific  securities,  the  legatee  may  sue 
in  his  own  name  to  recover  them,  on  obtaining 
the  assent  of  the  execntor ;  and  such  assent, 
where  no  debts  remain  unpaid,  may  be  com- 
pelled. [Jac.  L.  Die,  tit.  Exec. ;  Dayt.  Surr. , 
1  Barb.,  280.]  Supreme  Ct,  Sp.  T.,  1867, 
8er6 1^.  Ooit,  5  Abbotts'  Pr.,  481. 

405.  Promise  for  benefit  of  third  party. 
A  debtor  delivered  property  to  the  defendants 


*  Affirmed,  a.  qf  AppedU,  1868,  Sdd.  NoU$,  No. 
4,19. 
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on  condition  that  they  should  make  certain 
advances  to  him,  transport  and  sell  the  prop- 
erty and  reimburse  themselves,  and  pay  out  of 
the  residue  his  indebtedness  to  the  plaintiff. 
Heldy  that  the  plaintiff,  though  not  cognizant 
of  the  arrangement  at  the  time,  could  maintain 
fin  action  against  the  defendants  for  payment 
of  the  amount  which  they  had  undertaken 
with  the  debtor  to  pay  him.  [H.  &  D.  Supp., 
209;  8  Barb.,  209;  2  Den.,  46;  4  Oow.,  482; 
4  Den.,  97.]  No  assignment  to  the  plain- 
tiff was  necessary  to  enable  him  to  maintain 
the  action.  Supreme  Ot.^  1858,  Hale  v.  Board- 
man,  27  Barb.y  82.  S.  P.,  K  Y,  Superior  Gt, 
1855,  General  Mutual  Ins.  Go.  «.  Benson,  5 
Dtwr,  168. 

406.  Auction  fees.  Where  a  purchaser  at 
auction  signs  a  memorandum  of  a  sale,  and  by 
it  agrees  to  pay  the  auctioneer's  fees,  whether 
this  is  a  stipulation  with  the  owner,  or  with 
the  auctioneer  himself,  in  either  case  the  latter 
may  sue  for  the  fees  in  his  own  name.  i^.  F. 
Superior  Ct,  1857,  Muller  v.  Maxwell,  2  Bow,^ 
855.  To  the  same  effect,  K  7.  Com,  Fl,  1858, 
Bleecker  «.  Franklin,  2  K  D.  Smith,  98. 

i07.  Tbat  brokers,  having  negotiated  a 
sale  and  delivered  the  property,  they  having 
advanced  the  price  to  the  owner,  can  sue  in 
their  own  name  to  recover  from  the  purchas- 
ers. K  F.  Oom,  PI,  1852,  White  «.  Ohoteau, 
1  E,  i>.  Smith,  498. 

408.  Freight  The  master  of  a  vessel,  who 
sails  it  under  a  contract  to  find  the  crew  and 
provisions,  and  pay  half  expenses,  and  receive 
one  half  the  net  freight,  is  the  proper  party  to 
bring  an  action  for  freight  on  an  agreement 
made  by  him  through  his  agent.  Supreme 
€t.y  1858,  Olendaniel  «.  Tuckerman,  VI  Barl,, 
184. 

409.  A  pnrchaaer  in  poflseasion  of  land, 
is  deemed  the  equitable  owner  of  the  premises, 
and  may  maintain  an  actiou  for  damages  for 
an  injury  thereto.  Title  is  not  necessary.  [2 
Barb.,  165.]  Supreme  Ct.,  1854,  Rood  t>.  If. 
Y.  <b  Erie  B.  R.  Co.,  18  Barb.,  80. 

410.  The  non-joinder,  as  plaintiff,  of  a  third 
pei^on  who  has  an  interest,  is  waived  when 
not  set  up  by  answer  or  demurrer,  where  the 
plaintiff  shows  a  legal  title.  N',  F.  Superior 
Ot,^  1857,  Purchase  «.  Mattison,  6  Buer,  587. 
S.  P.,  N.  F.  Oom,  PI,  1851,  Belshaw  v.  Oolie, 
1  E,  B.  Smith,  218. 

411.  Misjoinder.  That  where  a  suit  is 
brought  by  several  as  partners,  and  one  of 


them  proves  not  to  have  been  a  partner  and 
not  a  proper  party,  a  verdict  for  all  cannot  be 
sustained.  Supreme  Ct,,  1858,  Travis  v.  To- 
bias, 8  Bow.  Pr.,  838. 

412.  Bvery  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  oth- 
erwise provided  in  §  118  {q.  v.^  n^fra^  &7) ;  but 
this  section  shall  not  be  deemed  to  authorise  the 
assignment  of  a  thing  in  action  not  arising  out  of 
contract.  But  an  action  may  be  maintained  by 
a  grantee  of  land  in  the  name  of  a  grantor,  when 
the  grant  or  grants  are  void  by  reason  of  the  act- 
ual possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor  at  the  time  of  the 
delivery  of  the  grant,  and  the  plaintiff  shall  be 
allowed  to  prove  the  facts  to  bring  the  case  within 
this  provision.     Oode  of  Pro.  ^  §111. 

413.  Speoial  statata  The  provisions  of 
section  111  of  the  Code  of  Pro., — requiring 
actions  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest, — are  inapplicable  to  a 
suit  on  a  bond  which  by  special  statute  is  to 
be  prosecuted  by  them  in  the  name  of  the 
People,  or  of  a  specified  oflBcer.  Supreme  Ct,y 
Sp.  T,,  1858,  Hoogland  «.  Hudson,  8  Eow,  Pr,, 
848; 

414.  Insurance  payable  to  third  party. 
On  an  insurance  policy,  containing  a  provision 
that  the  loss  is  payable  to  a  third  party,  a  re- 
covery cannot  be  had  by  the  insured.  The 
cause  of  action  is  in  the  third  party,  to  whom 
the  loss  is  payable.*  Supreme  Ot,,  1859,  Rip- 
ley «.  Astor  Ins.  Co.,  17  Hovi,  Pr.,  444;  S.  C, 
euh  nom,  Ripley  v.  ^tna  Ins.  Co.,  29  Ba/rb,, 
552. 

415.  —  agent  Insurance  was  effected 
upon  A/s  property  by  H.  as  his  agent,  the 
policy  providing  that  the  loss,  if  any,  should 
be  paid  to  B.  only.  Held,  that  A.  being  the 
real  party  in  interest,  might  maintain  an  ac- 
tion on  such  policy  in  his  own  name.  Neither 
the  agent  nor  the  insurer  have  any  right  to 
insert  such  a  clause.  Supreme  Ct.,  Sp,  T., 
1849,  Lane  o.  Columbus  Ins.  Co.,  2  CodeJS.,  65. 

416.  Mortgagee.  Where  by  indorsement 
on  a  policy  the  loss  is  made  payable  to  mort- 
gagees, after  the  mortgage  has  been  fully  paid 
an  action  for  a  loss  need  not  be  brought  by  the 


*  The  case  of  Burgher  v,  OolumbiAU  lus.  Co.,  17 
Barb.,  274,Mn  which  it  is  stated  to  have  been  held 
that  proof  of  InauraDoe  in  the  name  of  A,,  and  of  a 
jolut  loss,  under  a  complaint  averring  an  ioAurance 
to  A.  and  B.  and  a  joint  loss,  wafi  a  &tal  variance,— 
is  misreported.  The  opinion  of  Edmonds,  J.,  was  a 
disdenting  opinion.  The  judgment  waa,  in  fact, 
affirmed. 
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mortgagees.  N,  T,  Superior  Ct.^  Trial  7!, 
1869,  Beach  tj.  Bowery  Fire  Ins.  Co.,  8  Ab- 
hoM  Fr.^  261,  note;  and  see  Bradford  v, 
Greenwich  Ins.  Oo.,  /i.,  261. 

417.  ABBigxunent  The  insared,  who  as- 
signs, retaining  an  interest,  may,  under  the 
Oode,  join  with  his  assignee  in  an  action  npon 
the  policy.  Supreme  Ot,,  Sp,  71, 1858,  Boyn- 
ton  «.  Clinton  &  Essex  Mutual  Ins.  Oo.,  16 
Ba/rh,,  264. 

418.  Since  the  Oode,  an  assignee  of  the 
policy  may  sue  in  his  own  name.  Supreme 
Ot.^  1856,  Fowler  v,  N.  Y.  Indemnity  Ins.  Co., 
28  Barb.,  148. 

419.  InaiirerB  who  have  paid  to  the  insured 
a  loss  occasioned  by  a  collision,  cannot  main- 
tain an  action  in  their  own  name  against  the 
proprietor  of  the  colliding  boat  to  recover  the 
amount.  The  action  against  the  wrongdoer 
must  be  in  the  name  of  the  owner  of  the  in- 
sured. The  chief  object  of  section  111  of  the 
Code  was  to  authorize  legal  actions  in  the 
name  of  the  assignee  of  a  chose  in  action. 
It  does  not  authorize  an  action  by  parties 
merely  equitably  interested ;  nor  where  the 
demand  arises  from  a  wrong.  Supreme  Ct,, 
Sp,  71,  1858,  Merchants'  Mutual  Ins.  Co.  «. 
Eaton,  11  K  F.  Leg.  01%.,  140. 

420.  Equitable  tlUe.  Whether  the  title  of 
an  assignee  of  a  chose  in  action  be  legal  or 
equitable,  if  he  has  the  whole  interest  he  may 
sue  in  his  own  name.  N.  Y.  Com.  PI.,  1851, 
Hastings  v.  MoKinley,*  1  E,  D.  Smith,  278. 

421.  Agent's  contract.  Under  the  Code, 
on  a  contract  in  writing  made  by  an  agent,  for 
the  sole  benefit  of  his  principal,  the  principal 
may  sue  whether  the  agency  was  disclosed  or 
not  at  the  time.  Supreme  Ot.,  1852,  Erickson 
«.  Compton,  6  Eow.  Pr.,  471. 

422.  If  there  has  been  a  performance  on 
the  part  of  such  principal,  accepted  by  the 
other,  the  principal  may  sue  for  a  specific 
performance.  Supreme  Ct.,  Sp.  T.,  1866,  St. 
John  «.  Griffith,  2  Alhotte'  Pr.,  198. 

423.  Bond.  The  old  rule,  that  a  bond 
must  be  sued  in  the  name  of  the  obligee,  is 
abrogated  by  the  Code ;  the  suit  must  now 
be  in  the  name  of  the  real  party  in  interest. 
And  where  an  administration-bond  is  assign- 
ed to  a  creditor  of  the  estate  to  be  prosecuted, 
such  creditor  is  the  real  and  only  party  in  in- 

•  AfElrmed,  Ct.  of  AppvjSU^  1858,  StH4,.  MU»,  No. 
4,19. 


terest,  and  may  sue  in  his  own  name.  It 
would  be  useless  to  sue  in  the  name  of  the 
People  on  the  relation  of  such  creditor.  If.  T. 
Superior  Ct.,  1858,  Baggott «.  Boulger,  2  Duer, 
160. 

424.  Otherwise  of  bonds  such  as  are  not 
assigned  before  suit.  Supreme  Ct.,  1857,  Peo- 
ple «.  Laws,  4  Abbotts^  Pr.,  292.  Compare 
infra,  464, 

425.  On  negotiable  paper  payable  to  the 
order  of  a  cashier,  and  alleged  to  have  been 
delivered  to  him  for  the  bank  of  which  he  is 
cashier,  an  action  is  well  brought  in  the  name 
of  the  bank,  for  that  is  the  real  party  in  inter- 
est Supreme  Ct.,  Sp.  71, 1849,  Camden  Bank 
V.  Rodgers,  4  How.  Pr.,  68 ;  8.  C,  2  Code  R., 
45. 

426.  E.  assigned  a  note  for  value,  agreeing 
to  put  it  in  judgment.  Held,  that  not  he,  but 
the  assignee,  was  the  proper  party  to  bring 
suit.  Supreme  Ct,  1850,  Combs  «.  Bateman, 
10  Barb.,  578. 

427.  An  assignee  by  delivery,  without  in- 
dorsement, of  a  negotiable  note  payable  ta 
order,  is  the  real  party  in  interest,  and  under 
the  Code  may  sue  in  his  own  name.  Supreme 
Ct.,  1852,  Billings  v.  Jane,  11  Ba/rb.,  620. 

428.  The  mere  holder  of  a  promissory  note, 
who  has  no  interest  in  it,  cannot  now  n[iain- 
tain  an  action  upon  it  Such  action  can  only 
be  prosecuted  in  the  name  of  the  owner,  or 
the  real  party  in  interest.  Supreme  Ct.,  Sp. 
71,  1854,  Pa^ke^  «.  Totten,  10  How.  Pr., 
238. 

429.  Indorsees  who  received  a  note  for  a 
special  purpose  which  wholly  failed,  who  paid 
no  value  for  the  note,  did  not  retain  its  pos- 
session, and  do  not  direct  a  suit  to  be  com- 
menced, are  not  to  be  regarded  as  bonorfide 
holders,  nor  the  real  party  in  interest;  under 
the  Code  the  action  cannot  be  maintained  in 
their  names.  K  Y.  Superior  Ct.,  1857,  Prall 
«.  Hinchman,  6  Duer,  851. 

430.  The  aasignee  of  a  note  not  negotia- 
ble may,>6ince  the  Code,  sue  the  maker  in  his 
own  name.  Supreme  Ct.,  Sp.  T.,  1849,  White 
tJ.  Low,  7  Ba/rb.,  204. 

431.  Dormant  partner.  Since  the  Code, 
even  a  dormant  partner  is  a  necessary  party 
as  a  plaintiff  in  an  action  for  the  recovery  of 
a  debt  due  the  partnership,  for  he  is  a  party 
in  interest,  whether  the  relief  sought  be  legal 
or  equitable,  at  least  if  there  is  no  contract  in 
writing,  constituting  one  or  more  of  the  part- 
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ners  trustee  of  an  express  tnist,  so  as  to  bring 
the  case  withia  section  118.  I^,  Y.  Superior 
Cty  1866,  Seoor  v.  Keller,  4  Du^^  416.  Com- 
pare Belshaw  v,  Colie,  1  E.  D,  Smithy  218. 

432.  Aasigzimeiit  of  paymentB.  A.  con- 
tracted to  render  services  to  B.,  to  be  paid  for 
by  him  from  time  to  time,  and  A.  assigned 
the  payments  due  and  to  become  dne  to  0., 
who  gave  notice  thereof  to  B.,  and  A.  fnlfiUed 
his  contract; — Eeld,  that  0.  could  maintain 
an  action  in  his  own  name  for  the  payments, 
for  as  assignee  he  was  the  real  party  in  inter- 
est. K  r.  Superior  Ot^  1849,  Sharp  «.  Edgar, 
8  Sand/.,  879. 

433.  Aasigzimeiit  as  pledge.  In  an  action 
by  one  who  claimed  as  assignee,  the  com- 
plaint alleged  that  the  original  creditor  agreed 
to  transfer  the  claim  to  the  plaintiff  as  secu- 
rity for  advances  made  by  him  towards  the 
transaction  out  of  which  the  claim  in  suit 
arose,  and  that  subsequently  he  assigned  to 
him  all  the  demand  he  had  against  the  de- 
fendant, ffeldy  that  even  if  this  imported 
only  a  transfer  by  way  of  pledge,  the  assignee 
was  the  real  party  in  interest,  unless  the  de- 
fendant showed  that  the  advances  had  been, 
repaid.  ilT.  F.  Superior  Ct,  1857,  Sheldon  «. 
Wood,  2  Bo9U).y  267. 

434.  Aesignee  of  guaranty.  Although,  be- 
fore the  Oode,  a  special  guaranty  was  not 
negotiable,  and  an  assignment  would  not  au- 
tl^orize  a  suit  in  the  name  of  the  assignee  [6 
Wend.,  807],  yet  an  assignment  would  always 
pass  the  equitable  title,  and  the  guaranty 
could  be  enforced  for  the  benefit  Qf  the  as- 
signee; and  under  the  Code  the  action  in 
such  case  may  be  maintained  by  the  as- 
signee, as  he  is  the  real  party  in  interest.  N. 
F.  Superior  Ot.^  1867,  Small  v,  Sloan,  1  Boeui., 

«52. 

435.  In  an  action  for  taking  personal 
property  from  the  plaintiffs  possession,  when 
he  claimed  to  be  owner,  evidence  that  the 
title  was  in  a  third  party  is  not  to  be  received 
merely,  for  the  purpose  of  showing  that  the 
plaintiff  is  not  the  real  party  in  interest. 
Section  111  of  the  Code  has  not  changed  the 
rule  that  possession  is  sufficient  to  maintain 
the  action.  Supreme  Ot,,  1868,  Paddock  «. 
Wing,  16  How,  Pr,,  647. 

436.  If  property  held  by  a  firm,  under 
pledge,  is  taken  from  the  manual  possession 
of  one  partner,  he  alone  cannot  replevy  it. 
The  action  must  be  in  the  name  of  the  firm. 


K  F.  Superior  Ot,  1864,  Saul  v.  Kruger,  9 
How.  Pr.y  669. 

437.  Penalty  for  bringing  suits  without 
aatborlty  in  the  name  of  another.  2  Beo,  Stat., 
650,  §1. 

8.  AmgnoTi  and  Amgnsee. 

43a  One  wlio  has  transfenred  a  cause  of 
action  by  an  assignment  absolute  in  form, 
need  not  be  made  a  party  to  an  action  on  it; 
and  is  bound,  except  as  between  himself  and 
his  assignee,  by  the  judgment,  though  he  is 
not  made  a  party.  K  F.  Superior  Ct,y  1867, 
Sheldon  «.  Wood,  2  Boaw,,  267. 

439.  That  a  cotemporaneons  parol  agree- 
ment that  the  assignor  and  assignee  are  to 
share  whatever  the  latter  can  collect  on  the 
daim,  cannot  avail  to  make  the  former  a  ne- 
cessary party  to  the  suit,  where  the  assign- 
ment was  a  written  one,  and  absolute  on  its 
f&ce.  Ct.  of  Appeals,  1866,  Durgin  «.  Ireland, 
14  K  F.  (4  JRwTi.),  822. 

440.  But  where  it  was  shown  without  ob- 
jection that  another  person  besides  the  as- 
signee, was  to  share  in  the  proceeds, — Eeld, 
that  the  assignee  could  not  maintain  the  ac- 
tion. The  complaint  alleging  only  an  indi- 
vidual claim,  plaintiff  could  not  recover  as  the 
trustee  of  an  express  trust  IT,  F.  Oom.  PZ., 
1856,  Lewando  «.  Dunham,  1  Hilt,  114. 

44X  Nominal  plaintilt  Where  A.  took 
from  B.  a  transfer  of  a  note,  giving  therefor 
his  own  note  for  the  amount  due,  payable  at 
a  future  day,  upon  an  understanding  that  he 
should  prosecute  the  note  transferred  to  him, 
and  that  if  he  should  not  succeed  in  the  col- 
lection thereof,  he  was  not  to  pay  the  note 
given  by  him,  but  that  it  was  then  to  be  re- 
turned; andB.  attended  to  the  service  of  sum- 
mons, notices,  and  a  subpoena  in  the  action ; 
and  it  did  not  appear  that  A.,  the  plaintiff, 
took  any  part  except  to  attend  on  tiie  trial, 
where  he  was  examined  as  witness, — Held, 
that  A.  was  not  the  real  party  in  interest,  and 
could  not  maintain  the  action.  [Oode,  S  m*l 
Supreme  Ot.,  1857,  Killmore  v.  Culver,  24 
Barb,,  656. 

442.  Consideration.  The  mere  fact  that 
the  assignment  of  a  chose  in  action  sued  upon 
was  made  without  consideration,  apart  from 
circumstances  tending  to  show  that  it  was 
colorably  made,  is  not  material  to  the  issue ; 
and  judgment  for  the  assignee  ocTght  not  to  be 
reversed  for  the  refusal  of  the  court  below  to  ' 
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allow  the  want  of  consideration  to  be  shown. 
If.  T,  (Jam.  PI,  1856,  Burtnett  v.  Gwynne,  2 
AlhotW  Pr,,  T9. 

443.  Defeadants  agreed  with  the  plain- 
tiff and  two  othen  to  convey  to  them  <^f ' 
tain  real  property,  and  to  cooBtmct  a  road 
therefrom,  within  a  fixed  time.  They  con- 
veyed, bat  failed  to  construct  the  road.  After 
the  breach,  the  other  grantees  transferred  to 
the  plaintiff  the  premises,  and  all  the  privi- 
leges and  rights  which  they  purchased,  with 
the  appurtenances,  ^. 

Held,  that  the  plaintiff  could  not  alone  main- 
tain an  action  for  the  breach.  1.  The  con- 
tract was  not  a  continuing  one,  but  the  breach 
was  single  and  indivisible,  and  the  cause  of 
action  was  complete,  and  entire  damages  re- 
coverable at  the  expiration  of  the  time  fixed, 
and  only  one  action  could  be  maintained. 
[19  Wend.,  207;  Sedgw.  on  D.,  224;  8  Barb., 
420,  412;  1  Hill,  680;  6  Id.,  64;  7  Id.,  61; 
14  Verm.,  811 ;  11  Paige,  414.]  2.  The  trans- 
fer of  the  premises,  ^i^,  to  the  plaintiff  did 
not  operate  as  an  assignment  to  him  of  the 
cause  of  action,  and  therefore  his  grantors 
were  necessary  co-p1aintifi&  with  him.  Si^ 
preme  Ct,  1868,  Atwood  v.  Norton,  27  Barb., 
638;  affirmed,  Ct.  of  Appeals,  1868,  Id.,  661. 

444.  In  the  caae  of  an  assignment  of  a 

thing  in  action,  the  action  by  the  assignee  diall 
be  without  prejudice  to  any  set-off  or  otiier  de- 
fence existing  at  the  time  of,  or  before  notice  of, 
the  assignment ;  but  this  section  shall  not  apply 
to  a  negotiable  promissonr  note  or  bill  of  ex- 
change, transferred  in  good  fSedth,  and  upon  good 
consideration,  before  due.    Code  of  Pro.,  §  112. 

As  to  What  causes  of  action  are  assigna- 
ble, see  AssiaNMBNT. 

445.  In  case  of  an  assignment  inpartB,  to 

several  persons,  of  an  entire  demand,  an  as- 
signee of  one  of  the  parts  may  maintain  an 
equitable  suit,  under  the  Oode,  to  recover  his 
part,  notwithstanding  that  another  assignee 
has  collected  his  part  of  the  demand  by  judg- 
ment. Although  it  would  not  be  necessary  to 
join  such  assignee,  yet,  all  the  other  assignees 
or  persons  interested  should  be  Joined.  Sur 
preme  Ct.,  Sp.  T.,  1862,  Oook  «.  Genesee  Mu- 
tual Ins.  Co.,  8  Mow.  Ft.,  614. 

446.  The  master  of  a  vessel  who  signs  a 
charter-party,  payable  to  himself,  may  assign 
the  charter  moneys  and  claims  for  demurrage, 
&c.,  in  his  own  name,  and  the  assignee  nuiy 
maintain  an  action  therefor.  N.  Y.  Com.  PL, 
1866,  Ropp  V.  Lobach,  4  B.  D.  Smith,  69. 


4.  Trusteei  and  AgefUe. 

447.  The  committee  of  a  hmatlc  may 

bring  actions  on  promissory  notes  he  received' 
as  such  committee,  in  his  own  name.  Su^ 
preme  Ct.,  1866,  Davis  «.  Garpenter,  12  Sow.- 
Pr.,  287. 

448.  An  action  to  cancel  a  judgment 
which  is  a  lien  on  real  property  that  the  de- 
fendant in  the  judgment  has  assigned  for  the 
benefit  of  creditors,  is  properly  brought  by 
such  defendant  and  his  assignees  Jointiy.  The 
debtor  himself  might  bring  it,  he  being  inter- 
ested in  having  the  judgment  cancelled ;  and 
his  assignees  might  bring  it^  as  representing, 
the  assigned  property,  on  the  titie  to  which 
the  judgment  was  a  cloud,  and  generally  as 
representing  the  rights  of  other  creditors  in 
the  fund  assigned.  Supreme  Ct.,  1867,  Mon- 
roe «.  Delavan,  26  Barh.,  16. 

449.  An  administrator  may  bring  trespass,, 
for  unlawfully  taking  goods  of  the  intestate 
after  his  death,  and  before  administration 
granted.  He  may  also  maintain  an  action  for 
trespass  committed  on  the  real  estate,  or  for 
faking  and  carrying  away  the  goods  of  the 
intestate  in  his  lifetime.  Supreme  Ct.,  1864y 
Rockwell  V.  Saunders,  19  Barh.,  478. 

450.  An  action  lies  by  an  administrator  in 
his  own  name  and  without  declaring  in  his 
representative  capacity,  for  the  goods  of  his  in- 
testate converted  after  his  death,  even  though 
the  conversion  was  before  the  granting  of  ad- 
ministration. But  for  conversion  of  such 
property  during  the  lifetime  of  the  intestate, 
he  can  maintain  an  action  in  his  representa- 
tive capacity  only.  [9  Wend.,  802.]  Supreme 
Ct.,  1866,  Sheldon  v.  Hoy,  11  Sow.  Pr.,  11. 

451.  An  executor  who,  for  a  consideration 
proceeding  from  the  estate  of  the  testator, 
takes  a  note  payable  to  him  as  executor,  may 
mdntain  an  action  thereon,  in  his  representa- 
tive capacity.  [6  K  Y.,  168.]  Supreme  Ct., 
1868,  Eagle  v.  Fox,  28  Barb.,  478;  8.  0.,  8 
Abbotts^  Pr.,  40 ;  and  see  Bright  «.  Ourrie,  6 
Sand/.,  483;  8.  0.,  10  K  T.  Leg.  Obs.,  104. 

45Z  Ezecutora  of  deceased  trnstee. 
Where  a  residuary  legacy  was  given  to  a 
daughter,  and,  if  she  died  without  issue^ 
then  a  bequest  out  of  it  to  a  corporation,  and 
the  guardian  or  trustee  of  the  daughter  died, . 
and  the  funds  passed  into  the  hands  of  his 
executors, — Seld,  that  those  executors  were 
proper  parties  defendant  in  an  action  by  thiS' 
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corporation  against  the  administrators  of  the 
daughter,  to  recover  the  bequest.  Supreme 
Ot.,  1854,  Theological  Seminary  v,  Oole,  18 
Barh.,  860. 

453.  Iiegal  title.  Where  an  action  is 
brought  by  a  tmstee,  in  whom  the  legal  title 
is  vested,  it  is  not  necessary  that  the  eestuie 
que  trust  should  be  made  parties,  unless  the 
action  involves  the  determination  of  their  re- 
spective rights  and  interests  under  the  instru- 
ment creating  the  trust.  Ot  of  Appeals^  1858, 
Mellen  v,  Hamilton  Fire  Ins.  Go.,  17  y.  7.  (8 
Smith),  609. 

454.  That  the  trustees  of  a  religious  cor- 
poration have  possession  and  custody  of  the 
temporalities  of  the  church,  whether  real  or 
personal  estate,  and  are  the  proper  parties  to 

•bring  an  action  for  any  iiyury  to  either.  [9 
Wend.,  414;  8  Johns.,  864 ;  9  Id.,  147.]  Su- 
preme Ct.^  1858,  Methodist  Episcopal  Ohurch 
«.  Stewart,  27  Barb.,  558. 

455.  President  of  bank.  A  banking  asso- 
ciation formed  under  the  General  Banking  Act, 
though  authorized  by  the  act  to  sue  in  the 
name  of  its  president,  possesses  enough  of  a 
corporate  character  to  warrant  it  in  suing  in 
its  corporate  name  instead.  If,  T.  Com,  PI., 
Sp.  T.,  1854,  East  River  Bank  «.  Judah,  10 
ffow.  iV.,  185. 

456.  That  the  general  agent  of  an  incor- 
porated association  can  sue  in  his  own  name 
for  the  benefit  of  the  association.  N,  Y.  Su- 
perior Ct.,  1851,  Habicht  «.  Pemberton,  4 
Sand/.,  657;  and  see  Myers  v.  Machado,  6 
AblotU'Pr.,  198. 

457.  Tmst.  Statute  authority.  An  ex- 
ecutor or  administrator,  or  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another.  Oodt  of  Pro.^ 
§113. 

458.  Mercantile  factors  or  agents  doing 
business  for  others,  but  in  their  own  names, 
without  disclosing  that  of  their  principal,  are 
"  trustees  of  an  express  trust,"  within  section 
118  of  the  Oode.  So  held,  as  against  an  appli- 
cation after  judgment  for  such  plaintiffs,  to 
set  aside  the  judgment  to  allow  the  defendant 
to  interpose  the  defence  that  they  were  not 
the  real  party  in  interest.  N.  7,  Superior  Ct., 
1850,  Grinnell «.  Schmidt,  2  Saridf.,  706;  S.  0., 
8  Code  R,  19;  8  JV:  F.  Leg.  Ohs.,  197. 


A  person  who^  as  agents  executes  a 
contract  which  does  not  disclose  the  name  of 
his  principal, — e,  g,,  a  lease  signed  "A.,  as 
agent  for  the  owner," — ^is  a  trustee  of  an  ex 
press  trust,  within  the  meaning  of  section  118 
of  the  Oode,  and  may  maintain  an  action  on 
the  contract  in  his  own  name.  The  Oode 
gives  an  election,  in  such  cases,  to  sue  in  the 
name  of  the  party  contracting,  or  the  party  in 
interest.  [6HowyPr.,471.]  Supreme  Ot.,l^%^ 
Morgan  v.  Reid;  7  AhhotW  Pr,,  215.  Com- 
pare Oonsiderant  e.  Brisbane,  22  N,  7.,  889  ; 
reversing  S.  0.,  2  Bosu>.,  471. 

460.  Committee.  The  agreement  on  which 
the  action  was  brought  showed  that  the  plain- 
tiff assumed  to  act  on  the  behalf  of  J.  and 
others  not  named,  and  to  bind  himself  per* 
sonally  to  accomplish  certain  results  beneficial 
to  the  defendants,  in  consideration  of  their 
agreement  to  pay  him,  for  the  benefit  of  those 
for  whom  he  acted,  certain  moneys  and  notes. 
Held,  that  he  was  a  trustee  of  an  express  trusti 
within  section  118  of  the  Code ;  and  that  those 
for  whom  he  assumed  to  act  were  not  neces- 
sary parties  to  an  action  in  his  name  on  the 
contract.  K  7.  Superior  Ot,  1857,  Bowland 
«.  Phalen,  1  Botw.,  48. 

461.  An  auctioneer  who  in  his  own  name 
sells  goods  for  a  third  person,  is  the  trustee  of 
an  express  trust  within  the  meaning  of  section 
118  of  the  Oode,  and  as  such  may  sue  upon 
the  contract  of  sale  without  an  assignment  of 
the  claim.  K  7,  Com.  PI,  1862,  Bogart  v 
CBegan,  1  E.  D.  Smith,  590.  Compare  Min- 
turn  t.  Main,  "[  K7.  (8  Seld.),  220;  aflSrming 
S.  0.,  sub  nom.  Minturn  v.  Allen,  8  Sand/.,  50. 

462.  An  individual  banker  who  is  the 
nominal  proprietor  of  his  bank,  though  others 
are  interested  with  him,  is,  as  respects  such 
others,  trustee  of  an  express  trust,  and  may 
sue  in  his  own  name  a  security  taken  in  the 
course  of  the  business.  Supreme  Ct.,  1858, 
Burbank  v.  Beach,  15  Bwrl.,  826. 

463.  The  committee  of  a  lunatic  may 
bring,  in  his  own  name,  an  action  to  set  aside 
an  act  or  deed  of  the  lunatic ;  for  although  he 
is  not  the  real  party  in  interest  {Code,  §  111), 
nor  a  person  expressly  authorized  by  statute 
(§  118),  he  is  a  trustee  of  an  express  trust 
witliin  section  118.  Supreme  Ct.,  Sp.  T.,  1852 
Person  t>.  Warreil,  14  Ba/rb.,  488. 

464.  Official  bond.  Where  a  bond  of  a 
trustee  and  his  surety  is  given  to  the  people 
of  the  State,  for  the  benefit  of  the  persons  in- 
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torestad  is  the  trust-estate,  an  aotioB  apoo  the 
bond  may  properly  bebroaght  in  the  name 
of  the  People.  In  snch  case  the  People  are 
*' trustees  of  an  express  trust"  within  the 
meaning  of  section  118  of  the  Code  *  GU  of 
Appeals,  1858,  People  9.  Norton,  9  F.  7,  (5 
SeJd,),  176.  Supreme  Ot,  Sp,  T.,  1849,  Bos  t>. 
Seaman,  2  Cede  B.,  1.  S.  P.,  N.  F.  Com.  P2., 
Sp,  T,,  1866,  Mayor,  Ac,  of  K  Y.  «.  Doody, 
4  ^5do^  iV.,  127;  and  see  Banxhtg,  156. 
Oompare,  however,  wpra^  418,  428. 

465.  That  the  person  immediately  interest- 
ed in  the  recovery  should  be  joined  as  relator, 
People  «.  Laws,  A^AlhoUiFr,,  292. 

466.  Bond  of  indanmity.  A  deputy  sheriff 
having  levied  an  execution,  took  a  bond  to  the 
sheriff  to  indemnify  him,  and  ^^  every  person 
aiding  him  in  the  premises."  The  deputy 
having  sold  under  the  execution,  was  sued  by 
a  third  party,  who  recovered  judgment  against 
him.  SM^  that  the  sheriff  was  trustee  of  an 
express  trust;  the  obligation  was  executed  to 
him  for  the  benefit  of  his  deputy ;  and  suit 
thereon  was  properly  brought  in  ^e  name  of 
the  sheriff  without  any  assignment  of  the 
cause  of  action  to  him.  [Oode,  §  118.]  GU  of 
Appeali,  1858,  Stillwell  «.  Hurlbert,  18  2f.  7. 

467.  ne  aasignee  of  a  lUb  poUoy  in  trust 

for  the  wife  of  the  insured,  may,  upon  the 
4oath  of  the  latter,  sue  in  his  own  name,  as 
trustee  of  an  express  trust,  for  the  sum  in- 
eured.  Neither  the  wife  nor  the  personal 
representatives  of  the  insured  are  necessary 
parties.  Gt,  of  Appeah^  1856,  St.  John  v, 
American  Mutual  Life  Ins.  Co.,  18  If,  F.  (8 
Eem,),  81 ;  affirming  S.  0.,  2  Diwr,  419 ;  and 
12  N.  7,  Leg,  Obe,,  265. 

466.  Caatois  que  trust  That  under  sec- 
tion  118  of  the  Oode,  when  a  trustee  of  an 
express  trust  is  sued,  the  eeetuie  fue  truet  are 
deemed  before  the  court  by  representation. 
JShipreme  Gt,  Sp,  21, 1867,  Mead  v,  Mitohell,t 
6  AJfhoM  Pr.,  92. 

469.  Aaatgnea  for  oraditonL  An  assignee 
of  a  demand  in  trust  to  pay  certain  creditors 
of  the  assignor,  and  the  balance  to  the  assignor 
himself  may  bring  an  action  in  his  own  name 


*  Id  People  «.  Cram,  8  Eow,  Pr.^  151,  the  same 
practice  was  auatained,  on  thto  ground  that  the  Peo- 
ple were  the  party  to  the  bond. 

t  Affirmed,  Ct,  qfAppwU,  1868, 17  M  T,  (8  Smith), 
210. 


without  joining  the  cestuU  que  truH  as  plain- 
tiffs. N,  7.  Com,  PL,  Sp,  T,,  1857,  LewU  e. 
Graham,  4  AlhotW  Pr.,  106. 

470.  An  officer  of  a  foreign  ooiporation 
or  company  may  maintain  an  action  here  in 
Ills  own  name  on  behalf  of  his  company,  if  his 
complaint  states  facts  showing  his  authority 
to  sue  on  their  behalf;  for  in  such  case  he 
may  be  regarded  as  the  trustee  of  an  express 
trust  K  7,  Superior  Gt.^  Sp.  T.,  1867,  Myers 
«.  Machado,  6  AlibotU'  Pr,^  198. 

5.  BailorB,  Bailees,  Ae, 

471.  Bailee  may  aoau  An  action  in  the 
nature  of  an  action  on  the  case  for  negligently 
injuring  property  intrusted  to  defendant's  care, 
by  a  bailee  having  a  special  interest  in  the 
property,  may  be  brought  in  the  name  of  the  , 
latter,  especially  where  such  person  lyus  made 
himself  responsible  to  the  real  owner  for  the 
property.  N,  F.  Gofti.  PL,  1856,  Harrison  e. 
Marshall,  4  E.  D,  Smith,  27L 

472.  Innkeeper'a  liability.  Two  partners, 
only  one  of  whom  is  a  guest  at  an  inn,  can 
maintain  an  action  sounding  in  tort  against 
an  innkeeper,  as  such,  for  the  loss  of  goods 
which  are  the  property  of  the  firm.  [19 
Wend.,  644;  21  Id.,  282.]  If.  7  Com,  PI, 
1850,  Needles  «.  Howard,  1  B,  B.  Smith,  54. 

473.  Canlora.  One  who  at  his  own  ex- 
pense and  on  his  own  business  sends  his  son 
on  a  journey,  and  places  in  his  possession 
baggage  for  the  purposes  of  the  journey,  may 
recover  against  a  carrier  for  the  lose  of  the 
baggage,  if  his  action  is  in  tort,  not  on  con- 
tract 2f.  7,  Gom.  PI,  1850,  Grant  e.  Newton, 
1  B.  B.  Smith,  95. 

474.  ODudgniBe.  That  though  a  ipere  con- 
signee, having  no  interest,  cannot  maintain  an 
action  agdnst  the  owners  for  an  injury  to  the 
goods,  yet  where  goods  are  delivered  to  the 
carrier,  on  behalf  of  the  consignee,  and  are 
placed  at  his  sole  disposal,  he  may  be  pre- 
sumed to  be  the  owner.  2f,  7.  Gom,  PL,  1854, 
Ogden  f.  Ooddington,  2  B,  B,  Smith,  817. 

475.  Factor.  An  action  for  conversion 
will  lie  at  suit  of  a  factor  who  has  stored 
property  consigned  to  him,  with  a  third  party, 
from  whose  possession  it  has  been  taken  by  a 
wrongdoer.  The  right  of  action  does  not  de- 
pend upon  the  fact  of  possession ;  it  grows  out 
of  the  right  to  the  possession.  K,  7,  Gom. 
PL,  Sp.  T,,  1855,  Gorum  e.  Carey,  1  AhhotU^ 
Pr.,  285. 
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6.  Governments  and  Officers. 

4(7Gb  A  foreign  repablio  may  maintain  an 
action  in  the  courts  of  this  State,  in  the  name 
by  which  it  is  known  as  a  State.  If,  Y,  Sit- 
'perior  Ot,^  1866,  Republic  of  Mexico  ©.  De 
Arangoiz,  5  Duer^  684;  affirming  S.  C,  11 
S&Hf,  Pr.,  1. 

477.  Although  a  aofversigB  Stats  cannot 
be  sosd  in  the  courts  of  thia  State,  a  com- 
plaint is  not  demnrrable  because  such  a  State 
is  joined  as  defendant  in  an  action  seeking  to 
enforce  a  demand  against  other  defendants. 
The  joinder  may  amount  to  nothing  more 
than  an  invitation  to  appear,  and  it  may  be 
Ifiit  to  the  option  of  the  State  to  determine 
whether  they  will,  not  for  the  purpose  of  sub- 
mitting themselves  to  the  coercive  power  of 
the  court,  J>ut  to  enable  it  to  arrive  at  a  cor- 
rect and  satisfactory  determination.  The  ob- 
jection to  such  joinder,  if  taken  by  demurrer, 
is  premature.  Supreme  OU^  J9p*  21, 1867,  Man- 
nmg  o.  State  of  Nicaragua,  14  Ato.  iV.,  617. 

478.  Oaoera  and  board  distingidaliod. 
Where  a  county  is  sought  to  be  made  liable, 
the  action  should  be  against  *'The  board  of 
supervisors  of  the  county  of,'*  &&  [1  Rev. 
Stat,  864,  §  8],  and  not  against  them  in  their 
individnid  names,  adding  the  name  (^  office. 
Such  has  beai  the  uniform  practice.  [See 
7  Wend.,  680 ;  19  Id.,  102 ;  10  Id.,  868 ;  9  Id., 
182;  26 Id.,  66;  19  Johns.,  272;  8  Barb.,  882; 
4  Id.,  64;  5  Den^  617.]  The  provision  of  2 
Rev.  Stat,  474, — ^requiring  that  actions  against 
the  officers  mentioned  in  section  92  (anK>ng 
which  are  supervisore)  shall  be  brought  against 
tiiem  individually,  specifying  their  names  of 
office, — does  not  apply  to  actions  against  coun- 
ties. [§26.]  J3k^&iM0t,ySp,T^  18^  wad 
«i  Supervisors  of  Oolumbia,  9  JSbto,  Pr.,  816. 
To  similar  effect,  see  opinion  of  Alijbs,  J.,  in 
Hill  «.  Supervisors  of  livingstcn,  12  If,  F.  (2 
JSTem.},  62. 

479.  Bat  where  an  action  was  brought  in 
the  names  of  several  officers,  instead  of  that 
of  a  board  which  they  composed,  an  amend- 
ment was  allowed.  Pomroy  v.  Sperry,  16 
Mow.  Pr.,  211. 

480.  On  the  bond  of  a  tqwn  saperintend- 
ent  of  common  schools,  an  action  must,  under 
the  statutes,  be  brought  in  the  name  of  the 
supervisor,  or  his  successor  in  office.  Supreme 
Ct.,  1862,  Fuller  c.  Fullerton,  14  Bwl.,  69. 

481.  Under  the  provision  of  the  Idoease  i 


Law  of  1867, — ilb^X  penaUies  imposed  by  the; 
act  should  be  recovered  in  the  name  of  the 
Board  of  Gommissionera  of  Excise,— «n  action 
under  a  section  declaring  that  whoever  shall 
sell,  Ac,  ^^  shall  for/eU  fifty  dollars,*'  is  prop- 
erly brought  in  the  name  of  the  Board.  Sar- 
atoga County  Ot.^  1867,  Commissioners  of  Sar- 
atoga V.  Doherty,  16  Mow.  Fr.,  46. 

7.  Hvshand  and  Wife. 

482.  Tort  In  an  action  for  a  tortious  in- 
jury to  personal  property,  committed  by  a 
wife,  it  is  proper  to  join  both  husband  and  wife 
as  defendants,  although  the  injury  was  com- 
mitted by  the  sole  act  of  the  wile  and  without 
the  husband's  knowledge.  If.  Y.  Com.  Pl.^ 
1868,  Matthews  v.  Fiestel,  2  M.  D.  Smith,  90. 

483.  CnrtesF.  An  action  to  recover  real 
property,  of  which  the  husband  is  seized  as 
tenant  by  the  curtesy  initiate,  is  properly 
brought  in  the  name  of  the  husband  and  wife 
united.  Supreme  Ct.,  1861,  Ingraham  «.  Bald- 
win,* 12  Barb.,  9 ;  but  compare  Ackley  9. 
Tarboz,  29  Id.,  612. 

484.  The  husband  is  not  a  necessary  party 
to  an  action  for  the  partition  of  lands  in  which 
his  wife  has  an  estate,  held  as  her  separate 
property,  acquired  by  her  under  the  acts  of 
1848  and  1849.  Tenancy  by  the  curtesy  is 
abrogated  by  those  acts.  Supremo  Gt.,  1669, 
BUlii^  9.  Baker,  28  JSarb.,  848;  S.  0.,  at 
Sp.  T.,  16  How.  Pr.,  626;  but  compare  Hue- 
BAKD  Aim  Wifb;  and  Oubtsst,  16, 17. 

485.  Service  of  wife.  In  an  action  against 
husband  and  wife,  service  of  process  on  the 
wife  b  only  necessary  where  the  proceeding 
is  against  her  in  respect  to  her  separate  estate, 
in  which  case  the  husband  is  only  a  nominal 
party.  In  other  cases,  the  husband  on  being 
served  is  bound  to  enter  a  joint  appearance, 
and  put  in  a  joint  answer  for  himself  and  wife. 
[1  Paige,  421 ;  8  Ohitt.  Gen.  Pr.,  268.]  And 
where  the  only  interest  of  the  wife  in  the 
premises  affected  by  the  judgment  is  her  in- 
choate right  of  dower,  it  wHl  be  presumed, 
upon  a  motion  to  let  the  wife  in  to  defend 
separately,  that  the  husband  has  put  in  a  suit- 
able defence  in  due  season.  Supreme  Ct.,  Sp. 
T.y  1866,  Eckerson  «.  VoUmer,  11  ffow.  Pr.,  42. 

486.  That  tiie  hmii)and  may  sue  alone  or 
with  his  wife,  for  her  services,  where  the  con- 


»  Affirmed,  Ct.  of  Appeals,  185d,  9lf.r.{6  Ssld.), 
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tract  was  made  with  her ;  bat  when  they  sue 
together  he  cannot  Join  a  claim  of  his  own. 
jr.  r.  Com.  Ply  1855,  Avogadro  c.  Bull,  4  K 
D.  Smith,  884. 

487.  Separate  estate.  The  husband  is  not 
a  necessary  party  to  the  wife's  action  to  re- 
cover her  separate  estate,  anless  he  claims  an 
interest  in  the  subject  of  the  action,  or  a  com- 
plete determination  of  the  matter  cannot  be 
made  without  him.  The  mere  fact  that  he  is 
the  husband  is  not  a  sufficient  ground  for 
requiring  him  to  be  made  a  defendant.  JShi- 
preme  CU,  1866,  Hillman  v.  Hillman,  14  Ewa. 
Pr,,  466. 

488.  Mortgage  by  both  on  parchase  by 
wife.  Where  a  husband  and  wife  united  in 
executing  a  bond  and  mort;gage  to  secure  the 
purchase-money  of  land  conveyed  to  the  wife 
subsequent  to  the  Married  Woman's  Act  of 
1848, — Beldy  that  both  were  proper  parties  to 
an  action  to  foreclose,  nor  was  there  a  mi^oin- 
der  of  causes  of  action,  although  the  wife  was 
not  liable  on  the  bond  in  case  of  a  deficiency 
on  sale.  The  bond  was  void  as  to  the  wife,  but 
good  as  to  the  husband.  The  wife  was  a  ne- 
cessary party  because  the  legal  estate  was  in 
her,  and  the  husband  was  a  proper  party  be- 
cause of  his  hability  on  the  bond  in  case  there 
should  be  a  deficiency  on  the  sale.  Supreme 
Ct.,  1849,  Conde  «.  Sheparfl,  4  E(m.  Pr.^  76. 

489.  When  a  married  woman  la  a  party, 

her  husband  must  be  Joined  with  her;  except 
that,  1.  When  the  action  concems  her  separate 
property  she  may  sue  alone.*  2.  When  the  ac- 
tion is  between  herself  and  her  husband,  she  may 
sue  or  be  sued  alone.  And  in  no  case  need  she 
prosecute  or  defend  by  a  guardian  or  next  friend. f 
Cafe  (/Fro.,  §114. 

490.  IniSant  wife.  In  a  suit  to  recover 
lands  of  a  married  woman  who  is  an  infant,  if 

*  And  Bee  Willis  «.  Underbill,  6  How.  iV.,  896. 
By  the  act  of  1860  {Lawi  of  1860,  158,  ch.  90,  S  7; 
amended,  lAtw%  o/1862, 844),  she  may  eue  or  be  sued 
alone  respecting  her  separate  property  as  if  she  were 
sole. 

t  Before  this  provision  was  added  by  the  amend- 
ment of  1857  (ch.  788,  S  8),  it  was  held  that  a  wife 
could  not  sue  her  husband  without  a  next  friend,  ex- 
cept in  the  single  case  of  a  suit  for  an  absolute  divorce. 
[8  Wend.,  857.]  Supreme  Ct.,  L  DUU,  1850,  Coit «. 
Coit,  6  How.  iV.,  68 ;  affirming  S.  C,  4  Jd.,  282 ;  2 
Code  H.f  94.  Followed,  Sp.  T.,  1861,  WUlis  «.  Under- 
bill, 6  How.  Pr.,  896 ;  Forrest  v.  Forrest,  8  Oode  Ji,y 
264 ;  and  see  Henderson  t.  £a8ton,  8  How,  Pr,,  201. 

But  the  contrary  was  held  in  N.  Y.  Superior  Ct., 
1850,  Shore  v.  Shore,  2  Sand/.,  716 ;  8.  C,  B  J^.  T. 
Leg,  Obt.,  166 ;  tub  nom.  Anonymous,  8  Code  i?.,  18 ; 


they  are  not  her  separate  property  her  husband 
should  sue,  and  she  should  be  Joined,  especially 
if  she  has  the  fee,  and  was  ousted  before  cov- 
erture, or  if  neither  of  them  during  coverture 
have  had  actual  or  construotiye  possession. 
[Plowd.,  418;  1  Ohitt  PL,  68,  n.;  4  Vin.,  77, 
78;  1  Bac.  Abr.,  Bar.  &  Feme,  E.;  2  Co.,  61, 
b.;  8  Id.,  21,  b.;  2  Kent,  181;  1  Bl.,  448, 
n.44;  Bing.  on  Cot.,  248 ;  Reeve^s  Dom.  Bel., 
27 ;  18  Wend.,  271.]  In  case  they  sue  together* 
no  guardian  or  proehein  ami  is  necessary, 
though  she  be  an  infant  The  husband  ap- 
points an  attorney  for  both.  [Code,  §  114;  2 
Saund.,  218;  Bing.  on  Inf.  128;  and  see  4 
How.  Pr.,  98.]  If  they  are  her  separate  prop- 
erty she  must  have  a  next  friend,  whether 
she  claims  a  legal  or  equitable  estate.  [Code, 
§  114;  9  Paige,  255 ;  10  Id.,  201 ;  2  Barb.,  498 ; 
2  Keene,  59;  1  Beav.,  96;  6  How^Pr.,  58.] 
Supreme  Ct.,  Sp,  71,  1851,  Cook  o.  Kawdon,  6 
Hovi.  Pr.,  288. 

491.  In  actionB  concerning  separate  es- 
tate. Husband  and  wife,  as  plai  ntif^  brought 
two  actions  against  the  same  defendant,  one 
on  a  contract  with  the  wife  to  pay  for  board 
in  a  boarding-house  kept  by  her,  and  claiming 
that  the  amount  due  the  wife  was  her  separate 
property;  the  other  for  a  tort,  alleging  tliat 
the  defendant  broke  and  entered  a  close  in  the 
possession  of  and  occupied  by  the  wife,  and 
also  broke  and  entered  the  dwelling-house 
occupied  by  the  wife,  and  forced  open  the 
doors,  whereby  the  wife  was,  Ac.  ffeld, 
That  these  causes  of  action  were  vested  in  the 
husband  alone.  The  allegation  that  the  de- 
mand on*  contract  was  the  wife's  separate 
property  was  inconsistent  w^th  the  legal  con- 
clusion from  the  facts  stated,  and  in  the  second 
case  the  legal  injury  was  to  the  husband  alone. 
Supreme  Ct.,  Sp.  T.,  1858,  Dunderdale  v. 
Grymes,  16  Eow.  Pr.^  195. 

492.  Hnaband  mnflt  be  a  party.  In  all 
cases  in  which  a  wife  sues,  or  is  sued  by  a 
stranger,  in  respect  to  her  separate  property, 


Supreme  (».,  VI  JHtt.,  Sp.  T.,  1860,  Tlppel  «.  Tip- 
pel,  4  How.  iV.,  846 ;  S.  C,  ZCodeR.,AO\  VUI.  JHet., 
Newman  v.  Newman,  8  Id.,  188. 

The  amendment  of  1851  required  her  to  appear 
by  next  friend  in  all  bases  where  her  husband  could 
not  be  joined  with  her.  Lawt  of  1851 ;  Oode,  S 114 ; 
Heller  v.  Heller,  6  How.  Pr.,  194;  Meidora  v.  Mel- 
dora,  4  Sand/.,  721 ;  Henderson  v.  Easton,  8  How. 
i¥.,  201 ;  Thomas  v.  Thomas,  18  Barb.,  149 ;  8.  C, 
12  N.  Y.  Leg.  Obe.,  874. 
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her  husband  should  be  a  partj,  plaintiff  or  de- 
fendant, but  it  seems  that  the  non-joinder  m&y 
be  waived.  Supreme  Cft.,  Sp,  71, 1868,  How- 
land  V.  Fort  Edward  Paper  Mill  Co.,  8  ffow, 
iV.,  505. 

493.  Where  a  wife  is  sued,  although  the 
object  of  the  action  is  to  charge  her  separate 
estate,  her  husband  is  a  proper  party  defend- 
ant. IT,  Y.  Com.  Fl,  Sp.  71,  1869,  Francis  t>. 
Ross,  17  ffow.  Fr,j  561. 

494.  — may  Join  as  plaintiff  When  the 
aotion  concerns  the  separate  property  of  the 
wife,  she  may  sue  alone ;  but  where  there  is 
DO  adverse  interest,  he  may  join,  if  she  veri- 
fies the  complaint,  thus  signifyiug  not  only 
her  knowledge  but  her  consent  that  the  action 
should  be  commenced.  She  is  then  the  prin- 
cipal actor  in  the  suit,  and  the  mere  circum- 
stance ihalf  her  husband  is  a  co-plaintiff,  can- 
not exempt  her  from  being  bound  by  the 
Judgment,  and  hence  no  next  friend  is  neces- 
sary. Supreme  Ct^  Sp.  71,  1866,  Woods  «. 
Thompson,  11  How.  Pr.^  184. 

495.  —  cannot  Join.  Section  114  of  the 
Code  (1862)  should  be  construed  thus:  When 
a  married  woman  is  a  party,  the  husband 
must  be  joined  in  the  action,  except  that  if 
the  action  concern  her  separate  property,  the 
husband  cannot  be  Joined  with  her,  but  she 
must  sue  by  a  next  friend ;  and  when  the  ac- 
tion is  between  herself  and  her  husband,  she 
shall  prosecute  or  defend  by  her  next  friend. 
The  last  clause  is  unmeaning,  unless  "may" 
in  v^he  preceding  clauses  is  to  be  read  "  must." 
On  clear  authority  before  the  Code  [2  S.  &  St., 
464;  7  Sim.,  289;  1  Keene,  7;  2  Id.,  59;  1 
Beav.,  96;  10  Paige,  201;  9  Id.,  257;  8  Barb., 
897;  6  Id.,  414;  1  S.  &  St.,  186],  and  upon  a 
true  interpretation  of  the  Code,  a  complaint 
concerning  the  wife's  separate  property  can- 
not be  filed  by  her  and  her  husband,  but  she 
must  appear  by  next  friend,  and  her  husband 
cannot  be  such.  If.  Y.  Superior  Ct.y  'Sp.  7*., 
1864,  Smith  v.  Kearney,  9  How.  Pr.,  466. 

To  the  contrary  is  Rusher  v.  Morris*  (Su- 
preme Ct.y  Sp.  71,  1854),  9  How.  Pr.,  266;  af- 
firmed, Gen.  71,  Id,,  282,  note;  which  held 
that  the  husband  might  be  co-plaintiff. 

496.  The  complaint  in  an  action  by  hus- 
band and  vrife  for  foreclosure  of  a  mortgage 
which  belonged  to  the  wife,  asked  that  the 


*  See  this  oese  in  table  of  Casxa  Ciutiosxd,  Vol.  I., 
Antt. 


money  be  paid  to  both.  Held,  that  a  demur- 
rer should  be  overruled,  and  that  the  Judg- 
ment should  direct  that  the  money  be  paid  to 
the  wife,  unless  she  gave  a  written  consent 
duly  acknowledged,  that  it  be  paid  to  her  hus- 
band or  other  person.  If.  Y.  Superior  Ct.,  Sp. 
7!,  1864,  Smith  «.  Kearney,  9  How.  Pr.,  466. 

497.  In  an  action  by  a  married  woman  to 
determine  the  rights  of  parties  interested  in 
an  estate,  of  whom  she  is  one,  her  interest  be- 
ing her  separate  property,  her  husband  should 
not  be  Joined.  The  Code  has  not  altered 
the  rule  in  this  respect.  Supreme  Ot.,  Sp.  7*., 
1862,  Brownson  v.  Gifford,  8  How.  Pr.^  889. 

498.  —  need  not  join.  A  married  woman 
may  maintain  an  action,  without  joining  her 
husband  with  her,  to  recover  upon  a  promis- 
sory note  given  to  her  during  coverture,  for  a 
loan  of  money  which  was  her  separate  prop- 
erty. Supreme  Ct.,  1867,  Smart  v.  Comstock, 
24  Barh,  411. 

499.  —  made  defendant.  A  wife  may 
maintain  an  action  against  copartners,  one  of 
whom  is  her  husband,  to  recover  moneys  be- 
longing to  her  separate  estate,  which  she  loaned 
to  them.  Supreme  Ot.,  Sp.  7!,  1869,  Devin  v. 
Devin,  17  How.  Pr.,  614.  To  the  same  effect, 
1868,  is  Power  «.  Lester,  Id.,  413. 

500.  "When  a  married  woman  of  another 
State,  sues  in  this  State,  respecting  her  per- 
sonal property  alleged  to  be  her  separate  es- 
tate, she  is  to  be  deemed  as  being  capable  of 
holding  such  separate  property  until  tiie  con- 
trary is  shown.  Her  husband  need  not  be 
Joined  with  her  in  such  action.  [Code,  §  114.] 
y.  Y.  Superior  Ct.,  Sp.  71,  1866,  Spies  v.  Ac- 
cessory Transit  Co.,  5  Ihier,  662. 

501.  Rent  due  husband  and  wife.  Where 
a  lease  is  executed  by  husband  and  wife,  of 
land  in  which  the  wife  has  an  estate  for  life, 
and  the  lessee  covenants  in  terms  to  pay  rent 
to  both,  both  may  Join 'in  an  action  for  the 
rent;  notwithstanding  the  wife  did  not  ac- 
knowledge the  execution  of  the  lease,  and 
therefore  was  not  bound  by  it.  Supreme  Ct.y 
1865,  Jacques  «.  Short,  20  Pari.,  269. 

502.  Zaeaae  to  wife.  A  lease  for  years  is 
a  grant  of  an  interest  in  real  property  within 
the  meaning  of  the  acts  of  1848  and  1849,  and 
such  lease  to  a  wife  is  valid,  and  enables  her 
to  maintain  an  aotion  to  recover  possession, 
even  without  Joining  her  husband.  So  held^ 
where  the  lease  reserved  rent  but  contained 
no  covenant  on  her  part  for  its  payment.    Ot^ 
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<if  Appeals,  1857,  Darby  9.  Oallaghan,  16  ^. 
Y.  (3  iSffiitA),  71. 

503.  Wife  sued.  When  a  married  woman 
ifi  proceeded  against  in  respect  to  her  separate 
estate,  she  mnst  be  treated  and  may  act  as  a 

/erne  soU^  although  her  hosband  is  nnited  with 
her  in  defence  of  *the  action ;  and  her  separate 
demurrer  put  in  without  his  leave  may  be  sus- 
tained. Supreme  Ct,^  8p,  Z,  1858,  Arnold  9. 
Ringold,  16  How.  Fr,,  158. 

504.  —  may  be  sole  defendant  In  refer- 
ence to  the  property  of  a  married  woman  held 
by  her  under  the  acts  of  1848  and  1849, — e,  ^., 
where  the  claim  is  for  damages  for  her  breach 
of  an  agreement  to  repair  premises  forming 
her  separate  estate,  and  leased  by  her  to  the 
plaintiff — she  may  be  sued  alone,  and  a  per- 
fional  judgment  may  be  rendered  against  her, 
as  if  she  were  sole.  N.  7,  Com.  Pl.^  1856, 
Walker  v,  Swayzee,  8  AUotW  Pr.,  186. 

505.  Eleotion.  Where  a  wife  who  has  a 
separate  estate,  contracts  a  debt  during  mar- 
riage, with  the  consent  and  approbation  of 
her  husband,  the  creditor  has  the  election  of 
suing  both,  or  one — both,  if  he  wishes  to  reach 
the  wife's  property ;  one,  the  husband  alone, 
if  it  is  desired  to  bind  him  personally.  Su- 
preme Ct.y  Sp.  T.J  1856,  Smith  v.  Scribner,  13 
M4m.  Pr.,  501. 

506.  IpJQsy  to  wife.  The  rule  that  in  an 
■action  to  recover  dam^es  for  slanderous 
words  spoken  of  a  married  woman,  if  the 
words  are  actionable  per  se^  the  husband  is  a 
necessary  party  as  plaintiff  but  if  actionable 
only  by  reason  of  special  damages,  the  hus- 
band must  sue  alone  [3  Hill,  809],  has  not 
been  ohaoged  by  the  Code.*  y.  T,  Superior 
Ct.,  SIp.  71, 1858,  Klein  v.  HenU,  3  Duer^  688. 

507.  Of  the  proper  mode  in  which  a  mar- 
ried womau,  sued  as  a  feme  sole,  should  appear 
and  answer  where  she  desires  to  set  up  her 
coverture.    Phillips  v.  Burr,  4  Duer^  118. 

7.  TFAo  may  he  Plaintiffs. 

508.  AU  persona  having  an  interest  in  the 
pubject  of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  joined  as  plaintifia,  except  as 
otherwise  provided  in  this  title.  Ocxk  </  Pro.t  §  117. 

509.  Relator.  Where  an  action  is  brought 
by  the  attorney-general,  the  person  on  whose 
relation  or  information  he  proceeds,  need  not 

*  By  the  Laws  of  1860,  158,  oh.  90,  §7 ;  1862, 844, 
0he  may  aae  for  in  her  own  name,  and  recover  to 
ter  own  use,  damages  to  her  pe»oii  or  character. 


be  joined  with  the  People  as  plaintiff,  unless  the 
action  is  substantially  for  his  benefit.  Supreme 
GL,  Chambers,  1852,  People  v.  Metropolitan 
Bank,  7  Sow.  Pr.,  144;  and  see  Code,  §  434. 

510.  In  an  action  by  the  People  against  a 
person  for  unlawfully  intruding  into  office,  the 
claimant  of  the  office  may  properly  be  joined 
as  plaintiff,  if  the  complaint  states  facts  show- 
ing him  entitled  to  the  office.    Ct.  of  Appeals, 

1855,  People  v.  Ryder,  12  K  T.  (2  K&m.),  488 ; 
affirming  S.  C,  16  Barh,  870 ;  and  see  Code, 
§440. 

511.  In  an  act&09  upon  an  undertaking 
given  to  secure  to  the  defendants  in  an  injunc- 
tion-suit the  damages  caused  thereby,  all  the 
defendants  to  whom  it  was  given  may  join, 
although  their  damages  are  distinct  and  sev- 
eral. The  rule  of  equity  allowing  all  persons 
having  an  interest  in  the  subject  and  the  re- 
lief, to  join,  is  by  section  117  applied  to  all 
actions.  Supreme  Ct,  1858,  Loomis  9.  Brown, 
16  Barb.,  325. 

512.  In  an  action  brought  upon  an  under- 
taking given  upon  a  requisition  in  an  action 
of  dain;!  and  delivery,  by  assignees  of  only  a 
portion  of  the  originsJ  promisees,  there  is  a 
defect  of  pities.  All  tiie  promisees  should 
be  represented.  But  the  objection  to  such 
defect  is  taken  too  late  if  raised  for  the  first 
time  upon  appeal  from  a  judgment  upon  a 
verdict  for  plaintiffs.    If,  T.  Superior   Ct., 

1856,  Bowdoin  v.  Oolmon,  6  Duer,  188 ;  S.  0., 
8  AbbotW  Pr.,  481. 

513.  KegiUgent  trustee  for  creditors.  An 
action  in  the  x^ature  of  an  action  at  law  can- 
not be  n^intained  by  a  creditor  against  his 
debtor  and  assignee  for  the  benefit  of  credit- 
ors, to  recover  a  debt  due  to  the  plaintiff  on 
the  ground  that  the  assignee  has  neglected  to 
apply  the  assets.  The  remedy  in  such  a  case, 
now  as  well  as  before  the  Code,  is  by  a  suit 
in  the  names,  or  for  the  benefit,  of  all*  the 
parties  beneficially  interested,  and  in  which 
the  trustee  may  be  compelled  to  account  and 
execute  the  trust;  or  may  be  replaced  by  a 
new  trustee  or  a  receiver,  and  may  be  person- 
ally charged  if  guilty  of  neglect  N.  Y.  Com. 
PI,  1852,  Bishop  «.  Houghton,  1 E.  D.  Smith, 
566. 

514.  The  parent  of  a  married  infant  is 
not  a  proper  party  to  an  action  of  divorce 
against  such  infant,  and  has  no  right,  either 
on  the  ground  of  relationship  or  of  an  interest 
in  the  litigation,  to  intervene  in  such  action 
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Supreme  Ct,,  1868,  E.  B.  c.  E.  0.  B.,  28  5ar5., 
299;  S.  0.,  8  AbUtW  Pr.,  44. 

515.  Pa^rtners  may  sue  for  damages  in  an 
action  for  libel,  to  recover  for  injury  done  to 
the  business  or  credit  of  the  firm.  2T,  F.  Com, 
PI,  1851,  Taylor  v.  Church,*  1  B.  D,  SmUT^ 
279. 

516.  AflBoclatioiiB.  In  the  case  of  an  un- 
incorporated association,  persons  become  mem- 
bers of  the  association  by  originally  subscrib- 
ing to  the  articles,  and  whether  certificates  of 
stock  -were  issued  to  them  or  not,  they  are 
proper  parties  plaintiff  in  an  action  for  redress 
against  auy  persons  who  have  committed  a 
breach  of  trust,  or  who  have  fraudulently 
concealed  the  property  of  the  association,  or 
injured  or  destroyed  it,  by  negligence  or  -in- 
tentional fraud.  Supreme  Ot^  1804,  Dennis 
V.  Kennedy,  19  Ba^h.^  617. 

J^l7.  the  Btatat«tt  of  iMd  (ch.  258)'aiid 
libBl  (ch.  466)— authorizing  joint-stock  ahd 
other  conipanies  i(nd  associations  of  sevem  br 
more  persons  to  sue  or  be  sued  in  the  ntime 
of  their  president  or  treasurer — confer  upon 
th6de  officers  no  right  to  sue,  except  in  caste 
where  the  shareholders  or  associates  could 
before  have  prosecuted.  The  separate  own- 
ers of  demands,  or  of  separate  rights  of  action, 
cannot  voluntarily  associate  and  elect  a  presi- 
dent, and,  under  these  acts,  recover  in  the 
name  of  such  president  in  One  suit  the  sepa- 
rate demands.  Supreme  Ct,,  1856,  Oorning  v, 
Greene,  23  Barh,^  33. 

5ia  Those  statutes  do  not  apply  to  fire 
companies,  which  hold  their  engines,  &c., 
merely  as  agents  of  a  municipal  corporation. 
K  r.  Com,  PI,  &p.  71,  1886,  Masterson  «. 
Botts,  4  AbhotU^  Pr.,  180 ;  and  see  Austin  «. 
Searing,  16  K  F.  (2  Bm%th\  112,  125. 

519.  Nor  to  incorporations.  JV.  T.  Supe- 
rior Ct.,  1855,  N.  Y.  Marbled  Iron  Works  v. 
Smith,  4  Duer,  862. 

520.  TbnantB  in  common  may  properly 
join  in  an  action  for  use  and  occupation,  with- 
out having  a  joint  demise.  [Broom  on  Par- 
ties, 27,  §  82;  18  Johns.,  286;  6  Id.,  108;  8 
Id.,  161;  16  Id.,  482;  8  Cow.,  808;  6  Hill, 
56 ;  6  Id.,  638.]  Supreme  Ot.,  1863,  Porters. 
Bleiler,  17  Barh.,  149. 

9.  WTio  should  be  Defendants. 

521.  Mere  wltneni.    The  master  of  a  ves- 


*  £eversed  without  discussing  this  point,  01,  of 
AppeaUy  1858,  8  iVT  Z  (4  Seld.),  452. 


sel  having  an  unsettled  account  with  her 
owner  for  disbursements  for  his  wages  (a  part 
of  which  had  been  paid  by  his  receipts  from 
the  earnings  of  the  vessel),  assigned  his  claim 
to  a  third  person,  who  brought  an  action ;  and 
it  appeared  on  the  trial  that  there  was  a  bal- 
ance due  from  the  defendant.  Held,  that, 
under  the  Oode,  the  defendant  could  not  re- 
quire the  master  to  be  made  party  to  the 
action  for  the  purpose  of  enforcing  an  ac- 
counting. He  was  a  competent  witness  for 
either  party,  and  upon  his  examination  the 
defendant  could  have  every  benefit  from  his- 
testimony  and  from  the  production  of  books 
and  papers  whidi  he  could  obtain  from  his 
accounting  as  a  party.  Ot,  of  Appeals,  1867, 
Alfen  V.  Smith,  16  K  F.  (2  Smith),  416. 

Hii2,  Uifeuit  dWtor.  When  several  parties 
or  copartners,  one  of  whom  is  an  infiint,  have 
entered  into  a  contract,  an  action  for  breach 
of  the  contract  cannot  be  maintained  against 
the  parties  who  were  of  M\  age.  The  infant 
must  be  j«ined.  [8  Esp.,  76;  6  Id.,  47;  6 
Johns.,  160;  4  Taunt.,  468;  2  Rand.,  478.] 
Supreme  Ct,  1852, 81ocum  v.  Hooker,  18  Barb,, 
686 ;  rfeve>8ing  S.  C,  12  Id.,  668 ;  6  ffow.  iV., 
167;  and  10  K  Y.  Leg.  Obs.,  49. 

523.  Receiver  or  assleiic^e  6f  defendant. 
The  plaintiff  in  an  actibnagainst  a  corpora- 
tion, seeking  merely  a  judgment  for  a  money- 
demand,  joined  as  a  party  defendant  the  re- 
ceiver of  the  corporation,  alleging  that  the 
corporation  was  insolvent,  but  demanded  no 
affirmative  relief  against  the  receiver.  Held, 
that  as  against  the  receiver  the  complaint 
should  be  dismissed.  If  necessary  to  sue  the 
receiver  with  or  instead  of  the  corporation, 
the  complainant  shbuld  demand  relief  against 
him.  The  mere  fact  that  A.  is  the  assignee 
or  receiver  of  B.,  whether  these  be  natural  or 
artificial  persons,  will  not  justify  a  creditor  of 
B.  in  bringing  A.  as  a  party  into  every  suit 
against  B.,  or  where  the  rights  and  the  reme- 
dies of  the  plaintiff,  so  far  as  appears,  end 
with  B.,  and  the  assignee  or  receiver  is  not  to 
be  affected  by  the  suit,  nor  to  be  adjudged  or 
compelled  to  do  any  thing  for  the  relief  of  the 
plaintiff.  Supreme  Gt.,  1867,  Arnold  e.  Suf- 
folk Bank,  27  Ba/rb.,  424. 

524.  Any  person  may  be  made  a  defendant, 
yftio  has  or  cladms  an  interest  in  the  oontroversy, 
adverse  to  the  plaintiff,  or  who  is  a  Qeceseary 
party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein.  Oode  of  Pro., 
§118. 
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525.  Several  UataUily.  The  only  ezcep- 
Hon  to  the  rale  that  persons  only  seyerally 
liable  cannot  be  joined  in  the  same  action  as 
defendants,  is  that  created  by  section  120,  re- 
lating to  persons  severally  liable  npon  the 
same  obligation  or  instmment.  Therefore  a 
principal  debtor  and  his  guarantor,  sought  to 
be  held  npon  a  collateral  undertaking,  cannot 
be  sued  together.  If,  Y,  Superior  Ct,^  Sp,  71, 
1858,  Le  Roy  «.  Shaw,  2  Duer,  626.  To  the 
same  effect,  2f,  Y.  Com.  Pl.^  1865  [citing,  also, 
10  Barb.,  688;  2  N.  Y.,  558],  Phalen  «,  Din- 
gee,  4  B.  D,  Smithy  879.  Sypreme  Ct.y  1858, 
Spencer  o.  Wheelock,  11  N.  Y.  Leg.  Oh$.y  829. 

526.  P^audnlent  sale  by  oo-tenanti.  In 
an  action  by  some  of  the  Joint-owners  of  a 
vessel,  to  recover  for  her  hire,  the  complaint 
averred  that  the  defendants  had,  with  intent 
to  defraud  the  plaintiff,  purchased  the  shares 
of  the  other  joint-owners.  JSiddy  that  the 
suggestion  of  fraud  was  immaterial,  since,  as 
respected  the  plaintifib,  the  defendants  had  a 
right  to  purchase  those  shares;  and  that  the 
averment  of  the  sale  of  those  shares  did  not 
constitute  any  reason  for  not  making  the 
former  owners  of  them  parties  plaintiff,  al- 
though it  was  a  reason  for  proceeding  in 
equity.  If,  Y.  Superior  Ot.y  1856,  Ooster  v, 
N.  y.  <fe  Erie  R.  R.  Oo.,  6  Duer^  48 ;  S.  C,  8 
AhhotW  Pr,,  882. 

527.  When  a  vendor  of  real  estate  conveys 
it  by  a  full  covenant  warranty  deed,  and  a 
prior  outstanding  mortgage  unsatisfied  of  rec- 
ord is  discovered,  which  the  holder  of  it  de- 
clares to  be  valid,  and  that  money  is  due  upon 
it,  and  the  grantor  innsts  nothing  to  be  due  or 
owing  upon  it,  the  grantee  may  bring  an  ac- 
tion to  have  it  satisfied  of  record,  on  paying 
what  may  be  found  due.  He  may  make  his 
grantor  a  defendant  in  the  same  action,  and 
demand  judgment  that  on  such  payment  tlie 
grantor  shall  refimd  the  amount  to  him,  so 
that  a  complete  determination  of  the  contro- 
versy may  be  had  in  one  action.  To  that  end, 
the  grantor  is  not  only  a  proper  but  a  neces- 
sary party,  and  a  complaint  stating  such  facts, 
and  seeking  such  relief,  does  not  improperly 
unite  several  causes  of  action.  IT.  Y.  Superior 
Ct.y  Sp.  r.,  1866,  Wandle  v.  Turney,  6  Duer, 
661. 

528.  Surety  against  principal  and  his 
grcmtees.  By  agreement  between  F.,  the  as- 
signor, and  D.,  the  assignee,  of  leases  and  other 
personal-  property,  the  latter  held  the  same. 


subject  to  a  debt  due  the  former.  The  latter 
afterwards  conveyed  to  T.,  subject  to  the  con- 
ditions of  the  agreement^  and,  as  a  part  of  the 
consideration,  covenanted  to  pay  the  debt 
T.  transferred  to  W.,  and  W.  to  T.  and  J., 
with  notice  respectively.  Eeld^  1.  That  the 
assignor  might  maintain  an  action  against  all 
the  other  parties,  to  have  the  debt  declared 
a  lien  on  the  property,  and  satisfied  by  a  sale 
of  it,  and  for  personal  judgment  for  defi- 
ciency against  D.  and  T.  [9  Paige,  446 ;  10 
Id.,  465 ;  2  Kern.,  74.]  2.  That  the  judgment 
should  direct,  in  the  first  instance,  a  sale  of 
the  property,  by  a  receiver  to  be  appointed ; 
and  that  for  any  deficiency,  execution  should 
issue  first  against  T.,  and  on  the  return  thereof 
unsatisfied  in  whole  or  in  part,  then  against 
D.  IT.  Y.  Superior  Ct.,  185T,  Ford  v.  David, 
1  Bo9u>.,  669. 

529.  Dormant  partner.  In  an  action 
against  partners,  a  dormant  partner  unknown 
to  the  plaintiff  at  the  time  of  the  making  of 
the  contract  need  not  be  joined  as  defendant, 
although  he  was  known  to  the  plaintiff  before 
commencement  of  the  action.  [19  Wend.,  626 ; 
4  Id.,  628;  8  Oow.,  84;  2  Har.  &  GilL,  169, 
171.]  K  Y  Superior  Ct,  1857,  Hurlbut  e. 
Post,  1  Bo9Ui.y  28. 

530.  Action  to  set  aside  judgment.  If  a 
new  action  by  the  defendants  in  a  judgment 
can  be  maintained  to  declare  void  the  judg- 
ment [4  How.  Pr.,  850;  8  Id.,  416],  it  cannot 
be  without  joining,  as  plaintiffs  or  defendants, 
all  the  defendants  in  the  judgment  Supreme 
Ct.,  Sp.  T.y  1868,  Bowers  v.  Tallmadge,  l^Eow. 
Pr.,  826. 

531.  —  to  cancel  mortgaga  The  assignee 
of  a  mortgage  may  be  made  a  defendant  in  an 
action  to  set  aside  the  mortgage  as  usurious. 
[Oode,  §§  118, 122, 274.]  Supreme  Ot^  Sp.  2"., 
1849,  KUes  v.  Randall,  2  CoSa  £.,  81. 

532.  Several  transferees  <tf  plaintiff's 
property.  One  having  deposited  securities 
with  agents  who,  in  violation  of  their  trust, 
disposed  of  them  by  various  transactions  and 
to  separate  persons,  cannot  Join  the  agents  and 
all  the  transferees  of  all  the  securities,  as  de- 
fendants, in  one  and  the  same  action ;  seeking 
such  final  relief  against  each  transferee  as  is 
appropriate  to  the  transaction  by  which  he 
held.  There  is  no  community  of  interest  be- 
tween the  holder  of  one  lot  of  securities  and 
the  holder  of  another.  There  should  be  sepa- 
rate actions  brought  against  each  transferee 
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of  the  seourities,  in  which  the  agents  may  be 
joined,  at  the  plaintifTs  option.  Supreme  Ot,^ 
ap.  r.,  1867,  Lexington  &  Big  Sandy  R.  R.  Co. 
«.  Goodman,  15  How,  Fr,,  86 ;  S.  C,  6  AbhoM 
Fr,^  408 ;  bnt  compare  Reed  «.  Stryker,  12 
Abbotts'  Pr,^  47;  reveraing  S.  C,  6  Id,,  109. 

533.  Over-issue  of  stock.  Where  there 
had  been  a  frandolent  over-issue  of  the'  cer- 
tificates of  stock  of  a  corporation  beyond  the 
amount  allowed  by  its  charter,  by  the  act  of 
its  transfer  agent,  and  a  part  of  such  certifi- 
cates was  held  by  parties  who  took  with 
knowledge  of  the  fraud,  and  a  part  had  passed 
into  the  hands  of  innocent  purchasers,  for 
value,  and  without  notice;  and  for  a  part  of 
the  certificates,  which  had  been  returned  by 
the  holders,  new  certificates,  representing  in 
part  spurious  and  in  part  genuine  stock,  had 
been  issued ; — Held,  that  the  corporation  could 
maintain  an  action  against  all  persons  who 
claimed  stock  under  the  spurious  issue,  to 
have  the  certificates  representing  such  issue 
declared  void ;  and  the  complaint  of  the  cor- 
poration, joining  all  such  parties  as  defend- 
ants, was  not  multifarious.  Ct,  of  AppeaU, 
1858,  N.  Y.  <fe  N.  H.  R.R.  Co.  «.  Schuyler,  7 
AUotW  Pr.,  41 ;  8.  0.,  lees  fully  reported,  17 
N.  Y.  (8  Smith),  592. 

534.  The  holders  of  genuine  stock  are  not 
necessary  parties  to  such  action.  Supreme  Ct, 
Sp.  Z,  1859,  N.  Y.  &  N.  H.  R.  R.  Oo. «.  Sohuy- 
Ut,  Q  AbbotW  Pr.,  2^9. 

535.  Stolen  scrip.  A  stockholder  whose 
scrip  has  been  stolen  may  maintain  against 
the  corporation  and  a  person  who  holds  the 
stolen  scrip,  an  action  to  establish  his  right 
to  it.  K  7.  Superior  Ct.,  Sp.  T.,  1868,  Wells 
V.  Smith,  7  AbbotW  Pr.,  261. 

536.  VThere  the  plaintiff  as  stockholder 
in  a  corporation,  sues  officers  of  the  corpora- 
tion for  fraudulent  mismanagement  of  its  af- 
fairs ;  since  the  alleged  acts  of  the  defendants 
affect  all  the  stockholders,  there  should  be 
bnt  one  recovery,  and  the  plaintiff  should  sue 
for  himself  and  the  others.  Supreme  Ct,  Sp. 
T.,  1866,  Wells  v.  Jewett,  11  How.  Pr.,  242. 

To  the  contrary,  Supreme  Ct,  1857,  Oazeau 
V.  Mali,  26  B(»rb.,  678;  S.  0.,  evb  nam.  Mead 
V.  Mali,  15  How.  Pr.,  847. 

537.  In  an  action  by  one  claiming  to  be  a 
atockholder,  for  redress  against  mismanage- 
ment on  the  part  of  its  officers,  the  corpora- 
tion is  a  necessary  party.   [8  Paige,  222.]  lb. 

538.  The  officers  of  a  corporation  are  not 


proper  parties  to  an  action  against  it  to  re- 
cover a  mere  money-demand.  *The  corpora- 
tion is  the  only  proper  party.  N.  Y.  Superior 
Ct^  Sp.  T.,  1866,  Brahe  v.  Pythagoras  Asso- 
oiatio'n,  11  How,  Pr.,  44. 

539.  Judgment  between  co-defendants. 
The  provision  of  section  274 — ^that  the  judg- 
ment may  determine  the  rights  of  the  parties 
on  each  side  between  themselves — ^is  to  be 
taken  in  connection  with  that  of  section  118, 
as  to  what  persons  may  be  made  a  defendant. 
It  is  only  in  those  cases,  and  in  the  manner,  in 
which  the  conflicting  claims  of  co-defendants 
could  be  settled  in  the  action,  according  to  the 
practice  of  the  Court  of  Chancery,  that  they 
can  be  settled  under  the  Code.  N.  Y,  Superior 
Ct,  Sp.  T.,  1858,  Wells  v.  Smith,  7  AbloUe 
Pr.,  261. 

540.  In  what  cases  this  can  be  done,  con- 
sidered,   lb, 

541.  Same  person  plaintiff  and  defendant 
An  action  does  not  lie  in  the  name  of  the  trus- 
tees of  a  corporation  against  one  of  their  own 
number.  A  plaintiff  cannot  be  also  a  defend- 
ant. [1  K.  H.,  129.]  An  action  at  law  cannot 
be  maintained  where  the  same  person  is  one 
of  the  trustees,  who  are  plaintiffs,  and  also  sole 
defendant  or  one  of  several  defendants.  A 
party  can  have  no  right  of  action  against  him- 
self either  as  debtor  or  tort  feasor.  Supremo 
Ct.,  1858,  Methodist  Episcopal  Church  «.  Stew- 
art, 27  Barb.,  668. 

10.  Repreeentation.     Refmal  to  join  as 
Plaintiff. 

542.  Representation.  The  cases  in  which 
one  person,  made  a  party,  represents  others, 
who  therefore  need  not  be  Joined,  discussed. 
Hubbard  «.  Eames,  22  JBctrb.y  697. 

543.  A  member  of  a  class  of  the  commu- 
nity having  a  common  interest  in  the  subject- 
matter,  cannot  maintain  an  injunction-suit  in 
his  own  name,  or  for  his  individual  benefit. 
Thus,  an  artisan  of  a  particular  calling  cannot 
sue  idone  to  enjoin  a  violation  of  the  statutes 
restricting  prison  labor,  on  the  ground  that 
such  violation  is  prejudicial  to  his  trade.  All 
must  Join,  or  he  must  sue  in  behalf  of  himself 
and  all  others  who  are  equally  interested  with 
him.  Supreme  Ct,  Sp.  T.,  1861,  Smith  v. 
Lockwood,  1  Code  R,  K  S,,  819 ;  S.  C,  10 
K  Y.  Leg.  Obs.,  12;  and  see  a  further  deci- 
sion in  S.  C,  18  Barb.,  209;  S.  C,  10  IT.  Y. 
Leg.  Obs.,  282. 
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544.  "hocal  aaaeaament.  Where  one  of  a 
number  of  persons  whose  real  property  was 
assessed  for  a  local  improvement,  brought  an 
action  which  he  stated  to  be  on  behalf  of  him- 
self and  all  snch  others,  to  restrain  the  collec- 
tion of  the  assessment  for  irregnlarity  and 
invalidity, — Held^  that  this  was  not  a  case  in 
which  one  person  was  entitled  to  sne  on  be- 
half of  others,  and  all  allasions  to  others  in  the 
complaint  must  be  disregarded.  JSfuprwne  (7t., 
1868,  Bonton  v.  Oity  of  Brooklyn,  15  Barb.^  875. 

545.  CreditorNi  aotfon.  The  rule  that  a 
Jndgment-oreditor  may  commence  an  action 
for  his  own  benefit,  or  in  behalf  of  himself 
and  all  others  in  the  same  situation  with  him- 
self who  may  choose  to  come  in  and  contrib- 
ute to  the  expenses  of  the  suit,  has  not  been 
changed  by  the  Code.  And  this  rule  is  appli- 
cable where  the  action  seeks  to  set  aside  an 
assignment  made  or  judgment  recovered  in 
fraud  of  the  rights  of  creditors.  In  such  ease, 
the  fraudulent  assignee  and  plaintiff  in  the 
Judgment  are  necessary  parties  to  the  action. 
Supreme  Ot.^  1855,  Hammond  v,  Hudson  River 
Iron  &  Machine  Oo.,  20  Ba^d.^  878. 

546.  When  a  creditor  seeks  to  set  aside  an 
assignment  made  for  the  benefit  of  creditors, 
it  is  not  necessary  that  all  the  creditors  be 
made  parties.  [4  Paige,  28 ;  11  Wend.,  187.] 
Supreme  Ct,  Sp.  71,  1863,  Bank  of  British 
North  America  «.  Suydara,  6  Roto,  Pr.^  879 ; 
S.  0.,  1  Code  R.,  N,  S,  826 ;  Gm,  Z,  1858, 
Wheeler  v,  Wheedon,  9  Haw,  Pr,,  298. 

547.  Validity  of  inaurancea.  All  persons 
holding  claims  against  an  insurance  company 
on  its  policies  of  a  certain  class,  are  necessary 
parties  to  a  suit  to  restrain  the  receiver  from 
enforcing  a  premium  note  given  on  a  policy 
of  that  class  upon  the  ground  that  all  such 
policies  were  unauthorized  and  void.  The  re- 
ceiver docs  not  represent  the  creditors  in  re- 
spect to  such  a  controversy.  Supreme  €t,^ 
1856,  Hubbard  «.  Eames,  22  Barh,^  597.. 

548.  Co-partiea.    Representatioii.   Of  the 

parties  to  the  actiou,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defend- 
ants ;  but,  if  the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff,  cannot  be  obtained, 
he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  when  the  parties  are  very 
numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  the  whole.  Code  of 
Pro.,  §  119. 


549.  Ckmnnon  interest  Section  119  of  the 
Oode  allows  one  or  more  of  several  persona 
having  a  common  or  general  interest^  as  dis- 
tinguished from  persons  united  in  interest,  to 
sue  or  defend  for  all,  although  they  are  not  so 
numerous  as  to  make  it  impracticable  to  join 
all.  Thus,  now,  as  heretofore,  one  of  four  sep- 
arate legatees  may  sue  on  behalf  of  himself  and 
the  others,  for  an  account,  &c.,  and  all  may 
avail  themselves  of  the  decree.  Supreme  Ot,^ 
1851,  McEenzie  «.  L'Amoureux,  11  Bmrb.^  516. 

550.  All  the  plaintiffii  to  an  action  shonld 
appear  by  name,  unless  they  are  so  numerous 
that  it  is  impracticable  for  them  to  do  so. 
Thirty-five  are  not  too  numerous  to  join. 
Supreme  Ct,  Sp,  T,,  1860,  Kirk  «.  Young,  2 
AUi^U'  Pr.,  458. 

11.  Joint  Actions  againet  Seeeral, 

551.  The  indoraee  of  a  note  not  negotia- 
ble cannot  have  a  Joint  action  against  the 
indorser  and  the  maker.  Supreme  Ct,,  Sp.  T,^ 
1849,  White  v.  Low,  7  Barb,,  204. 

552.  Two  peanaons  may  be  JoiBtly  liable 
for  services  rendered  upon  employment  by 
both,  though  they  were  not  partners.  N.  F. 
Com.  PZ.,  1854,  Beach  o.  Raymond,  2  B,  D. 
Smith,  490. 

553.  Master  and  servant  may  both  be  joined 
as  defendants  in  an  action  of  tort  for  damages 
for  the  negligence  of  the  servant.  [2  Lev. ,  172 ; 
S.  C,  1  Vent,  295;  19  Wend.,  848;  4  Barn. 
&  0.,  228.]  K  Y,  Com,  PI,  1854,  Montfort  v. 
Hughes,  8  B,  D,  Smith,  591. 

554.  One  action  for  damages  may  be  brought 
against  several  defendants  for  an  injnry,  single 
in  its  nature,  caused  by  their  concurrent  acts, 
— e.  g,,  against  two  railroad  companies  for 
injury  by  a  collision  between  their  respective 
trains, — and  a  joint-judgment  is  not  improper 
if  both  are  shown  to  be  liable.  IT,  Y.  Supe- 
rior Ct,,  1857,  Oolegrove  «.  K  Y.  &  Harlem 
R.  R.  Oo.,*  0  Duer,  882. 

555.  Where  a  sheriff  is  liable  for  the  tres- 
pass of  his  deputy,  both  may  be  sued  together. 
The  sheriff  is  not  made  a  defendant  in  such 
case  in  his  official  character  but  simply  as  an 
individual.     [1  Den.,  327.]     Ct.  of  AppeaU, 

1854,  Waterbury  «.  Westervelt,  9  N,  Y.  (5 
Seld^,  698;  limiting  Moulton  «.  Norton,  5 
Barb.,  280.     Followed,  N,  Y.  Superior  Ct., 

1855,  King  t>.  Orser,  4  Duer,  481. 

*  Affirmed,  Ct.  of  AppeaU,  1859, 20  N,  T.  (6  SmUh)^ 
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556.  Persons  sererally  liable  upon  the  same 
obligation  or  instrument,  inclnding  the  parties 
to  bills  of  exchange  and  promissory  notes,  may 
all,  or  any  of  them,  be  included  in  the  same  ac- 
tion, at  the  option  of  the  plaintifif.  Oode  of  Pro., 
§120. 

557.  That  this  applies  only  to  written  obli- 
gations. Supreme  Ct.y  1868,  Spencer  t?.  Wheel- 
ock,  11  IT,  Y.  Leg,  Ohs.,  829;  S.  P.,  1867, 
Tibbits  «.  Percy,  24  Barh,^  89. 

558.  It  is  applicable  to  bonds  as  well  as 
bills  of  exciiange  and  promissory  notes.  It 
embraces  every  agreement  or  undertaking 
upon  which  parties  may  become  liable  to  an 
action, — d.  ^.,  a  bond  executed  by  a  principal 
and  his  sureties.  Supreme  Ct,^  1866,  Brainard 
«.  Jones,  11  How.  Fr.,  669. 

559.  Principal  and  surety.  S.  bound  him- 
self by  a  sealed  contract,  and  P.,  by  a  sealed 
instrument,  written  thereon,  and  of  the  same 
date,  guarantied  his  performance.  Held^  that 
the  instruments  were  not  one  but  several 
contracts,  and  that  a  Joint  action  against  the 
two  could  not  be  sustained,  either  at  common 
law,  or  by  §  120  of  the  Oode.  Supreme  Ct.^ 
Sp.  T.y  1861,  De  Bidder  v.  Schermerhorn,  10 
Barh,  688;  S.  P.,  Allen  v.  Fosgate,  11  Eoto. 
Pr.^  218 ;  overruling  Enos  v,  Thomas,  4  7^.,  48. 

560.  That  an  action,  under  the  Oode, 
against  parties  severally  liable  upon  the  same 
obligation,  is,  in  effect,  a  several  action  against 
each.  Supreme  Ct.^  1862,  Parker  v.  Jackson, 
16  BaTb.y  88. 

561.  Tlie  peanaonal  representative  of  a 
deceased  partner  cannot  be  joined  as  defend- 
ant with  a  surviving  partner  in  an  action  for 
a  partnership  debt  of  a  purely  legal  nature, 
where  the  complaint  does  not  show  the  plain- 
tiff's inability  to  collect  from  the  survivor. 
Such  a  complaint  is  bad  as  against  the  repre- 
sentative, on  his  separate  demurrer  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him. 
[1  Wend.,  148;  2  Johns.  Oh.,  608;  11  Paige, 
80;  2  Den.,  677;  4  Day,  481;  1  Gall.,  886;  1 
Conn.,  609 ;  8  Id.,  684 ;  1  Rawie,  212 ;  8  Ham. 
Ohio,  287.]  Ct  of  Appeals,  1868,  Voorhis  «. 
Childs,  17  N,  T,  (8  Smith),  864.  Supreme  Ct,, 
1864,  Voorhis  t>.  Baxter,  18  Barb,,  592;  S.  0., 
1  AlloM  Pr,,  48.  N,  F.  Superior  Ct„  >Sjp.  71, 
1858,  Biggins  9.  Freeman,  2  Duer,  660 ;  over- 
ruling Ricart «.  Townsend,  6  How,  iV.,  460. 

562.  Insolvency  of  the  partnership  is  not 
enough.  K  T.  Surr.  Ot,,  1866,  Oopcutt  v. 
Merchant,  4  Brad/,,  18. 
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563.  Where  there  is  a  joint  contract  or  lia- 
bility, and  one  party  is  dead,  the  other  only 
should  be  sued.  JV.  T.  Superior  Ct.,  Sp,  21, 
1864,  De  Agreda  t».  Mantel,  1  AhbotW  Fr.,  180. 

564.  Several  liability.  The  executor  oi 
the  indorser  of  a  promissory  note  may  be  sued 
with  the  maker  of  such  note,  although  the 
maker  is  solvent,  for  their  liability  is  not  joint 
but  several.  But  separate  judgments  must  be 
entered  against  the  defendants  in  such  action. 
Supreme  Ct,  1866,  Ohurchill  v,  Trapp,  8  Alh 
lotW  Pr.y  806. 

565.  Joint  and  several  Under  the  Oode 
an  action  may  be  maintained  against  the  sur- 
viving debtor,  and  the  administrator  of  the 
deceased  debtor,  upon  a  joint  and  teveral  ob- 
ligation, without  averring  insolvency  of  the 
survivor,  though  it  is  otherwise  of  a  joint 
obligation.  Supreme  Ct,^  F.  Diet,  1862,  Par- 
ker V.  Jackson,  16  Barh,,  88.  K  Y,  Superior 
GU,  Sp,  T.,  1864,  De  Agreda  «.  Mantel^  1  AJh 
botts*  Fr,,  180;  and  see  Lawrence  v.  Leake  & 
Watts  Orphan  House,  2  Ben.,  677.  To  the 
contrary.  Supreme  Ct.,  IV.  Diet,  Sp.  Z,  1868, 
Morehouse  v.  Ballon,  16  Barb.,  28. 

12.  Bulee  appliedble  to  Fctrtieulair  Oaueet  qf 
Action. 

566.  Accounting.  A  creditor  suing  an  ex- 
ecutor and  requiring  an  accounting,  must  bring 
it  for  the  benefit  of  the  other  creditors,  or 
make  them'  parties.  IT.  Y.  Superior  Ct,  1862, 
Paff  «.  Kinney,  6  Sand/.,  880. 

567.  A  partner  in  an  insolvent  firm  assigned 
certain  property  to  pay  partnership  debts,  and 
the  property  assigned  included  a  balance  due 
by  his  copartner  to  the  firm;  and  the  co- 
partner approved  the  assignment  Held,  that 
in  an  action  by  the  assignor  against  the  co- 
partner for  an  accounting,  it  appearing  that 
there  were  some  creditors  protected  by  the 
assignment  who  had  not  been  paid,  they  must 
be  made  parties.  Supreme  Ct.,  Sp.  T.,  1868, 
Johnson  «.  Snyder,  8  How.  Fr.,  498. 

568.  Where  several  have  several  inter- 
ests in  a  fond,  although  the  proportion  of 
their  respective  shares  is  fixed,  all  must  be 
made  parties  to  an  action  by  any  one  for  his 
share,  if  an  accounting  is  necessary  to  be  had 
to  establish  the  amount  of  the  fund.  [2  Paige, 
19.]  Thus  where  one  of  eleven  harbor-mas- 
ters was  appointed  by  each  of  them,  as  was 
alleged,  to  collect  certain  fees,  and  he  agreed 
to  account  and  pay  to  each  one,  severally,  his 
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proportion, — ^^^Ti,  that  he  was  bound  to  ooake 
but  one  accoanting,  and  a  single  action  wonld 
not  lie  at  the  suit  of  one.  K  Y.  Superior  CL, 
1867,  Dean  c.  Ohamberlin,  6  Duer,  691 ;  8.  P., 
1856,  Ooster  v.  N.  Y.  <fe  Erie  R.  R.  Co.,  Id,, 
48 ;  8.  0.,  8  AhhotW  Pr.,  832.  ^ 

569.  Bnt  when  the  proportionate  share  of 
each  distributee  of  such  fund  has  been  definite- 
ly ascertained,  by  a  proceeding,  binding  on  the 
trustee,  each  is  entitled  to  demand  the  pay- 
ment of  the  share  belonging  to  him,  and  may 
maintain  a  separate  action  for  ita  recovery. 
The  liability  of  the  trustee  to  each  is,  then, 
exactly  the  same  as  if  the  sum  ascertained  to 
belong  to  him,  had  been  the  only  sum  which 
the  trustee  had  received,  and  had  been  directed 
to  pay.  K  Y.  Superior  Ct,  1865,  General 
Mutual  Ins.  Co.  v.  Benson,  6  Diter,  168. 

570.  ▲otiozui  for  lands.  A  railroad  com- 
pany who  construct  their  road  through  the 
streets  of  a  city,  and  use  the  same  only  in  the 
ordinary  way,  and  without  any  claim  of  title, 
the  public  still  using  the  street  as  such,  with- 
out disturbance— -cannot  be  said  to  *^  occupy*' 
the  street  within  the  provision  of  the  statute 
requiring  ejectment  to  be  brought  against  the 
^'actual  occupant."  ISkiprmM  Ot^  Sp,  21, 1861, 
Redfield  «.  IJtica  &  Syracuse  R.  R.  Co.,  26 
Barh.,  64. 

For  the  Statute  referred  to,  and  other  cases 
under  it,  see  tupro,  1. 

571.  In  an  action  to  recover  possession  of 
land  and  the  rents  and  profits,  persons  who 
were  not  in  possession  when  the  action  was 
commenced,  and  have  not  received  any  of 
the  rents  or  profits,  are  not  proper  parties 
defendant.  The  provisions  of  sections  110, 
122,  274^*  of  the  Code,— allowing  parties 
necessary  to  a  complete  determination  to  be 
brought  in,  and  Judgment  to  be  given  for  or 
against  one  or  more  of  several  defendants, — 
applies  only  to  equitable  actions.  Supreme 
CU,  1862,  Van  Home  «.  Everson,  18  Ba/rb.y 
626. 

Whether  a  proper  party  or  not,  such  a  per- 
son is  not  a  necessary  party.  1862,  Van  Bu- 
ren  t.  Cockburn,  l^Barb,^  118. 

572.  In  an  action  to  recover  land,  in  which 
the  complaint  charges  that  the  defendants 
entered,  and  unlawfully  withhold  the  pos- 
session from  the  plaintiffs,  Judgment  cannot 
be  had  against  a  defendant  as  to  whom  there 


*  Compare  Parker  t.  JaoksoD,  16  Barb,^  88,  42. 


is  no  proof  that  he  has  entered  oc  with- 
held the  premises,  or  committed  any  wrong 
against  the  plain tifib.  Supreme  Ct,,  1868, 
Ohamplain  &  St  Lawrence  R.  R.  Oo.  o.  Valen- 
tine, 19  Ba/rl,,  484. 

573.  Under  the  Oode,  in  an  action  to  re- 
cover possession  of  land,  all  persons  claiming 
title  to,  or  an  interest  in  the  property,  may  be 
made  defendants,  as  well  as  the  persons  in 
actual  possession.  Supreme  Ct,  Sp.  T.,  1860, 
Waldorph  v.  Bortle,  4  How,  Pr.,  858.  Com- 
pare Putnam  v.  Van  Buren,  7  Id,,  81 ;  and 
see  Taylor  v,  Orane,  16  Id.,  868. 

574.  Creditor's  suit  Receiver.  Where  a 
creditor  recovered  a  judgment,  and  docketed 
it  before  the  appointment  of  a  receiver  in 
supplementary  proceedings, — Held,  that  he 
could  maintain  an  action  to  set  aside  a  fraud- 
ulent mortgage,  held  by  the  Judgment-debtor^ 
of  land  on  which  the  Judgment  was  a  lien ; 
and  that  the  receiver  was  a  proper  defendant. 
Supreme  Ct,,  1868,  Gere  v.  Dibble,  17  Eote, 
Pr.,  81. 

575.  Foreoloaiira  The  mortgagor  who  has 
conveyed  to  one  who  assumed  the  payment  ol 
the  mortgage,  is  not  a  necessary  party  to  the 
foreclosure.  The  mortgagor,  in  such  case,  is  a 
mere  aurety.  It  is  only  when  the  party  against 
whom  the  mortgagee  asks  a  personal  judg- 
ment for  any  deficiency  is  a  mere  surety  ot 
the  mortgagor,  that  he  can  insist  that  the 
latter  should  be  made  a  party,  and  the  plain- 
tiff's remedy  exhausted  against  him  for  any 
deficiency  in  the  lands,  before  resorting  to  bis 
surety.  Supreme  Ct,^  1867,  Drury  c.  Clark, 
16  How.  Pr,,  424.  To  the  same  effect,  1866, 
Van  Nest  v,  Latson,  19  Bar^.,  604. 

576.  The  owner  of  the  equity  of  redemp- 
tion is  a  necessary  party  in  foreclosure,  and 
none  the  less  becanse  he  holds  by  a  deed  un- 
registered at  the  commencement  of  the  suit 
and  at  the  filing  the  notice  of  pendency  of  ac- 
tion. That  notice  is,  under  the  Code  (§  182), 
as  under  2  Rev.  8tet.,  174,  §  48,  constructive 
notice  from  the  time  of  its  filing,  ^'to  pur- 
chasers and  incumbrancers,'*  which  means 
purchasers  subsequent  to  the  notice.  The 
operation  of  the  proceeding  is  wholly  prospec* 
tive.  Unrecorded  conveyances  are  not  void 
in  respect  to  ^uita  commenced,  or  notices  of 
the  pendency  of  actions  filed,  subsequent  to 
such  conveyances ;  nor  are  owners  of  lands, 
whose  title  is  not  upon  record,  subjected  to 
the  consequence  of  a  suit  to  which  their 
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grantors  might  be  parties,  bat  who  them- 
selves were  not,  merely  from  the  plaintiff 
giving  notice,  in  the  manner  reqnired  by  stat- 
ute, that  he  had  commenced  such  a  salt.  The 
filing  of  this  notice  is  merely  a  statute  substi- 
tute for  actual  notice  to  subsequent  purchasers 
and  incumbrancers,  of  the  existence  of  the 
plaintiff^s  claim,  and  that  he  has  commenced 
an  action  to  enforce  it  upon  these  lands.  Su- 
preme Ot,y  1866,  Hall  V,  Nelson,  28  Barb.^  88. 

577.  Nor  does  the  Registry  Act  afford  any 
better  answer  to  the  objection,  that  such 
holder  of  the  equity  of  redemption  must  be 
joined.  An  unregistered  deed  is  not  declared 
void  as  to  a  foreclosure  of  a  mortgage  com- 
menced after  its  delivery,  but  only  as  to  sub- 
sequent purchasers  of  the  property  in  good 
faith.    lb. 

57&  The.  mortgagor,  after  he  has  parted 
with  his  equity  of  redemption,  may  make  the 
objection  that  his  grantee  is  not  a  party  to 
the  suit.  The  want  or  any  necessary  party — 
of  any  party  without  whom  the  matters  in 
litigation  cannot  be  finally  determined,  or  a 
perfect  judgment  rendered — is  an  objection 
which  is  expressly  given  to  any  party  by  the 
Code : — ^by  demurrer  where  the  facts  consti- 
tuting the  objection'appear  in  the  complaint, 
or  by  answer  where  they  do  not.  And  the 
mortgagor's  ultimate  liability  for  the  debt 
makes  it  highly  importtmt  to  him  that  the 
title  which  will  be  made  by  the  sale  should 
be  perfect  against  all  equities,  especially  the 
equity  of  redemption.    lb, 

579.  In  a  foreclosure-action  after  the  notice 
of  the  pendency  of  action  had  been  filed,  but 
before  the  summons  had  been  served  upon 
the  defendant,  who  was  proceeded  against  as 
owner  of  equity  of  redemption,  his  deed  to 
third  parties,  which  was  dated  and  acknowl- 
edged before  the  filing  of  the  notice,  was  put 
on  record;  and  he  was  afterwards  served. 
Seld^  that  the  grantees  were  necessary  parties 
to  the  action,  and  that  they  not  having  been 
joined,  the  purchaser  at  the  sale  should  be 
discharged.  Supreme  Ct.^  8p,  71,  1859,  Farm- 
ers' Loan  &  Trust  Co.  «.  Dickson,  17  How, 
Fr,,  477;  S.  C,  9  AbhoM  Pr.,  61. 

580.  That  where,  upon  a  sale  of  land,  a 
purchase-money  mortgage  is  given,  the  mort- 
gagor and  his  grantees  have  each  of  them 
such  a  seizin  of  the  equity  of  redemption,  that 
their  wives  would  be  entitled  to  dower  in 
th^  portions  conveyed  W)  their  respective  hus- 


bands, subject  to  the  payment  of  the  mort- 
gage; and  that  the  wives  of  such  grantees 
are  therefore  necessary  parties  to  a  suit  for 
the  foreclosure  of  the  mortgage.  Supreme 
CU,  1856,  MUls  «.  Van  Voorhis,  23  Ba/rb,,  125. 
To  the  same  effect  is  the  opinion  of  the  Ct 
ofAppeaU,  1859,  20  K  F.  («  Smith),  412, 
where,  however,  the  judgment  was  reversed 
on  other  grounds. 

581.  In  a  foreclosure- action,  a  party  with 
whom  the  mortgagor  has  entered  into  a  writ- 
ten contract  for  the  conveyance  of  the  premi- 
ses is  a  proper,  though  perhaps  not  a  neces- 
sary, party  defendant,  and  the  court  may  order 
him  to  be  brought  in  before  a  final  determina- 
tion of  the  case.  Supreme  Ct.^  Sp,  J.,  1867, 
Orooke  «.  O'Higgins,  14  How.  Pr.,  164. 

582.  Actiona  for  legacies.  A  residuarx, 
legatee,  who  brings  an  action  for  his  share  of 
the  residue,  must  join  all  persons  interested  in 
the  residue  as  defendants.  Supreme  Ot,,  Sp, 
r.,  1856,  Tonnelle  «.  Hall,  8  Abbotts*  Pr.,  205. 

583.  Where  a  legacy  is  a  charge  upon  real 
estate,  the  heir  is  a  necessary  party  defendant 
in  an  action  to  recover  it.  [Mitf.  Oh.  Pr., 
164;  9  Mod.,  299;  Coop.  Eq.,  88;  8  Atk., 
406 ;  1  Johns.  Ch.,  487 ;  1  Abbotts'  Pr.,  46  ; 
2  Duer,  668.]    lb. 

584.  In  an  action  by  legatees  for  a  legacy, 
the  executor  produced  a  receipt,  signed  by 
the  mother  of  the  plaintifis,  by  which  she 
acknowledged  the  receipt,  on  their  behalf,  of  a 
part-payment.  No  authority  on  her  part  to 
receive  the  money  was  shown.  Held^  that 
she  was  not  a  necessary  party  defendant. 
Supreme  CUy  1867,  Gleason  «.  Thayer,  24 
Ba/rb.,  82. 

585.  — of  interpleader.  When  a  judgment 
of  interpleader  directs  a  suit  between  A.  and 
B.  by  name,  all  persons  may  be  made  parties 
who  claim  an  interest  in  the  property  in  dis- 
pute, whose  presence  is  necessary  to  a  com- 
plete determination  of  the  controversy.  HT.  T. 
Superior  Ot.,  1854,  Leavitt  v.  Fisher,  4  Duer,  1. 

586.  Where  a  bank  holding  a  fund  due  to 
an  insolvent  bank  brings  interpleader  against 
the  respective  claimants,  the  proper  parties  to 
such  suit  are,  tLc  receiver  of  the  insolvent 
bank,  the  attaching  creditors,  and  the  sherifi 
who  has  attached  for  tbem ;  but  not  the  hold- 
ers of  bills  or  checks  of  such  bank ;  because 
they  have  no  lien  upon  the  fund.  Supreme 
Ct.,  Sp.  71, 1855,  Finlay  «.  American  Exchange 
Bank,  11  How.  Pr.,  468. 
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Ab  to  the  cases  io  which  Intarpleading  is 
proper,  see  Intebplxadib. 

987.  —  to  cancel  mortgage.  Where  land 
is  conveyed  snhjeot  to  a  mortgage,  it  is  the 
primary  fiind  for  the  payment  of  the  debt ; 
and  in  a  suit  by  the  grantee  to  have  the  mort- 
gage alone  cancelled  and  adjudged  satisfied, — 
the  bond  remaining  in  the  hands  of  an  as- 
signee,— the  obligor  and  mortgagor  is  a  ne- 
cessary party.  Supreme  Ot,^  1858,  Gilbert  v, 
Averill,  16  Bcn-h,,  20. 

588.  —  to  recover  rent  In  an  action  for 
rent,  against  an  assignee  of  a  portion  of  the 
demised  premises,  the  owners  of  the  other 
parts  of  the  lot  need  not  be  made  parties. 
After  a  partition,  each  owner  becomes  sev- 
erally and  independently  liable  for  his  propor- 
tionate share  of  the  rent.  Supreme  Ot,y  1855, 
Van  Bensselaer  9.  Bonesteel,  24  B<vrh.^  865. 

989.  A  covenant  to  pay  the  rent  reserved 
m  a  lease  in  fee  runs  with  the  land ;  and  an 
action  will  lie  thereon  in  iS&vor  of  the  assignee 
of  the  lessor  against  an  assignee  of  the  lessee. 
Supreme  Ot^  Sp,  T.,  1856,  Main  v.  Feathers, 
21  B<vrb.,  646. 

590.  —  for  speoifio  performanoe.  A  pur- 
chaser who  brings  an  action  to  compel  speoifio 
performance,  by  a  conveyance  from  his  vendor 
of  premises  which  are  a  part  of  a  tract  which 
had  been  mortgaged  by  the  vendor,  cannot  in 
such  action  nyake  the  mortgagees  parties,  in 
order  to  establish  his  equity  as  to  the  order  of 
sale  on  any  subsequent  foreclosure,  or  as  to 
the  application  of  the  purchase-money  to  the 
mortgage.  The  filing  of  notice  of  the  pen- 
dency of  the  action  against  the  vendor  alone, 
will  charge  a  subsequent  purchaser  of  any 
part  of  the  mortgaged  premises  with  notice 
of  all  plaintiflTs  equities  arising  out  of  his  right 
to  a  conveyance,  in  respect  to  the  order  of 
sale  upon  foreclosure  or  otherwise.  Ct,  of 
Appeals,  1858,  Chapman  v.  West,  17  ilT.  F.  (8 
Smith),  125 ;  affirming  8.  0.,  eub  nom,  Ohap- 
man  v.  Draper,  10  Eoto.  Pr.,  867. 

591.  All  persons  entitled  to  have  a  deed 
executed,  must  Join  in  a  suit  to  compel  the 
execution,  and  in  the  ofier  to  perform  the 
contract  on  their  part  Supreme  Ct,,  Sp,  71, 
1864,  Spier  v.  Robinson,  9  Ebw,  Pr.,  826. 

592.  A  devisee  claiming  specific  perform- 
ance of  a  contract  to  convey  to  his  devisor, 
need  not  join  the  heirs-at-law  as  plaintiflfs. 
Kor  need  he  make  them  defendants,  unless 
the  validity  of  the  will  is  to  be  questioned.  lb. 


593.  Tlie  right  to  rents  and  profits  accrued 
before  the  devisor^s  death,  vests  in  his  per- 
sonal representatives;  but  they  cannot  unite 
with  the  devisee  as  plaintiffs.    lb. 

594.  — by  claimant  of  goods  attached. 
The  provision  of  2  Rev.  Stat.,  281,  §  88,— 
which  provides  that  if  any  person  shall  clum 
any  goods  or  chattels  attached  by  a  constable, 
he  may  execute  a  bond  to  the  plaintiff  condi- 
tioned that  if  a  suit  be  brought  on  such  bond 
the  claimant  will  establish  that  he  was  the 
owner  of  the  goods  seized  at  the  time  of  such 
seizure;  and  in  case  of  his  failure  to  do  so, 
that  he  will  pay  the  value  of  the  goods  claimed, 
with  interest, — was  designed  for  the  benefit 
of  the  general  owner  of  the  goods  attached ; 
and,  to  satisfy  the  condition  of  the  bond,  the 
claimant  must  show  that  he  was  the  general 
owner  of  the  goods  seized,  at  the  time  of  the 
seizure.  A  sheriff  who  has  levied  upon  the 
goods  by  virtue  of  an  Execution,  is  not  the 
owner  within  the  meaning  of  the  statute.  He 
has  merely  a  special  property.  Supreme  Ot.^ 
1857,  Rerce  «.  Eingsmill,  25  £a/rb^  681. 

595.  —  on  constable's  bond.  An  action 
on  a  bond  given  by  a  constable  of  the  city  of 
New  York,  to  the  Mayer,  &c.,  of  the  city 
(pursuant  to  2  Sev.  Lam  of  1818,  897,  §  147), 
is  properly  brought  in  the  name  of  the  Mayor, 
dto.,  and  not  in  that  of  the  party  aggrieved. 
K  Y.  Com.  PI,  J^.  T.,  1856,  Mayor,  Ac.,  of 
N.  Y.  «.  Doody,  4  Abbotts'  Pr.,  127. 

59&  —  pilotage  penalty.  An  action  to 
recover  the  penalty  for  unlicensed  piloting  in 
the  East  River,  must,  upon  a  just  construction 
of  the  successive  pilot  laws,  be  brought  in  the 
name  of  the  master  warden  of  the  port  of  New 
York.  K  T,  Com.  PL,  1857,  People  v,  Dem- 
ing,  1  Eilt,  271 ;  S.  0.,  18  ffoto.  Pr.,  441. 

597.  —  to  enforce  trust  One  of  many 
charitable  societies  who  may  by  possibility 
become  the  recipients  of  fiinds  given  in  trust 
for  charitable  use,  is  not  entitled  to  sue  to  en- 
force the  trust.  If  there  are  no  certain  eestuis 
que  trusty  the  suit  must  be  by  the  attorney- 
general.  [Calv.  on  Part,  in  Eq.,  809 ;  Shelf, 
on  Mortm.,  414,  420;  citing  Vin.  Abr.,  tit 
Char.  Uses,  H,  pi.  11,  and  1  Sim.,  8.]  Supreme 
Ct,,  Sp.  T,,  1854,  Female  Association  «.  Beek- 
man,  21  Barb,,  565. 

598.  —  to  redress  public  wrongs.  Suits 
for  the  redress  r  prevention  of  public  wrongs 
can  be  brought  only  in  the  name  of  the  Peo- 
ple ;  and  when  individuals  sue  as  such,  they 
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jnnst  show  that  their  private  rights  are  con- 
cerned. Supreme  Ct.^  1866,  Wetmore  v.  Story, 
22  Barb.,  414 ;  S.  0.,  3  Abbotts'  Pr„  262 ;  8.  P., 
Getty  c.  Hudson  River  R.  R.  Co.,  ^iBarb,,  617. 

599.  The  attorney-general  is  a  necessary 
party  to  a  snit  which  seeks  relief  against  an 
act  of  a  municipal  corporation  which  works 
a  puhlic  injury  to  the  whole  community  over 
which  the  corporate  jurisdiction  extends ;  and 
with  his  consent  he  may  be  made  a  party  by 
amendment,  even  after  the  evidence  has  been 
taken.  N,  F.  Superior  Ct.,  1854,  Davis  «. 
Mayor,  Ac,  of  N.  Y.,  8  Ihter^  119;  affirming 
S.  0^  2  Id.,  668 ;  but  see  The  same  «.  The 
same,  14  IT.  F.  (4  Kern.),  606. 

GOO.  A  corporator  or  taxpayer,  individ- 
ually, or  on  behalf  of  himself  and  all  others, 
cannot  sue  for  an  injury  to,  or  a  misapplica- 
tion o^  the  corporate  property  or  franchises, 
except  in  case  of  fraud,  corruption,  or  viola- 
tion of  law  on  the  part  of  the  functionaries 
intrusted  with  the  corporate  powers  and  du- 
ties. Supreme  Ct,  Sp,  J*.,  1866,  Arkenburgh 
©.  Wood,  28  Barh,  860. 

601.  Taxpayers  and  corporators  of  a  city 
cannot  maintain  an  action  against  an  incorpo- 
rlited  company,  to  restrain  them  from  exer- 
cising a  privilege  under  their  charter,  on  the 
ground  that  the  privilege  was  a  valuable  one, 
belonging  to  and  vested  in  the  city ;  and  that 
other  interests  of  the  city  at  large  would  be 
affected  by  the  use  of  such  privilege.  The 
city  itself,  not  the  individual  taxpayers,  is  the 
proper  party  to  represent  those  interests  of  the 
city.  Supreme  Gt.,  Sp,  T.,  1866,  Smith  «.  Met- 
ropolitan Gas-light  Co.,  12  H<no,  Pr,,  187. 

602.  An  injunction  should  not  be  issued  in 
an  action  by  individual  taxpayers,  to  which 
the  supervisors  are  not  parties,  to  restrain 
payment  from  the  treasury  of  the  county  of 
orders  given  by  the  supervisors  under  a  con- 
tract which  it  is  alleged  the  supervisors  had 
no  power  to  make.  The  remedy,  if  the  allow- 
ance of  the  claim  is  void,  is  by  certiorari.  [6 
Johns.  Oh.,  28;  26  Wend.,  182;  4  Barb,,  10; 
Id.,  17i  2  Den.,  26.]  Supreme  Ct,  1866,  Gil- 
lespie 9.  Broas,  23  Barb,,  370. 

603.  An  individual  resident  and  taxpayer 
of  a  municipal  corporation,  or  creditor  holding 
their  stock,  payment  of  which  is  not  yet  due, 
cannot  maintain  an  action  against  the  corpo- 
ration and  their  grantee  to  avoid  an  illegal  or 
improvident  transfer  of  real  property.  One 
person  cannot  sustain  a  civil  action  for  an 


injury  of  a  public  nature,  when  the  damage 
he  sustains  is  no  greater  than  that  sustained 
by  every  other  member  of  the  community. 
Supreme  Ct,,  1868,  Roosevelt  v.  Draper,  7 
AbbotW  Pr.,  108;  S.  0.,  16  How.  Pr.,  187; 
reversing  S.  0.,  sub  nom.  Roosevelt  v.  Var- 
num, .  12  Id.,  469.  Followed,  Sp.  T.,  1868, 
Korff  f>.  Green,  7  Abbotts'  Pr.,  108,  note;  S. 
0.,  16  How.  Pr.,  140.  S.  P.,  K  Y.  Superior 
Ot.,  Sp.  T.,  1868,  Davis  «.  Mayor,  &c.,  of  K 
Y.,  2  Duer,  668.  Ct.  of  Appeals,  1868,  Doo- 
little  «.  Supervisors  of  Broome,  18  N.  T.  (4 
Smith),  156.  Supreme  CU,  1866,  Wetmore  «. 
Story,  22  Barb.,  414;  S.  0.,  8  AbbotW  Pr^ 
262 ;  and  see  Eetchum  o.  Oity  of  Buffalo,  14 
N.  r.  (4  Zem.),  866. 

604.  The  only  action  sustainable  in  such 
case  is  one  by  the  attorney-generaL  Supreme 
Ct.,  1868,  Roosevelt «.  Draper,  7  AbbotU?  Pr., 
108;  S.  0.,  16  jKw.  iV.,  187. 

605.  Speolal  ix^ury.  Where  a  nuisance 
occasions,  or  is  likely  to  occasion,  a  special 
injury  to  an  individual,  which  cannot  be  com- 
pensated in  damages,  it  may  be  enjoined,  at 
the  suit  of  such  individual.  [14  N.  Y.,  606.] 
Supreme  Ct.,  1868,  Milhau  o.  Sharp,  28  Barb., 
228;  S.  0.,  7  AJ>botts'  Pr.,  220. 

606.  Wliere  there  is  no  mimlclpal  oor- 
poration  to  assert  the  general  right  of  the 
public,  an  individual  proprietor  of  land  to  be 
injured  by  the  perversion  of  a  green  from  its 
public  uses,  may  maintain  an  action,  in  behalf 
of  himself  and  others  similarly  interested,  to 
prevent  such  perversion.  Ot.  of  Appeals,  1869,. 
Oady  V.  Oonger,  19  K  F.  (6  Smith),  266. 

18.  Transfers  of  Interest.    New  Parties. 

607.  Continuing.  To  entitle  a  person  to 
continue  an  action,  as  representative  or  suc- 
cessor in  interest  of  a  deceased  plaintiff  under 
section  121  of  the  Oode  (g. «.,  Abatshbnt  and 
Revival,  66),  it  is  necessary  to  show  that  he 
has  succeeded  to  his  title.  Where  the  petition 
asked  that  the  infant  son  and  the  devisee  in 
trust  of  the  deceased  plaintiff  be  substituted 
as  plaintiffs,  or,  if  that  could  not  be  done,  that 
the  court  would  decide  which  of  the  two  was 
the  legal  successor,  and  substitute  him,  and  it 
appeared  that  the  son  was  an  alien,  and  the 
devisee  in  trust  took  only  a  power  in  trust, 
not  the  legal  estate, — Held,  that  neither  one 
nor  both  could  be  substituted;  for  neither 
was  the  successor  in  interest.  Supreme  Ot.^ 
1854,  St.  John  v.  Oroel,  10  How.  Pr.,  268. 
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The  provision  of  the  Code  anthoririug 
a  8tiit  to  be  revived  against  the  execntor  of  a 
deceased  party,  applies  as  well  to  the  defendant 
in  a  cross-bill  as  to  the  original  snit.  Supreme 
Ct.y  1849,  Hatfield  «.  Bloodgood,  1  Cods  E,, 
K  8,,  212. 

609.  Widow.  Where  the  plaintiff  in  an 
action  to  recover  real  property  dies,  and  his 
beir  applies  for  leave  to  continue  the  snit,  it  is 
not  necessary  that  the  widow  sbonld  join  in 
the  petition,  or  be  made  a  party  to  the  snbse- 
qnent  proceeding;  for  nntil  tbe  assignment  of 
dower,  tbe  widow  has  no  estate  in  the  lands, 
bnt  a  right  in  action  merely.  Supreme  Ot.y 
Sp.  T,y  1866,  Ash  v.  Cook,  8  AlhotW  Pr.,  889. 

610.  The  several  modes  by  which  the  rep- 
resentatives of  a  deceased  party  to  a  suit  may 
be,  when  necessary,  made  parties  to  the  snit, 
pointed  oot.  De  Agreda  v.  Mantel,  1  Abbotts' 
Pr,,  180. 

6IL  If  a  sole  defendant  die  pen^ng  an  ac- 
tion, after  issne  joined  therein,  and  before  trial, 
his  personal  representatives  have  no  right  to 
an  order  requiring  the  plaintiff  to  continue  the 
action  against  them,  as  the  defendants  therein. 
In  such  a  case,  the  plaintiff,  at  his  election,  may 
require  it  to  be  discontinued.  [9  Paige,  898  J 
K  T,  Superior  Ct.,  Sp.  T.,  1868,  Keene  ».  La 
Farge,  1  Bom.,  671;  8.  0.,  16  How.  Pr.,  877. 

612.  Whein,  pending  an  Miction,  the  whole 
Interest  of  the  plaintiff  in  the  cause  of  action 
has  been  transferred  to  a  third  person,  the 
court,  on  the  application  of  such  third  person, 
may  allow  him  to  be  substituted  as  plaintiff. 
If.  Y.  Superior  Ot.y  1868,  Banks  «.  Maher,  2 
Boew.y  690. 

613.  Although  the  original  plaintiff  sued  as 
receiver  of  a  bank,  and  his  appointment  as 
receiver  is  put  in  issue  by  the  defendant's  an- 
swer, the  court,  on  a  motion  to  substitute,  as 
plaintiff,  a  person  to  whom  the  receiver's  in- 
terest has  been  transferred,  will  not  investi- 
gate and  determine  sucb  issue.  Such  issue 
can  only  be  tried  and  determined  on  the  trial 
of  the  action.    Ih. 

614.  The  court  has  power  to  penriit  an 
assignee  of  a  cause  of  action  or  an  interest 
therein,  who  has  become  such  pendente  lite, 
to  be  made  a  party  to  the  suit,  upon  his  own 
application.  [See  Code  of  Pro.,  §  121.]  But 
be  comes  in  subject  to  the  consequences  re- 
sulting from  the  filing  of  the  notice  of  lis  pen- 
dene.  He  is  simply  permitted  to  defend  \h  his 
own  name,  and  prevent,  if  possessed  of  just 


grounds  therefor,  a  decree,  which,  if  the  per- 
mission were  not  given,  might  conclude  him- 
as  a  purchaser  pendente  lite.  If.  T.  Oom. 
PI.,  1860,  McGown  «.  Leavenworth,  2  B.  D. 
Smith,  24. 

615.  When  the  cause  of  action  is  assigned 
pending  suit,  the  assignee  is  the  proper  party 
to  move  for  his  substitution  as  plaintiff  in 
place  of  origincd  plaintiff.  The  substitution 
will  not  be  ordered  on  the  motion  of  the  ori- 
ginal plaintiff  and  withont  notice  to  the  as- 
signee. It  will  only  be  granted  on  such  terms 
tw  will  protect  the  defendant  from  injury.    N. 

T.  Superior  Gt.,  Chamben,  1866,  Howard  «. 
Taylor,  6  I>uer,  604;  S.  0.,  11  How.  Pr.,  880. 

616.  Where  the  object  of  the  substitution 
is  to  make  the  original  plaintiff  a  witness,  the 
substitution  will  not  be  allowed  except  on  con- 
dition that  the  original  plaintiff  shall  not  be 
called  as  a  witness.  Supreme  Ct.,  Sp.  T.,  1861, 
Harris  ti.  Bennett,  6  How.  Pr.,  220;  S.  0.,  1 
Code  R,  K  5.,  203. 

617.  After  judgment  When  two  persons 
are  named  as  defendants,  in  a  summons  and 
complaint,  and  only  one  is  served,  and  judg- 
ment is  thereupon  perfected  against  him,  there 
is  then  no  action  pending  against  the  other, 
until  he  is  served  with  the  summons.  And  i^ 
after  judgment,  but  before  a  subsequent  ser- 
vice on  him,  the  title  to  the  cause  of  action 
becomes  vested  in  a  third  person,  the  latter 
cannot,  under  section  121  of  the  Code,  be  sub- 
stituted as  plaintiff  in  the  action,  against  the 
defendant  afterwards  served.  If.  Y.  Superior 
Ct.,  Sp.  T.,  1867,  East  River  Bank  «.  Cutting, 
1  Boew.,  686. 

618.  Assignee  fbr  creditors.  Pending  an 
action,  the  plaintiff  assigned  his  claim  for 
benefit  of  creditors,  and  moved  that  the  as- 
signee be  substituted ;  the  defendants  opposed 
the  motion,  and  it  was  denied.  On  the  trials . 
the  defendants  proved  the  assignment,  and 
also  proved  an  order  in 'supplementary  pro- 
ceedings, appointing  a  receiver  of  plaintiff's 
property;  and  thereupon  moved  to  dismiss 
the  complaint,  on  the  ground  that  plaintiff 
was  not  the  real  party  In  interest.  Held,  that 
the  motion  was  properly  denied.  1.  The  trans- 
fers did  not  abate  the  action.  [Code,  §  121.] 
2.  By  acquiescing  in  the  order  refusing  to  sub- 
stitute the  assignee,  without  taking  an  appeal, 
all  parties  were  concluded.  If.  Y.  Superior 
Ct,  1857,  Ford  c.  David,  1  jBmw.,  669. 

619.  —  in  bankruptcy.    The  validity  of  a 
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decree  'and  sale  in  foreeloenre  ie  not  affected 
by  the  fact,  that  pendiog  the  suit  one  of  the 
parties  defendant  became  bankrupt,  and  had 
ao  assignee  appointed  under  the  act  of  1841, 
who  was  not  bronght  in  as  defendant.  Per- 
sons acquiring  now  interests  in  the  subject  of 
the  action,  after  its  commencement,  most  as- 
sert their  interest  themselyee,  or  forfeit  it. 
Supreme  Ot.^  1868,  Olevelaond  «.  Boerum,  27 
Batb,^  253;  affirming  8.  0.,  28  /i.,  201;  8 
AhhotW  Fr,  294. 

'^20.  New  parties.  The  court  may  deter- 
mine any  controversy  between  the  parties  before 
It.  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but 
when  a  complete  determination  of  the  contro- 
vei^y  cannot  be  had  without  the  presence  of 
other  parties,  1^  court  must  cause  them  to  be 
brought  in.  And  when,  in  an  aetion  for  the  re- 
covery of  real  or  personal  property,  a  person  not 
a  party  to  the  action,  but  having  an  mterest  in 
the  subject  thereof,  makes  application  to  the 
court  to  be  mode  a  party,  it  may  order  him  to 
be  brought  in  by  the  proper  amendment.  Oodt 
of  Pro.,  §  122. 

621.  That  clause  of  §  122  of  the  Code,  whioh 
provides  that  **  in  an  action  for  the  recovery 
of  real  or  personal  property,^'  third  persons 
interested  in  the  subject  of  the  action,  may  be 
brought  in  as  parties  on  their  application, 
does  not  apply  to  an  action  on  an  express  or 
implied  contract  for  the  recovery  of  money, — 
€.  g.y  a  claim  to  surplus  moneys  in  foreclosure. 
It  is  confined  to  actions  for  the  recovery  of 
specific  real  or  personal  property.  Supreme 
Ct.,  8p,  r.,  1852,  Judd  v.  Young,  7  How.  Pr., 
79;  1854,  Tallman  «.  HolKster,  9  Id,,  506. 
Compare  Osborne  id,  Betts,  6  Id,,  81. 

622.  It  is  the  duty  of  the  coufrt,  when  a 
complete  determination  cannot  be  had  without 
the  presence  of  other  parties,  to  cause  them  to 
be  brought  in.  [2  Duer,  668.]  Supreme  Ct,, 
Sp,  T.,  1856,  Tonnelle  f>.  Hall,  8  Ahbotte'  Pr,, 
206 ;  Waring  t>.  Waring,  Id,,  246. 

623.  The  fact  that  persons  who  are  neces- 
sary parties  to  a  determination  of  the  matters 
in  controversy,  are  not  within  the  jurisdiction 
of  the  court,  is  not  a  reason  for  denying  a 
motion  to  compel  the  plaintiff  to  amend  his 
complaint  by  joining  them  as  parties  to  the 
action.  K  T.  Superior  Ct,,  Sp,  T,,  1859, 
Bturtevant  v.  Brewer,  17  How,  Pr.,  671. 

624.  Oredlton  of  debtor  in  attaobment 
Where  one  creditor  has  levied  on  the  defend- 
ant's property  an  attachment  issued  under 
the  Code,  the  other  creditors  of  the  defendant 


may  be  made  co-defendants  on  their  applioik 
tion.  A  complete  determination  of  the  oon- 
troversy  in  respect  to  the  fund  which  is  in 
court,  by  virtue  of  the  attachment,  cannot  be 
had  without  the  presence  of  the  subsequent 
creditors.  Syprome  Ct^  Sp.  7!,  1861,  Fraser 
«.  Greenbill,  8  €Me  E,,  172. 

'625.  Ziovy  of  saeontloiL  In  an  action  for 
tho  recovery  of  personal  property  seized  on 
an  execution  against  a  third  person,  the  plain- 
tiff in  the  execution  is  entitled,  on  applica- 
tion, to  be  made  a  defendant,  under  section 
122  of  the  Oode.  K.  F.  Superior  CU,  Oham- 
hen,  1854,  Oonklin  v.  Bishop,  8  Duer,  646. 

626.  Psnoiia  ^tbo  ougbt  to  liav<e  been 
joined  as  parties,  but  were  not  (in  an  action 
of  an  equitable  nature),  may  apply  to  come  in, 
and  if  there  has  been  no  laches  on  their  part, 
an  application  at  any  time  before  final  Judg- 
ment may  be  granted.  Supreme  Ot^  1856^ 
Hubbard  v.  Eames,  22  Bovrb.,  597. 

As  to  the  Rigbt  to  appear,  see  Appbabavcoi, 
&-9. 
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I.  In  cmnxbal. 

II.  PBOOBBDINeS    VOB    PABTITION    OF    BIAIi 

pBOPBlrrT. 

1.  Before  the  Beoieed  Statutet. 

A.  At  law. 

B.  In  equity. 

2.  Under  the  Bevieed  Statutes. 

A.  In  general. 

B.  By  petition  at  law. 

C.  In  suits  in  equity. 

D.  In  civil  actions  (under  the  Oode  of 
Procedure). 

I.  In  Gskebal. 

1.  Partition  of  pwnonal  inopeily  held  in 
common  was  always  a  matter  of  absolate 
right,  both  by  the  civil  and  the  common  law, 
and  might  be  called  for  by  either  tenant,  at 
any  time.   [Bac.  Abr.,  tit.  Joint  T.,  I.,  7 ;  Dom. 
1498.]    Where  property  is  severable  in  its  na- 
ture, one  tenant  in  common  may  take  his  por- 
'  tion,  and  this  should  be  deemed  a  severance 
'  of  his  own  part  merely.    Supreme  Ot.^  1868, 
!  Tripp  V,  Riley,  15  Barb.,  884 ;  and^see  Fobes 
v..6hattuck,  22  Id.,  568. 
I     2.  An  action  of  au  equitable  nature  may 


380 


PARTITION. 


In  GeneraL 


be  sustained  for  the  partition  of  personal  prop- 
erty. A  court  of  eqaity  is  competent  to  give 
relief  in  snch  cases,  by  decreeing  a  partition, 
or  a  sale  thereof  where  partition  is  impracti- 
cable, and  a  division  of  the  proceeds.  The 
powers  of  a  court  of  equity  were  conferred, 
and  exist,  to  meet  just  such  cases,  where  no  ad- 
equate remedy  exists  atjcommon  law.  [4  Rand., 
95 ;  4  Bibb,  441 ;  15  Barb.,  886.]  Svpreme 
Ct.,  1858,  Tinney  v.  Stebbins,  28  Barh.^  290. 

3.  Real  property.  The  history  of  the  law 
of  England  and  of  the  State  of  New  York  re- 
specting the  partition  of  lands, — reviewed. 
Mead  «.  Mitchell,*  5  Abbotts'  Pr.,  92. 

4.  Right  In  this  State,  partition  between 
tenants  in  conmaion  of  real  property,  is  a  mat- 
ter of  right,  by  the  common  law  as  well  as  by 
statute,  where  both  parties  cannot,  or  either 
of  them  will  not,  consent  to  hold  and  use  the 
property  in  common.  [1  Yes.  &  B.,  554 ;  Amb., 
286;  8  Fairf.,  146;  Alb.  on  Part.,  4,  78,  87; 
8  Yes.,  148.]  Chancery^  1848,  Smith  v.  Smith, 
10  Faige,  470.  Supreme  CU,  3p,  T.,  1848, 
Yan  Arsdale  «.  Drake,  2  Ba/rb,^  599 ;  Gen,  2*., 
1848,  Haywood  e.  Judson,  4  /<2.,  228. 

5.  Allavium.  Of  the  rule  <^  partition  for 
lands  formed  by  alluvium.  O^Donnell «.  Kel- 
sey,  10  K  T.  (6  8eld,\  412. 

6.  A  mortgage  executed  by  a  tenant  in 
common  of  lands,  pending  a  suit  for  their  par- 
tition, becomes  a  lien  on  his  interest.  A,  V. 
Chan.  Ct,,  1844,  Westervelt  v.  Ha£^  2  Scmc^f. 
Ch.,  98 ;  8.  P.,  1846,  Church  tJ.  Church,  8  Id,, 
484. 

7.  Fee.  That  if  two  tenants  in  common 
make  partition  and  execute  releases  in  fee, 
and  one  of  them  had  only  a  life-estate,  but 
after  the  division  the  fee  descends  to  him,  and 
he  subsequently  sells  and  conveys  in  fee  the 
part  allotted  to  him  in  partition,  it  confirms 
the  partition.  Ct.  of  Appeals,  1850,  Baker  v. 
Lorillard,  4  K  7.  (4  C(mst,\  257. 

8.  Voluutaxy  partition.  A  parol  partition 
of  real  property,  by  tenants  in  common,  fol- 
lowed up  by  possession,  is  valid,  and  sufficient 
to  sever  the  possession.  Supreme  Ot,  1804, 
Jackson  v.  Bradt,  2  Cat.,  169 ;  1809,  Jackson 
9.  Harder,  4  Johns,,  202;  1881,  Jackson  v. 
Livingston,  7  Wend,,  136;  1841,  Ryerss  v. 
Wheeler,  25  Id,,  484;  1855,  Mount  o.  Morton, 
20  Barb,,  128 ;  and  see  Jackson  v,  Yedder,  8 


•  Affirmed,   Ot,  qf  Apptalt,  1868,  17  IT,  7,   (8 
SmWi),  210. 


Johns,,  8;  Jackson  v.  Richtmyer,  18  Id,,  867; 
Corbin  e.  Jackson,  14  Wend,,  619. 
•  9.  Where,  upon  the  trial  of  an  action,  the 
whole  right  and  title  of  the  party  setting  up 
such  tenancy  in  common  is  denied,  or  the 
source  from  which  he  derived  his  title  is 
abandoned,  a  parol  partition  cannot  be  relied 
on  to  show  a  transfer  of  title.  Supreme  Ct,, 
1812,  Jackson  e.  Yosburgh,  9  Johns.,  270. 

10.  Directory  statate.  Partition  valid, 
though  not  made  by  filing  map,  as  provided, 
for  purposes  of  evidence,  by  tie  act  of  1762. 
Jackson  e.  Bradt,  2  Cau,  169. 

U.  Effect  A  voluntary  partition  of  the 
interests  of  several  persons  in  lands,  without 
warranty,  will,  as  between  such  persons,  only 
give  to  each  one  the  rights  and  interest,  either 
vested  or  contingent,  which  he  and  the  others 
then  have  in  the  lands  set  off  in  severalty; 
and  though  one  should  convey  away  his  part 
in  fee,  with  warranty,  a  further  interest  in 
the  part  set  off  to  others,  which  he  afterwards 
acquires  as  the  heir-at-law  of  some  of  his  chil- 
dren who  had  a  remainder  in  fee  in  the  prem- 
ises, not  being  either  a  vested  or  a  contingent 
interest  in  him,  at  the  time  of  the  partition, 
does  not  inure  to  the  benefit  of  the  grantees. 
Chancery,  1847,  Carpenter  v.  Schermerhorn,  2 
Barb.  Gh,,  814. 

12.  That  an  extra- jndloial  partttioii  does 
not  prejudice  third  parties.  Supreme  Ct,, 
1805,  Brandt  v.  Ogden,  8  Gai,,  6. 

13.  CoDflideration.  The  fSact  that  a  father 
paid  the  whole  purchase-money  of  land,  con- 
veyed at  his  request  to  one  of  his  sons,  forms 
a  good  moral  consideration  for  a  parol  agree- 
ment, subsequently  made  and  executed  be- 
tween the  father  and  the  grantee,  and  another 
son,  for  the  division  of  the  land  between  the 
two  sons.  Supreme  Ct,,  1849,  Prosens  v,  Mc- 
Intyre,  5  Ban-b,,  424. 

14.  In  the  caae  of  partition  of  millSi 
grants  or  reservations  of  water-power,  ex- 
pressed to  be  for  the  use  of  a  certain  existing 
mill  or  machinery,  are  to  be  taken  as  limited 
to  the  quantity,  rather  than  as  to  the  use  of 
the  particular  purpose.  There  is  no  reason 
for  implying  a  restriction  of  the  right  of  either 
to  apply  the  water  to  machinery  which  may, 
by  competition,  be  injurious  to  the  other.  Sur 
pr&me  Gt.,  1849,  Fisk  «.  Wilber,  7  Barb.,  895. 

15.  Indiana  may  make  partition.  The  lands 
not  to  be  subject  to  any  lien.  Lam  qf  1849,  578, 
ch.  420,§10, 
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Frooeedingi  for  Fartitioa  of  Setl  Properly;— Before  the  Bo^ifed  Btatntee ;— At  Law. 


n.  Pbogeedings  for  Partition  op 

Real  Property. 

1.  Before  ths  Revised  Statutes. 

A.  At  Law. 

16.  AH  the  parties  most  be  tenants  in 
common  of  all  the  lands  intended  to  be  divi- 
ded, in  partition,  under  1  Greenl.  L.,  170,  §  15; 
otherwise  the  partition  is  void.  Supreme  Gt,^ 
1817,  Jackson  «.  Myers,  14  Johns,^  854. 

17.  Tenants  for  life.  A  devise  to  two,  the 
land  "to  be  equally  divided  between  them, 
share  and  share  alike,  and  to  be  to  them  for 
their  natoral  life,  and  after  their  death  to  be  to 
their  and  each  of  their  children,  and  to  be 
divided  between  them  share  and  share  alike," 
makes  the  first  takers  tenants  in  common  for 
life;  and  their  children  take  as  tenants  in 
common,  j>0r  stirpes.  Though  the  first  takers 
have  power  to  make  partition,  it  will  hot  bind 
their  children,  and  will  be  valid  only  for  their 
joint  lives.  Supreme  Ct,  1825,  Jackson  v. 
Luqaere,  5  Cov>.^  221 ;  1837,  Bool  v.  Mix,  17 

Wend.j  119. 

18.  Widow.  When  the  husband  is  seized 
of  lands  in  severalty,  his  widow  cannot  pro- 
ceed in  partition  to  have  her  dower  set  off; 
though  it  is  otherwise  where  the  object  is  to 
sell  the  real  estate.  Supreme  Ct.^  1818,  Oolee 
V.  Coles,  16  Johns.^  819.  Followed,  under  the 
Bevised  Statutes,  8p.  7.,  1847,  Tanner  o.  Niles, 
1  Boflrb.^  560. 

19.  Infant  petitioners.  Where  one  of  the 
parties  applying  to  make  a  partition  under  the 
act  of  1785,  §  15,  is  an  adult,  the  proceedings 
are  valid,  though  the  others  are  infants.  Sur 
preme  Ct,^  1814,  Jackson  v.  Woolsey,  11  Johns,, 
446 ;  and  see  Sears  v,  Hyer,  1  Faige,  488. 

20.  Outstanding  estate.  A  tenant  in  com- 
mon of  the  inheritance  may  maintain  parti- 
tion, notwithstanding  a  particular  estate  is 
outstanding.  Thus  where,  before  dower  had 
been  demanded,  the  heirs  made  partition,  ex- 
cepting from  each  portion  one-third  thereof, 
as  the  dower; — Meld,  valid.  Ct  of  Errors, 
1811,  Bradshaw  v.  Oallaghan,  8  Johm,,  558. 

21.  Adverse  possession.  Partition  cannot 
be  maintained  under  1  Rev.  L.  of  1818,  507, 
where  the  possession  is  adversely  held,  or 
there  is  a  disseizin.  An  allegation  of  seizin 
is  necessary.  Gt,  of  Brrors,  1827,  Clapp  «. 
Bromagham,  9  Goto,,  580 ;  reversing  S.  0.,  5 
Id^  295. 


22.  Petition.  Under  the  provision  that  the 
petition  must  set  forth  the  rights  and  titles  of 
ail  the  parties,  it  is  sufficient  to  state,  in  gen- 
eral terms,  that  each  tenant  was  seized  of  his 
part  or  share  in  fee,  or,  as  the  case  may  be, 
whether  such  seizin  be  acquired  by  descent  or 
purchase.  Gt,  of  Errors,  1811,  Bradshaw  i?. 
Oallaghan,  8  Johns.,  558. 

23.  If  the  petition  state  a  party  to  be  seized, 
a  fee  is  intended.  Supreme  Gt,,  1805,  Lucet  o. 
Beekman,  2  Gai,,  885;  S.  C,  Gol,  <£  G,  Gas,, 
428. 

24.  If  the  interests  of  the  parties  are  in- 
correctly stated,  the  court  may  disregard  the 
variance.  Supreme  Gt,,  1819,  Ferris  v.  Smith, 
17  cTbATU.,  221 ;  1886,  Thompson  «.  Wheeler, 
15  Wend,,  840 ;  and  see  Olapp  v.  Bromagham, 
9  Go%D,,  580,  566. 

25.  Notioe  of  presenting.  Th'e  place  of 
holding  terms  of  the  court  being  fixed  by  a 
public  law,  of  which  every  one  must  take 
notice  at  his  peril,  the  addition  of  a  wrong 
place,  by  mistake,  is  mere  surplusage.  Su- 
preme  Gt.^  1826,  Willard  «.  Brown,  5  Gow,,  281. 

26.  For  infjEmts,  a  special  guardian  must  be 
appointed  in  the  proceedings.  Bupreme  Gt,^ 
1806,  Matter  of  Stratton,  1  Johns,,  509. 

27.  It  is  not  sufficient  that  the  testamentary 
or  other  general  guardian  is  made  a  party. 
Supreme  Gt,,  1818,  Sharp  v.  Pell,  10  Johns., 
486. 

2a  Servioe.  The  court  cannot  dispense 
with  the  statute  requirement  that  the  petition 
be  served  on  all  parties  concerned ;  and  if  the 
plidnti£^  in  ignorance  that  one  of  the  co-ten- 
ants has  aliened  his  share,  serves  him  and  not 
the  grantee,  the  partition  is  void.  Supreme 
Gt,,  1808,  Jacksen  v.  Brown,  8  Johns.,  459. 

29.  The  role  to  appear  and  answer  is  not 
a  rule  of  course.  Supreme  Gt,  1808,  Seaman 
V.  Davenport,  1  Gai.,  7;  S.  C,  Gol  d>  G.  Gas,^ 
148. 

30.  Plea.  A  special  plea  of  sole  seizin,  or 
the  general  issue  of  non  tenent  insimul,  to  a 
petition  for  partition  under  the  act,  equally 
with  similar  pleas  to  a  count  in  partition  at 
common  law,  is  supported  by  proof  of  a  dis- 
seizin of  the  petitioners,  or  an  adverse  posses- 
sion against  them  for  twenty  years.  Gt,  of 
Errors,  1827,  Olapp  v.  Bromagham,  9  Goto., 
580;  reversing  S.  0.,  5  Id,,  295.  Supreme 
Gt,,  1888j  Brownell  v.  Brownell,  19  Wend.,  867. 

31.  Where  defendants  do  not  appear,  the 
court,  on  motion,  will  order  partition.    Form 
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of  tb«  ord^r.    Supreme  Ot,  1808,  Neilson  v. 
Ooz,  1  Oii.,  131. 

32.  CommtiMrfonqni  nam«d  by  the  party,  if 
approved,  are  appointed.    Ih, 

33.  If  there  la  no  oppoeitloi],  the  notioe 
and  affidavit  of  service  only  need  be  read,  as 
in  other  causes.  Supreme  Ot.^  1805,  Oodd  «. 
Harison,  8  Cai,,  82 ;  8.  0.,  Ool  S  0.  Cos.,  481 ; 
1808,  Bell  D.  Rhinelander,  1  Cai.,  20. 

34.  A  judgment  in  partition  only  affects 
the  rights  of  a  joint-tenant,  tenant  in  common, 
or  in  coparcenary.  The  dowress  of  the  ances- 
tor of  the  tenants  in  common  is  not  a  proper 
party,  nor  bound  by  the  judgment  CL  of 
Errors  1811,  Bradsfaaw  e.  Oalla^han,  ^Johne.^ 
658 ;  and  8.  C.  below,  5  /i.,  80 ;  and  see  Ooles 
«.  Ooles,  15  /{Z.,  819. 

35.  Judgment  ordered  upon  the  pleadings 
after  denfarrer  to  replieation  in  a  peculiar  ease. 
Murri^  0.  Fitzsimmons,  2  Jehne^  482. 

86.  A  partition  under  1  Rev.  L.  of  1818, 
507,  does  not  prevent  the  unknown  owners 
from  controverting  the  title  of  the  parties, 
but  they  cannot  break  up  the  partition  so  far 
as  they  admit  the  title.  If  a  part  has  been 
set  off  to  A.,  in  severalty,  and  a  part  to  B., 
and  they  admit  A.'8  title  but  deny  B.'s,  they 
can  sue  only  fbr  tiie  part  set  off  to  B«  Sv^- 
preme  Ct,^  1836,  Sharps.  Pratt,  15  Weend,^  610. 

37.  A  partition  had  in  1617,  against  un- 
known owners, — Held^  conclusive  as  to  the 
plaintiff^s  seizin,  in  a  collateral  action.  Svr 
preme  Gt.,  1842,  Oole  «.  Hall,  2  Hill,  625. 

38.  Seciuity  to  reftmd,  not  required  where 
sums  awarded  to  unknown  owners  were  small, 
and  the  owners  appearing  were  men  of  large 
fortune.    Green  v.  Beekman,  2  Chui,,  677. 

39.  One  who  united  In  a  pcutttibn,  and 
afterwards  made  a  subdivision  of  the  lot 
drawn  by  him,  with  another  proprietor, — 
Held^  concluded  from  questioning  the  original 
title.  Ct.  of  Errors,  1819,  Jackson  «.  Ri^ht- 
myre,  16  Johns,,  814;  affirming  8.  0.,  18  Id,, 
867. 

40.  That  poaaemrion  is  not  awarded.  Bro- 
magham  v.  Olapp,  5  Cow,,  295;  and  9  Id., 
580,  569. 

41.  The  guardian  at  litem  may  purchaae 
at  the  sale.  Supreme  Ct.,  1814,  Jackson  v. 
Woolsey,  11  Johns,,  446. 

Denied,  Ct,  of  Errors,  1826,  Gallatian  «. 
Cunningham,  8  Cow,,  861,  879.  See  infra,  81. 

42.  The  deed  given  by  the  commissioners 
is  conclusive  only  upon  all  the  owners  named 


in  the  proceedings,  or  who  have  received  the 
notice  required  (1  Ben,  L,  <7/'1818,  510,  §  5), 
and  claimants  under  them.  But  as  against  a 
stranger  to  such  proceedings,  by  whom  the 
premises  were  held  adversely  at  the  time  of 
the  sale,  the  commissioners'  deed  passes  no 
title.  Supreme  Ct,  1816,  Jackson  o.  Yrooman, 
18  Johns,^  488. 

43.  Commiaalonera'  feea  fixed  at  $8  per 
day.  Anonymous,  8  Cou>,,  115;  Anonymooa, 
2  Wend.,  621. 

44.  Since  1  Bev.  L.  of  1818,  512,  directs 
that  the  compensation  of  the  commissioners 
be  fixed  by  the  court,  and  allowed  as  the  costs 
in  the  cause^untal  taxation  no  action  can  be 
maintained  for  them.  Supreme  OU,  1895, 
Smyth  t>.  Bradstreet,  5  Cow,,  218. 

45.  Improvements.  A  tenant  entering  un- 
der a  person  claiming  the  whole  premises,  in 
severalty,  is  not  entitled  to  the  value  of  his 
improvements  from  persons  recovering  as  co- 
tenants.  The  statutes  (1785, 1791)  look  to  a 
partition,  and  the  uncertainty  where  the  shares 
will  lyi.  In  such  cases,  good  faith  requires 
indemnity  for  improvements,  but  not  so  where 
the  improvements  have  been  made  in  defiance 
of,  and  adversely  to  the  claims  of  everybody 
else.  Supreme  Ct.,  1805,  Jackaon  v.  Bradt,  2 
Cai,,  808. 

46.  Where  pfauntiff's  lessor  in  c^eotment 
elums  under  a  partition  made  under  the  act 
of  1801,  when  the  defendant,  or  those  from 
whom  he  derives  title,  were  in  actual  posses- 
sion, the  defendant  is  not  entitled  to  compen- 
sation for  improvements.  Supreme  Ct.,  1816, 
Jackson  v,  Trusdell,  12  Johns.,  246. 

47.  The  person  to  whose  share  land  falls  on 
a  partition,  under  the  acts  of  1798, 1785,  and 
1792,  cannot  maintain  ejectment  for  it,  with- 
out first  tendering  to  the  tenant  the  value  of 
the  improprements  made  since  the  partition,  as 
well  as  of  those  made  before  it,  deducting  for 
the  use  and  occupation  of  the  land.  Supreme 
Ct,  1816,  Jackson  «.  Oreal,  18  Johns.,  116. 

48.  Of  prooeedlnga  nnder  the  colonial 
act,  passed  January  8,  1762.  Munro  f>.  Mer- 
chant, 26  Barh,,  888. 

49.  Under  the  aot  of  Bffarcfa,  1785^  parti- 
tion could  be  had  only  between  existing  own- 
ers of  equal  shares.  A  partition  setting  off  a 
portion  to  the  representatives  of  A.,  another 
to  those  of  B.,  and  so  on,  is  void.  Supreme 
Ct,,  1828,  Jackson  v.  Tibbitts,  9  Cow.,  241. 

50.  —  and  1788.     A  partition  had,  upon 
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the  application  of  tenant  by  the  curtesy  ki- 
itiate,  under  the  act  of  1786,  or  that  of  1788, 
does  not  bind  the  wife,  she  not  being  a  party 
to  the  proceedings.  If  the  tenant  for  life  can 
fte  deemed  "  an  owner  or  proprietor,"  it  is 
only  his  estate  that  is  bound.  Supreme  Ct.^ 
1838/Ziramennann  «.  Rapp,  20  Wend,^  100. 

^1.  It  seeixia  that  the  act  of  1801  does 
not  apply  where  all  the  parties  are  infants, 
and  that  proceedings  to  Bell  are  void,  unless 
proof  was  given  that  the  lands  could  not  be 
partitioned  without  great  prejudice.  Ct.  of 
Brrore^  1826,  Gallatian  v.  Ounningham,  8  Cow,^ 
861. 

52.  A  partition  under  the  act  of  1801  will 
not  bar  a  wife's  right  to  dower,  where  she  is 
not  a  party.  F.  Chan,  Ct.^  1836,  Van  Gelder 
«.  Post,  2  Edw,,  577. 

53.  XTnddr  the  act  of  1813,  the  appoint- 
ment of  a  guardian  for  an  infant  was  not  a 
necessary  preliminary  to  the  acquisition  of 
jurisdiction  by  the  court;  and  the  infant's 
appearing  by  attorney,  instead  of  by  guardian, 
could  not  be  fatal  to  the  judgment  in  a  collat- 
eral proceeding.  K  F.  Superior  Ct,^  1849, 
Fowler  r.  Griffin,  8  Sandf.^  386.  Compare 
Oroghan  c.  Livingston,  17  K  T,  (8  Smith)^ 
218 ;  S.  0.,  6  AblotU'  Pr.,  860 ;  affirming  S. 
a,  25  Barl,,  886. 

54.  In  a  proceeding  among  heirs  for  a  par- 
tition, under  the  act  of  1818,  the  widow  was 
made  a  party,  and  dower  was  assigned; — 
Heldy  that  though  the  assignment  was  unau- 
thorized as  a  judicial  proceeding,  it  became 
obligatory  when  the  heirs  ratified  the  acts  of 
the  commissioners  in  making  partition  subject 
to  the  assignment.  N,  T,  Superior  Ot.,  18"49, 
Fowler  «.  Griffin,  8  Sand/,,  886. 

55.  If  some  consent  to  keep  their  shards 
together,  the  shares  of  the  others  may  be  set 
off.  In  such  case  a  joint-judgment  may  be 
rendered  against  the  former  for  their  propor- 
tion of  the  costs.  So  Jield^  under  the  act  of 
1813.  Supreme  Ct.,  1829,  McWhorter  v.  Gib- 
son, 2  Wend.,  443. 

B.  InE<luity. 

56.  An  adoxt  husband  may  file  a  bill  for 
the  partition  of  his  infant  wife^s  estate.  He 
has  an  interest  in  the  premises,  and  may  join 
with  her  in  the  bill.  [2  P.  Wms.,  518.]  But 
her  share  of  the  proceeds  should  not  be  paid 
to  her  husband  before  she  is  of  age  to  consent 
thereto,  but  must  be  paid  into  court  for  her 


benefit.  Chancery,  1829,  Sears  v.  Hyer,  1 
Paige,  483. 

57.  Mortgage  and  judgment  credlton 
cannot  be  joined.  A  suit  for  a  partition  does 
not  embrace  the  object  of  adjusting  adverse 
titles  and  incumbrances.  Ct.  of  Errors,  1827, 
Sebring  ^.  Mersereau,  9  Covi.,  344 ;  affirming 

8.  C,  EopK,  601.  Chancery,  1823,  Wotten  «. 
Copeland,*  7  Johns,  Oh.,  140 ;  1829,  Harwood 
«.  Kirby,  1  Paige,  469. 

Otherwise  by  the  act  of  1830,  2  Re/e.  Stat, 
818. 

58.  Where  there  is  an  incumbrance  upon  an 
undivided  share,  the  purchaser,  in  oas^  of 
sale,  takes  subject  to  the  lien;  and  in  case 
of  partition,  it  is  restricted  to  the  part  set 
off  to  the  owner  of  such  undivided  share. 
Chancery,  1829,  Harwood  v.  Kirby,  1  Paige^ 
469. 

59.  Doubtful  title.  Where,  on  a  bill  for 
partition,  the  legal  title  is  disputed  and  doubt- 
ful, the  course  is  to  send  the  party  to  a  court 
of  law,  to  have  his  title  established  before 
proceeding  with  a  bill.  Chancery,  1814,  Wil- 
kin V.  Wilkin,  1  Johns.  Ch.,  Ill ;  1818,  Phelps 

9.  Green,  8  Id,,  302 ;  and  see  Olapp  «.  Broma- 
gham,  9  Coto.,  680. 

'60.  But  where  the  question  arises  upon  an 
Suitable  title  set  up  by  the  defendants,  this 
court  must  decide  it.  Chamaery,  1830,  Ooxe 
9.  Smith,  4  John*.  Ch,,  271. 

61.  Partial  partition.  A  reference  as  to 
the  extent  of  the  undivided  rights  and  inter- 
ests of  the  parties,  is  not  proper  where  the 
title  is  litigated.  Where  the  plaintiff's  right 
to  a  moiety  was  admitted  by  all  the  defend- 
ants claiming  the  other  moiety,  the  title  to 
which,  or  parts  •of  which,  was  disputed, — 
Eeld,  that  there  should  be  a  partition  into 
two  moieties,  one  to  be  assigned  to  the  plain- 
tiff, and  the  further  partition  of  the  other 
moiety  left  to  be  decreed  after  the  rights  of 
the  defendants  were  ascertained  at  law.  Chan- 
cery, 1818,  Phelps  V,  Green,  8  Johns,  Oh.,  302. 

62.  Necessity  of  sale.  Gkde.  On  a  bill 
for  a  partition  under  1  Rev.  L.  of  1813,  614, 
the  court  may  decide  upon  the  necessity  of  a 
sale,  upon  the  report  of  a  master,  as  well  as 
on  that  of  commissioners ;  but  where  the  mas- 
ter reports  that  a  sale  is  necessary,  commis- 
sioners will  be  appointed  in  pursuance  of  the 


*  See  this  case  in  table  of  Cases  Crxtioisxd,  VoL 
L,  AiUe. 
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fitatnte,  to  sell  and  convey.     Chancery^  1622, 
Thompson  v.  Hardraan,  6  Johns,  Oh,^  486. 

63.  Releases.  On  an  actual  partition  in 
chancery,  under  the  act  of  Sess.  86,  ch.  100, 
§  17, — which  declares  that  partitions  in  chan- 
cery shall  be  effectual,  &c.,  and  the  decree, 
conclusive,  &c., — mutual  releases  of  the  par- 
ties are  unnecessary.  Chancery,  1818,  Young 
V.  Cooper,  8  Johns.  Ch.,  296. 

64.  The  costs  of  the  suit  are  charged  upon 
the  parties  respectively,  in  proportion  to  the 
value  of  their  respective  rights.  Chancery, 
1818,  Phelps  c.  Green,  8  Johns.  Ch.,  802. 

2.  Under  the  Bevised  Statutes. 
A.  In  General. 

65.  Prooeedlngs  for  partition  of  lands  are 
regulated,  in  great  detail,  by  provisions  of  the 
Revised  Statutes,  which  are  made  applicable  to 
actions  under  the  Code  of  Procedure,  as  they 
were  to  suits  in  equity  and  petitions  at  common 
law,  before  the  Code ;  and  should  be  consulted 
in  connection  with  the  cases  collected  in  this 
title.    8  Reo.  Stat.,  6  ed.,  602-620. 

66.  Joriadiction  of  chanoery  to  make  par- 
tition, now  confined  to  the  statute.  Postley 
o.  Eain,  4  Sane^.  Ch.,  508;  and  see  Wood  v. 
Olute,  1  Id.,  199.  Compare,  however,  Oro- 
ghan  t>.  Livingston,  17  K  T.  (8  Smith),  218 ; 
8.  0.,  6  AhhotW  Pr.,  860 ;  affirming  S.  0., 
25  Barh.,  886 ;  Mead  «.  Mitchell,  17  N.  Y. 
(8  Smith),  210 ;  affirming  S.  0.,  5  AbbotW 
Pr.,  92. 

67.  Dower  rights,  and  other  vested  future  or 
-contingent  estates,  in  lands  partitioned,  how  pro- 
tected. Lam  cf  1840,  128,  ch.  177  ;  amended, 
Id..  821,  ch.  879.  • 

68.  Attorney-general  may  proceed  for  the 
State,  when  authorised  by  the  commissioners  of 
the  land-office.    1  Reo.  Stat^  207,  §  65. 

69.  Partition  of  town  lands  may  be  ad- 
judged.    1  Reo.  Stat.,  867,  §  7. 

B.  By  Petition  at  Law. 

70.  Upon  default^  the  court  will  require 
proof  of  title,  such  as  would,  prima/aeie,  en- 
title to  a  verdict  in  ejectment.  A  reference 
will  be  ordered  to  the  clerk.  Supreme  Ct, 
1880,  Griggs  v.  Peckham,  8  Wend.,  486. 

71.  Possession.  The  statute  does  not  re- 
quire a  pedis  possessio  to  entitle  a  party  to 
institnte  proceedings  in  partition.  But  a  re- 
mainder-man cannot  proceed  for  a  partition, 
as  he  has  neither  actual  nor  constructive 
possession.  Supreme  Ct.,  1888,  Brbwnell  d. 
Brownell,  19  Wend.,  867. 


72.  To  maintain  partition  the  petitioner 
must  have  possession,  actual  or  constmctive. 
It  seems,  that  one  who  becomes  tenant  in 
common,  by  the  breach  of  a  condition  subse- 
quent defeating  an  intermediate  estate,  cannot 
do  so,  but  must  bring  ejectment  Supreme  Ct., 
1848,  O'Dougherty  v.  Aldrich,  5  Den.,  885. 

73.  XTnknown  owners.  The  statute  gives 
the  court  no  jurisdiction  to  take  any  step 
against  unknown  owners,  until  notice  has 
been  published  according  to  the  statute ;  and, 
if  the  record  do  not  show  that  it  had  been 
made  to  appear  to  the  court,  by  affidavit,  that 
the  owners  were  unknown  to  the  pl»ntifEis, 
and  that  the  notice  had  been  given,  the  Judg- 
ment is  void.  Supreme  Ct,,  1834,  Denning  t, 
Oorwin,*  11  Wend.,  647.  Compare  Oole  v. 
Hall,  2  Eill,  625. 

74.  The  non-residence  of  a  defendant  is 
not  proved  by  an  affidavit  stating  the  fkct,  but 
the  title  of  which  omitted  the  name  of  one  of 
the  defendants,  and  in  which  the  non-resident 
was  designated  as  Hannah,  when  her  true  and 
usual  name  was  Mary  Hannah ;  and  a  judg- 
ment founded  on  such  service  is  void  for  want 
of  jurisdiction.  Supreme  Ct.,  1844,  Oastle  e. 
Matthews,  BiU  S  D.  Supp.,  488;  but  compare 
Varian  v.  Stevens,  2  Duer,  685. 

75.  Reference  as  to  liens,  &c.  Under  3 
Rev.  Stat.,  824,  as  amended  by  the  Laws  of 
1880,  896,  §  42,  a  reference  to  the  clerk  to  as- 
certain liens  and  incumbrances,  is  not  an  es- 
sential preliminary  to  an  order  of  sale,  unless 
asked  for  by  a  party.  Supreme  Ct.,  1834, 
Gardiner  v.  Luke,  12  Wend.,  269.  To  the 
contrary,  Chancery,  1834,  Wilde  v,  Jenkins,  4 
Paige,  481,  where  it  is  said  to  be  indispensa- 
ble in  all  cases ;  and  see  Dunham  v.  Minard, 
Id.,  441. 

76.  The  court  will  not  order  a  sale  upon 
the  commissioners'  opinion,  but  they  must  re- 
port the  facts  and  circumstances  to  enable  the 
court  to  Judge.  [2  Rev.  Stat,  828,  §  88.]  Su^ 
pr^ms  Ct.,  1888,  Tucker  v.  Tucker,  19  Wend., 
226. 

77.  A  judgment  in  partition  setting  off 
mills,  one  to  each  party,  with  the  water  rights 
and  privileges  belonging  to  them  respectively, 
gives  the  right  of  keeping  the  respective  dams 

*  See,  however,  as  to  the  presumption  in  favor  of 
regularity,  Foot  9.  Stevens,  17  Wend.^  488 ;  Hart «. 
Seixas,  21  Id.,  40;  Castle  a.  Matthews,  SiU  dt  D, 
Supp.,  488. 
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as  they  then  were.    Supreme  Ct.y  1886,  Hills 
«.  Dey,  14  Wend,,  204. 

78.  A  partition  does  not  enlarge  the  es- 
tate, but  merely  severs  the  tenancy  or  pos- 
session during  its  continnance.  Supreme  Ct,^ 
1880,  Jackson  v.  Ohristman,  4  Wend.,  277. 

79.  Judgment  limited  by  the  petition.  A 
stiit  in  partition  is  a  proceeding  in  rem^  and 
the  jurisdiction  of  the  court  is  confined  to  the 
subject-matter  set  forth  and  described  in  the 
partition.  Where  the  defendlints  by  cognovit 
consent  that  partition  shall  be  made  of  the 
land  therein  described,  the  judgment  is  found- 
ed upon  the  confession  and  cannot  go  beyond 
it;  and  if  the  commissioners  partition,  not  the 
tract  described,  bat  land  consisting  partly  of  a 
portion  of  stich  tract,  and  partly  of  other  prop- 
erty, they  exceed  their  jurisdiction,  and  the 
court  exceeds  its  Jurisdiction  in  confirming  the 
report,  and  the  judgment  is  void.  Supreme 
Ct.,  Sp,  r.,  1865,  Oorwithe  «.  Griffing,  21 
Barl,,  9. 

80.  Notioe  of  sale.  The  provision  of  2 
Rev.  Stat.,  876,  §  40,— that  the  omission  of 
the  sheriff  to  give  notice  of  sale  under  an 
execution  shall  not  affect  the  validity  of  any 
sale  made  to  a  purchaser  in  good  faith,  and 
without  notice  of  any  such  omission, — ^applies 
to  sales  under  a  judgment  in  partition.  The 
provision  of  sectioti  56, — ^that  the  notice  of 
sale  of  lands  in  partition  shall  be  for  the  same 
time  and  in  the  same  manner  as  is  required  on 
sales  by  sheriffs  on  execution, — necessarily  im- 
plies that  in  every  case  where  an  omission  to 
give  notice  of  sale,  or  where  an  irregular  no- 
tice will  not  invalidate  a  sale  by  a  sheriff  on 
execution,  a  like  omission  to  give  notice  of 
sale,  or  a  like  irregular  notice,  will  not  affect 
the  validity  of  a  sale  of  lands  in  partition. 
Supreme  Ct.,  Sp,  T.,  1856,  Lefevre  v,  Laraway, 
22  Barb.,  167. 

81.  Guardian  cannot  buy.  Under  2  Rev. 
Stat.,  826,  §  62,  the  guardian  ad  litem  of  in- 
fant parties  to  a  partition  suit,  cannot  pur- 
chase the  lands  sought  to  be  partitioned,  ex- 
cept for  the  benefit  or  in  behalf  of  such  infants. 
He  cannot  purchase  as  agent  for  other  persons. 
lb. 

C.  In  Suits  in  Equity. 

82.  Jmisdiction.  By  the  Revised  Statutes 
chancery  has  concurrent  jurisdiction  with 
courts  of  law  in  the  partition  of  legal  estates. 
Chancery,  1882,  Jenkins  o.  Van  Schaack,  8 
Faige^  242. 


83.  An  application  by  the  general  guardian 
of  an  infant  tenant  in  common,  for  authority 
to  sell  his  ward's  estate  to  his  co-tenants,  is 
not  proper  under  the  provisions  of  2  Rev. 
Stat.,  880,  relative  to  the  partition  of  lands. 
He  should  apply  under  2  Rev.  Stat.,  198,  rela- 
tive to  the  sale,  &c.,  of  infants'  estate.  Chan- 
eery,  1881,  Matter  of  Oongdon,  2  Paige,  566. 

84.  A  snit  in  eqnity  for  partition  may  be 
commenced  by  bill,  or  by  petition ;  and,  if  any 
of  the  defendants  are  infants,  guardians  must 
be  appointed  and  give  bond.  Chancery,  1880, 
Larkin  v.  Mann,  2  Paige,  27. 

85.  The  practice  stated.    lb. 

86.  A  person  entitled  to  a  contingent 
estate  in  an  undivided  portion  of  the  prem- 
ises, cannot  maintain  a  suit  for  partition,  and 
it  eeems,  an  absolute  reversioner  cannot,  with- 
out the  concurrence  of  the  owners  of  the  pres- 
ent interest.  Chancery,  1881,  Striker  v,  Mott, 
2  Paige,  887. 

87.  Landlord.  Though  where  a  tenant  ac- 
quires a  moiety  of  the  rent  and  reversion,  the 
rent  is  merged  pro  tanto;  he  is  not  such  a 
tenant  in  common  that  the  landlord  can  sns^ 
tain  a  snit  for  partition.  Chancery,  1884, 
Lansing  v.  Pine,  4  Paige^  689. 

88.  Where  lands  leased  are  owned  by 
several  as  tenants  in  common  both  of  the 
rents  and  of  the  reversion,  a  bill  for  partition 
may  be  sustained ;  but  a  sale  must  be  made 
subject  to  the  right  of  the  lessees.  Chancery^ 
1886,  Woodworth  v.  Campbell,  6  Paige,  518. 

89.  Married  "woman.  That  the  objection 
that  the  complainant  was  a  feme  covert,  and 
that  her  husband  was  not  a  party  to  the  suit, 
is  fatal  to  the  title  of  the  purchasers  under  the 
decree ;  and  cannot  be  obviated  by  bringing 
that  share  of  the  purchase-money  into  court 
to  abide  the  result  of  a  contest  between  the 
complainant  and  her  supposed  husband.  Ohamr 
eery,  1889,  Spring  t>.  Sandford,  7  Paige,  560. 

90.  Trustee.  A  tenant  in  common  may 
sne  for  partition,  although  he  is  also  trustee 
of  a  part  for  others.  Y,  Chan,  Ct,,  1888, 
Oheesman  «.  Thome,  1  Ed'm.,  629. 

91.  One  cesttii  que  trust, — Held,  entitled 
to  maintain  a  bill  for  partition  against  the 
trustee  who  had  purchased  the  interest  of  the 
other  ceetuis  que  trust.  Supreme  Ct.,  Sp.  T., 
1860,  Sterricker  v.  Dickfnson,  9  Ba/rb.,  516. 

92.  A  tenant  by  the  curtesy  initiate  niay 
file  a  bill  |br  partition.  F.  Chan.  Ct,,  1846, 
Riker  v.  Darke,  4  Edw.,  668, 
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93.  ▲  dpwr^Mi  canpot  file  a  bill  for  parti- 
tion,  nor  be  made  a  sole  defendant.  Before 
dower  assigned  she  has  but  a  right  of  action, 
and  its  assignment  does  not  make  her  a  tenant 
in  common,  or  Joint-tenant  Sooh  claimants 
may  be  made  parties,  bat  there  mnst  be  a  suit 
between  tenants  in  common.  A,  V,  Chan, 
Ot.,  1848,  Wood  t>.  Clute,  1  Smdf.  OK,  19j9. 

9i.  Infonta.  Under  the  Beyised  Statutes, 
partition  cannot  be  had  unless  all  the  complain- 
ants are  of  full  age.  [2  Rev.  &tat.,  817,  §  1 ; 
82»,  §  79 ;  2  Hoffm.  Oh.  Pr.,  161.]  F.  Ohan. 
Gt^  1847,  Postley  t>.  Kain,  4  SaruSf.  (7A.,  608. 

95.  Salt-aprini;  lands.  The  heirs  of  one  to 
whom  lands  had  been  set  apart  by  the  oom- 
misaioners  of  the  land-offioe,  pursuant  to  1  Rev. 
Stat.,  267,  §  98,  for  salt  works,  take  no  estate 
or  interest  in  the  premises  by  descent,  and 
cannot  have  partition  thereof.  Ct,  o/AppeaU^ 
1865,  Kewcomb  o.  Newcomb,  12  iiT.  T.  (2 
Kem,\  603. 

96.  Wife'A  dower.  That  where  a  sale  of 
the  premises,  will  probably  be  necessary,  the 
wife  ought  to  be  joined,  so  as  to  give  title  free 
from  dower;  but  if  a  partition  is  to  be  had, 
her  inchoate  right  of  dower  will  attach  to  the 
part  set  off  to  her  husband.  GJumcery^  1882, 
Wilkinson  «.  Parish,  8  Faigey  668 ;  but  com- 
pare Matthews  v.  Matthews,  1  ^w,,  666. 

97.  The.  wtfa  of  a  tenant  in  common  is  not 
a  necessary  party  to  a  suit  for  partition.  F. 
Chan,  Ct.,  1888,  Matthews  v.  Matthews,  1 
Mw,y  665.  See  Act  of  1840,  ch.  177 ;  same 
Stat,  2  I^.  Stat.y  5  ed.,  614. 

9jp.  A  widow  entitled  to  dower  in  an  un- 
divided portion  of  the  premises,  is  a  necessary 
party  in  partition,  to  enable  the  court,  in  case 
a  sale  is  decreed,  to  give  the  purchaser  a  per- 
fect title  to  the  premises.  [1  Paige,  469 ;  8  Id., 
658;  7  Id.,  410;  2  Rev.  Stat,  818,  §§  6,  6; 
Id.,  829,  §§  79,  80.]  Supreme  Ct,  Sp.  21, 1847, 
Green  v.  Putnam,  1  Barb,,  600. 

99.  Where  a  widow  is  entitled  to  dower  in 
the  whole  premises,  she  is  a  necessary  party 
only  where  a  sale  is  necessary;  but  where  she 
is  entitled  to  dower  in  an  undivided  share,  it 
is  proper  to  make  her  a  party,  as  in  that  case 
the  judgment  will  limit  her  interest  to  such 
share  when  set  apart.  Supreme  Ct,  JS^.  T., 
1847,  Tanner  t).  Niles,  1  Ba/rl,,  560. 

100.  Fatore  estates,  &o.  The  Revised 
Statutes  contemplate  giving  the  purchaser  on 
a  sale  in  partition  a  perfect  title ;  AUd  all  fu- 
ture estates  in  the  land,  whether  vested  or 


contingent,  mnst  be  sold.  Where  the  statute 
has  not  provided  specifically  the  mode  of 
ascertaining  and  securing  the  value  of  such 
estates,  the  Oourt  of  Ohanoery,  on  a  bill  for 
partition,  will  do  it  Chancery,  1889,  Jackson 
«.  Edwards,*  7  Paige,  886. 

101.  Non-resideat  iniant  Under  2  Rev. 
Stat,  817,  the  court  may,  in  a  partition  suit, 
where  an  infant  resides  out  of  the  State,  so 
that  notice  of  the  application  cannot  be  given 
to  him  or  to  his  general  guardian,  appoint  the 
register,  or  a  clerk  of  the  court,  guardian  ad 
litem  for  the  in£ant,  and  dispense  with  the 
giving  of  security.  Ohanoery,  1889,  Minor  v. 
Betts,  7  Pat^4,  596. 

10%  When  a  clerk  or  register,  appointed  a» 
guardian  ad  litem  in  a  partition-suit,  leaves 
office,  the  statute  consUtutes  his  sncceaeor  in 
the  office  guardian  ad  litem  in  his  place. 
Chancery,  1846,  Wilkes  v.  Wilkes,  1  Bark 
Oh.,  72. 

103.  Omisaioii  to  appoint  guardian*  Ao. 
In  partition,  an  in&nt  was  made  one  of  the 
defepdanta,  bujb  no  goArdian  ad  litem  wbb  ap- 
pointed, nor  was  his  appearance  entered  in 
any  wi^,  nor  the  bill  taken  as  confessed  by 
him,  but  a  decree  was  entered  and  a  sale  had. 
Meldf  that  the  decree  was  incapable  of  enrol- 
ment, and  the  purchaser  was  discharged,  not- 
withstanding the  infant  had  come  of  age,  and 
his  release  was  .tendered.  V.  Chan.  Ct^  1888, 
Kohler  «.  Kohler,  2  Mw,,  69. 

104.  All  tljie  tenants  in  common  must  be 
made  parties,  or  a  partition  cannot  be  decreed. 
Chancery,  1847,  Burhans  v.  Burhans,  2  Barb. 
Ch.,  898.  To  the  9ame  effect,  1832,  Teal  v. 
Woodworth,  8  Paige,  470. 

105.  Tbat  tliqsft  wto  bava  ooaveyed 
their  interest  are  not  proper  parties  to  a  par- 
tition. Supreme  Ot.,  Sp,  T,,  1849,  Yander- 
werker  v,  Vanderwerker,  7  Barh.,  221. 

106.  CreditorB.  When  a  tenant  for  life  has 
assigned  his  interest  for  the  benefit  of  creditors, 
the  creditors  are  not  necessary  parties  to  a 
bill  for  partition.  Supreme  Ct,,  ^.  7.,  1848, 
Van  Arsdale  t>.  Drake,  2  Barh.^  699. 

107.  If  there  has  been  an  ouster  of  the 
complainant,  or  the  premises  are  held  ad- 


*  Affirmed  on  other  points,  Ot.  of  Bm>r%,  1889, 
22  Wtnd.^  498,  the  opinions  being  conflicting  as  to 
the  joinder  of  parties ;  and  in  conseqnenoe,  the  act 
of  1840,  ch.  177,  was  passed,  which  anthorized  the 
oourt  to  determine  and  protect  the  interests  of  per- 
sons having  vested  or  oontinirent  interests. 
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venttly,  that  defeoee  shoald  be  set  up  by  plea, 
or  answer,  uoless  it  appears  in  the  bill.  OJian- 
€eryy  1832,  JeDkins  v.  Van  Shaack,  B  Paige, 
242;  1847,  Bnrhans  v.  Barhans,  2  Barb.  Oh., 
89a  Followed,  Sv^reme  Gt.,  Sp.  7.,  1850^ 
Sterricker  v.  DiokinsoD,  9  Barb.,  516. 

3Ml  FoMMMioii  neoeflaary.  A  person  ap- 
plying for  a  partition  mast  not  only  have  a 
present  estate,  bnt  be  in  the  actual  or  oon- 
atractive  possession  of  an  undivided  share  or 
interest  in  the  premises.  An  adverse  posses- 
sion is  a  bar  to  the  prooeeding,  both  in  equity 
and  at  law.  If  the  bill  states  an  adverse  pos- 
session, il  shouhi  be  dismissed  without  pr^u- 
dioe  to  a  new  suit  after  possession  obtained  at 
law.  Ohancery^  1847,  Barhans  ^,  Barhans,  2 
Bwrb.  Ch.,  898.  To  similar  eflEect,  A.  V.  Ohan. 
a^  1840,  Matthewson  «.  Johnson,  Hoffnk., 
560;  and  sea  Bradstreet  ^.  Schuyler,  8  Batrb. 
GK  608. 

109.  Adverse  possesion  of  a  co-tenant  who 
is  made  a  party, — Held,  no  objection.  A.  F. 
Ghan.  OU,  1889,  Hitchcock  o.  Skinner,  Hoffm., 
21. 

120*  Where  the  intestate  was  seized  and 
possessed  of  lands  which  descend  to  tenants 
in  common,  one  of  them,  though  not  in  pos- 
session, oan  sustain  proceedings  under  the 
statute  for  partition,  there  being  no  adverse 
possession.  If  one  party  had  taken  possession, 
it  would  be  fbc  the  benefit  of  his  co-tenants, 
a.  ofAfp&hU,  1656,  Beebee  v.  Griffing,  14 
N.  F.  (4  Kwn.),  285. 

HI.  As  a  general  rule,  the  fact  that  the 
land  is  held  adversely  is  a  sufficient  ground 
for  denying  a  partition ;  but  when  the  plaintiff 
claims  and  establishes  an  equitable  title,  he 
may  have  a  decree  for  a  partition.  Suprmne 
Ot,,  Sp.  T^  1848,  Hosford  v.  Merwin,  5  Barb., 
51 ;  1850,  Sterrieker  v.  Dickinson,  9  Id.,  516. 

112.  Bqnltattle  deCeaoe.  A  defendant  in 
partition  may  set  up  in  his  answer,  as  a  de- 
fence to  the  suit,  an  equitable  title  in  himself 
to  the  whole  premises.  But  he  must  proceed 
by  cross-bill,  if,  in  addition  to  the  denial  of  a 
decree  for  partition  and  a  dismissal  of  the  bill, 
he  seeks  a  transfer  to  him  of  the  legal  title; 
or  if  a  discovery  is  necessary  to  establish  his 
equitable  defence.  [Mitf  PL,  81.]  Gha/ncery, 
1887,  German  o.  Machin,  6  Paige,  288. 

lia  Ontstandliie  trust  Where  the  trus- 
tees of  an  estate  were  dead,  and  there  was  a 
question  whether  the  legal  estate  had  descend- 
ed in  tssuaLr-Meld,  that  a  decree  of  sale  in 


partition  might  declare  that  any  persons  to 
whom  the  trust  descended  be  removed,  and 
appoint  a  master,  as  such,  and  also  as  trustee, 
to  execute  the  conveyance.  Gha/Meiry,  1834, 
Ousbney  e.  Henry,  4  Padgey  845. 

114i,  Unaettlod  eatet^.  It  is  no  objection 
to  the  title,  on  a  sale  in  a  partition  between 
the  heirs-at-Uw  of  one  who  died  seized,  that 
the  bill  was  filed  before  the  expiration  of  the 
four  years  allowed  by  law,  after  the  death  of 
the  decedent^  to  prove  a  will  of  real  estate, 
there  being  no  reason  to  suppose,  tl^^  he  left 
a  will ;  nor  that  the  bill  was  filed  within  the 
time  allowed  to  creditors  to  apply  for  a  sale 
of  the  real  estate,  if  it  appears  that  the  pei^ 
sonal  estate  is  abundant ;  nor  that  the  intersat 
of  one  of  the  parties  has  been  sold{  undec  exe- 
cution, pendente  lite,  for  the  purchaser  at  the 
sheriff's  sale  was  only  substituted  in  the  plaoe 
of  the  jadgmeot-creditor.  Ghancery,  1889, 
S{>ring  «.  Sandford,  7  Paige,  550. 

11&  Where  it  appears  that  the  personal 
eatate  is  insufficient  for  the  payment  of  the 
debts,  the  court  may  grant  actual  partition 
among  the  heirs  of  the  decedent,  but  should 
not  order  a  sale.  F.  Ghan,  GU,  1888,  Matthews 
V.  Matthews,  1  Ed^.,  565. 

116.  Hefecsence  an  to  title;.  Where,  in  a 
partition  suit,  the  parties  admit  their  several 
titles,  and  one  of  them  $es,^  ai^d  the  suit  is 
revived  against  his  heirs  on  their  default,  a 
reference  as  to  the  title,  aiud  proof  of  title  by 
the  complainant,  are  not  necessary.  Ghcmeery, 
1834,  Wilde  v.  Jenkins,  4  Paige,  481. 

117.  In  general,  the  master,  on  a.  reference 
as  to  title,  should  require  complaintmt  to  pro- 
duce abstracts  and  trace  bis  title  as  ten^  in 
common  to  the  common  source ;  and  should, 
in  his  report,  give,  as  far  as  practicable,  an 
abstract  of  all  conveyances  of  the  undivided 
interests.  ^Ghaneery,  1837,  Hamilton  «.  Mor- 
ris, 7  Paige,  89. 

118.  »  aa  to  rlghta  of  partias.  Where  a 
partition  suit  abated  by  the  death  of  a  party, 
— Held,  that  a  new  reference  must  be  ordered, 
to  ascertain  the  rights  of  the  new  parties,  be- 
fore sale.  Ghancery,  1885,  Reynolds  v.  Rey- 
nolds, 5  Paige,  161. 

119.  Lienor'a  eacceptlon  to  report  If  the 
report  made  on  reference  to  ascertain  general 
liens  is  against  a  claim,  the  claimant,  if  he  had 
notice  under  the  statute,  must  except  to  the 
report  in  due  season,  to  preserve  his  lien  upon 
the  fand.  Ghaneery,  1834,  Dunham  «.  Minard, 
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^  Paige,  441.    Followed,  Supreme  Ot,  Sp.  T.y 
1848,  Scott  tJ.  Howard,  8  Barb,,  319. 

120.  NeoesBity  of  sale.  Where  the  master 
has  reported  that  partition  can  he  made,  a 
sale  will  not  be  ordered  upon  a  report  of  the 
commissioners.  If  the  rights  of  parties  or  the 
situation  of  the  premises  have  changed,  a  new 
reference  should  be  asked.  Chcmcery,  1835, 
Reynolds  «.  Reynolds,  5  Paige,  161. 

121.  In  determining  wheUier  a  sale  shonld 
be  had,  the  true  question  is,  whether  the  ag- 
gregate value  of  the  several  parts,  after  parti- 
tion, would  be  materially  less  than  the  value 
of  the  whole  as  one  parcel ;  not  whether  a 
fund  would  be  better  than  the  land,  for  infant 
parties.  Chancery,  1837,  Olason  v,  Olason,* 
6  Paige,  641. 

122.  The  statute  refers  to  comparative  pre- 
judice to  the  owners,  between  an  actual  par< 
tition  and  a  sale  of  the  property.  If  either  a 
partition  or  a  sale  will  be  greatly  prejudicial 
to  the  owners,  compared  with  the  use  of  the 
property  in  common,  still  an  actual  partition 
must  be  made,  unless  the  ii^ury  to  the  inter- 
ests of  the  owners  collectively,  in  reference  to 
the  rights  of  each  in  the  common  property, 
will  be  much  greater  by  an  actual  partition 
than  by  a  sale.  Chancery,  1848,  Smith  e. 
Smith,  10  Paige,  470.  Followed,  Supreme  Ct., 
Sp.  T.,  1848,  Van  Arsdale  tJ.  Drake,  2  Ba/rh., 
699. 

123.  Advantage  to  a  part  only  of  the 
owners,  not  a  reason  for  ordering  a  sale.  Van 
Arsdale  d.  Drake,  2  Ba/rh,  699. 

124.  Partial  sale.  A  court  of  equity  may, 
in  partition,  set  off  one  of  the  co-tenant^s 
shares,  and  decree  a  sale  of  the  residue  for 
the  benefit  of  the  other  tenants,  where  this 
will  be  most  beneficial ;  and  may  provide  for 
compensation  in  case  of  inequ^ity  of  parti- 
tion. Supreme  Ct,,  1848,  Haywood  §.  Judson, 
4  Ba/rh,  228. 

125.  Resenred  right  Where  a  right  of 
maintenance  from,  and  of  residence  upon,  the 
premises,  is  outstanding,  a  sale  may  be  had 
excepting  this  right;  or  one  may  be  made 
without  reservation,  and  so  much  of  the  pro- 
ceeds as  will  yield  the  annual  value  of  the 
right  be  invested  for  the  benefit  of  those  en- 
titled. Supreme  Ct.,  1848,  Maynard  ©.  May- 
nard,  4  Edw.,  711. 


♦Affirmed  on  other  points,  Ot,  of  Errors^  1887,  ' 
18  Wend.,  869. 


126.  Servitudes.  A  partition  of  a  mill- 
pond  and  water-power  may  be  made,  and  one 
part  charged  with  a  servitude  for  the  benefit 
of  the  other.  The  commissioners  may  divide 
the  dam  and  the  lands  under  the  water,  and 
may  make  such  provisions  for  keeping  the 
different  portions  of  the  dam  and  the  water- 
gates  and  fiumes  in  repair,  and  such  regula- 
tions for  the  use  of  the  water-power  as  the 
parties  might  make  by  a  partition  deed  be- 
tween themselves.  [14  Wend.,  204;  6  K  H., 
134;  2  Bl.  Amb.,  689.]  Chancery,  1848, 
Smith  c.  Smith,  10  Paige,  470. 

127.  One  party  may  be  decreed  to  make 
compensation  to  another  for  inequality  of 
partition.  lb. ;  1830,  Larkin  v.  Mann,  2 
Paige,  27. 

128.  Improvements,  &c.  Where  one  be- 
lieves himself  to  be  sole  owner,  and  he  or  his 
grantee  make  permanent  improvements,  they 
are  entitled,  on  a  subsequent  partition  with 
one  who  proves  to  be  a  co-tenant,  to  have  the 
improvements  set  off  on  their  share,  or  to  have 
an  allowance  for  the  value.  V.  Chan.  Ct^  1839, 
St.  Felix  «.  Rankin,  3  Mw.,  828.  A.  V.  Chan. 
Ct.f  1846,  Gonklin  «.  Conklin,  8  Sandf.  Ch., 
64.  To  the  same  effect,  Chancery,  1882  [cit- 
ing 1  Johns.  Ch.,  864],  Town  «.  Needham,  8 
Paige,  646. 

129.  Reasonable  expenses  in  defending  the 
common  title,  and  substantial  improvements 
made  by  the  defendant  in  possession  [8  Price, 
618 ;  6  Munf.,  106],  may  be  taken  into  account 
on  an  equitable  partition,  and  he  may  be 
charged  with  an  occupation  rent  [8  Yes., 
146.]  A.  V.  Chan.  Ct.,  1889,  Hitchcock  c. 
Skinner,  Eoffm.,  21. 

130.  Rents  and  profits  accruing  during  an 
adverse  possession,  are  not  recoverable  upon 
a  bill  for  a  partition.  Chancery,  1847,  Bur- 
hans  9.  Barhans,  2  Barb.  Ch.,  898. 

131.  The  report  of  the  commissioners  must 
be  signed  and  acknowledged  by  all,  or  state 
why  it  is  not.  In  the  latter  case  it  must  show 
that  all  met  and  consulted.  Chancery,  1846, 
Underbill  c.  Jackson,  1  Barb.  Ch.,  73. 

132.  The  report  will  be  disturbed  by  the 
court,  only  upon  grounds  which  would  at  least 
warrant  setting  aside  a  verdict  [19  Wend., 
651.]  F.  Chan.  Ct.,  1844,  Livingston  «.  Clark- 
son,  4  Edw.,  696.  Followed,  Waehington 
County  Ct.  (1868?),  Doubleday  v.  Newton,  9 
How.  Pr.,  71. 

133.  "Wife's  proceeds.    The  proceeds  of  a 
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partition  sale  belonging  to  a  wife  shonld  not 
be  paid  to  the  husband,  except  npon  a  mas- 
ter's certificate  of  her  absolute  or  conditional 
consent,  upon  a  private  examination,  after  a 
full  explanation  of  her  rights.  A  certificate 
of  a  commissioner  of  deeds  is  not  enough. 
CfTuMcery^  1880,  Hallenbeck  id,  Bradt,  2  Paige^ 
816. 

134.  When,  in  partition,  a  sale  is  had  and 
a  provision  is  made  for  the  satis&ction  of  an 
inchoate  right  of  dower,  under  the  act  of  1840 
(2  Bet.  Stat,  8  ed.,  420,  §  57),  by  paying  into 
court  a  gross  sum  fixed  by  the  master  as  its 
present  value ;  such  sum  is  the  wife's  personal 
property,  and  goes,  upon  her  death,  to  her 
husband.  F.  Chan.  Ot.,  1846,  Bartlett  o.  Van 
Zandt,  4  Sandf.  Oh.,  896. 

135.  Where  abeenteee,  infonta,  or  per- 
flODS  mikiiowii  are  defendants  in  partition, 
the  court,  before  making  a  decree,  will  exam- 
ine the  proceedings  and  see  that  all  proper 
persons  are  before  it,  so  as  to  make  a  decree 
effectual.  Ohanoery^  1840,  Braker  o.  Dev^ 
reaux,  8  Paige,  518 ;  and  see  Fleet «.  Dorland, 
11  ffew.  Pr.,  489. 

136.  "PtBjtx  for  reliel  A  decree  for  sale 
in  a  partition  suit  is  not  void  because  the  pe- 
tition or  bill  prayed  for  actual  partition,  and 
alleged  that  a  sale  would  be  unnecessary.  A 
sale  in  such  case  had,  with  the  concurrence 
of  the  petitioner,  is  good,  under  the  general 
prayer  for  relief.  Supreme  Ct.y  8p.  T.,  1854, 
Biddy  «.  Oadwallader,  2  Xto.  Latt  Mag.,  768. 

137.  Wliere  the  deoree  directs  that  the 
principal  of  a  sum  invested  to  pay  interest 
during  life,  be  upon  death  divided  among  the 
other  parties,  naming  them,  and  some  of  the 
other  parties  die,  their  shares  are  to  be  paid 
to  their  personal  representatives.  Where  the 
decree  directed  the  share  of  an  heir,  who  was 
a  married  woman,  to  be  paid  to  her  husband 
m  her  right,  and  he  subsequently  died, — ffeltL, 
that  it  must  be  paid  to  her.  Where  one  of 
the  female  heirs,  after  the  decree,  married, — 
ffeldj  that  her  share  ought,  in  view  of  the 
statutes  relating  to  the  property  of  married 
women,  to  be  paid  to  her  instead  of  to  her 
husband.  Supreme  Ct.,  1858,  Bobinson  «. 
McGregor,  16  Barb.,  581. 

138.  Ihveetliig.  The  commissioners  in  par- 
tition  are  bound  to  invest  the  fund  in  perma- 
nent securities  at  interest.  Where  the  com- 
missioners loan  to  one  of  their  own  number, 
he  is  liable  for  interest,  and  his  executors  can- 
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not  be  heard  to  interpose  the  non-performance 
of  duty  as  a  defelice.    Ih. 

138  a.  Infants'  moneys  hoi{  paid :  liabilities 
of  guardians,  &c.     Cook  «.  Lee,  6  Paige^  158. 

D.  In  Civil  Actions  (under  the  Code  of  Pro.) 

139.  Under  the  Code,  partition  may  be  by 
action.  Supreme  Ct.,  8p.  71,  1848,  Watson  t>. 
Brigham,  3  Hm.  Pr.,  290 ;  S.  C,  1  Code  R.,  67 ; 
Backus  f>.  Stilwell,  8  How.  Pr.,  818;  8.  0.,  1 
Code  JR.,  70. 

140.  Proceedings  for  partition  under  the 
Revised  Statutes  may  be  instituted  by  petition 
as  before  the  Code.  Supreme  Ct.,  Sp.  71, 1848, 
Traver  v.  Traver,  8  ffow.  Pr.,  851 ;  8.  0.,  1 
Code  R.,  112;  affirmed.  Gen.  T.,  1849,  8  How. 
Pr.,  868,  note;  but  see,  to  the  contrary,  Oroghan 
t).  Livingston,  17  K  7.  (8  Smith),  218 ;  8.  0., 
6  AbhotU^  Pr.,  850;  affirming  8.  0.,  25  Ba/rh., 
38*;  Matter  of  Oavanagh,  14  ^&^£t«'iV. 

141.  Though  the  proceedings  at  law  by  pe- 
tition are  not  taken  away  by  the  Oode,  the 
remedy  by  suit  in  equity  is  now  by  action 
under  the  Oode.  Supreme  Ot.,  Sp.  T.,  1849, 
Myers  «.  Rasback,  4  How.  Pr.,  88 ;  8.  0.,  2 
Oode  R.,  18 ;  Row  «.  Row,  4  How.  Pr.,  188 ; 
1858,  Ripple  «.  Gilbom,  8  Id.,  456 ;  and  see 
Jennings  t.  Jennings,  2  AhhotU?  Pr.,  6. 

142.  One  action,  only,  for  partition  of  sev- 
eral tracts.    Rule  77  of  1858. 

143.  To  be  entitled  to  a  partition,  and,  if 
necessary,  a  sale,  under  the  statute,  it  is  not 
necessary  to  be  an  actual  occupant  of  the 
premises  or  hold  an  immediate  present  estate 
therein.  A  pevon  possessed  of  an  undisputed 
titie  to  an  undivided  share  in  remainder,  al- 
though there  be  an  existing  admitted  life-estate 
covering  the  whole  premises,  is  "  a  person  in 
possession  of  the  lands  of  which  partition  is 
sought,  as  tenant  in  common,^'  within  the 
meaning  of  the  statute.  Supreme  Ct.,  1857, 
Blakely  v.  Oalder,*  18  How.  Pr.,  476.  To  the 
contrary,  Sp.  T.,  1854,  Fleet  v.  Boriand,  11 
Id.,  489. 

144.  Batate  of  inheritanca    A  deed  con- 


*  The  judgment  was  affirmed,  Ct.  of  Appeals,  1857, 
in  15  N.  7.  (1  StMiOC)y  617,  on  the  ground  that  where 
the  jarindiction  of  the  court  over  the  parties  and  the 
Bubjeot-matter  is  anqaestioned,  the  fact  that  plain- 
tiff had  only  an  estate  in  remainder,  even  though  it 
were  conceded  that  by  reason  thereof  she  was  not 
entitled  to  maintain  the  action,  would  not  operate 
to  impair  the  title  acquired  by  the  purchaser  at  the 
sale. 
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veyed  all  mines,  rainerals,  &c.,  in  certain  lands, 
with  the  right  to  work  the  same ;  and  to  put 
up  buildings  and  to  use  all  land  neoessarj^,  and 
the  right  of  ingr&  and  egress ;  to  have  and 
to  hold  the  said  mines,  &c.,  to  the  grantee,  his 
eirs  and  assigns,  forever.  Held,  that  the  es- 
ate  conveyed  was  an  estate  of  inheritance, 
and  was  such  an  interest  as  comes  within  the 
intent  and  meaning  of  the  provisions  of  the 
Revised  Statutes  relative  to  partition;  and  that 
an  action  would  lie  for  the  partition  of  such  in- 
terest. Supreme  Ot.,  1868,  Oanfield  «.  Ford,  28 
Barb.,  886;  affirming  S.  0.,  16  Bow.  Pr.,  478. 
145b  Husband  and  wife.  A  testator  hav- 
ing devised  an  undivided  interest  in  an  estate 
to  a  husband  in  trust  for  his  wife  during  her 
life,  and  at  her  death  to  her  heirs,  subject  to 
a  life-estote  in  the  husband,  if  he  survived  her, 
— JTtfZd,  h  That  on  a  partiti<Hi,  the  proceeds 
of  the  interest  so  devised  should  be  broug||t 
Into  court  and  invested,  the  income  to  be  paid 
to  her  during  her  life,  to  her  husband  after  her 
death,  if  he  survived  her,  and  to  go  to  her  heirs 
thereafter.  2.  That  in  such  case,  the  husband 
and  wife  being  plaintifis  in  the  action  for  par- 
tition, their  having  taken  judgment  that  Uieir 
share  of  the  proceeds  should  be  paid  over  to 
them,  instead  of  being  so  brought  into  court, 
was  aa  irregularity  for  which  the  purchaser's 
motion  to  be  discharged  should  be  granted, 
unless  the  plaintiff  should  amend.  Supreme 
GU,  Sp.  r.,  1868,  Noble  «.  Cromwell,  26  Barl.^ 
^476;  8.  0.,  6  AJbhotW  Pr,,  69. 

146.  Inliuit  pUintiiC  Supreme  Court  may 
authorize  proceedings  to  be  instituted  on  behalf 
of  an  in&nt.    Loxm  of  1862,  411,  ch.  277. 

147.  Under  section  2  of  the  above  act, — 
which  directs  that  no  partition  or  sale  shall 
be  ordered,  ^'unless  it  be  made  satis£ftctorily 
to  appear  that  the  interests  of  such  infieint  re- 
quire such  partition  or  sale," — it  is  not  suffi- 
cient that  the  referee  reports  ^^that  in  his 
opinion  it  would  be  proper  to  allow  said  in- 
fants to  prosecute  an  action  for  the  partition 
or  sale  of  the  real  estate  mentioned  in  the 
petition."  The  facts  should  be  set  forth,  that 
the  court  may  judge  of  the  necessity.  Supreme 
Ct,  Sp.  7.,  1866,  Matter  of  Marsac,  16  How. 
Fr.,SQZ. 

148.  The  role  that  advene  titlee  are  not 
to  be  tried  in  partition  [1  Johns.  Oh.,  Ill ;  4 
Barb.,  498],  is  not  changed  by  the  Code.  Su- 
preme Ct.,  1858,  Stryker  «.  Lynch,  11  ^.  F. 
Leg.  OU.,  116. 


149.  All  the  inoumbranoeni  should  be 
made  parties,  so  that  the  land  may  be  sold 
free  of  all  liens  upon  it^,  but  general  creditors 
need  not  be  joined.  Supreme  Ct,^  Sp,  Z,  1862, 
Bogardus  v.  Parker,  7  Bow.  Fr.,  306. 

150.  A  creditor  of  a  deceased  person  who 
has  not  recovered  judgment  which  is  a  lien 
on  the  land,  is  not  entitled  to  be  made  a  party 
to  a  partition  suit  instituted  for  the  purpose 
of  apportioning  real  estate  of  the  late  debtor 
among  his  heirs  and  devisees,  in  order  to 
enforce  his  claim  to  be  paid  out  of  such  lea} 
estate.  His  remedy  is  to  petition  for  a  sale 
under  the  statute.  Supreme  Ct.^  Sp.  71, 1866. 
Waring  c.  Waring,  8  AlibotW  Pr.^  246. 

151.  The  wife  of  the  i^aintiff  is,  by  virtue 
of  her  inchoate  right  of  dower,  a  necessary 
co-plaintiff.  [2  Rev.  Stat,  4  ed.,  677 ;  7  Paige, 
887.]  Supreme Ct,,Sp.T^l&^^Bkp\^\ib 9. Q\\' 
bom,  8  Bow.  Pr.^  466. 

152.  A  widow  daimin,}  a  right  >f  dower  ia 
a  proper  but  not  a  necessary  party  to  pro- 
ceedings for  partition,  and  a  judgment  which 
makes  not  a  sale  but  actual  partition,  in  no 
way  affects  her  interest,  and  shouM  not  be 
disturbed  upon  her  motion  to  set  it  aside  for 
irregularity.  [1  Barb.,  660.]  Supreme  Ck^ 
Sp.  T.,  1864,  Gordon  o.  Sterling,  18  How, 
Pr.,  406. 

153.  Owner  of  fee.  In  a  suit  between  ten- 
ants in  common,  for  the  partition  of  an  interest 
in  real  estate  which  has  been  carved  out  of  the 
fee,  the  owner  of  the  fee,  who  is  the  comuon 
source  of  the  title  of  aU  th»  tenante  in  oommon, 
is  not  a  necessary  party.  The  partition  does 
not  affect  his  estate.  Supreme  Ct.^  1868,  Oan- 
field «.  Ford,  28  Boflrh^y  884;  and  see  S.  0. 
below,  16  How.  Pr.,  478. 

154.  Fersona  not*  in  ease.  Under  our 
statutes^  an  actual  partition  or  sale  under  a 
judgment  in  partition,  is  effectual  to  bar  the 
future  contingent  interests  of  persons  not  in 
eese^  though  no  notice  is  published  to  bring 
in  unknown  parties,  and  tiiough  such  future 
owners  may  take  aa  purchasers  under  a  deed 
or  will,  and  not  as  claimants  under  any  of  the 
parties  to  the  aotion.  It  eeeme^  that  it  would 
be  the  same  in  equity,  apart  from  the  statute. 
at.  ofAppeaU,  1868,  Mead  v.  Mitchell,  17  K 
F.  (8  Smith),  210;  affirming  S.  0.,  6  AhUtU^ 
Pr.^  92.  To  the  same  effect,  F.  Ohan.  Ct,^ 
1888,  Gheesman  «.  Thorne,  1  Edw.y  629.  Sur 
preme  Ot^  Sp.  71,  1868,  Noble  o.  Oromwel, 
26  iXarft.,  476;   ^.Q.,%  AlhoM  Pr.,^^.    To 
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the  contrary  was,  1854,  Woodham  9.  Maverick, 
^  Liv.  Law  Mag.,  487. 

155.  Appointment  of  guardian.  An  order 
of  the  conrt*  appointing  a  guardian  ad  litem 
upon  the  petition  of  infant  defendants  over 
fonrteen,  is  valid,  although  no  samnaons  had 
been  previoosly  served  upon  the  infants.  The 
jurisdiction  of  the  court  is  complete,  when  an 
answer  on  behalf  of  the  infants  has  been  put 
in  by  the  guardian  so  appointed.  2^.  Y,  Su- 
perior Ct^  1853,  Yarian  «.  Stevens,  2  Duer^ 
686,  To  similar  effect,  Supreme  OUy  Sp.  71, 
1856,  Lyle  c.  Smith,  18  flbw.  Pr.,  104;  1867, 
Disbrow  «.  Folger,  6  AhhotU^  Pr.,  68. 

15&  It  is  not  an  objection  to  the  title  that 
the  petition  by  tlie  infant  for  a  guardian  was 
not  verified  before  a  proper  officer,  or  that 
the  proofs  did  not  show  that  the  guardian 
had  no  interest  adverse  to  the  infant,  if  in 
lact  he  had  none.  Supreme  Ct.^  Sp.  T,^  1867, 
Disbrow  v.  Folger,  6  Abbotts'  Fr.,  68. 

157.  The  bond  required  by  the  Revised 
Statutes  to  be  ^ven  by  a  guardian  ad  litem 
must  be  executed  by  the  guardian  himself,  as 
well  as  by  the  sureties.  i\r.  T.  Superior  Ct., 
Sp,  71, 1866,  Jennhigs  «.  Jennings,  2  AbhotUi' 
Fr.,Q. 

156.  Ghiardian's  omiaaion  to  give  bond. 
The  failure  of  a  guardian  ad  litem  for  infant 
defendants,  iu  a  partition  action,  to  file  his 
bond  according  to  the  requirements  of  the 
statute,  does  not  render  the  proceedings  and 
judgment  absolutely  void.  It  is  merely  an 
irregularity,  of  which  the  court  have  the 
power  to  idlow  amendment  by  filing  a  bond 
nunc  pro  tune  before  or  after  sale.  The  pro- 
visions of  section  178  of  the  Code  of  Proce- 
dure,— ^relating  to  amendments, — are  applica- 
ble to  partition  actions;  and  the  power  of  the 
court  to  amend  in  such  actions  is  not  restrict- 
ed by  the  provisions  of  the  Laws  of  1862, 411, 
ch.  277,  which  authorize  the  filing  of  a  guar- 
dian's bond  after  judgment,  in  case  of  actual 
partition.  The  object  and  effect  of  Laws  of 
1852, 411,  and  Laws  of  1857,  ch.  679,— consid- 
ered. Gt.  0/ Appeals,  1858,  Oroghan  v,  Liv- 
ingston, 17  ^.  r.  (8  Smith),  218;  S.  0.,  6 
Abbotts' Fr.,  860;  affirming  S.  C,  26  Barb., 
886.  To  similar  effect,  Supreme  Ct,,  Sp.  T., 
1858,  Waring  v.  Waring,  7  AbbotU'  Fr.,  472. 

*  That  in  the  first  district  an  order  at  chambers* 
tcAy  operate  as  an  order  of  the  coort,  aee  Disbrow  •. 
Folger,  5  Abbotts'  I¥.,  68. 


To  the  contrary  was  y.  T.  Superior  Ot.,  Sp. 
T,,  1866,  Jennings  v.  Jennings,  2  Id.,  6.  Stt- 
preme  Ct.,  Sp.  T.,  1866,  Lyle  v.  Smith,  18 
Sow.  Fr.y  104. 

159.  Errors  in  complaint.  Where,  in  an 
action  for  partition,  all  necessary  parties  are 
joined,  any  error  in  stating  in  the  complaint 
their  interests,  or  any  omission  to  state  what, 
on  motion,  the  plaintiff  might  have  been  com- 
pelled to  insert  by  way  of  amendment,  is  not 
an  irregularity  which  can  affect  the  titlel  Suh 
preme  Ct.,  Sp.  T.^  1868,  Noble  v.  Oromwell« 
26  Barb.^  476;  S.  0.,  6  Abbotts*  Fr.,  69. 
^  160.  The  purchaser  is  not  to  be  discharged 
because  of  the  plaintiff's  omission  to  allege  in 
the  complaint  that  there  are  no  other  parties 
in  interest  or  incumbrancers  than  those  joined, 
or  the  referee's  omission  to  annex  to  the  report 
the  searches.  If  there  are  other  incumbrances, 
the  burden  is  on  the  purchaser,  who  asks  on 
such  grounds  to  be  discharged,  to  point  them 
out    [12  Wend.,  269 ;  10  How.  Pr.,  190.]  lb. 

161.  Claim  of  defendant  to  apdoiilo  liista. 
In  a  partition  suit,  the  complaint  is  not  bad 
for  mi^oinder  of  actions,  because  it  sets  up 
the  claim  of  one  of  the  defendants  to  a  specific 
lien  for  moneys  paid  to  extinguish  liens  on  the 
premises  sought  to  be  partitioned,  and  asks 
for  an  account  to  be  taken  of  such  advances. 
The  claims  of  one  defendant  may  be  disputed 
by  either  of  his  co-defendants  as  well  as  the 
plaintiff,  and  these  claims  may  be  tried  and 
settled  in  partition,  though  they  involve  long 
accounts.  Supreme  Ct.,  Sp.  71, 1852,  Bogardns 
9.  Parker,  7  Mow.  Fr.,  806. 

162.  That  whore  the  notioe  to  unknown 
ownen  has  been  omitted,  it  may  be  given, 
even  after  report.  Supreme  Ct.,  S^.  T,,  1856, 
Hyatt  e.  Pugsley,  28  Barb.,  286. 

163.  Reference  aa  to  title,  &o.  In  an  ac- 
tion for  petition,  if  judgment  is  to  be  taken  by 
default,  there  must  be  a  reference  to  the  clerk 
to  take  proof  of  the  title  and  rights  of  the  par- 
ties, before  the  appointment  of  commissioners. 
Supreme  Ct,  Sp.  T.,  1852,  Porter  v.  Lee,  6 
Mow.  Fr.,  491, 

164.  Omiaaion  to  advertise  for  liena.  In 
an  action  for  the  partition  of  real  estate,  an 
order  for  sale,  though  made  without  a  refer- 
ence as  to  general  liens,  and  without  any  ad- 
vertisement for  them,  is  not  void;  but  the 
parties  who  choose  to  omit  this  ordinary  ad- 
vertisement should  produce  at  their  own  cost, 
for  the  purchaser,  regular  searches  for  all 
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jadgments  and  decrees  for  at  least  twenty 
years.  A  sale  by  the  court  in  snob  a  suit, 
brongbt  by  heirs  for  the  partition  of  their  an- 
cestor's estate,  does  not  supersede  the  power 
of  the  surrogate  to  sell  the  same  property  to 
satisfy  the  debts  of  the  deceased.  A  pur- 
chaser at  such  a  sale  is  not  bound  to  rely  upon 
the  affidavit  of  the  administrator  that  there 
are  no  such  debts.  Supreme  Ot^  Sp,  T,,  1858, 
Hall  V,  Partridge,  10  Row,  Fr.,  188. 

165.  trnsettled  estate.  Where  a  sale  is 
made  in  partition,  within  three  years  from 
the  death  of  a  former  owner  of  the  lands,  the 
purchaser  should  be  allowed,  if  he  elects,  to 
have  a  reference  to  ascertain  whether  there 
are  any  unpaid  debts  of  such  owner,  for  pay- 
ment of  which  the  land  might  be  sold  under 
order  of  the  surrogate,  and  whether  any  will 
was  left  by  him ;  and  if  either  matter  be  found 
in  the  affirmative,  the  purchaser  must  be  dis- 
charged from  his  purchase.  [7  Paige,  652.] 
Supr&me  Ot,,  Sp.  21,  1867,  Disbrow  v,  Folger, 
6  Abbotts'  Pr,,  68. 

166.  Indebtedness  of  a  deceased  part-  owner 
of  real  property  can  form  no  valid  objection 
to  a  partition  between  his  heirs  and  the  other 
part-owners,  upon  the  application  of  the  lat- 
ter, or  to  a  sale  of  the  entire  property  in  a 
partition  action ;  but  the  proceeds  may  be  held 
by  the  court  subject  to  proceedings  by  the 
creditor.  Supreme  Ct.^  ^.  21,  1868,  Waring 
«.  Waring,  7  Abbotts'  Fr,^  472. 

167.  Pnrobase  from  Judgment-oreditor 
of  heir.  The  testator  devised  one  undivided 
third  of  his  real  property  to  his  widow,  and 
the  rest  in  equal  shares  to  his  children.  The 
interest  of  one  of  the  sons  was  sold  on  execu- 
tion against  him  upon  a  Judgment  recovered 
before  the  testator^s  death,  and  the  purchaser 
brought  an  action  against  the  other  devisees 
for  partition,  ffeld^  that  it  was  no  defence 
to  the  action  that  the  testator  held  the  notes 
of  the  son  whose  interest  the  purchaser  had 
acquired,  to  an  amount  exceeding  the  value  of 
the  interest  devised,  and  had  bequeathed  them 
as  part  of  his  personalty,  it  not  appearing  that 
the  moneys  for  which  such  notes  were  given 
were  paid  by  the  father  by  way  of  advance- 
ment The  fact  that  notes  had  been  given 
was  reason  to  presume  the  contrary.  Supreme 
Ct,  Sp.  T.,  1868,  Wisner  t).  Teed,  9  How.  Fr., 
148. 

168.  Notloe  of  commlsslonen'  meeting. 
The  statute  does  not  require  notice  of  the 


meeting  of  the  commissioners  to  be  given  to 
the  parties ;  but  it  is  required  by  the  rule  of 
law,  that  no  matter  on  which  a  judicial  de- 
termination of  the  rights  of  a  party  is  to  be 
had  shall  be  heard  in  his  absence,  unless  he 
has  notice  [4  Bl.  Oom.,  288  ;  Oow.  A;  H.  Notes, 
998;  6  Oow.,  108;  28  Wend.,  682];  and  both 
parties  are  entitled  to  be  heard.  [16  Johns., 
587;  7  T.  R.,  864;  8  Verm.,  887,  889.]  Where 
a  party  has  no  notice  and  does  not  attend,  the 
report  may  be  referred  back,  that  the  matter 
may  be  reheard  on  notice.  Washington  OouU' 
i/y  Ct.  (1868  ?),  Doubleday  c.  Newton,  9  How. 
Fr.,71. 

169.  As  technical  notice  is  not  required,, 
personal  notice  to  a  party,  although  he  ap- 
pears by  attorney,  is  sufficient,  if  he  actually 
attends.  Supreme  Ct.^  Sp.  7!,  1849,  Row  v. 
Row,  4  How.  Fr.^  188. 

170.  Death  pending  aotion.  The  referee's 
report  showed  that  certain  of  the  defendants 
died  pending  the  action  for  partition,  and  that 
their  interests  in  the  premises,  specifying 
them,  survived  to  other  of  the  parties  to  the 
aotion.  HelA^  1.  That  although  there  was  no 
reason  to  suppose  that  a  suggestion  of  the 
deaths  was  necessary  to  be  filed,  leave  should 
be  granted  to  the  plaintiffs  after  judgment  to 
file  such,  nunopto  tunc.  2.  That  the  objec- 
tion that  there  was  no  proof  of  service  of 
summons  in  the  action  upon  the  defendants 
so  deceased,  was  obviated  by  their  death, 
and  the  succession  to  their  interests,  of  other 
parties  who  were  shown  to  have  been  served. 
Suprms  Ct.,  Sp.  71, 1868,  Waring  v.  Waring, 
7  Abbotts'  Fr.,  472. 

171.  Judgment.  The  estate  of  each  known 
owner,  or  of  the  defendants  or  some  of  them, 
collectively,  when  their  rights  between  each 
oth^r  are  disputed  [8  Johns.  Oh.,  802],  should 
be  stated  in  the  judgment.  But  a  statement 
that  certain  definite  portions  belong,  coUeo- 
tively,  to  owners  who  are  unknown,  is  suffi- 
cient; and  they  may  be  described  in  general 
terms,  as  the  descendants  of  a  person  deceased. 
Supreme  Ct,  Sp.  Z,  1856,  Hyatt  v.  Pugsley, 
28  Barb.,  285. 

172.  Noting  conveyance  pending  snit 
The  fact  that  a  conveyance  by  some  of  the 
parties,  of  their  interests  in  the  premises, 
pending  the  proceedings  in  an  action  for  par- 
tition, and  before  judgment,  to  the  person 
who  afterwards  becomes  the  purchaser  at  the 
sale,  was  not  noted  in  the  judgment-roll,  is 


PARTNERSHIP. 


The  Bel&tiOB,  and  hov  it  ii  Oonftitated. 


not  an  iiTegularity  to  which  gnoh  purchaser 
can  object.  Supreme  Gt.,  Sp,  T.,  1868,  Noble 
f>,  Cromwell,  26  Ba/rh,^  476;  S.  0.,  6  AllotW 
Pr.,  59. 

173.  The  proper  practice,  in  partition  ac- 
tions under  the  Oode,  discussed.  Jennings  v. 
Jennings,  2  AhboM  Pr,^  6. 

174.  References,  &c.,  regulated.  Rule9 
78-80  0/1858, 

175.  Setting  oif  ahares  in  common.  Un- 
der the  Laws  of  1847,  657,  ch.  480,  §  4,* 
where  two  or  more  of  the  parties  interested 
desire  to  have  their  shares  set  off  to  them  to 
be  enjoyed  in  common,  the  order  of  reference 
for  that  purpose  should  be  granted  before 
final  decree.  Supreme  Ct,^  Sp,  3T,  1868,  Nor^ 
throp  «.  Anderson,  8  Hoxd,  Pr.,  851. 

176.  Airears  of  taxes  and  assessments  fur- 
nish no  ground  for  ordering  a  sale  instead  of 
partition.  Supreme  Ct.,  Sp,  21,  1854,  Fleet  t>. 
Borland,  11  Row,  Pr.,  489. 

177.  Deficient  quantity.  The  objection 
that  the  property  was  sold  by  a  map,  which 
described  it  as  some  four  or  five  feet  of  front, 
and  about  six  inches  of  depth,  more  than  it 
proved  to  be,  is  capable  of  being  removed  by 
a  reduction  of  price,  and  is  not  a  sufficient 
ground  to  discharge  the  purchaser.  N.  T.  Sur 
p&rior  Ct.^  Sp,  21, 1855,  Jennings  v.  Jennings, 
2AhhoMPr.,6. 

178.  For  protection  of  a  purchaser  in  par- 
tition against  a  contingent  dower-right,  the 
one-third  may  be  invested  as  principal.  SU' 
preme  Gt.^  Sp,  21, 1857,  Disbrow  «.  Folger,  5 
.AbboM  Pr.,tZ. 
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I.  The  Relation,  and  how  rr  is  Con- 
stituted. 

1.  Qeneral  role.  In  general,  a  Joint  nn- 
dertaking  among  two  or  more  persons  who 
are  to  participate  in  the  profit  and  loss  result- 
ing from  it,  oonstitntes  a  partnership.  Ot,  of 
Appeals,  1849,  Sage  v.  Sherman,  2  IT.  F.  (2 
Oomst),  418.  S.  P.,  Supreme  CfL,  1852,  Vas- 
sar  V.  Camp,  14  Barb^y  841 ;  affirmed  on  other 
points,  11  i\r.  r.  (1  Eem.),  441 ;  Hodgman  v. 
Smith,  18  Barb.,  802;  1858,  Fitoh  «.  Hall,  16 
EotD.  Pr.y  175. 

2.  Where  there  is  a  Joint  purchase  of  prop- 
erty, although  only  for  a  particular  adventure, 
upon  an  agreement  to  share  Jointly  in  the  ulti- 
mate profit  or  loss,  a  partnership  arises,  author- 
izing one  partner  to  give  notes  in  the  firm-name 
for  moneys  advanced,  services  rendered,  &c., 
in  relation  to  the  particular  husiness.  Su- 
preme  Gt.y  1828,  Oumpston  «.  McNair,  1  Wend,y 
467. 

3.  If  one  advances  money  to  a  merchant, 
and  the  profit  for  its  use  is  dependent  upon 
the  accidents  of  trade,  he  will  be  liable  as 
partner,  though,  by  his  agreement,  he  is  not 
to  risk  any  part  of  his  advance,  or  to  share  in 
the  losses  of  the  trade.  Non-compliance  with 
mere  municipal  regulations  as  to  the  forma- 
tion, or  registry  of  partnerships,  will  not  affect 
this  liability.  K  Y.  Superior  Ct,,  1861,  Oak- 
ley tJ.  Aspinwall,  2  Somdf,  7;  reversed  on 
other  grounds,  4  N,  F.  (4  Oomst,\  618. 

4.  Joint-ownership.    To  constitute  a  partr 
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ner^hip  as  l^etweeii  the  piu1;ies  themselves, 
ihere  mast  be  a  joint-ownership  of  the  part- 
nership fands  as  well  as  an  agreement  to  par- 
ticipate in  the  profits  and  losses  of  the  bnsi- 
ness.  Ohaneery^  1888,  Chase  v.  B^irrett,  4 
Faige,  148. 

5.  J^iaxips  pro^  and  Ign^.  To  constitute 
partnership  so  that  the  act  of  one  partner  will 
bind  the  others  or  inure  to  their  benefit,  there 
must  be  not  merely  a  joint-ow^iership,  but  also 
an  agreement  to  share  in  profit  and  loss.  Su" 
preme  Ot.,  1801,  Holmes  v.  United  Ins.  Co.,  2 
Johns.  Cos,,  829.  Ot,  qf  Errors,  1812,  Post  c. 
Kimberljr,  9  Johns.,  470. 

.6.  A  mere  commnnity  of  interest  in  land  or 
persoual  property  does  not  make  men  part- 
ners. There  must  be  some  joint  adventure, 
and  an  agreement  to  share  in  the  profit  and 
loss.  Supreme  Ct.,  1886,  Porter  v.  IjIcCUare, 
16  Wend.,  187. 

7.  Thus,  where  defendants  being  owners  of 
a  mill-site,  contracted  with  mechanics  to  build 
a  mill  for  them,  and  one  of  them  advanced 
more  than  his  half  of  tthe  4i8burse!meQtB, — 
Held,  they  were  not  partners,  and  he  could 
recover  back  the  balance  due  on  such  advices 
in  an  action  at  law.    lb. 

B.  "forking  on  vbarea.  An  agreement  by 
one  to  work  another's  farm  on  shares,  not 
looking  to  a  sale  of  the  products,  does  not 
make  them  partners.  [OoUy.  qn  Partn.,  8, 12 ; 
^Yerm.,  119;  10  Id.,  170.]  Supreme  Ct., 
1841,  Putnam  v.  Wise,  1  ffill,  294. 

9.  Qroflp  ^mipg'*'  To  constitute  persons 
partners,  as  between  themselves,  there  must 
be  an  interest  in  the  profits,  as  profits.  An 
agreement  to  divide  gross  earnings  is  not  suf- 
ficient. Ct,  qf  Appeals,  1861,  Pattison  ». 
Blanchard,  6  IT.  Y.  (1  SeU:),  186.  S.  P.,  Su^ 
preme  Ct,,  1847,  Heimstreet  d.  Rowland,  Q 
Den.,  68. 

10.  The  plaintiffs  agreed  with  defendant 
that  plainti^  should  run  a  line  of  stages  from 
Saratoga  to  G.,  and  defendant  should  run  a 
line  from  G.  to  Whitehall;  each  to  run  the 
portion  of  the  route  at  their  own  expense,  <S»3., 
but  in  connection  with  the  other,  with  power 
""o  receive  fare  on  his  p9rtion  for  the  whole 
.oute.  The  gross  amount  of  all  the  fares  re- 
ceived was  to  be  divided  periodically  between 
them,  in  proportion  to  the  distances  the  pas- 
sengers had  been  carried  by  them  respectively. 
Held,  not  a  partnership  as  between  the  par- 
ties so  as  to  prevent  qne  suing  the  other  at 


law ;  though  it  might  be  one  as  between  them- 
and  third  persons.    Tb, 
XL  i|hai;iB  of  profits  9b  compensation  for 

senrioeo.  To  make  one  a  partner,  he  must 
have  a  right  to  a  share  of  the  profits,  as  profits ; 
that  is,  as  the  result  of  the  capital  and  indus- 
try in  which  both  are  interested,  and  not  as  a 
measure  of  compensation  only ;  he  must  have 
an  interest  in  the  stock,  with  the  right  of  con- 
trol. F.  T.  Superior  Ot.,  1860,  Ogden  «.  As- 
tor,  4  San^if.,  811. 

12.  This  principle  applied  in  a  peculiar  caae. 
lb. 

13.  Where  one  person  advances  funds  for 
carrying  on  trade,  and  another  gives  his  per- 
sonal services,  for  whicn  he  is  to  receive  a 
portion  of  the  profits,  there  b  a  partnership 
existing  between  them,  both  as  between  them- 
selves and  as  regards  third  persons.  Supreme 
Ot,  1819,  Dob  V.  Halsey,  16  Johns.,  84. 

14.  One  who  is  employed  in  the  business  of 
a  firm  in  a  subordinate  capacity,  having  no 
interest  in  the  capital,  nor  sharing  tiability  for 
losses,  is  not  rendered  a  partner  by  the  fact 
that  he  is  to  receive  a  portion  of  the  profits  in 
compensation  for  his  services.  So  held,  where 
the  question  was,  whether  such  employee  could 
be  held  liable  upon  contracts  of  the  firm.  Ot. 
of  Appeals,  1849,  Burckle  «.  Eckhart,  3  K  7. 
(8  Oomst.),  182. 

15.  So  A«2i,  likewise,  where  the  question 
was,  whether  such  employee  was  a  competent 
witness  for  his  employers.  Supreme  Ot,  1838, 
Vanderburgh  v.  Hull,  20  Wend.,  70. 

16.  tTnderwrlters  do  not  become  partners 
because  they  subscribe  the  same  policy.  Nor 
is  it  enough  to  constitute  them  partners  that 
after  a  loss  they  accept  an  abandonment,  and 
appoint  a  common  agent  to  manage  the  prop- 
erty. PifiGerent  persons  may  appoint  the  same 
agent  to  manage  their  business  without  be- 
coming partners.  And  to  hold,  that  accepting 
an  abandonment  made  them  partners,  would 
deprive  them  of  the  security  intended  by 
abandonment,  and  would  be  ux^ust,  because  a 
man  ought  to  have  opportunity  to  ohoo9e  his 
partner.  Supreme  Ct.,  1806,  United  Ins.  Co. 
V.  Scott,  1  Johns.,  106. 

17.  XTndertcddng  relative  to  real  proper* 
ty.  An  agreement  between  two  persons,  that 
one  shall  advance  to  the  other  a  sura  of  money 
and  build  for  him  a  store,  and  receive,  in  lieu 
of  rent  and  interest,  one  half  of  the  profits  of 
the  business  to  be  conducted  therein,  does  not 
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iMoeasarily  render  th«m  partners  as  between 
themselves.  K  F.  dm.  Pl,^  1^55,  Pinckney 
e.  Keyler,  4  E.  B.  Smith,  469. 

18.  A.  and  6.  enter  into  a  eontraot  with  0. 
for  a  oonyeyanoe  from  him  to  them  of  a  farm, 
and  thai  they  will  pay  a  part  in  good  negotia- 
ble promissory  notes,  to  be  indorsed  by  them ; 
— Held,  that  this  does  not  oonstitate  them 
special  partners,  so  that  one  can  bind  both  by 
an  indorsement  in  the  name  of  both,  without 
the  knowledge  and  consent  of  the  other.  Su- 
preme Ot,,  1825,  Ballon  «.  Spencer,  4  (%no.,  168. 

19.  W.,  iB.,  and  A.,  having  entered  into  a 
contract  with  a  taropike  corporation  to  make 
and  complete  a  certain  road,  afterwards  made 
an  agreement  with  M.,  ^*to  let  him  hetve  a 
share  of  the  profits,  if  any,  in  making  the 
second  ten  miles  of  the  road,  in  proportion  to 
the  help  he  afforded  in  oompleting  the  same ; 
the  one  half  to  be  taken  from  W.'s  part,  the 
other  from  B.'e  and  A.'s  part  ;*' — Held,  l^at 
this  agreement  did  not  create  a  partnership 
between  M.  and  the  others,  snch  as  would  pre- 
^nt  him  from  maintaining  an  action  against 
them  at  law,  bat  was  only  a  mode  of  paying 
him  for  his  help  and  labor.  Supreme  Ot., 
1818,  Mnzzy  «.  Whitney,  10  Johns,,  2£6. 

20.  Persons  engaged  in  building  a  mill,  on 
en  agreement  to  share  in  the  profit  and  loss, — 
EM,  partners  so  as  to  rendo*  one  liable  for 
purcbaeee  made  by  the  otiier  in  his  own  name, 
but  for  the  use  of  the  firm.  Supreme  Ot., 
181%,  Reynolds  «.  Cleveland,  4  Oow,,  282. 

2SL  H.  and  G.  agreed  with  W.  that  W.,  with 
funds  to  be  advanced  by  H.  and  G.,  should 
bny  lands  in  his  own  name  and  on  his  own 
responsibility,  and  that  H.  and  G.  should  not 
be  responsible  for  any  liabilities  or  acts  of  W., 
except  that  so  far  as  cash  capital  should  be 
placed  in  the  hands  of  W.,  that  capital  should 
be  subject  to  its  pMroportion  of  the  losses.  In 
an  action  to  charge  H.  as  partner  for  services 
rendered  by  plaintiff,  as  clerk  and  book-keeper 
in  conducting  the  Joint  business  of  the  asso- 
ciates,— Held,  that  he  was  liable;  the  claim 
being  not  for  purchase-money  of  lands,  bought 
without  the  concurrence  of  the  associates,  but 
for  mercantile  services  necessary  for  all,  and 
rendered  for  the  benefit  of  all  the  associates, 
in  purchases  and  sales  made  for  their  joint 
benefit.  Supreme  Ct,,  1864,  Benners  v.  Har- 
rison, 19  Sar%,,  68. 

22.  An  agreement  by  a  farmer  on  the  one 
part,  and  his  sons  aud  son-in-law  upon  the 


other,  that  the  latter  should  contribute  their 
implements  and  stock  and  labor  upon  the 
farms  of  the  former  for  a  term  of  years,  and 
that,  at  the  end  of  the  term,  they  should  have 
half  the  personal  property  thereon,  and  that 
he  would  convey  to  them  one  half  of  the  land ; 
it  being  apparently  his  intention  to  keep  the 
title  of  the  whole  real  and  personal  property 
in  hioMelf  for  the  term  ;'-^Eeld,  not  a  partner- 
ship. Chancery,  1888,  Chase  e.  Barrett,  4 
Piiige,  148. 

23.  Shipping.  Though  the  part-owners  of 
a  ship  are,  generally  speaking,  tenants  in  com* 
mon,  yet  there  may  be  a  special  partnership 
between  them,  in  the  ship  as  well  as  In  the 
cargo,  in  regard  to  a  particular  voyage,  or 
adventure,  and  in  the  proceeds  arising  from 
the  sale  of  them,  and  the  profits  of  the  voyage. 
at,  of  Errors,  1822,  Mnmford  «.  NicoU,  2a 
Johns.,  611. 

24.  And  where,  in  such  a  case,  one  of  two 
owners  receives  the  whole  proceeds,  he  has  a 
right  to  retain  them,  until  be  is  indemnified 
for  what  he  has  advanced,  more  than  his  share, 
for  outfit,  Repairs,  or  expenses  of  the  vessel 
for  the  particular  voyage  or  adventure;  but 
not  for  a  general  balance  of  account,  there 
being  no  general  partnership.    lb. 

25.  A  ship  was  built,  one-fourth  fbr  D.  h 
D.,  being  partners,  and  the  residue  for  0.  and 
others,  in  several  proportions,  under  a  contract 
of  all  concerned,  that  she  should  run  in  a  par- 
ticular trade,  under  the  command  of  0.,  and 
that  the  firm  of  D.  &  D.  were  to  be  ship's 
husbands,  or  agents.  She  was  run  under  this 
arrangement  for  some  time,  when  0.  and  the 
other  owners  removed  D.  &  D.  from  the 
agency  and  appointed  another  agent,  but 
made  no  change  in  the  employment  of  the 
vessel ; — Held,  that  this  was  a  case  of  part- 
nership in  the  vessel,  as  well  as  in  the  busi- 
ness of  running  her.  Supreme  Gt.,  1860,  Dun- 
ham t>.  Jarvis,  8  Barb.,  88. 

26.  Oargo.  H.  and  others  were  owners  in 
distinct  proportions,  of  a  cargo  purchased  with 
the  proceeds  of  an  outward  cargo,  also  belong- 
ing to  the  same  persons.  H.  was  not  con- 
nected in  trade  with  the  others,  and  made 
insurance  on  his  own  account  upon  the  cargo 
generally,  "interest  as  may  appear."  There 
was  no  agreement  between  the  parties,  to 
share  in  the  future  sale  of  the  cargo ;  and  the 
other  owners  could  not  cover  any  part  of  their 

i  interest  under  the  policy.    Held,  that  they 
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were  not  partners.  Supreme  Ct.^  1801,  Holmes 
«.  United  Ins.  Go.,  2  Johns,  Cos.,  829. 

27.  A.  dc  M.,  partners,  owned  three-fourths 
of  a  vessel,  and  B.  &  K.  one-foarth.  They 
agreed  to  fit  her  oat  on  a  voyage  to  L.  Three- 
fourths  of  the  cargo  was  purchased  hy  A.  & 
M.,  and  the  other  fourth  by  B.  &  E.,  but  the 
part  of  B.  dE  K«  was  not  distinguished  from 
the  rest  of  the  cargo  by  any  particular  marks. 
The  whole  cargo  was  to  be  sold  at  L.  for  the 
joint  account  and  benefit  of  both  firms,  and  it 
was  sold  at  L.  accordingly ;  but  there  was  no 
agreement  to  share  jointly  in  the  ultimate 
profit  and  loss  of  the  adventure; — Held,  that, 
under  the  circumstances,  there  was  no  part- 
nership between  A.  &  M.  and  B.  &  K.,  so  as 
to  render  the  act  of  M.  in  disposing  of  the  re- 
turn-cargo binding  as  the  act  of  a  firm  upon 
B.  &  E.  Even  if  there  were  a  partnership  as 
to  the  transportation  and  selling  of  the  out- 
ward cargo,  yet  it  terminated  with  the  sale  of 
the  outward  cargo,  and  the  interest  of  A.  & 
IL  and  B.  &  E.  in  the  return-cargo  was  sep- 
arate and  distinct,  each  being  entitled  to  his 
respective  proportion  of  it,  without  any  oon- 
<sern  in  the  profit  or  loss  which  might  ulti- 
mately arise.  Ot,  of  Brrors,  1812,  Post  e. 
Eimberly,  9  JoJim.^  470. 

2a  Goods  bou^t  The  defendant  sold  ab- 
aolutely  one  half  of  a  lot  of  cotton  to  the  plain- 
tiff, and  obtained  an  advance  from  him  to  the 
ftdl  value  of  the  other  half;  and  the  whole 
was  by  consent  consigned  to  the  plaintiff's 
correspondents  to  be  sold,  and  was  sold  at  a 
loss.  Held^  that  though  partners  in  the  trans- 
action as  to  others,  they  were  not  so  between 
themselves,  and  the  plaintiff  could  recover 
half  the  loss.  Supreme  Ot^  1834,  Peltier  «. 
Bewail,  12  Wend.,  886. 

29.  The  plaintiff  purchased  of  the  defend- 
ants the  one-sixth  of  sixty-six  bales  of  cotton, 
for  which  he  paid  them  in  full.  The  purchase 
was  made  in  Boston,  under  an  agreement  that 
the  cotton  should  be  delivered  at  New  York, 
and  be  there  sold  on  account  of  all  the  owners 
and  be  divided  between  them.  When  the 
cotton  arrived  in  New  York,  the  defendants, 
instead  of  making  a  sale  or  division,  by  mis- 
take, and  without  the  consent  or  knowledge 
of  the  plaintiff^  sent  it  out  of  the  State  to  a 
manufactory  belonging  to  themselves  in  New 
Jersey. 

Held^  that  the  agreement  did  not  constitute 
all  who  were  interested  in  the  cotton,  partners, 


so  as  to  preclude  the  plaintiff  from  maintain 
ing  an  action  against  ^e  defendants  alone  for 
the  eleven  bales  or  their  value  to  which  he 
was  entitled.  The  defendants,  by  not  deliv- 
ering the  cotton  in  New  York  according  to 
their  agreement,  rendered  themselves  sepa- 
rately liable.  N.  T.  Superior  Gt^  1867,  Ward 
«.  Gaunt,  6  Ihier^  257. 

30.  Two  persons  engaged  in  a  joint  pur- 
chase and  sale  of  a  quantity  of  cotton, — Held^ 
under  the  circumstances,  partners  in  the  ad- 
venture so  as  to  enable  one  to  muntain  a  bill 
for  an  accounting  against  the  other.  Ounning- 
ham  «.  Littlefield,  1  Ed/Ui.^  104. 

31.  Goods  belonging  to  two  individuals 
were  consigned  to  a  third,  to  be  sold,  upon 
an  agreement  that,  instead  of  commissions, 
the  consignee  should  retain  one  half  of  the 
proceeds  of  the  sale,  after  reimbursing  the 
consignors  the  cost  of  the  property.  HM^ 
that  this  did  not  constitute  a  partnership  be- 
tween the  parties,  so  as  to  render  the  consignee 
liable  for  the  purchase-money.  It  was  a  case 
of  a  resort  to  the  profits  as  a  means  of  deter- 
mining compensation  for  services.  Supreme 
Ct.,  1856,  Fitch  o.  Hall,  25  Barb.,  18. 

32.  £(torekeeping.  0.  loaned  B.  $1,000  for 
one  year,  demised  to  him  a  store,  and  fur- 
nished his  son  as  a  clerk,  without  specific 
compensation^  B.  agreeing  to  invest  at  least 
$8,000  in  the  business  of  storekeeping,  to 
manage  it  during  the  term,  to  render  an  ac- 
count at  the  end  of  it,  and,  if  required,  to  pay 
over  the  $1,000  and  surrender  the  store  to  0., 
and  pay  him  one-third  of  the  profits  of  the 
business.  Meld,  a  partnership,  so  as  to  render 
0.  liable  for  debts  to  third  persons.  Supreme 
Ct,  1841,  Cnshman  «.  BaUey,  1  HiU,  626. 

33.  Defendant  was  employed  by  plaintiff  as 
superintendent  of  a  store  for  one  year,  and  was 
to  receive  for  his  compensation  ^^a  sum  equal 
to  one  half  the  net  profits."  Held^  they  were 
not  partners  as  between  themselves,  so  as  to 
restrict  the  plaintiff  to  a  suit  in  equity.  To 
make  one  a  partner,  he  must  have  an  interest 
in  the  profits,  as  profits.  Suprems  Ot^  1868, 
Brockway  «.  Burnap,  16  Ba/rh.,  809. 

34.  The  plaintiff  employed  the  defendant  to 
act  as  his  agent  in  certain  mercantile  business, 
to  be  carried  on  in  the  name  of  the  plaintiff 
The  defendant,  as  a  compensation  for  his  ser- 
vices, was  to  receive  one  half  of  the  profits  of 
the  business ;  but  he  had  no  authority  to  con- 
tract debts  in  the  name  of  the  plaintiff^  nor 
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was  he  liable  to  third  persons  for  any  respon- 
fiibilities  created  for  the  concern.  No  profits 
were  ever  realized,  but  losses  ensued,  and 
the  plaintifif  brought  an  action  against  defend- 
ant for  money  received  to  his  use.  Eeld^  that 
there  was  not  such  a  partnership  between  tlie 
parties  as  would  bar  the  action  at  law.  ilT.  F. 
Superior  Ot,^  1829,  Ross  v.  Drinker,  2  Eall, 
415. 

35.  An  agreement  between  a  merchant  in 
France  and  one  in  the  United  States  to  share 
certain  profits, — Eeld^  under  the  circumstan- 
ces, to  constitute  them  partners,  so  as  to  make 
the  French  partnei  liable  for  goods  sold  to  the 
one  resident  here.  Walden  «.  Sherburne,  15 
Johm,^  409. 

36.  Mannfeotoiiiie;.  Jointownera  of  a 
paper-mill  sold  no  paper  on  joint  account, 
but  each  partner  sold  individually,  and  ac- 
counted to  the  others  for  the  value  of  his 
sales.  Defendant  bought  from  one  partner, 
with  knowledge  of  this  course  of  dealing. 
Bsldy  that  such  partner  could  sue  alone  for 
the  price.  The  partnership  was  special ;  and 
the  sale  was,  in  effect,  a  sale  by  the  individual 
partner.  Suipreme  Ct.^  1799,  Ensign  «.  Wands, 
1  JohM,  Om.,  171. 

37.  Where  one  furnished  a  kiln,  and  both 
contributed  materials  and  labor  to  making 
lime,  which  was  to  be  equally  divided  be- 
tween them, — Held^  that  there  was  a  tech- 
nical partnership ;  but  ■  that  the  adventure 
having  terminated,  and  there  being  but  a  single 
item  to  liquidate,  an  action  at  law  might  be 
maintained  by  one  partner  against  the  other 
for  the  sum  due.  Supreme  Ct.^  1880,  Musier 
V.  Tmmpbour,  5  Wend.^  274. 

38.  0.  leased  a  manufacturing  establishment 
to  M.  &  P.,  they  agreeing  to  carry  it  on,  0. 
furnishing  the  means.  It  was  stipulated  that 
O.  was  to  have,  over  and  above  his  advances, 
"a  profit"  of  one  cent  a  yard  for  every  yard 
manufactured,  not  exceeding  six  thousand 
yards  a  week,  and  M.  &  P.  were  to  have  the 
balance  of  profits,  and  the  entire  profit  arising 
from  the  manufacture  and  sale  of  all  goods 
made  by  them  beyond  six  thousand  yards  a 
week.  Eeld^  an  agreement  for  the  profits,  as 
profits,  and  that  0.  "was  a  partner  in  the  busi- 
ness, and  liable  for  goods  bought  by  M.  dc  P. 
in  the  course  of  the  business.  Supreme  Ct, 
1848,  Everett  v.  Ooe,  5  Den,,  180. 

39.  An  iron  manufacturing  corporation 
leased  their  mills,  machinery,  and  premises  to 


G.,  he  agreeing  to  pay  them  one-fourth  of  the 
net  profits  of  the  business,  after  deducting  all 
charges,  with  certain  exceptions,  which  were 
not  to  be  charged  in  making  up  the  profits. 
One  half  the  company^s  fourth  was  to  be  paid 
annually,  and  the  rest  at  end  of  term ;  G.  was 
to  expend  not  exceeding  $6,000  in  repairs  and 
machinery  for  the  works,  and  to  retain  the 
amount  out  of  the  company's  fourth,  ffeld^ 
that  the  business  to  be  carried  on  by  G.  being 
within  the  corporate  powers  of  the  corpora- 
tion, the  contract  made  it  a  partner,  and  it 
was  liable  to  third  persons.  The  effect  of  the 
agreement  was  to  give  the  corporation  an  in- 
terest in  the  profits,  as  profits.  Supreme  CU, 
1851,  OatskiU  Bank  v.  Gray,  14  Barh,  471. 

40.  Fany.  The  proprietor  of  a  ferry  leased 
it  to  one  who  agreed  to  run  it,  pay  expenses, 
and  pay  over  to  the  lessor  one  half  the  gross  re- 
ceipts. HM^  not  a  partnership  therein,  so  as 
to  render  the  proprietor  liable  to  third  persons 
— e,  g,j  for  damages  for  negligence  in  running 
the  boats.  Supreme  Ct.,  1847,  Heimstreet  «. 
Howland,  5  Dm.,  68. 

41.  PostofBoe.  One  of  two  partners  was 
d^uted  by  a  postmaster  to  keep  the  office 
for  the  profits.  The  office  was  kept  at  the 
partnership  store,  and  the  business  transacted 
by  the  copartners  and  their  clerks  indiscrimi- 
nately ;  all  the  accounts  and  entries  were  kept 
in  the  partnership  books,  and  the  receipts  and 
disbursements  of  the  office  went  into  and  were 
paid  out  of  the  partnership  funds.  There  had 
been  two  adjustments  of  the  partnership  ac- 
counts, but  it  did  not  appear  that  the  deputy 
had  then  set  up  any  exclusive  claim  to  the 
emoluments  of  the  office.  Eeld,  that  they  be- 
longed to  the  finn.  Ohamery^  1889,  Caldwell 
V.  Lieber,  7  Paige^  488. 

4Z  Two  mercantile  fimiB  mutually  agreed 
each  to  put  out  contracts  for  sale  and  delivery 
of  produce  at  future  days,  all  profits  of  such 
adventures  and  all  losses  to  be  equally  divided 
between  the  firms.  Held,  that  the  one  firm 
were  liable  as  partners  upon  a  contract  made 
accordingly,  and  signed  by  the  other  firm. 
Ct,  of  Appeals,  1854,  Smith  v.  Wright,  1  Ab- 
lotW  Pr.,  243. 

43.  Caxiyliig  roatea,  oonneoted.  Propri- 
etors of  stages  running  them  on  a  continu- 
ous route,  under  a  peculiar  agreement, — Held^ 
partners,  so  that  all  were  liable  for  the  negli- 
gence of  the  servant  of  one.  Ohampion  «. 
Bostwick,  18  Wend,,  175 ;  affirming  S.  0.,  11 
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Id,^  671 ;  and  see  Weed  t>.  Saratoga  &  Sohe- 
Deotady  R.  R.  Oo.,  19  Id.,  584. 

44.  An  agreement  to  run  stages  ander  pecu- 
liar cireamstanceSf—JSe^ci,  not  a  partnership, 
such  as  would  prevent  an  action  at  law  for  a 
balance  s^nck.  Wetmore  9.  Baker,  9  Johns,, 
807.  Compare  Mohawk  &  Hudson  R.  R.  Oo. 
«.  Niles,  8  Hill,  162. 

45.  Carriers  upon  a  canal  and  lake,  associ- 
ated into  a  continuous  line,  and  contracting  by 
a  common  agent,— ^02t2,  all  liable,  under  the 
circumstances,  for  a  loss  upon  any  part  of  the 
route.    Slooum  v,  Fairchild,  7  HiU,  292. 

46.  Proprietors  of  three  distinct  transpor- 
tation lines  co-operating  so  as  to  form  one 
entire  ronte,-^j?0^  under  the  circumstances, 
not  partners  so  as  to  render  the  proprietor  of 
one  line  answerable  for  a  failure  to  carry,  oc- 
curring upon  another.  Brig^s  v.  Yanderbilt, 
19  Barl,,  222;  Bonsteel  v.  Yanderbilt,  21  Id,, 
26. 

47.  Railroad  companies  forming  in  connec- 
tion one  entire  route, — Held,  not  partners, 
under  the  circumstances,  so  as  to  render  one 
liable  for  goods  lost  on  the  road  belonging  to 
another.     Straiten  «.  N.  T.  &  New  Haven  R. 

'R.  Co.,  2  E.  D,  Smith,  184. 

48.  Telegraph  aMooiation.  A  private  as- 
sociation for  the  purpose  of  constructing  and 
operating  a  telegraph  \ine,~~Hald,  under  the 
circumstances,  not  a  partnership,  bat  that  the 
members  were  tenants  in  common.  Irvine  ^, 
Forbes,  11  Barb,,  687. 

49.  Joint  aaaoclatioiis.  An  association  or- 
ganized analogously  to  a  corporation,  and 
owning  certain  steamboat  property,— A^, 
not  a  partnership,  but  that  the  parties  were 
tenants  in  common  of  the  property.  Livings- 
ton V.  Lynch,  4  Johns,  Oh,,  678. 

fiO.  A  joint-stock  association  being  not  in- 
corporated, is  a  partnership,  although  organ- 
ized by  its  articles  analogously  to  a  corpom- 
tion.  Suprome  Ot,  1888,  Townsend  i>.  Goe- 
wey,  19  Wsrid.,  424  (disapproving  Livingston 
«.  Lynch,  4  Johns,,  678) ;  1848,  Cross  «.  Jack- 
son, 6  Hill,  478;  1864,  Wells  v.  Gates,  18 
Barb,,  664 ;  Dennis  t,  Kennedy,  19  M^  617. 

51.  Agreement  need  not  be  in  wxitlDg. 
An  agreement  forming  a  partnership  to  com- 
mence immediately,  is  not  required  to  be  in 
writing  by  the  Statute  of  Frauds,  although  the 
partnership  is  to  continue  for  more  than  a 
year.  Chancery,  1847,  Smith  v,  Tarlton,  2 
Ba/rb,  Oh.,  886. 


62.  Tenn  of  partnerabip.  Partners  are 
bound  by  their  agreement  that  the  partner- 
ship shall  continue  for  a  definite  term.  Chan- 
cery will  not  interfere  to  dissolve  each  an 
agreement,  merely  because  one  partner  is  dis- 
satisfied; but  only  upon  the  ground  of  some 
misconduct  or  breach  of  contract  by  the  co- 
partner. F.  Chan.  Ct.,  1888,  Eagle  Fire  Ins. 
Co.  «.  Cammet,  2  Bdw,,  127. 

53.  Transfer  of  intereat  One  partner  can- 
not by  selling  out  a  part  of  his  interest  to  an- 
other person,  make  him  a  partner  in  the  firm 
against  the  will  of  the  other  partners.  St^ 
prema  Ct.,  1817,  Murray  v,  Bogert^  14  Johns,, 
818. 

54.  No  representatives  of  the  estate  of  a 
deceased  partner,  or  parties  intereated  in  it, 
can  be  compelled  to  become  partners  with  the 
survivor,  so  as  to  make  them  personally  re- 
sponsible. A  stipulation  in  the  will  of  the 
dJeceased  can  do  no  more  than  give  them  a 
right  to  come  in ;  and  if  they  decline,  the 
partnership  is  dissolved.  There  may,  how- 
ever, be  a  direction  that  the  capital  of  the 
deceased  partner  shall  ren\ain  in  the  firm, 
which  will  be  binding  on  the  estate.  I^,  7, 
Superior  Ct,,  Chambers,  1866,  Jacquin  e.  Bnis- 
son,  11  How.  Fr.,  886. 

55.  Dormant  partDeral4>.  What  lacts  will 
be  sufficient  to  constitute  a  dormant  partner- 
ship.   Douglass  e.  Frame,  Hill  4b  D.  Supp.,  46. 

n.  Thib  Fibm-nawb. 

66.  Wbat  will  be  deemed  a  firm-name. 
F.  C.  and  R.  C.  being  in  partnership,  F.  made 
a  note,  subscribing  it  "F.  C.  &  R.  C.,"  coup- 
ling the  two  names  together.  Held,  soffident, 
as  a  partnership  signature,  to  charge  R.; 
there  being  no  proof  as  to  what  was  the  style 
of  their  firm,  except  that  in  two  instances  the 
name  of  F.  &  R.  C.  was  used.  Supreme  Ot,, 
1880,  McGregor  v.  Cleveland,  6  Wend,,  476. 

57.  An  estimate  for  a  coq>oration  contract 
purported  by  its  title  to  be  made  by  W.  and 
D.,  under  the  name  and  style  of  D.,  W.  ic  Co. 
It  was  subscribed  by  each  individual  name, 
and  also  by  the  firm-name.  Held,  that  it  was 
to  be  treated  as  a  partnership  act  of  the  firm, 
and  not  as  that  of  the  individual  partners. 
Supreme  Ct,,  Sp.  T.,  1867,  People  f>.  Croton 
Aqueduct  Board,  6  Abbotts^  Pr,,  316;  affirm- 
ed, 6  Id.,  42 ;  S.  C,  26  Barb.,  240. 

58.  What  name  may  be  used.  Partners 
may  adopt  any  name  for  the  transaction  of 
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Ibeir  partDerabip  bmineas,  and  may  bind 
thenwelYes  >by  different  partnership  names,  in 
their  di&rent  places  of  business.  Ot,  qf  Ap- 
peak,  1864,  Wright  .«.  Hooker,  10  if.  T.  (6 

'59.  J.  46  €k>.,  residing  at  C,  in  pursnanoe 
of  a  partofirsMp  agreement  with  H.  of  T.,  for 
carrying  on  a  .transportation  business,  which 
was  oondooted  at  O.  in  the  name  of  J.  ^d  Co., 
and  at  T.  in  the  name  of  H.,  drew  a  bill  of 
ezohaoge  on  H.  in  the  name  of  and  payable 
to  the  order  of  J.  &  Oo.  It  was  indorsed  by 
J.  &  Co.,  discounted  by  the  plaintiff,  and  the 
proceeds  applied  to  the  general  partnership 
hnainess.  H.  having  refused  to  accept,  an 
action  was  brought  against  J.  dc  Co.  and'  H. 
jointly.  Eeld,  that  H.  was  liable  either  for 
money  lent  to  the  partnership,  or  as  one  of 
the  joint  drawers  <^  the  bill.    lb. 

€0.  A  copartnersbip  may  carry  on  business 
in  the  name  of  <me  only  of  the  partners,  used 
as  a  partnership  name.  Bills  drawn  upon 
and  accepted  by  the  partner  whose  name  is 
BO  used,  will  be  recorerable  against  the  firm, 
in  the  absence  jof  proof  that  such  partner  also 
carried  on  buainess  on  his  priyate  account 
Supreme  Ct.,  1846,  Bank  of  Rochester  v.  Mon- 
teath,  1  Den,,  402.  Followed,  Gt.  of  Appeals, 
1864,  Wright  V.  Hooker,  10  N,  T.  (6  Seld,), 
61.  8.  P.,  Supreme  Ct,  1846,  Palmer  v.  Ste- 
phens, 1  Den,,  471. 

61.  Presomptton.  Where  a  partnership  is 
carried  on  in  the  name  of  an  indiyldual,  and 
a  suit  ia  brought  against  the  partners  upon  a 
note  or  other  obligation  signed  by  such  indi- 
Tidual,  the  presumption  is  that  it  is  the  note 
of  the  individual  and  not  of  the  partners.  The 
plaintiff  in  order  to  recover  against  the  part- 
ners, must  not  only  prove  the  execution  of 
the  note,  but  prove  that  the  money  was  bor- 
rowed on  the  credit  of  the  partnership,  or  that 
it  was  used  in  the  business  of  the  partnership. 
[ColL  on  Part.,  827;  Story  on  Part.,  §  189 ; 
Manufacturers'  Bank  e.  Winship,  6  Pick.,  11 ; 
Etheridge  f^.  Bumey,  9  Id.,  272 ;  U.  S.  Bank 
9.  Bnmey,  6  Mas.,  176.]  Supreme  Ot,,  1868, 
91iphant  e.  Mathews,  16  Ba/rh.,  608. 

62.  S.  was  a  member  of  a  transportation 
firm,  and  carried  on  the  business  at  A.,  and 
carried  on  a  similar  business  at  the  same 
place  alone,  and  drew  checks  in  the  name  of 
^^  S.,  agent,''  indifferently,  in  his  own  and  the 
firm  business.  The  firm  being  sued  on  such 
checks, — Held,  that  the  other  partners  had  a 


right  to  prove  that  the  checks  in  question 
were  drawn  on  the  private  account  of  8. 
Supreme  Ot,,  1840,  Mechanics  &  Farmers' 
Bank  v.  Dakin,  24  Wwd,,  411. 

63.  Reatzlotion.  No  person  shall  transact 
business  in  the  name  of  a  partner  not  interested 
in  the  firm.  Where  the  designation  *'^  Co.," 
&c.,  is  used,  it  shall  represent  an  actual  partner. 
Lam  ^1838,  404,  ch.  281,  §  1. 

64.  Foreign  firms.  The  above  provision  de- 
clared inapplioable  to  commercial  copartnerships 
located  in  foreign  countries,  They  may  use  the 
styles  of  their  houses  in  this  State.  Law*  qf 
1849,  502,  ch.  847,  §  1. 

65.  Copartners  in  firms  having  business  rola- 
tions  with  foreign  countries,  allowed  to  continue 
to  use  the  former  partnership  name,  notwith- 
standing a  change  in  the  persons  constituting 
the  firm.  Mode  of  registry  and  advertisement 
prescribed.    Law  qf  1864,  1084,  ch.  400. 


HE.  Intebpbetation  and  Effect  of 
Partigulab  Agbeements  between 
Pabtnebs. 

66.  Power  to  oontraot  There  is  nothing 
in  the  partnership  relation  which  precludes 
the  partners  from  making  a  valid  express  con- 
tract inter  ee,  and  in  respect  to  any  branch  of 
their  partnership  business,  if  they  choose.  Su- 
preme Ot,,  1888,  Townsend  v.  Gtoewey,  19 

Wend.,  424. 

67.  Stipulation  ae  to  tttno  of  oommen- 
oing.  A  provision  in  the  articles  of  copart- 
nership, that  the  partnership  shall  not  com- 
mence till  the  partners  have  contributed  equal 
means,  may  be  waived  by  the  parties;  and  if 
after  such  agreement,  and  while  the  contribu- 
tions are  unequal,  the  partners  unite  in  hiring 
a  store,  fitting  it  up,  repairing  it,  and  they 
buy  goods,  and  commence  selling  from  the 
stock  in  trade,  they  become  in  fact  so  jointly 
interested  in  the  stock  in  trade  that  neither 
can  maintain  an  action  for  the  ezduaive  pos- 
session. K  Y.  Com,  PI,  1858,  Azel  «.  Betz, 
2  E,  D,  Smith,  188. 

6a  Time  of  dlsaolving.  An  action  can  be 
maintained  for  a  breach  of  a  covenant  to  con- 
tinue a  partnership  for  a  fixed  period.  In 
general,  an  action  will  lie  for  a  breach  of  cove- 
nant, no  matter  in  what  instrument  the  cove- 
nant be  found.  No  rule  of  law  deeUres  that 
a  breach  of  a  covenant  contained  in  partner- 
ship articles  shall  be  compensated  only  by 
nominal  damages.  The  measure  of  damages 
must  depend  on  the  nature  of  the  obligation^ 
and  the  extent  of  the  injury,  in  this  as  in  all 
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other  oases  of  broken  covenants.  Ot,  of  Ap- 
peals,  1868,  Bagley  9.  Smith,  10  N.  F.  (6  SM.), 
489 ;  S.  0.,  less  fully,  19  Eovo.  Fr,,  1. 

69.  The  loss  of  profits  which  plaintiff  would 
have  realized  during  the  stipulated  term,  is  a 
proper  subject  for  compensation.    lb. 

70.  A  married  woman  entered  into  articles 
with  her  son,  providing  for  a  copartnership 
between  them,  which,  by  express  terms,  was 
to  continue  beyond  the  death  of  her  husband. 
The  copartnership  was  in  fact  commenced 
during  her  coverture,  but  was  continued  after 
the  death  of  her  husband,  for  upwards  of  six 
years,  to  the  time  of  her  own  death.  Held, 
that  such  copartnership  related  back  to  the 
time  of  the  execution  of  such  written  agree- 
ment, so  as  to  give  both  parties  the  same  ben- 
efit they  would  have  been  entitled  to  if  the 
feme  covert  had  not  been  married  when  the 
partnership  originally  commenced.  Chancery, 
1848,  Everit  v.  Watts,  10  Paige,  82. 

71.  Agreement  to  refer  dispates.  An  ar- 
ticle in  the  constitution  of  a  copartnership 
association,  that  all  matters  in  dispute  be- 
tween the  members  thereof  shall  be  left  to 
arbitration,  will  not  deprive  a  partner  of  the 
right  to  bring  an  action  for  a  dissolation. 
N.  F.  Com.  PI.,  1852,  Kapp  f>.  Barthan,  1 E. 
D.  Smith,  622. 

72.  —  to  state  aoooantB.  Where  the  co- 
partnership agreement  provides  that  one  of 
the  partners  shall  annually,  on'  a  certain  day, 
make  up  and  state  the  partnership  aooonnts, 
and  he  accordingly  makes  them  up  and  enters 
them  in  the  books,  the  other  party,  if  he  does 
not  object  within  a  reasonable  time,  will  be 
•deemed  to    acquiesce   in    their  correctness. 

Chancery,  1882,  Heartt  «.  Coming,  8  Paige, 
4566. 

73.  —  not  to  contract  debts.  A  stipula- 
tion in  articles  of  copartnership,  that  one 
partner  shall  not  contract  debts  without  the 
consent  of  the  other,  does  not  affect  the  claim 
of  a  third  person  against  both,  for  goods  sold 
to  the  firm  on  credit,  in  the  usual  course  of 
business,  without  notice  of  the  stipulation. 
K  F.  Com.  PI.,  1862,  Frost «.  Hanford,  1  R 
jD.  Smith,  640. 

74.  "Withdrawing  funds.  Partnership  ar- 
ticles stipulated  that  the  capital  and  profits  of 
"the  company  should  remain  in  the  business, 
each  party  being  at  liberty  to  draw  so  much 
only  as  was  necessary  for  his  private  expenses. 
Meld,  that  neither  had  a  right  to  draw  money 


to  purchase  plate,  musical  instrmnents,  and 
the  whole  furniture  of  a  house,  or  interest  on 
moneys  with  which  he  built  the  house  in 
which  he  lived,  but  only  for  family  expenses, 
and  the  education  of  children.  And  if  no 
money  was  drawn  out  by  either  in  any  given 
year,  it  was  to  be  presumed  that  he  elected  to 
support  his  family  for  that  year  ont  of  other 
funds,  and  deemed  it  most  advantageous  that 
his  portion  of  the  funds  of  the  company  should 
continue  to  be  employed  in  the  business. 
Chancery,  1816,  Stoughton  v.  Lynch,  1  Johne. 
Ch.,  467. 

75.  Artioles  of  aasooiation.  Where  a  sale 
and  distribution  of  the  property  in  a  certain 
period  is  positively  provided  for  by  private 
articles  of  association,  any  of  the  shareholders 
have  a  right  to  insist  upon  the  sale  and  dis- 
tribution according  to  the  articles,  though  it 
may  not  be  for  the  interests  of  the  concern. 
Chancery,  1847,  Mann  «.  Butler,  2  Barb.  Ch.^ 
862. 

76.  Oomplainant  was  employed  by  an  asso- 
ciation, on  an  engagement  that  he  should  have 
the  dividends  of  ten  shares  while  he  continued 
in  their  service.  No  dividend  was  declared 
until  after  he  left.  Eeld,  on  a  bill  for  an  ac- 
counting, that  the  court  could  not  apportion  a 
dividend  declared  after  he  left,  so  as  to  award 
him  any  part  of  it.  F.  Chan.  Ct,  1886,  Olapp 
V.  Astor,  2.fi^.,  879. 

77.  The  articles  of  association  of  an  nnin- 
corporated  company  provided  that  the  agents 
and  trustees  should  have  no  authority  to  bind 
it  by  any  contract,  unless  containing  a  restric- 
tion that  payment  should  be  made  solely  out 
of  the  joint  property  of  the  association.  The 
president  made  an  oral  contract  with  plaintiff 
for  work  to  be  done  by  him,  without  any  such 
restriction.  Beld,  that  the  contract  was  void ; 
but  that  the  company  having  had  the  benefit 
of  the  work,  its  members  were  liable  to  plain- 
tiff for  it  on  a  quantum  meruit.  If.  F.  Supe- 
rior Ct.,  1829,  Sullivan  v.  Campbell,  2  ffall, 
271. 

78.  Partners  in  a  joint-stock  association  for 
manufacturing  purposes,  provided  by  their 
agreement  that  they  should  not  be  liable  for 
their  subscriptions  upon  default  to  pay  assess- 
ments on  their  stock,  but  should  forfeit  the 
stock  and  previous  payments; — ffeld,  that 
they  could  not,  by  submitting  to  a  forfeiture, 
shield  themselves  from  liability  to  contribute 
to  a  loss  sustained  upon  a  contract  made  by 
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the  president  in  behalf  of  the  association,  and 
assented  to  by  them.  Ct.  of  ErrcT$y  1822, 
Skinner  v,  Dayton,  19  Johns.^  518. 

79.  Agreement  not  to  disoloee  secret. 
A  covenant  by  one  partner  with  another, 
npon  dissolution,  that  he  will  not  disclose  a 
secret  of  the  business,  may  be  valid,  and  form 
a  good  consideration  for  a  bond  and  mortgage. 
Chane&ry^  1848,  Jarvis  «.  Peck,  10  Faige^ 
118 ;  affirming  8.  0.,  Eoffm,,  479. 

80.  —  relative  to  eettlement  of  afEEdre. 
Two  partners  agreed,  in  writing,  to  dissolve, 
and  that  one  should  leave  and  renounce  the 
signature,  and  the  other  assume  the  business 
and  the  settlement  of  debts,  and  be  responsi- 
ble to  the  retiring  partner  for  what  should  be 
coming  to  him.  Meld^  not  a  mere  assignment 
in  trust  to  convert  the  assets  to  money,  and 
pay  the  retiring  partner  his  share.  The  re- 
maining partner  became  owner  of  the  assets, 
and  waa  responsible  to  the  other,  but  not  as  a 
trustee.  Bapreme  Ct^  Sp.  71, 1858,  Wfber  «. 
Defor,  8  How,  Fr^  502. 

81.  A  partner  who,  on  retiring  from  the 
firm,  agrees  to  be  responsible  for  a  note  be- 
longing to  the  firm  and  transferred  to  the 
other  partners,  if  it  cannot  be  collected,  be- 
comes surety  for  the  maker,  and  is  discharged 
by  an  extension.  Olumeery^  1884,  Wilde  v. 
Jenkins,  4  Faige^  481. 

82.  Upon  dissolution  of  partnership  between 

5.  and  P.,  it  was  provided  that  S.  should  close 
the  concern,  and,  after  paying  all  debts,  should 
take  to  his  own  account,  from  the  assets  or 
effects  of  the  firm,  an  amount  sufficient  to 
equalize  the  accounts  of  the  partners,  P.  being 
indebted  to  the  firm.  The  assets  were  sup- 
posed enough  to  pay  the  debts  and  equalize 
the  accounts;  but  this  proved  not  to  be  the 
case.  Held^  that  P.  was  not  discharged  from 
personal  liability  to  8.  for  the  deficiency  of  the 
effects.  Supreme  Ot,  Sp.  T,,  1847,  Sayre  v. 
Peck,  1  Barh^  464. 

83.  G.  and  S.,  being  partners,  agreed  that 

6.  should  retire  and  G.  should  continue  the 
business;  that  S.  should  receive  his  whole 
capital  in  ten  days,  and  that  G.  should  assume 
all  debts  and  accounts  outstanding,  until  they 
should  be  settled ; — ffeld^  an  assignment  of  the 
firm  effects  to  G.,  and  that  a  release  of  a  debt 
due  to  the  firm,  given  by  S.,  was  void ;  it  ap- 
pearing that  the  debtor  knew  of  the  dissolu- 
tion. Supreme  Ot,^  1826,  More  ©.  Trumpbour, 
5  (7ot0.,  488. 


84.  The  partners  signed  a  paper  announcing 
the  dissolution,  and  stating  that  one  of  them 
was  tliereby  authorized,  from  thenceforth,  to 
collect  the  debts  due  to  the  firm,  and  that  he 
would  pay  its  debjs,  and  that  he  would  use 
the  name  of  the  firm  in  liquidation; — Held^  an 
agreement  that  such  partner  exclusively  was 
to  settle  the  concerns  of  the  firm.  F.  Chan, 
Ot.,  1847,  Hayes  c.  Heyer,  4  Sandf.  Ch.,  485. 

85.  Two  partners,  on  the  dissolution  of  the 
firm,  constituted  the  third  their  attorney,  to 
collect,  &c.,  all  debts  due  the  firm; — Held^ 
that  the  power,  although  in  terms  irrevocable, 
did  not  operate  as  a  transfer ;  and  that  a  re- 
lease of  a  debt,  subsequently  executed  by  one 
of  the  other  partners,  was  good.  Supreme 
GU  1882,  Napier  9.  McLeod,  9  Wend.^  120. 

86.  Divldon  of  assets.  Two  partners  con- 
templating a  dissolution,  agreed  to  divide  their 
stock ;  their  machinery  to  be  given  to  the  party 
who  would  give  the  most  for  it.  They  ac- 
cordingly separated  the  stock  into  two  por- 
tions, allotting  one  to  each;  but  before  the 
arrangement  was  completed,  one  partner  com- 
plained that  some  of  the  stock  was  missing, 
and  a  quarrel  interrupted  the  execution  of  their 
design.  One  of  the  parties  then  left  their 
place  of  business  in  charge  of  the  other,  caused 
a  demand  to  be  made  for  half  of  the  property, 
and  recovered  the  value  thereof  in  a  justice's 
court.  Heldy  that  the  judgment  was  erroneous, 
in  relation  both  to  the  stock  and  the  ma- 
chinery, and  that  enough  had  not  been  done 
ta  vest  in  the  plaintiff  a  separate,  exclusive 
property  in  the  subject  of  the  suit.  N,  T. 
Gam.  P2.,  1851,  Eoningsburg  v.  Launitz,  1  K 
D.  Smithy  215. 

87.  Upon  a  dissolution  of  partnership,  L. 
offered  that  R.  should  take  all  the  assets,  ex- 
cepting certain  machinery,  upon  conditionB 
that  he  would  pay  all  the  debts  of  the  firm, 
and  that  whatever  amount  should  be  realized 
above  $20,000  should  belong  to  L. :  also  prom- 
ising to  furnish  a  list  of  assets.  This  offer  was 
accepted.  L.  subsequently  delivered  to  R.  the 
promised  list  of  assets,  in  which,  the  condition 
of  the  partnership  affairs  being  more  unfavor- 
able tlian  he  had  supposed,  he  voluntarily  in- 
cluded the  machinery  excepted  in  his  original 
proposition.  Reld^  upon  application  to  equity 
to  reform  the  agreement  so  that  it  should  vest 
the  machinery  in  R.,  that  the  proper  relief 
was  a  decree  that  the  exception  in  the  original 
agreement,  reserving  the  machinery  to  L.,  was 
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fonnded  in  mistftke,  and  shoold  be  stricken 
out;  and  that  the  agreement  should  be  re- 
formed aooordingly.  Suprmne  Ct.^  1854^  Leroy 
t>.  Lowber,  1  AbbotU^  Pr,^  67. 

88.  One  partner  taking  a  draft  for  effects 
of  the  firm  in  the  hands  of  a  depositary,  and 
giving  the  other  a  note  for  a  balance ; — Held^ 
under  the  cironmstances,  an  adjustment  of 
the  partnership  affairs.  Bnroh  «.  Newberry,  1 
Barb.,  648;  affirmed,  10  N.  T.  (6  SeU,\  874. 

89.  AMitgniiitot  of  iaterest  Where,  by 
an  agreement  between  the  partners  and  a 
third  party,  one  of  the  partners  assigns  his 
interest  to  the  third  party,  who  by  the  agree- 
ment is  to  act  with  the  other  partner  in  set- 
tling the  affairs  of  the  firm,  snoh  assignee  is 
entitled  to  an  injunction  and  receiver  to  settle 
the  affkirs,  in  the  same  way  as  the  retiring 
pflirtner  would  hare  been  had  he  not  made 
the  assignment.  Supreme  Ct,^  Ghembere^  1854^ 
Van  Renisselaer  «.  Emery,  9  Haw,  iV.,  185. 

90:  Bnt  such  injunction  should  not  be  ex- 
tended to  restrain  the  acts  of  a  receiver  ap- 
pointed in  supplementary  proceedings  founded 
on  a  judgment  against  the  firm.  It  teems,  that 
the  proper  mode  of  controlling  his  course  in 
the  discharge  of  his  official  duties,  is  to  ap- 
ply to  the  court  for  lEEstructions.  lb,;  and  see 
Hubbell  «.  Dana,  Id.,  424. 

IV.  Power  of  Pabtkebs  to  Bind  ob 

Rbo^bbsent  each  othbb,  ob  thb  Fibm. 

1.  In  General, 

91.  Spaolal  partoerriiip.  Where  the  part- 
nership is  special, — i. «.,  limited  to  a  particular 
undertaking  or  class  of  business, — ^and  no  acts 
of  the  partners  are  shown  holding  themselves 
out  as  general  partners,  neither  one  can  bind 
the  other  by  any  engagement  outside  of  the 
particular  business  of  the  partnership.  Su- 
preme Gt.,  1809,  Livingston  «.  Booeevelt,  4 
Johne.,  251. 

92.  SEcmeat  miatake.  One  partner  is  not 
answerable  to  the  other  for  an  honest  mistake 
as  to  what  will  be  to  the  common  interest  of 
both.  So  held,  where  a  loss  happened,  through 
one  partner^s  countermanding  orders  previous- 
ly given  by  the  other,  to  their  clerks,  ^^n- 
c^,*1889,  Caldwell  v,  Lelber,  7  Paige,  488. 

98.  QoodJi.  Where  goods  are  received  by 
partners,  a  demand  of  and  refusal  by  one, 
equally  affects  the  other.  Suprems  Gt,,  1840, 
Holbrook  «.  Wight,  24  Wend,,  169,  178. 


94.  If.  goods  are  consigned  to  fiictors  who 
are  copartners,  the  consignees  are  in  the  na- 
ture of  co-obligors,  and  each  is  liable  for  the 
whole.  [6  Bac.  Abr.,  568;  5  Com.  Dig.,  73, 
note  f;  8  Wils.,  78, 114;  2  Leon.,  75;  Oowp., 
814,  n. ;  Dunlap's  Paley  on  Ag.,  52;  Stor.  on 
Ag.,  281 ;  7  Taunt.,  408.]  Supreme  Gi,,  1855, 
Briggs  V,  Briggs,  30  Ba/rb.,  477;  affirmed,  Gt, 
o/AppeaU,  1857,  S.  0.,  15  K  Y,  (1  SmWi), 
471.  Compare  Moffiit  o.  Wood,  Sdd,  Notee, 
No.  6,  14. 

95.  Where  one  partner  delivers  partnership 
property  to  his  own  creditor  in  payment  of  his 
individual  debt,  the  creditor  having  notice  that 
it  is  partnership  property,  such  creditor  be- 
comes indebted  to  the  partnership  for  the 
value  of  the  property;  and  he  cannot  set  off 
against  th^r  demand  the  individual  debt  of 
the  partner*  Supreme  Gt,,  1819,  Dob  v,  Hal- 
sey,  16  Johns,,  84. 

96.  D^btB  dtie  the  ttmL  One  partner  may 
settle  oc  compound  a  demand  due  to  the  partr 
nership,  without  the  express  assent  or  even 
knowledge  of  the  other.  If  his  power  is  exer- 
cised in  good  faith,  he  will  not  be  liable  to  the 
other  for  error  of  judgment,  even  though  he  is 
deceived  in  supposing  the  debt  to  be  secure. 
Nor  will  he  be  deemed  to  have  made  the  de- 
mend  his  own,  unless  it  is  expressly  assumed 
by  him.  pistinguishing  17  Johns.,  80.]  F. 
Ghan,  Gt,  1881,  Cunningham  v.  Littlefield,  1 
Bdw,,  104. 

97.  Where  one  partner  makes  an  ui^jastifi- 
able  compromise  of  a  demand  due  to  the  firm,^ 
he  cannot  require  his  copartner  to  share  the 
loss.    Supreme  Gt,,  1819,  Halsted  e.  Schmelzel, 
17  Johns,,  80. 

98.  Where  one  of  two  partners  reeeives 
from  a  debtor  to  the  firm  his  mortgage  to  dis- 
pose of  to  his  partner  at  a  usurious  rate  of 
discount,  and  apply  the  proceeds  in  payment 
of  a  debt  to  the  partnership,  and  the  agree- 
ment is  consummated  and  the  money  paid, 
the  debt  is  discharged ;  and  upon  the  defend- 
ant resisting  the  collection  of  the  mortgage, 
and  obtaining  a  decree  declaring  it  void  for 
usury,  the  partners  cannot  recover  their  origi- 
nal debt.  The  usurious  contract  in  such  a 
case  is  between  the  mortgagor  and  the  partner 
who  becomes  the  assignee  of  the  mortgage, 
and  not  between  the  mortgagor  and  the  part- 
nership. Gt,  of  Appeals,  1858,  Green  e.  Elmer, 
8  IT.  Y,  (4  Seld,),  422. 

99.  One  borrowed  money  of  a  firm,  and  de- 
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pofllted  a' mortgage  with  them  as  security,  and 
afterwards  made  an  assignment  of  it  to  one  of 
the  partners,  who  foreclosed  and  bid  in  the 
land  in  hisr  own  name,  ffdld^  that  the  firm 
were  liable  to  the  borrower  fbr  the  excess  of 
the  bid  over  the  debt,  as  money  had  and  re- 
oeived  to  his  nsie.  Supreme  Gt,^  1882,  Gil- 
Christ  «•  Gnnningham,  8  Wmid,^  641. 

100.  A  release  of  one  of  several  partners 
exeoated  by  another  one  alone,  does  not  dis- 
charge the  partner  released  from  his  liability 
to  contribute  as  respects  the  other  partners. 
JShtpreme  Ct.^  1841,  Onrtis  v,  Monteith,  1  Eill^ 

•  101.  Partner  beooming  surety.  If  a  part- 
ner gives  a  mortgage  on  his  property  aa  col- 
lateral to  the  partnership  debt,  he  becomes  a 
sorety  for  the  firm,  and  is  entitled  to  the  rights 
and  privileges  of  that  character.  His  separate 
creditors  sccceed  to  b's  rights  «ttd  privileges 
AS  sach  surety,  and  both  he  and  tliey  have  a 
right  to  insist  that  the  partnership  property, 
as  primarily  liable,  be  applied  to  the  payment- 
of  the  debt  so  secured,  before  resort  is  had, 
for  that  purpose,  to  the  separate  estate  of  the 
surety-partner.  And  if  his  separate  estate  be 
so  first  applied,  his  separate  creditors  will  be 
entitled  to  be  subrogated  to  the  rights  of  the 
secured  creditor  as  against  the  partnership 
fund.  Supreme  Ot,  1849,  Averill  «.  Loucks, 
6  Barb.,  470. 

102i  A  judgment  will  be  valid,  notwith- 
standing it  is  confessed  to  one  partner  for  a 
firm-debt.  Such  judgment  belongs  to  the 
firm,  and  the  plaintiff  holds  it  as  trustee  for 
them.  Satisfaction  of  the  judgment  will  sat- 
isfy the  partnership  demand.  Supreme  Gt., 
Sp,  7!,  1847,  Chapin  e.  Olemitsoa,  1  Barb,,  811. 

lOa  Admitting  service.  The  fact  that 
two  judgment-creditors  of  a  mortgagor  who 
are  made  parties  to  a  bill  of  foreclosure  are 
partners,  does  not  authorize  one  of  them  to 
sign  the  name  of  the  other  to  an  admission 
of  service  of  the  subposna.  Ohaneery,  1840, 
Tripp  tJ.  Vincent,  8  Paige,  176. 

104.  fitobmittins  to  arbitration.  One  part- 
ner has  no  implied  authority  to  refer  to  arbi- 
tration a  partnership  controversy,  even  by  a 
submi^on  not  under  seal.  Supreme  Ct.,  1858, 
Harrington  v,  Higham,  18  Barb,,  660;  15  Id,, 
584.* 


*  To  the  contrary,  S6e  13  /S^y.  oft  i?.,  8;  Monr,, 
486;  Wrigid,  4120. 


105.  But  where  an  award  was  made  pursu- 
ant to  a  submission  executed  by  one  partner, 
and  he  afterwards  accepted  the  amount  award- 
ed in  favor  of  the  partnership,  and  indorsed 
Upton  the  award  a  receipt  in  full, — Beldf  suffl- 
ciedt  to  bar  the  copartnership  claim ;  it  op- 
erated as  a  release  by  one  partner,  or  as  an 
accord  and  satisfaction.  Supreme  Ct,  1821, 
Buchanan  i>,  Curry,  19  Johns.,  187. 

106.  AdtolMiOnlt.'  In  an  action  aigainst  R 
&  6'.,  as  partners,  it  appeared  that  R.  had  ad- 
mitted that  he  was  liable  to  the  plaintiff  for 
the  demand  in  suit,  and  S.  had  adihitted  that 
R.  and  himself  were  partners,  ffeld,  not  suf- 
ficient to  establish  the  joint  liability  as  part- 
ners of  R.  &  S.  jV.  F.  Superior  Ot.,  1829, 
Mitchell  «.  Ronlstbne,  2  Hall,  351. 

107.  IVand.  A  member  of  a  firm  is  liable 
for  the  consequences  of  frauds  practised  by  his 
copartner  in  the  transaction  of  the  partner- 
ship business,  although  he  was  entirely  igno- 
rant' of  such  frauds,  and  derived  no  benefit 
therefrom.  Thus  where  goods  are  obtained 
for  the  use  of  a  firm  by  means  of  the  fraud  of 
one  ot  its  members,  the  other  partner  by  re- 
cetving.  and  participating  in  the  use  of  the 
goods,  will  be  hold  to  have  adopted  the  fraud- 
ulent act  of  the  one  who  obtained  them,  and 
will  be  placed  in  the  same  situation  in  refer- 
ence to  the  rights  of  the  vendors  of  tlie  goods 
as  if  he  had  directed  his  partner  tO  procure 
the  property  or  had  concurred  with  him  in 
the  transaction.  N.  F.  Superior  Ot.,  1849, 
Hawkins  c.  Appleby,  2  Sandf.,  421. 

108.  False  representations.  A  partner, 
upon  selling  promissory  notes  belonging  to  the 
firm,  and  for  their  benefit,  made  false  repre- 
sentations to  the  purchaser  as  to  the  value  of 
the  notes,'  and  stated  that  be  would  war- 
rant them  to  be  good.  Held,  that  the  firm 
was  bound  by  the  representations  made  by 
the  partner  on  selling  the  notes,  and  that  an 
action  would  lie  against  all  members  of  it 
upon  the  warranty.  Supreme  Ot.,  1857,  Sweer 
V.  Bradley,  24  Barb.,  549. 

109.  Acts  of  a  majority  of  the  partners  of 
a  firm  in  continuing  a  clerk  in  the  employ- 
ment of  the  firm  after  he  was  discovered  to 
have  embezzled  money,  —  Held,  conclusive 
upon  the  minority.  Kirk  v.  Hodgson,  8  Johne. 
Oh.,  400. 

110.  Neg^ence  of  servant  One  partner 
is  liable,  in  tort,  for  the  negligence  of  the  ser- 
vant employed,  and.  paid  by  one  of  them  ex- 
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closively,  by  which  a  third  person  is  injured, 
while  such  servant  is  engaged  in  the  bnsiness, 
from  which  both  were  to  derive,  as  partners, 
a  profit.  [18  Wend.,  185,  286.]  N'.  F.  Supe- 
rior Ct,  1867,  Cotter  tj.  Bettner,  1  Basw,^  490. 

111.  What  are  the  necessary  circumstances 
to  constitute  a  partnership  within  this  rule. 
lb.  » 

112.  Payment  by  one  partner  extinguishes 
the  debt  as  to  aU.  The  creditor  cannot  au- 
thorize him  to  keep  the  demand  alive^  and 
enforce  it  by  action  against  the  other  partner. 
Supreme  Ot,  1828j  Le  Page  c.  McOrea,  1 
Wend.y  164. 

lia  Kotice  of  protest  That  where  a  bill 
is  drawn  by  one  and  accepted  by  the  other,  of 
two  firms  having  one  common  partner,  formal 
notice  of  protest  to  the  acceptors  is  not  neces- 
sary. Woodbury  «.  Sackrider,  2  Abbotts*  Fr.^ 
402. 

114.  Entriea  in  the  account-books  of  the 
partnership,  nmde  by  one  partner  during  the 
existence  of  the  partnership,  are  competent 
against  a  copartner  in  an  action  to  charge  him 
as  such.  Supreme  Ct.^  1818,  Walden  0.  Sher- 
burne, 16  Johm.^  409.  Followed,  1881,  Pat- 
terson 0.  Ohoate,  7  Wend,^  441. 

115.  Petition  In  Insolvenoy.  When  part- 
ners are  creditors,  their  petition,  &c.,  in  pro- 
ceedings against  insolvent  debtors,  may  be  made 
by  either  j>artner.     2  Reo.  Stat.,  86,  §  8. 

116.  Jndge'B  partner  restricted  in  practising 
law.  2  Eev.  Stal,,  276,  §  6 ;  Lam  qf  1841,  256, 
ch.  272;  Zatcwczf  1847,  846,  ch.  280,  §  82:  /A, 
647,  ch.  470,  §§  48,  60,  62. 

2.  To  Seal. 

117.  In  general,  one  partner  cannot  bind 
his  copartner  by  seal.  Supreme  Cty  1802^ 
Clement  «.  Brush,  8  Johns.  Gas.^  2  ed.,  180; 
1804,  Green  «.  Reals,  2  Cai.,  264;  1884, 
Gates  9.  Graham,  12  Weiid.^  68. 

118.  One  partner  or  member  of  an  associa- 
tion, cannot  execute  a  deed  or  writing  under 
seal  so  as  to  bind  the  others,  without  an  ex- 
press authority  for  that  purpose.  If  he  exe- 
cutes either  without  such  authority,  he  makes 
himself  personally  responsible.  But  such  au- 
thority may  be  by  parol,  and  if  shown,  or  if 
the  other  partners  or  associates  have,  by  their 
subsequent  assent  or  acts,  ratified  the  contract, 
they  will  be  equally  responsible,  and  bound  to 
contribute,  ratably,  to  any  damages  that  may 
be  recovered  at  law,  against  the  partner  who 
executed  the  contract.     Ct.  of  Errors^  1822, 


Skinner  e.  Dayton,  19  Johns^  618.  Followed, 
N.  Z  Superior  CU^  1828,  Gram  «.  Seton,  1 
HaU,  262. 

119.  SnbmisBion.  A  partner  cannot  do 
any  act  under  seal  to  affect  the  interest  of  his 
copartner,  unless  it  is  to  release  a  debt.  If  he, 
in  the  firm-name,  executes  a  sealed  submis- 
sion, his  partner  is  not  bound  by  the  award. 
Such  award,  if  against  the  firm,  can  be. en- 
forced only  against  the  partner  who  executes^ 
the  submission ;  though  if  it  be  in  favor  of  the 
firm,  the  other  partner  nmy  be  concluded  by 
receiving  performance  in  satis&ction.  Si^ 
preme  Ct.y  1828,  McBride  «.  Hagan,  1  Wend.^ 
826. 

120.  Sfmple  contract  Express  authority 
by  one  partner  to  another  to  make  a  contract 
not  requiring  a  seal, — Eeld^  not  suficient  to 
authorize  such  partner  to  make  such  agree- 
ment under  seal.  Supreme  Ot.^  1884,  Gates 
0.  Graham,  12  Wend.^  68. 

121.  Note.  If  one  partner  gives  a  note 
under  seal,  in  the  firm-name,  for  the  simple 
contract-debt  of  the  partnership,  he  alone  is 
bound  by  the  specialty ;  which,  however,  be- 
ing of  a  higher  nature,  extinguishes  the  simple 
contract-debt.  Supreme  Ot.,  1802,  Clement  v. 
Brush,  8  Johns.  Oas.^  2  ed.,  180. 

122.  Arbitration  bond.  One  of  two  part- 
ners subscribed  a  bond — an  arbitration  bond — 
with  the  name  of  the  firm,  and  affixed  one 
seal.  This  was  done  with  the  knowledge  and 
consent  of  the  copartner,  and  while  he  was 
present.  Held^  in  an  action  on  the  award, 
that  the  bond  was  well  executed  as  against 
both  defendants.  [4T.R.,818.]  Supreme  Ct., 
1812,  Mackay  v.  Bloodguod,  9  John$.y  286. 

123.  A  release,  under  seal,  by  one  partner, 
in  the  name  of  the  firm,  of  a  debt  due  the 
partnership,  is  binding  on  all  the  partners. 
It  is  a  general  rule,  that  where  two  have  a 
joint  personal  interest,  the  release  of  one  bars 
the  other,  and  the  case  of  copartners  forms  no 
exception.  Each  partner  is  competent  to  sell 
the  effects,  or  to  compound  or  discharge  the 
partnership  demands.  Supreme  Ot.^  1808,  Pier- 
son  c.  Hooker,  8  Johns.^  68.  Followed,  1817, 
Bulkley  v.  Dayton,  14  Id.,  887. 

124.  One  partner  of  a  firm,  may  sign  a  deed 
of  composition,  and  release  a  debt  due  to  the 
copartnership.  Supreme  Gt.,  1819,  Bruen  «• 
Marquand,  17  Johns.,  68. 

125.  Power  to  release.  One  partner  may 
make  a  power  of  attorney  under  seal,  author- 
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izing  the  attorney  to  discharge  a  partnership 
debt.  The  rule  that  one  partner  cannot  bind 
another  by  seal,  applies  only  where  the  firm  is 
sought  to  be  charged ;  not  where  the  object 
is  to  discharge  a  debt  due  to  it.  One  of  two 
partners  may  release  for  both ;  and  as  he  may 
give  a  release  personally,  so  he  may  delegate 
this  power  by  seal  to  another.  Supreme  Ct., 
1888,  Wells  t>.  Evans,  20  Wend.,  261 ;  reversed 
on  other  grounds,  22  Id,,  384. 

126.  An  aBftignment  of  an  account  due  to 
a  partnership,  is  valid,  though  made  by  one 
partner  only,  and  under  seal.  Ot,  of  Errors, 
1844,  Everit  «.  Strong,  7  Hill,  586 ;  affirming 
6  Id,,  163. 

127.  Anthori^  to  seal.  One  partner  may 
bind  his  copartner  by  a  sealed  contract  made 
in  the  firm  business,  if  authorized  by  his  part- 
ner to  seal  for  him.  Such  authority  need  not 
be  under  seal,  but  may  be  inferred  from  the 
copartnership,  and  the  subsequent  recognition 
of  the  contract  by  the  copartner.  So  held, 
where  S.,  a  member  of  the  firm  of  S.  &  B., 
established  at  Angostura,  chartered  a  vessel 
for  the  firm  at  New  York,  for  a  voyage  to 
Angostura  and  back,  and  executed  the  charter- 
party  in  the  firm-name  with  a  seal,  and  loaded 
the  vessel ;  and  B.  received  the  cargo  at  An- 
gostura, and  furnished  the  return-cargo  there. 
K  F.  Superior  Ct.,  1828,  Gram  v.  Seton,  1 
Hall,  262. 

128.  One  partner,  if  specially  authorized, 
may  subscribe  the  firm-name,  and  affix  a  seal 
to  a  covenant,  and  thereby  bind  his  copartner. 
The  authority  to  do  this  need  not  be  in  writ- 
ing, but  may  be  proved  by  parol ; — e,  g.,  by 
subsequent  SLdmissions  of  the  partner.  N".  Y. 
Com,  Fl,  1846,  Renwick  v.  McAllister,  6  K  Y. 
Leg,  Ohs,,  16. 

129.  One  of  two  partners  may  be  bound  by 
a  sealed  contract,  executed  in  the  names  of 
both,  by  the  other,  in  his  absence,  in  reference 
to  a  transaction  in  which  both  were  interested 
as  partners,  if  there  is  either  a  previous  parol 
authority  or  a  subsequent  parol  adoption  of 
the  act.  The  more  rigid  rule  of  the  common 
law,  that  one  partner  could  not  bind  the 
others  by  seal  unless  the  authority  was  given 
under  seal,  has  been  greatly  relaxed,  Ct,  of 
Appeals,  1849,  Smith  v,  Kerr,  8  H,  Y,  (8 
Comst,),  144. 

130.  Snbseqnent  assent  One  partner 
executed  a  contract  in  behalf  of  the  partner- 
ship, but  under  seal,   so  that  he  only  was 

Vol.  IV.— 20 


bound.  Subsequently  his  copartners  assented 
to  and  ratified  the  agreement.  Held,  that 
they  were  bound  in  equity  to  contribute  to 
any  damages  which  were  recovered  against 
the  contracting  partner  upon  the  covenant. 
Ct.  of  Errors,  1822,  Skinner  v,  Dayton,  19 
Johns.,  618. 

131.  Two  firms.  Where  a  contract  under 
seal  is  made,  purporting  to  be  between  two 
firms  in  their  partnership  names,  an  action 
may  be  maintained  against  tlie  member  of  the 
firm  individually  who  subscribed  the  name  of 
his  firm,  unless  he  proves  that  he  had  author- 
ity from  his  copartners  to  enter  into  the  con- 
tract under  seal.  Supreme  Ct.,  1884,  Gates  «. 
Graham,  12  Wend.,  68. 

132.  And  such  action  may  be  brought  in 
the  names  of  all  the  members  of  the  firm  with 
whom  the  contract  purports  to  be  made,  al- 
though the  counterpart  is  signed  by  only  one 
member  of  the  firm,  in  the  naifie  of  his  firm, 
and  no  authority  is  shown  authorizing  him  to 
affix  the  name  of  his  firm  to  a  contract  under 
seal.    Ih. 

8.  To  Make  or  Ifidarse  Negotiable  Paper. 

133.  Fonn  of  note.  A  note  made  by  one 
partner,  in  which  he  says,  I  promise  to  pay, 
&c.,  but  subscribes  the  partnership  name, 
"  A.  B.  &  Oo.,^^  is  binding  on  the  firm,  and 
not  on  the  partner  alone  who  executed  it. 
Such  note  means,  "I,  one  of  the  partners, 
promise,  on  behalf  of  the  firm,^'  &c.  Supreme 
Ct.,  1814,  Doty  «.  Bates,  11  Johns.,  644. 

134.  Note  for  debt  due  to  partner.  One 
partner  has  power  to  make  the  partnership- 
note  for  a  debt  due  from  the  firm  to  a  co- 
partner, payable  to  the  order  of  such  copart- 
ner ;  and  a  third  partner  cannot  defend  against 
the  indorsee  upon  the  ground  that  the  note 
was  made  without  his  consent,  and  that  the 
indorsee  had  notice.  Ct.  of  Errors,  1826,  Smith 
0.  Lusher,  6  Cote,,  688. 

135.  The  power  of  a  partner  to  make  notes 
in  the  name  of  the  firm,  considered.    lb. 

136.  Note  for  individual  debt  A  note 
given  by  one  partner  for  his  individual  debt, 
in  the  firm-name,  but  without  the  consent  of 
the  copartner,  is  invalid  against  such  copart- 
ner in  the  hands  of  a  person  who  received  it 
with  notice  of  the  fact.  Such  note  cailL  be  en- 
forced only  against  the  partner  making  it. 
Supreme  Gt.^  1804,  Livingston  «.  Hastie,  2 
Cai.,  246  ;  1808,  Dubois  v,  Roosevelt,  4  Johns,, 
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262,  note  a;  1809,  Liyiogston  u.  BooseTelt^ 
/<«.,  251;  1814,  Doty  c.  Bates,  11  /d,  644; 
1819,  Dob  t>.  Halsey,  16  Johns.,  84;  1821, 
Foot  «.  SabiD,  19  Id.,  164;  1829,  Williams  «. 
Walbridge,  8  F««f.,  416 ;  Wardell  9,  Hughes, 
Id.,  419;  1881,  VaUett  «.  Parker,  6  /A,  616; 
Bank  of  Rochester  e.  Boweo,  7  M,  168; 
lBd8,  Meroeic  «.  Aodnis,  10  Id^  4AI ;  1852, 
Parker  «.  Jackson,  16  Barb.,  88. 

137.  /Si9  A«2<2,  also,  in  a  case  where  the  note 
was  delivered  after  a  dissolution,  of  which  the 
creditor  had  notice.  Supreme  Ot.^  1807,  Lan- 
sing 9.  Gaine,  2  Johna,,  800. 

13&  Such  a  note  cannot  be  enforced  against 
one  who  has  been  led  to  indorse  it  in  the  be- 
lief that  it  was  made  for  a  partnership  debt ; 
except  in  favor  of  a  hflder  without  notice. 
Supreme  C7t.,  1804,  Liyingston  v,  Hastie,  2 
Cai,,  2M,  Followed,  1829,  Williams  v.  Wal- 
bridge,  8  Wend.,  415. 

139.  A  note*made  by  one  partner  and  in- 
dorsed by  another,  was  discounted  by  a  bank, 
and  the  proceeds  credited  to  the  indorser  in- 
dividually;— Held,  that  the  bank  could  not 
prove  this  as  a  partnership  debt,  in  a  suit  to 
wind  up  the  partnership,  even  upon  proof  that 
the  money  was  borrowed  for  and  applied  to 
partnership  purposes.  V.  Ohofa.  OU,  1841, 
Ooater  «.  Olarke,*  8  Eiw.,  411. 

140.  One  partner,  without  authority,  and 
for  his  own  exclusive  benefit,  indorsed  a  prom- 
issory note,  made  by  himself  in  the  firm-name^ 
and  the  indorsee  took  the  note  with  full  knowl- 
edge of  the  facts.  Held^  that  his  copartner 
was  bonnd  by  a  subsequent  promise*  to  pay 
the  note,  without  any  independent  consider- 
ation. Ot.  of  Appeals,  1857,  Commercial 
Bank  of  Buffido  v.  Warren,  16  K  T.  (1  SmUh\ 
577. 

141.  Name  of  finn  subscribed  as  seooxi- 
ty.  Where  one  of  two  partners  subscribes 
the  copartnership  name  to  a  note,  as  sureties 
for  a  third  person,  without  the  authority  or 
consent  of  the  other  partner,  the  latter  is  not 
bound.  Supreme  Ct.^  1821,  Foot  v.  Sabin,  19 
Johns.,  164 

14Z  Where  an  indorsement  in  the  firm- 
name  is  made,  to  the  knowledge  of  the  cred- 
itor, by  one  of  the  firm,  as  security  for  an- 
other person,  and  not  for  a  debt  due  from  the 
firm,  the  partner  who  did  not  sign  the  note  is 


*  We  judge  this  to  be  the  oaae  mentioned  as  sf- 
flnned  by  the  chancellor,  2  Oh.  StrU.,  65. 


not  bound  by  it^  unless  he  was  previously 
consulted,  and  assented  to  the  transaction; 
and  the  burden  of  proving  that  he  consented, 
is  thrown  upon  the  creditor.  Supreme  Ct., 
1828,  Laverty  v.  Burr,  1  Wend.,  629.  Fol- 
lowed, 1881,  Boyd  «.  Plumb,  7  Id.,  809. 

143.  Where  one  partner  subscribes  the  firm- 
name,  as  surety,  to  a  note,  and  the  note  is 
discounted  by  officers  of  a  bank  having  notice 
of  the  signature  and  suretyship,  the  bank 
must  prove,  in  order  to  charge  the  other  part- 
ner, either  that  the  firm  was  interested  in  the 
loan,  or  that  such  other  partner  consented  to 
the  making  the  note»  Supreme  Ot.,  1881,  Bank 
of  Rochester  v.  Bowen,  7  Wend.,  169. 

144.  Aooofnmodatlon»nota  Where  a  note, 
originally  lent  for  accommodation,  is  the  note 
of  a  firm,  one  of  the  members  of  which  did 
not  assent  to  the  loan,  he  is  not  liable,  unless 
the  holder  shows  that  he  paid  value  for  it 
K  r.  Com.  PI,  1846,  Sadler  v.  Tobias,  6  H. 
Y.  Leg.  Ohs.,  100. 

145.  Presumption.  A  note  made  by  a 
partner  in  the  copartnership  name,  is  pre- 
sumed to  have  been  given  upon  the  partner- 
ship account.  Supreme  OU,  1808,  Elwyn  o. 
Drake,  8  Johns.  Oas.,  2  ed.,  694;  1814,  Doty 
«.  Bates,  11  Johns.,  544 ;  1819,  Dob  v.  Halsey, 
16  Jd.,  84;  1880,  McGregor  «.  Cleveland,  6 
Wend.,  476.  Ct.  of  Errors,  1886,  Whitaker  e. 
Brown,  16  Id.,  606 ;  overruling  The  same  o. 
The  same,  11  Id.,  76. 

146.  To  entitle  the  payee  to  recover  against 
a  firm,  on  a  note  made  by  one  member  of  the 
firm  in  the  partnership  name,  it  is  not  incum- 
bent on  him,  in  the  first  instance^  to  show  that 
it  was  given  for  a  partnership  transaction*  If 
it  was  not  so  given,  the  fact  must  be  shown 
by  the  defendants.  When  the  signature  of  a 
firm  is  found  to  a  note,  the  presumption  of 
law  is,  that  it  was  given  for  a  partnership 
debt  If  the  contrary  be  shown  by  the  de- 
fence, in  a  suit  between  t^e  original  parties, 
then  the  plaintiff  must  show  the  assent  of  tlie 
partner  who  did  not  subscribe.  Supreme  Ot.^ 
1831,  Valletta.  Parker,  6  Wend.,  615;  1848, 
Austin  V.  Yandermark,  4  SiU,  269. 

147.  Where  it  appears,  in  a  suit  against 
partners  as  indorsers  of  a  note,  that  the  note 
was  not  indorsed  in  the  course  of  the  partner- 
ship business,  and  that  this  was  known  to  the 
payee,  it  becomes  incumbent  on  him  to  show 
that  the  partners  sought  to  be  charged  all  as- 
sented to  the  indorsement.    That  the  payee 
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parted  with  his  goods  in  the  usaal  course  of 
trade,  and  on  the  credit  of  the  indorsement, 
will  not  help  him.  Supreme  Ct,^  1835,  Wilson 
V.  Williams,  14  Wend.,  146.  To  nearly  same 
effect  is,  1849,  Bank  of  Vergennes  v.  Cameron, 
7  Am-6.,  143. 

148.  Bill  of  iMKOhangfl.  An  action  cannot 
be  Qudntained  by  the  acceptor  of  a  bill  of  ex- 
change against  ail  the  members  of  a  firm,  on  a 
bill  drawn  by  one  of  them,  in  the  firm-name, 
as  surety  for  a  third  person,  where  the  fact 
that  it  is  80  drawn  is  known  to  the  acceptor. 
The  word  twretp  added  to  the  name  of  the 
firnoL,  is  saffioient  to  cast  upon  the  holder  the 
burden  of  proof  that  the  bill  was  drawn  with 
the  assent  of  all  the  partners.  Supreme  Ct.y 
1881,  Boyd  «.  Plumb,  7  Wend.,  309. 

149.  W.,  E.,  and  G.,  being  partners  in  trade, 
W.  took  the  lease  of  the  store  occupied  by 
them  in  his  own  name,  and  paid  one-third  of 
the  rent.  To  provide  for  the  other  two- 
thirds,  G.  drew  a  bill  in  the  name  of  the  firm, 
procured  it  to  be  accepted  by  the  plaintlfl^ 
and  at  the  same  time  agreed,  in  the  name  of 
the  firm,  to  take  care  of  the  bill  at  maturity. 
W.,  in  the  presence  of  the  phuntiff,  and  at  the 
time  this  agreement  was  made,  refused  to  as- 
seat  to  it.  The  bill  went  to  pay  the  rent, 
with  the  knowledge  and  assent  of  W.  and  G. 
ffeldf  that  the  plaintiff,  having  paid  the  bill  as 
acceptor,  might  maintain  an  action  against 
the  firm  for  money  paid.'*'  Ct  o/Appeali, 
1849,  Pearce  v.  Wilkins,  2  K  T.  (2  Comst.), 
469 ;  affirming  S.  C,  5  Den.,  541. 

150.  An  anthoxi^  to  one  partner  to  sub- 
scribe the  name  of  the  firm  as  accommodation 
sureties  for  a  third  person  may  be  shown 
from  drcnmstances, — e,  g.,  by  proof  that  such 
partner  has  previously  signed  similar  notes, 
and  his  copartner  on  being  informed  of  it  has 
approved  of  it.  Ct.  of  AppeaU,  1863,  Butler 
«.  Stocking,  8  K  T.  (4  Seld,\  408. 


*  The  Supreme  Court  held  that  G.  was  authorized 
by  the  relation  of  partnership  to  make  a  contract 
within  the  aoope  of  the  partnership  busineaa,  not- 
withetanding  the  expreaaed  dissent  ot  his  copartner. 
The  Court  of  Appeals  expressed  no  opinion  on  this 
pointt  but  affirmed  the  judgment,  on  the  ground 
that  W.'s  consent  to  the  application  of  the  accept- 
ance to  the  payment  of  the  rent  was  inconsistent 
with  his  previous  dissent,  and  ought  to  be  re^rded 
as  a  waiver  of  it,  and  a  ratification  of  the  stipulation 
in  the  partnership  name  to  provide  for  the  draft  at 
matority. 


151.  Bona-fide  holdor.  Although  the  name 
of  a  firm  is  indorsed  upon  a  note,  by  on3  of 
the  members  witliout  the  consent  of  his  part- 
ners, and  for  the  accommodation  of  a  stranger, 
yet  if  such  note  is  discounted,  by  one  who 
takes  it  without  notice  that  the  indorsement 
was  not  made  in  the  partnership  business,  he 
can  recover  against  the  firm.  Supreme  Ot., 
1886,  Oatskill  Bank  v.  Stall,  15  Wend.,  864; 
affirmed,  tub  nam.  Stall  v.  Oatskill  Bank,  18 
Id.,  466;  1888,  Wells  v.  Evans,  20  Id.,  261; 
reversed  on  other  grounds,  22  Id.,  824. 

152.  Negotiable  paper  made  by  a  member 
of  a  firm,  in  the  partnership  name,  although 
made  contrary  to  the  articles  of  copartnership, 
is  neverthelescf  binding  on  the  firm  in  the 
hands  of  a  holder  for  value  without  notice. 
Supreme  Ot.,  1845,  Bank  of  Rochester  v.  Mon- 
teath,  1  Den.,  402. 

153.  One  partner  held  liable  on  a  note  made 
by  the  other,  in  tlie  firm-name^  after  the  time 
fixed  by  the  articles  for  the  termination  of  the 
partnership,  but  before  publication  of  notice 
of  disBolution.  Supreme  Ct.,  1852,  Qould  v. 
Homer,  12  Barb.,  601. 

154.  Wbat  ia  notice.  One  applying  for 
the  renewal  of  an  accommodation-note,  made 
in  the  individual  name  of  the  borrower,  pre- 
sented to  his  indorser  a  renewal  note  to  which 
he  had  subscribed  the  name  of  a  firm,  of  which 
he  had  recently  become  a  member,  as  makers; 
— Meld,  that,  under  the  circumstances,  the 
indorser  was  chargeable  with  notice  that  the 
note  was  given  for  the  individual  debt  of  the 
borrower,  and  that  he  could  not  enforce  it 
against  other  members  of  the  firm  without 
proving  an  assent.  Supreme  Ct.,  1885,  Ganse- 
voort  %.  Williams,  14  Wend.,  183. 

155.  What  is  notice  to  the  holder  of  a  note, 
that  it  was  made  by  one  partner  outside  the 
partDei*ship  business,  Wilson  «.  Williams,  14 
Wend.,  146;  Joyce  tj.  Williams,  Id.,  141; 
Bank  uf  Vergennes  c.  Cameron,  7  Ba/rb.,  148 ; 
Elliott  V.  Dudley,  19  Id.,  826;  Austin  t.  Van- 
dermark,  4  Sill,  259. 

4.  To  Contract  Debts. 

156.  Partner's  authority.  All  partner- 
ships, in  one  sense,  are  limited.  They  have 
particular  branches  of  trade  in  view;  none 
embrace  all  the  varieties  of  trade.  All  that 
is  requisite  to  render  a  debt  contracted  by  one 
of  the  partners  binding  and  obligatory  on  the 
others,  is  that  the  debt  relate  to  the  partner- 
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ship.  The  authority  delegated  by  one  partner 
to  another,  is  to  act  in  their  particular  trade 
or  line  of  business;  and  in  snch  transactions, 
strangers  have  a  right  to  act  on  the  credit  of 
the  partnership  fund.  It  is  not  necessary  that 
the  money  lent,  or  credit  given,  should  appear 
to  have  been  actually  used  for  the  benefit  of 
the  partnership.  Supreme  Ct,^  1818,  Walden 
«.  Sherburne,  15  Johne.^  409. 

157.  Money  borrowed.  Where  a  general 
partnership  exists,  and  money  is  borrowed  by 
one  of  the  firm  in  the  name  of  the  firm,  all 
the  partners  are  liable,  although  the  money, 
when  obtained,  be  appropriated  by  the  part- 
ner borrowing  it  to  his  own  use.  So,  also, 
they  are  liable  where  one  of  the  firm  borrows 
money  (not  expressly  on  his  individual  credit), 
and  it  is  shown  that  it  was  borrowed  for  and 
appropriated  to  the  use  of  the  firm.  Whether 
the  money  was  so  borrowed  and  appropriated, 
is  a  question  which  ought  to  be  submitted  to 
a  jury.  Supreme  Ot^  1880,  Church  v.  Spar- 
row, 5  Wend,,  228. 

158.  All  the  members  of  a  firm  are  liable 
for  money  lent  to  the  firm  upon  the  applica- 
tion of  one  of  the  partners,  and  it  is  not  neces- 
sary to  show  the  actual  application  of  the 
money  to  the  use  of  the  firm,  or  the  assent  of 
the  other  members  to  such  application  there- 
of. Ot  of  Errors,  1886,  Whitaker  «.  Brown,  16 
Wend,,  506.  See  Thorns.  Smith,  21  Wend.,  865. 

159.  Where  there  is  a  general  partnership, 
and  one  partner  borrows  money  in  the  name 
and  upon  the  credit  of  the  firm,  the  lender 
may  recover  against  the  firm,  if  he  acted  in 
good  faith,  notwithstanding  that  the  money 
was  ultimately  misapplied  by  the  partner  bor- 
rowing it.  It  makes  no  difference  that  the 
money  was  advanced  upon  an  exchange  check. 
Supreme  Gt.,  1887,  Onondaga  County  Bank  9. 
De  Puy,  17  Wend.,  47. 

160.  To  render  a  finn  liable  for  money  bor^ 
rowed  by  a  partner,  it  must  appear  either  that 
it  was  borrowed  in  the  name  of  the  firm,  and 
upon  its  credit,  or  that  it  was  applied  to  the 
use  of  the  firm.  K  F.  Superior  Ct,  1857, 
Porter  c.  Lobach,  2  Bosw,,  188. 

161.  Goods  bought  To  charge  a  partner- 
ship for  goods  delivered  on  the  request  of  one 
partner,  there  must  be  proof  either  that  the 
request  was  made  in  the  name  of  the  firm,  or 
that  the  goods  were  applied  to  the  use  of  the 
firm.  K  Y.  Com.  PI,  1855,  Pinckney  v.  Key- 
ler  4  R  D,  Smith,  469. 


162.  Individual  debt  One  partner  can* 
not  by  his  acts  or  admissions  bind  his  copart- 
ners, without  their  assent,  for  an  individual 
debt  of  his  own.  Supreme  CU,  1865,  Elliott 
'0.  Dudley,  19  Barl.,  826. 

163.  Owners  of  patent  Where  two  per- 
sons  are  joint  owners  or  proprietors  of  a  pat- 
ent right  or  privilege,  one  of  them  is  not,  on 
that  ground  merely,  responsible  for  any  spe- 
cial contract  entered  into  by  the  other,  not 
connected  with  the  enjoyment  and  exercise 
of  their  common  right  or  privilege.  Ohanoery, 
1817,  Lawrence  v.  Dale,  8  Johm.  Oh.^  23; 
aflftrmed,  Ot,  of  Error$,  1819,  sub  nam,  McKev- 
en  «>.  Livingston,  17  Johne,,  437. 

164.  Repairs  on  steamboat  Defendants 
agreed  with  the  owner  of  a  steamboat  that  if 
sufScient  stock  should  be  subscribed  for, 
they  would  form  a  limited  partnership  with 
him  to  run  the  boat;  A«  to  be  the  genera^ 
partner.  While  they  were  endeavoring  to 
raise  the  fund,  the  owner  of  the  boat  con- 
tracted a  debt  for  repairs  upon  her.  The  in- 
tended partnership  failed  for  want  of  a  suffi- 
cient subscription.  Held,  that  defendants 
were  not  liable  for  the  debt  thus  contracted 
by  the  owner;  they  having  had  no  personal 
agency  in  contracting  it.  Until  the  limited 
partnership  was  formed,  the  owner  had  no 
authority,  express  or  implied,  to  bind  his  pro- 
posed associates  or  partners.  V,  Chan,  Ot,^ 
1889,  West  Point  Foundry  Association  v. 
Brown,  8  Mte.,  284. 

165.  Railroad  contractors.  Defendants 
were  joint  contractors  in  the  construction  oi 
a  railroad,  and  by  their  agreement  each  was 
to  furnish  his  own  team  and  teamsters.  Plain- 
tiff had  previously  been  hired  as  a  teamster  by 
one  of  the  defendants  for  a  year,  and  under 
such  hiring  drove  a  team  on  the  work  in  ques- 
tion, ffeld,  that  the  defendants  were  not 
jointly  liable  to  him.  His  services  were  so 
much  contributed  to  the  common  stock  by 
the  defendant  who  had  hired  him,  and  such 
defendant  was  alone  liable.  Supreme  Ot.,  1848, 
McGuire  v.  O'Hallaran,  Hill  it  D.  Supp.,  85. 

166.  Manufacturing  association.  After 
a  manufacturing  association  had  abandoned 
their  enterprise,  and  all  the  other  partners  had 
determined  to  make  no  further  advances,  and 
to  incur  no  further  expense,  a  partner  rendered 
services  and  incurred  expenses  tending  to  pr^ 
serve  the  partnership  building  and  to  enhance 
its  value.    Held,  that  he  could  not  be  allowed 
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therefor  in  the  partnership  accounting.    Chan- 
cery, 1824,  Skinner  v.  White,  Hoplc,^  107. 

167.  MUL  Three  persons  heing  partners 
in  building  a  mill,  the  partner  who  had  the 
management  bought  stones  for  it  in  his  own 
name,  the  seller  being  ignorant  of  the  partner- 
ship. Held^  that  the  seller  could  maintain  an 
action  against  the  partnership  for  the  price. 
Supreme  Ct.^  1825,  Reynolds  v,  Cleveland,  4 
Ono.,  282. 

5.  To  Oonfeee  Judgment, 

168.  By  bond  and  warrant  If  one  part- 
ner, without  special  authority,  give  a  bond  and 
warrant  of  attorney  in  the  name  of  himself  and 
partner,  the  judgment  entered  thereon  is  valid 
only  against  himself.  The  court  will  not  va- 
cate it  on  his  application.  Supreme  Ct.^  1804, 
Green  v.  Reals,  2  Cau,  254 ;  S.  P.,  1839,  St 
John  V,  Holmes,  20  Wend,^  609. 

169.  On  application  of  the  injured  partner, 
levy  will  be  restricted.  Supreme  Ct.^  1804, 
Green  «.  Reals,  2  Cat,  254. 

170.  One  partner  cannot  bind  another  with- 
out his  assent,  by  bond  and  warrant  to  confess 
a  judgment;  but  such  a  bond  is  an  extinguish- 
ment of  the  partnership  debt.  One  partner 
cannot  confess  a  voluntary  judgment  in  the 
name  of  his  partner,  unless  actually  brought 
into  court  by  a  regular  service  of  process 
against  him  and  his  partner.  A  voluntary 
judgment,  confessed  out  of  court,  is  valid  only 
against  the  partner  who  confesses  it.  Supreme 
Ct,,  1828,  Crane  c.  French,  1  Wmd,,  311 ;  8. 
P.,  Sp,  T,y  1862,  Stoutenburgh  «.  Yandenburgh, 
7  How,  Pr,,  229. 

171.  A  declaration  was  served  on  one  part- 
ner only,  and  he  employed  an  attorney,  and 
authorized  him  to  give  a  cognof^it^  which  he 
did  for  both,  in  good  faith.  The  attorney, 
being  responsible,  the  court  refused  to  set 
aside  the  judgment,  but  permitted  the  partner 
who  had  not  been  brought  in  to  contest  the 
validity  of  the  claim.  Supreme  Ct,^  1832, 
Grazebrook  «.  McOreedie,  9  Tr<WM?.,487.  Oth- 
erwise, where  the  attorney  is  irresponsible. 
Supreme  Ct.^  Sp,  T,^  1845,  Groesbeck  v,  Rrown, 
2  Bow.  Fr.,  21. 

172.  Under  the  Jolin^debtor  Act  Under 
Laws  of  1888,  895,  ch.  271,  judgment  against 
partners  may  be  entered,  upon  service  on  and 
confession  by  one  only ;  but  will  be  a  lien  and 
can  be  enforced  only  against  the  joint  property 
of  the  defendants,  and  the  individual  property 


of  the  defendant  served.  Supreme  Ot.^  1884, 
Pardee  v.  Haynes,  10  Wend,^  680.  Followed, 
Sp.  T.,  1845,  Kidd  «.  Rrown,  2  Eow.  Pr., 
20;  1852,  Stoutenburgh  «.  Yandenburgh,  7 
/<2.,  229.  Compare,  also.  Waring  «.  Robinson, 
Hoffm,^  524 ;  Matter  of  Lowenstein,  7  How 
Pr,,  100. 

17a  After  bill  filed.  The  appointment 
of  a  receiver  upon  a  bill  for  a  dissolution,  or 
for  an  accounting  upon  a  prior  dissolution, 
deprives  the  partner  defendant  of  all  power  to 
give  a  preference  to  a  particular  creditor, — 
e,  ^.,  by  confessing  judgment  A,  F.  Ohwn.  OCy 
1840,  Waring  o.  Robinson,  Hoffm,^  524. 

174.  Sinoe  the  Crode.  No  power  is  implied 
as  within  the  scope  of  partnership  authority, 
unless  such  as  the  partners  can  be  presumed 
to  have  intended  to  grant  to  each  other.  A 
partner  has  no  authority  to  confess  Judgment 
on  behalf  of  the  firm,  contrary  to  the  wish  of 
his  copartner.  Supreme  Ot,^  1854,  Everson  v. 
Gehrman,  1  AbhotW  Pr.,  167 ;  8.  0.,  less  fully, 
10  Row.  Pr.,  801. 

175.  One  partner  of  a  firm  in  failing  cir- 
cumstances, for  the  purpose  of  securing  a 
hcnorfide  partnership-creditor,  admitted  ser- 
vice of  a  summons  and  complaint,  and  gave 
an  offer  for  Judgment  under  section  885  of  the 
Code  of  Procedure,  on  which  Judgment  waa 
entered  and  execution  issued  against  and  levy 
made  on  the  partnership  property.  On  motion 
to  set  aside  the  judgment  and  execution  by  the 
other  member  of  the  firm  who  was  not  cogni- 
zant of  or  consenting  to  the  proceedings, — 
HeJd^  that  the  proceedings  were  regular,  j^ 
r.  Com,  PU  1852,  Olwell  «•  McLaughlin,  10 
N,  7,  Leg,  Obs,,  816. 

6.  To  make  Aseignmente  for  Ben^t  of  Ored- 
itors, 

176.  AMlgnment  to  creditor.  One  part- 
ner may  make  a  valid  general  assignment  of 
the  partnership  property  in  payment  of  debts. 
So  held,  where  the  assignment  was  made  dur- 
ing the  absence  of  the  copartner,  and  the  ques- 
tion arose  in  an  action  by  the  assignee  for  the 
price  of  some  of  the  goods  afterwards  sold  by 
him.  Mayor^e  Ct.^  1802,  Foley  a.  Winant,  IAf>, 
Jud.  Op,,  48. 

177.  One  partner  may,  during  the  continu- 
ance of  the  partnership,  make  a  valid  assign- 
ment of  the  partnership  efiSdcts,  or  of  so  much 
as  is  necessary  for  the  purpose,  in  the  name  of 
the  firm,  directly  to  one  or  more  of  the  ored- 
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iters  in  payment  of  their  demands,  notwith- 
standing  sneh  assignment  operates  to  give 
them  a  preference  over  other  creditors.  Ohan- 
eery^  1883,  Egberts  t>.  Wood,  8  Paige^  617. 

178.  By  the  law  merchant,  although  the 
effects  of  a  copartnership,  upon  the  insolvency 
of  the  firm,  were,  in  equity,  considered  a  tmst- 
fand  for  the  payment  of  the  partnership  debts, 
and  any  of  the  partners  might  apply  to  have 
them  appropriated  ratably  among  £dl  the  cred- 
itors, yet  either  of  the  partners  before  a  disso- 
lotion,  or  all  of  them  afterwards,  might  appro- 
priate them  to  the  payment  of  one  creditor  in 
preference  to  another.  The  Revised  Statutes 
have  imposed  a  partial  restriction  upon  this 
right,  by  depriving  an  insolvent  debtor,  who 
attempts  to  exercise  it,  of  the  benefit  of  the 
insolvent  laws.  Bat  if  he  is  willing  to  subject 
himself  to  this  disability,  the  payment  of  one 
creditor  to  the  exclusion  of  others  is  valid  as 
against  the  others.  And  the  surviving  part- 
ners, upon  a  dissolution  of  the  firm  by  death, 
may  give  a  similar  preference,  with  the  consent 
of  the  personal  representative  of  the  decedent. 

n. 

179.  One  partner  has  authority,  in  the 
absence  of  fraud,  to  sell  and  transfer  all  the 
copartnership  effects  directly  to  a  creditor  of 
the  firm,  in  payment  of  a  debt,  without  the 
knowledge  or  consent  of  his  copartner,  al- 
though the  latter  is  at  the  place  of  business 
of  the  firm,  and  might  be  consulted.  Nor  is 
such  transfer  invalid  although  the  firm  is  in- 
solvent, and  thereby  the  one  creditor  gains  a 
preference  over  the  other  creditors  of  the  firm. 
Ct.  of  Appeals,  1866,  Mabbett  v.  White,  12  K 
F.  (%  Kem,\  442. 

180.  The  relation  subsisting  between  part- 
ners is  of  the  most  intimate  and  confidential 
nature.  They  are  joint-tenants  of  the  stock 
and  effects  of  the  company;  their  interests 
are  joint  and  mutual,  and  each  is  seized  j90r 
my  etper  tout;  each  has  entire  possession,  as 
i^ell  of  every  part  as  of  the  whole,  and  not  the 
undivided  whole  of  a  moiety.  A  partnership 
is  a  voluntary  association,  by  which,  in  all  the 
affairs  connected  with  the  business,  an  author- 
ity is  impliedly  given  to  every  member  to  dis- 
pose of  the  partnership  property,  as  if  it  were 
his  own  personal  effects.  Such  is  the  indivisi- 
ble nature  of  their  interest,  and  the  capacity 
of  every  member  to  act  as  the  authorized 
agent  of  all,  that  whatever  one  does  in  the 
course  of  the  partnership  business,  has  the 


same  efficacy  as  if  all  had  severally  and  di- 
rectly Joined  in  the  act.    lb. 

181.  AMignment  to  a  trustee.  A  partner 
has  not  power,  as  such,  to  assign  the  assets  of 
the  firm  to  a  trustee  for  the  benefit  of  credit- 
ors. To  support  such  an  assignment  by  one 
partner,  or  any  number  short  of  l^e  whole,  it 
must  be  shown  that  it  was  made  under  dr- 
pumstances  that  rendered  it  impossible  to  con- 
sult the  other  partners ;  or  from  their  acts  or 
declarations,  either  before  or  subsequent  there- 
to, that  it  was  executed  with  their  assent  or 
by  their  authority.  iT.  F.  Cfom,  PZ.,  1852, 
Fisher  v,  Murray,  1  E.  D,  SmitJi^  841. 

182.  A  general  assignment  for  the  benefit 
of  creditors,  made  by  one  partner  without  the 
consent  of  his  copartner,  and  not  ratified  by 
them,  is  void,  not  only  as  against  them,  but 
also  as  against  judgment-creditors,  and  may 
be  set  aside  on  a  bill  filed  by  them.  Supreme 
Gt,,  3p.  r.,  1867,  Haggerty  «.  Granger,  16 
Eov),  Ft,,  248. 

183.  A  general  assignment  of  the  firm-effects 
will  be  valid  although  made  by  one  partner 
alone,  if  the  other  partner  has  abandoned  aU 
control  of  the  business,  and  an  equable  distribu- 
tion of  all  the  assets  is  directed.  ilT.  F.  Si^e- 
rior  Gt,,  1868,  Kemp  v,  Oarnley,  8  Duer,  1. 

184.  — with  preferences.  And  a  pro- 
vision which  operates  to  give  a  preference  to 
one  creditor,  if  there  was  no  fraudulent  in- 
tent, will  not  avoid  the  whole  assignment, 
but  the  preference  only  will  be  void.    lb. 

185.  An  assignment  made  by  one  partner 
against  the  known  wishes  of  his  copartner, 
conveying  the  partnership  effects  to  a  trustee 
for  the  benefit  of  creditors  and  giving  prefer- 
ences, is  invalid.  The  principle  on  which  an 
assignment  by  one  partner  in  payment  of  a 
partnership  debt  is  sustained,  is  that  there  is 
an  implied  authority  for  that  purpose,  the 
payment  of  firm  debts  being  a  part  of  the 
necessary  business  of  the  firm.  But  it  is  no 
part  of  Hie  ordinary  business  of  a  copartner- 
ship to  appoint  a  trustee  of  all  the  effects  for 
the  purpose  of  distributing  among  creditors. 
Ghancery,  1884,  Havens  v.  Hussey,  6  Pat(^6, 
80.    See,  also.  Mils  f>,  Argall,  6  7(2.,  677. 

186.  So  held,  also,  where,  though  there  was 
no  express  dissent  by  the  copartner,  he  re- 
sided abroad  and  had  never  ratified  the  as- 
signment. V,  Ghan,  Gt,,  1840,  Hitchcock  v. 
St.  John,  Hoffm,,  611. 

187.  So  held,  where  the  assignment  em* 
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braced,  aab^atially,  all  the  Msets  oif  tbe  firm, 
and  was  made  to  one  oroditor  to  seoare  him 
alone.  /T.  F.  Superior  Ct,,  Sp.  71, 1858,  Paton 
V,  Wright,  16  H(M,  Pr,^  481. 

188.  That  l^e  law  will  not  &Tor  an  at- 
tempt by  one  partner  to  give  a  preference  to 
partioalar  oreditora  againet  the  wish  of  his  oo- 
partnere.  Matter  of  Lowenstein,  7  J9bio.  iV., 
100. 

X89.  —  witboat  praferanoes.  The  reason 
why  a  general  asaignment  of  the  firm  effeqts, 
made  by  one  partner  only^  i«  held  invalid,  is 
not  that  it  operates  aa  a  frand  upon  the  other 
partner,  bnt  because  the  relation  of  partner- 
ship does  not  confer  power  npon  any  one 
partner  to  make  it.  Where  the  aasignmeat  is 
made  after  insolyeoey,  and  divides  the  fonds 
equally  among  the  creditors,  it  will  be  anp- 
}K>rted;  for  the  partner  making  it  might,  by 
fiiing  a  bill,  insnre  an  eqaal  distribotion,  and 
in  the  absence  of  any  dissent  by  the  copart- 
ner, his  assent  to  such  distribution  may  be 
presumed.  But  an  assignment  by  one  part- 
ner, giving  preferenoea,  wiU  be  deemed  in- 
valid. A.  V.  Ohan.  Ot.,  1840,  Hitchoo<^  e. 
St.  John,  Hoffm,^  611. 

190.  It  IB  not  competent  for  one  member  of 
a  partnership,  without  the  assent  or  concnr- 
rence  of  his  copartner,  being  present  or  capa- 
ble of  acting,  to  make  a  general  assignment  of 
the  property  and  effects  of  the  firm  to  a 
trustee,  for  the  payment  of  the  partnership 
d^to,  even  though  no  preferences  are  direct- 
ed. The  power  to  make  such  a  disposal  of 
the  effects  is  not  implied  in  the  partnership 
relation.  K  F.  Buperior  Ot.^  1849,  Demingv. 
Colt,  B  Saruif,,  284.  S.  P.,  Supreme  Ot.,  Sp, 
T.,  1867,  Haggerty  «.  Granger,  16  Mow,  Pr., 
248.  N.  7.  Com,  PI,  1868,  Wetter  e.  Schlie- 
por,  §  AUotU?  Pr.,  128. 

191.  No  one  but  tbe  absent  pajtnar  oan 
question  tbe  validity  of  an  assignment  exe- 
cuted in  his  absence  by  his  copartner.  It  is 
not  void  per  m,  bnt  only  voidable  at  the  elec- 
tion of  the  absent  partner.  [4  Wash.  0.  0.  B., 
282.]  Supreme  Ct,  1868,  Sheldon  e.  Smith, 
28  Barh.,  608. 

192.  Batifioatloii.  If,  npon  his  return,  the 
absent  partner  affirms  and  ratifies  an  assign- 
ment executed  daring  his  absence  by  his  part- 
ner, in  his  name  and  as  his  attorney,  such 
ratification  will  relate  back  to  the  time  of  the 
original  execution  of  the  instrument,  and  ren- 
der the  asMgnment  valid  and  operative  from 


that  time.    [6  Hill,  107 ;  Story  on  As.,  ft  289, 
244.]    lb. 

193.  AkbentkoiL  In  such  case,  an  altera- 
tion in  l^e  matters  referred  to  in  the  instra- 
ment)  made  after  the  execution  of  the  instru- 
ment, but  before  tta  ratification,  has  no  force. 
The  instrument  takes  effect  as  of  the  time  of 
its  execution.    Ik 

y.     COHPIBNSATION    FOB    SPSCIAL    SER- 
VICES. 

194.  Oenand  nil«.  In  general,  a  partner 
is  not  entitled  to  chaige  his  copartners  for 
services  rendered  in  the  management  of  the 
partnership  property  or  business,  unless  npon 
a  special  agreement  to  that  effect.  (7/um- 
eery,  1814,  'Kiooll  v.  Town  of  Huntington,  1 
Johns.  Oh.,  166;  1616,  Bradford  e.  Kimberly, 
8  Id.,  481.  A.  V.  Ohan.  Gt.,  1889,  Dougher- 
ty e.  Van  Nostrand,  Hoffm.,  68.  SHpremko 
OU,  1841,  Pune  %.  Thacher,  24  Fan^,  460. 
N.  F.  Superior  Ot.,  1868,  Ooursen  e.  Hamlin, 
2  Du&r,  618. 

19^  A  part-owner  of  a  Teasel  cannot  charge 
the  others  for  services  in  their  common  inter- 
est, exc^t  by  special  contract.  And  if  he 
performs  services  under  an  entire  contract, 
which  fails,  he  caxmot  recover  on  a  quantum 
meruit.  [lAnst.,94.]  (7&<ine«ry,  1814,  Frank- 
lin V.  Bobinson,  1  Johne.  Oh.,  167. 

196.  Partners  cannot  charge  each  other  or 
tiie  firm  for  extra  services  in  the  bnsinesa  of 
the'  firm,  except  by  special  agreement,  or 
where  an  agreement  to  that  effect  can  be  im- 
plied from  the  oounse  of  business  between 
them.  Chancery,  1889,  Oaldwell  e.  Leiber,  7 
Pa<^,  488. 

197.  Zbqaennea  abroad.  A  partner  who 
went  abroad  on  his  own  private  affairs, — 
Mtld,  not  entitled  to  charge  his  expenses  to 
the  copartnership.  Chancery,  1822,  Mumford 
V.  Murray,  6  Johm.  Ch.,  1. 

198.  ComnHiilana.  One  part-owner,  ap- 
pointed an  agent  for  a  special  purpose  in  re- 
lation to  their  joint  concern,  may  be  entitled 
to  the  Commissions  and  lien  of  a  factor  or 
agent,  in  relation  to  the  subject  of  such 
agency.  Chancery,  1818,  Bradford  e.  Ejm- 
berly,  8  Johne,  Oh.,  481. 

199.  If  two  agree  to  share  the  profits  of  a 
contemplated  purchase,  one  of  them  may  not 
receive  from  the  seller  a  commission  for  his 
separate,  private  use.    It  would  be  a  fraud  on 
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hiB  associate.  The  actual  eost^  i,  6.,  the  net 
Bum  received  by  the  seller,  is  the  amoont  at 
which  the  property  should  be  set  down  in  as- 
certaining the  profits,  and  whatever  commis- 
sions have  been  allowed  by  the  seller  should 
be  charged  to  him  who  received  them,  as  part 
of  his  share  of  the  profits,  Jf,  T,  Com,  PZ,, 
1858,  Dunlop  o.  Richards,  2  E.  D.  Smithy  181. 

200.  Ezpreas  agreement  A  partner  agreed, 
in  the  articles  of  partnership,  to  pay  an  equiv- 
alent for  certain  services  to  be  rendered  in 
the  business  by  the  others,  and  afterwards 
a^usted  the  amount,  and  expressly  promised 
to  pay  it.  Heldy  that  an  action  lay  upon  the 
promise.  Supreme  Ot,f  1841,  Paine  «.  Thach- 
er,  25  Wend.,  450. 

VI.  RsAL  Peopkrtt. 

201.  Crommon-law  tnle.  The  rules  appli- 
cable to  partnerships,  and  which  govern  the 
disposition  of  the  partnership  property,  do 
not  apply  to  real  estate.  Hence,  when  real 
estate  is  held  by  persons  who  are  partners  in 
trade,  for  the  purposes  of  their  partnership, 
they  hold  as  tenants  in  common.  The  rules 
relative  to  partnership  property  do  not  apply 
to  it.  [3  Br.  Oh.,  199;  9  Ves.,  Jr.,  500.]  One 
partner  can  sell  no  more  than  his  individual 
interest  in  the  land ;  and  if  both  join  in  a  sale 
and  conveyance  and  one  only  receives  the 
purchase-money,  the  other  may  maintain  an 
action  against  him  for  his  proportion.  Su^ 
preme  Ot,  1818,  Ooles  v.  Ooles,  15  Johns,,  159. 

202.  There  may  be  a  partnership  in  the  use 
or  working  of  lands, — e,  g,,  in  the  business  of 
farming  or  mining, — so  that  the  law  merchant 
will  apply  and  govern  to  the  same  extent  as 
in  ordinary  mercantile  associations.  But  in 
the  buying  and  selling  of  lands  for  profit  on 
the  joint  account  of  several,  the  lands  retain 
the  character  of  real  estate.  They  are  bought 
and  sold  as  such ;  and  each  associate  must 
contract  for  himself.  V.  Chan,  Ot,  1844,  Pat- 
terson V,  Brewster,  4  Edw.,  852. 

203.  Several  persons  associated  under  an 
agreement  to  contribute  a  capital  to  be  em- 
ployed by  two  of  their  number  in  the  pur- 
chase and  sale  of  lands,  as  agents  and  trustees, 
for  three  years,  when  they  were  to  account  ;— 
ffeld,  that  the  other  associates  were  not  liable, 
in  equity,  upon  the  obligations  given  by  the 
managing  associates  in  their  own  names,  as 
security  for  the  purchase-money  of  lands 
bought  under  the  agreement.    lb. 


204.  That  there  may  be  a  partnership  in 
the  business  of  buying  and  selling  real  estate 
merely.  Sage  v,  Sherman,  2  iT.  F.  (2  Oomat,), 
417. 

205.  Role  in  equity.  Real  estate  taken  by 
a  partnership  for  debts  due  to  it,  or  purchased 
for  partnership  use,  is,  in  equity,  chargeable 
with  the  debts  of  the  copartnership,  and  with 
any  balance  which  may  be  due  from  one  co- 
partner to  another,  upon  the  winding  up  of 
the  affiurs  of  the  firm.  Chancery,  1847,  Ba- 
chan  V.  Sumner,  2  Barb,  Ch^  165 ;  Smith  v, 
Tarlton,  Id,,  886.  Oompare  Oostar  v.  Olarke, 
8  Bdw.,  428. 

206.  Where  real  estate  is  purchased  with 
partnership  funds  or  for  the  use  of  the  firm, 
in  equity  it  is  chargeable  with  the  debts  of 
the  copartnership,  and  with  any  balance  which 
may  be  due  from  one  copartner  to  another, 
upon  winding  up  the  afOsdrs  of  the  firm.  But 
as  between  the  personal  representatives  and 
the  heir-at-law  of  a  deceased  partner,  his 
share  of  the  surplus  of  the  real  estate  of  the 
copartnership  is  treated  as  real  estate.  3ti^ 
preme  Ct,,  J^,  Z,  1850,  Buckley  «.  Buckley, 
11  Barb,,  48. 

207.  Land  purchased  by  the  partners  for 
and  used  in  the  partnership  business,  and  paid 
for  from  the  partnership  funds,  is  deemed,  iu 
equity,  personal  property,  and  goes  to  the  sur- 
vivor for  the  payment  of  the  partnership  debts. 
He  may  specifically  enforce  his  contract  for 
the  sale  of  it,  and  may  compel  the  heirs  of 
the  deceased  partner  to  Join  in  the  convey- 
ance. A,  V.  Chan,  Ct,  1845,  Delmonioo  f. 
Guillaume,  2  Sanc^f.  Ch.,  866. 

206.  To  constitute  real  estate  partnership 
property,  it  must  not  only  be  purchased  with 
the  firm  funds,  but  be  used  for  partnership 
purposes.  K  T,  Superior  Ct,,  1849,  Oox«. 
McBurney,  2  Sandf,^  561. 

209.  Members  of  a  firm  of  importers  owned 
the  real  estate  where  the  business  was  carried 
on,  each  owning  a  part  in  severalty.  The  co- 
partnership had  erected  buildings  and  made 
improvements  on  the  land.  Meld,  that  on  a 
dissolution  of  the  partnership,  and  appoint- 
ment of  a  receiver,  the  lands  should  be  treated 
as  forming  a  part  of  the  partnership  assets. 
N,  Y,  Superior  Ct,,  Sp,  T,,  1852,  Smith  c.  Dan- 
vers,  5  Sandf,,  669. 

210.  Lcmds  of  one  partner.  If  the  part- 
nership funds  are  expended  upon  the  hind  of 
one  partner,  the  other  acquires  an  equitable 
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interest  in  or  lien  upon  the  improvements, 
and  the  improyements  are  a  part  of  the\  part- 
nership fund  for  the  payment  of  partnership 
debts.  Supreme  Ct,  Sp.  T.,  1849,  Ayerill  f. 
Loucks,  6  Barl.^  19. 

211.  If  two  partners  in  the  business  of  nnr- 
tnring  trees  and  plants  for  sale,  nse  the  land  of 
one  of  them  for  the  purpose  of  their  nnrsery, 
the  trees  and  plants  are  personal  property  as 
between  them,  bnt  a  part  of  the  realty  as  be- 
tween the  owner  and  his  subsequent  mort- 
gagee ;  but  a  mortgagee  with  notice,  or  a  pur- 
chaser under  his  mortgage  without  notice, 
takes  the  lien  upon  or  acquires  the  property 
in  the  trees,  te.,  subject  to  a  settlement  of  the 
partnership  afiEairs.  Supreme  Ot,^  Sp.  71, 1849, 
King  «.  Wilcomb,  7  Barb.,  268. 

212.  A  partner  confessed  a  judgment  for  a 
partnership  debt.  Afterwards  the  firm  became 
insolvent,  and  made  an  assignment.  The  court 
refused,  on  motion,  to  restrain  the  judgment- 
creditor  from  selling  land  of  the  individual 
partner,  upon  which  the  firm  had  expended 
money,  and  in  the  improvements  of  which 
the  assignees  claimed  an  equitable  interest; 
holding,  that  a  notice  of  their  equitable  claim 
given  at  the  sheriff's  sale,  would  sufficiently 
protect  their  rights.  Supreme  Ct^  Sp,  71, 1849, 
Averill  v.  Loucks,  6  JBsr^.,  19. 

213.  Iioaaehold  interest  A  lease  for  years 
to  W.,  though  the  premises  were  thereafter 
occupied  by  his  firm, — HeJd^  his  individual 
property,  so  that  his  partner  could  not  trans- 
fer it,  without  competent  authority  from  him. 
Supreme  Ct.^  1849,  Otis  «.  Sill,  8  BcMrh,^  102. 

214.  One  partner  may,  in  good  faith,  pur- 
chase and  hold,  for  his  own  use,  the  reversion 
of  real  estate  occupied  by  the  copartnership 
under  a  lease  for  years.  Gt.  o/Appeah,  1858, 
Anderson  v.  Lemon,  8  IT,  T.  (4  Seld,\  286. 

215.  But  where  one  partner  secretly  made 
such  purchase  in  his  own  name,  while  the 
other  partner,  with  his  concurrence,  was  ne- 
gotiating with  the  owner  to  obtain  the  prop- 
erty for  the  use  of  the  firm,  the  purchaser  was 
declared  a  trustee  for  the  firm.    Ih, 

Vil.  Dissolution. 
1.  Eaw  effected, 

216.  By  assignment.  A  honorfde  assign- 
ment by  one  partner  of  his  partnership  in- 
terest, ipeo  faoto  dissolves  the  partnership,  if 
the  assignee  elects  to  treat  it  as  dissolved,  and 


to  claim  an  accounting,  notwithstanding  the 
articles  expressly  provide  that  the  copartner- 
ship shall  continue  until  two  of  the  partners 
shall  demand  a  dissolution,  and  the  other 
partners  are  desirous  to  have  it  continue  not- 
withstanding the  assignment.  Ot.  of  Errore^ 
1820,  Marquand  «.  N.  T.  Manu&cturing  Co., 
17  Johm,^  526. 

217.  Where  two  persons  are  tenants  in 
oonmion  of  a  farm,  and  partners  in  the  busi- 
ness of  farming^  and  one  conveys  his  interest 
to  a  third  person,  the  partnership  is  dissolved, 
and  the  third  person  becomes  tenant  in  com- 
mon with  the  other  of  the  partners,  ot'the 
growing  crops,  and  of  the  firm  property,  sub- 
ject to  an  account  Supreme  Ot,y  1882,  Mum- 
ford  «.  McE[ay,  8  Wend,^  442. 

218.  Cppyiigihted  work.  Partners  in  a 
copyright  may  make  a  valid  agreement  be- 
tween themselves  for  the  printing  of  the  book 
by  one  of  them,  and  the  delivery  of  a  part  of 
the  edition  to  the  other.  Such  agreement  is 
a  dissolution  of  the  partnership  as  between 
them,  pro  tanto.  Supreme  Ct.^  1882,  Gould 
V.  Banks,  8  Wend,,  562. 

219.  Dissensions  between  partners.  When 
held  ground  for  decreeing  a  dissolution  of  part- 
nership. Bishop  «.  Breckles,  Hoff'm,,  584; 
Berry  «.  Cross,  8  Sandf.  Gh,,  1;  Henn  «. 
Walsh,  2  Edv>.,  129. 

220.  Death.  The  French  law  of  partner- 
ship, in  respect  to  dissolution  by  death,  con- 
sidered. Jacquin  v.  Buisson,  11  How,  Pr., 
885;  Ames  v.  Downing,  1  Bradf.^  821. 

221.  W^ar.  A  commercial  partnership,  ex- 
isting between  a  citizen  of  the  United  States 
and  the  citizen  or  subject  of  a  foreign  country, 
is  dissolved  by  the  breaking  out  of  a  war  be- 
tween the  two  countries ;  for  war  renders  aU 
trading,  negotiation,  communication,  or  inter- 
course with  the  enemy,  without  the  direct 
permission  of  the  government,  unlawful.  The 
existence  of  war  renders  the  prosecution  of 
the  partnership  relations  impossible,  and  le- 
gally disables  each  partner  from  co-operating 
with  the  other,  as  much  as  does  death  or  in- 
sanity, &c.  Gt.  ofErrorSy  1819,  Griswold  v. 
Waddington,  16  Johns.,  488;  affirming  S.  0., 
15  Id.,  57;  Seaman  «.  Waddington,  16  Id.^ 
510.  Compare  Buchanan  v.  Ourry,  19  Id.,  187. 

2.  lU  Goneequeneee. 

22Z  In  generaL  A  dissolution  of  a  co« 
partnership  does  not  destroy  the  joint-tenancy 
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of  the  pATtneiB  in  the  partodrahip  property, 
and  oreato  a  tanaacy  in  oommon.  They  are 
still  partners  for  the  purpose  of  settling  the 
partnership  oonoems,  and  until  that  is  effeoted. 
For  that  purpose  the  partnership  still  con- 
tinnes,  with  all  the  incidents  belonging  to  that 
relatioa.  SuprmM  Ct,,  182ft,  Murray  «•  Mum- 
ford,  6  Cav>.,  441 ;  8.  0.  at  N.  P.,  Anth.  N.  P., 
204. 

223.  I^aaalsning  aeouiity.  After  the  dis- 
solution, all  the  partners  must  join  in  tlje 
transfer  of  a  partnership  security,  in  order  to 
▼est  the  title  in  the  transferee.  Neither  part- 
ner, after  dissolution,  oan  malce  aoy  disposi- 
tion of  the  partnership  property,  in  any  man- 
ner inconsistent  with  the  primary  duty  inoum- 
heut  on  all  the  partners,  of  winding  op  the 
whole  oonoerns  of  the  partnership,  dupreme 
Ct,y  Sp.  r.,  1847,  Geortner  v.  Trustees  of  Gana- 
joharie,  2  Barh.^  266. 

224.  Making  notes.  The  power  of  one 
par^r  to  bind  the  others,  ceases  upon  the 
dissolution  of  the  partnership.  If  one  part- 
ner, after  the  dissolution  of  the  copartnership, 
issues  notes  signed  with  the  name  of  the  part- 
nership, the  other  partner  is  not  liable.  And 
notes  delivered  after  the  dissolution  are  con- 
sidered as  made  when  delivered,  though  ear- 
lier dated.  [8  Esp.,  108.]  Svpreme  Ct,  1807, 
Lansing  v.  Gaine,  2  Johns,,  800 ;  1841,  UTa- 
Ijonal  Bank  «.  Norton,  1  HUl,  072;  1842, 
MitcheU  o.  Ostrom,  2  Id.,  ft20;  1850,  Losk 
f^.  Smitii,  8  Barb,,  670. 

229.  One  partner  cannot,  after  dissolution, 
indorse  a  note,  given  to  the  partn^^hip  so  as 
to  enable  the  indorsee  to  maintain  an  action 
against  the  makers,  without  speeial  authority. 
A  general  authority  to  collect  and  pay  debts  is 
not  enough.  The  general  power,  during  part- 
nership, of  one.  partner  to  bind  his  copartner, 
ceases  on  dissolution ;  and  with  respect  to  an- 
tecedent debts  contracted  during  the  partner^ 
ship,  the  power  to  receive  payments,  and  give 
discharges,  rests  on  the  same  principle  with 
that  of  joint  obligees,  or  payees  of  a  note,  not 
otherwise  connected  as  partners.  Supreme 
01.,  1809,  Sanford  «.  MicUes,  4  JaAn«.,  224. 

226.  One  partner  may  bind  another  by  a 
note  made,  after  dissolution,  in  the  firm-name, 
if  the  payee  is  not  chargeable  with  notice  of 
the  dissolution.  It  makes  no  difference  that 
there  was  no  time  between  the  dissolution  and 
the  giving  of  the  note,  for  notice  to  be  given. 
The  want  of  time  cannot  dispense  with  the 


rule  of  law ;  so  &r  as  the  pnblio  are  conoirned, 
the/partnership  obligations  continue  nntil  no- 
tice is  given.  Supreme  Ot,,  1882,  Bristol  f. 
Sprague,  8  Wend^  428. 

227.  But  if  the  payee  of  such  note  is  durge- 
able  with  notice  of  the  dLssdutioD,  he  oannot 
recover  against  the  copartner;  no  q>eoiai  au- 
thority to  make  the  note  being  shown.  Nor 
can  one  who  has  received  such  a  note  from 
the  payee  as  collateral  security  for  an  aateoe- 
dent  debt,  enforce  the  note  against  the  copart- 
ner,   lb. 

228.  Kew  conbractik  A  member  of  a  mer- 
cantile firm,  after  its  dissolution,  cannot  bind 
his  former  partner  by  an  agreement  to  ooUect 
a  demand  of  a  third  person  in  the  firm-name. 
Such  an  agreement  has  no  necessary  or  legiti- 
mate connection  with  the  winding  up  of  the 
business  of  the  copartnership.  Supreme  Ot., 
1848,  Sntton  o.  Dillaye,  8  Barb.,  629. 

229.  The  plaintiff  sold  goods  to  H.,  and 
charged  them  to  him,  and  afterwards  took  hh 
not^  in  payment  of  the  account.  They  tiien 
sought. to  charge  the  defendant,  as  being  a 
partner  of  H. ;  and  relied  upon  the  fact  that 
there  had  been  a  partnership  between  them, 
under  the  firm-name  of  H.  ft  Co.,  and  that  no 
notice  of  the  dissolution  had  been  given  to  the 
plaintiffs ;  and  upon  the  declarations  of  H.,  that 
the  defendant  was  still  interested  with  him  in 
the  bufflnesB,  and  that  the  name  had  been 
changed  for  the  pnrpoie  of  oolleeting  the 
debts.  Eeld^  that  this  was  not  sufficient  to 
establiBh  the  liability  of  the  defendant  as  a 
partner  when  the  debt  was  contracted ;  smd 
that  after  the  partnership  had  been  dissolved, 
no  liability  could  be  created  upon  its  credit, 
unless  the  name  of  the  firm  was  used  in  mak- 
ing the  purchases.  Supreme  Ot,  1868,  Kirby 
f>.  Hewitt,  26  Barb.,  607. 

230.  —  with  fonaer  doalers.  The  rule, 
that  after  the  dissolution  of  a  copartnership, 
one  member  of  tlie  firm  oannot  bind  his  for- 
mer psrtners  by  any  new  contract,  only  affects 
contracts  made  siter  dissolution  with  one 
who  had  not  before  had  dealings  with  the 
firm,  or  who,  having  had  dealings  with  them, 
has  had  actual  notice  of  the  dissolution.  The 
acts  of  one  partner,  though  after  dissolution, 
will  bind  his  copartners  in  respect  to  all  per- 
sons who  have  previously  dealt  with  them  as 
a  firm,  except  those  to  whom  actual  notioe  of 
the  dissolution  has  been  given.  SuprefM  Ot., 
1649,  Van  Eps  f>.  Dillaye,  6  Barb.,  244. 
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281.  Partner  vhnse  name  was  never  used, 
not  liable  for  debts  contracted  after  he  retires, 
irith  persons  who  did  not  know  his  interest. 
DaTia  c  Allen,  8  K  71  (8  (kmst,\  168. 

288.  Upon  the  disaolation  of  a  copartner- 
ship, aotnal  notice  therec^  nnst  be  giyen  to 
persons  who  have  had  dealings  with  the  firm 
on  the  nnited  oredit.  Otherwise  the  partners 
will  eonttnne  liable  for  the  aots  of  each  other, 
in  nsing  the  partner^ip  name,  after  the  dis- 
aolntion.  Supreme  Ot,^  1848,  Wardwell  «. 
Haight,  2  Bwrh,  549.  Ot.  c/Appsak,  1856, 
Clapp  f>.  Rogers,  12  HT.  Y,  (2  Kem,),  288. 

]^ik  Although  a  partnership  has  expired, 
by  its  own  limitation,  yet  if  no  public  notice 
of  dissolntion  has  been  given,  and  the  part- 
ners have  oontinned  to  carry  on  bnsiness  as  if 
the  partnership  was  still  snbsisting,  an  accept- 
ance of  a  bill  by  one  partner,  in  the  partner- 
ship name,  will  bind  tlie  others.  Supreme  Ot.y 
1610,  Ketoham  «.  Olark,  6  Johns.^  144. 

234.  On  dissolntion  of  partnership,  pnblio 
notioe,  in  the  newspapers  or  otherwise^  should 
be  g^ven,  and  that  will  conolade  all  persons 
who  have  had  no  previous  dealings  wiih  the 
firm.  Those  who  have  formerly  dealt  with 
the  firm,  are  entitled  to  actual  notice  of  the 
dissolution ;  otherwise  t))ey  will  be  entitled  to 
*bold  all  ^e  partners,  for  the  engagement  of  one 
of  them  given  in  the  partnership  name. .  lb. 

286.  What  Ui  aaSoiant  notloa.  Kotice 
in  the  newspapers,  of  the  dissolntion  of  a  part- 
nership, is  sufficient  notice  to  all  persons  who 
have  had  no  previous  dealings  with  the  firm. 
[Peake's  N.  P.,  42,  154;  1  Esp.  Oas.,  871 ;  8 
Esp.,  108,  248.]  Supreme  Ot.,  1807,  Lansing 
V.  Gaine,  2  Johm.,  800. 

236b  As  to  all  persons  who  bave  had  no 
previous  dealings  with  a  firm,  the  notice  of  its 
dissolution  must  be  a  reasonable  one.  It  need 
not  be  ID  a  newspaper,  but  may  be  in  some 
other  proper  manner.  But  it  must  be  notori- 
ous, so  as  to  put  the  public  on  gnard.  Supreme 
Ct,  1848,  Wardwell  «.  Haight,  2  Bofh.,  540. 

237.  Wlio  is  a  "dealer."  To  constitate 
one  a  ^^  dealer^'  with  a  firm,  so  as  to  entitle 
him  to  actual  notice  of  dissolution,  he  must  be 
one  who  has  had  business  relations  with  the 
firm,  by  which  a  credit  is  raised  upon  the  faith 
of  the  partnership.  Ct.  of  Errors^  ^839,  Ver- 
non 9.  Manhattan  Co.,  22  Wend.,  183.  Ap- 
proved, Ct,  of  Appeals^  1855,  Glapp  v.  Rogers, 
12  If.  F.  (2  K&m.),  288 ;  affirming  S.  0.,  1  K 
D.  Smth,  549. 


838.  Tliree  persons  were  copartnem  nntil 
January,  1849,  wben^tbey  dissolved.  Two  of 
them  continued  the  business  under  the  same 
firm-name.  The  plaintifis  had,  on  two  oeoa- 
stons  prior  to  the  dissolution,  sold  goods  of 
small  value  to  the  firm  on  credit,  which  were 
paid  before  the  disadntlon,  and  they  subse- 
qnently,  without  notice  of  the  change,  sold  to 
the  finn  on  credit  '^-^Meld^  that  all  the  origi- 
nal members  were  liable  therefor.  Ot  of  Ap' 
peaU,  1855,  Olapp  o.  Rogers,  12  N.  7.  (2 
Kem.\  288. 

289.  Two  sales  of  goods  by  plaintiff  to  a 
firm,— *ire2i,  enough,  under  the  circumstances, 
to  constitute  him  &  *^  dealer"  within  the  rule 
entitling  him  to  actual  notice  of  dissolntion. 
Wardwell «.  Haight,  2  Boirh^  549. 

8i0.  ▲  donnant  partner  is  not  liable  for 
debts  contracted  by  the  active  partner  after  a 
dissolntion,  although  no  notice  of  dissolution 
is  published.  Supreme  Ot.^  1826,  Kriley  v. 
Hnrlbnrt,  5  Oow,^  584. 

241.  Thus  where  8.  and  H.  were  in  partner- 
ship, but  the  business  was  carried  on  in  the 
name  of  H.  alone,  and  the  plaintifiGs,  after  dis- 
solution, sold  goods  to  H.  without  knowing 
that  a  partnership  ever  had  existed, — Heldy 
that  8.  was  not  liable,  although  no  notice  of 
dissolution  was  publi^ed,  and  the  partnership 
had  been  known  to  some  extent.    lb. 

24a  Notloe^  wlMo  uimeooanry.  Notice 
of  dissolution  of  partnership  is  unnecessary 
where  the  dissolution  is  caused  by  the  break- 
ing out  of  war  between  the  nations  of  which 
tite  partners  are  respectively  citisens.  Notice 
is  requisite  when  a  partnership  is  dissolved  by 
the  act  of  the  parties,  but  not  when  the  dis- 
solntion takes  place  by  the  act  of  the  law. 
The  declaration  of  war  is,  of  itself,  the  most 
authentic  and  monitory  notice.  Any  other 
would  be  useless.  Ot.  of  Brrore,  1810,  Gris- 
wdd  «.  Waddington,  16  Johm.^  488 ;  affirming 
8.  0.,  16  Id.,  57;  6eaman  «.  Waddington,  16 
Id.,  510. 

243.  Gbllaotliig  debts.  The  right  of  either 
partner  to  collect  a  partnership  debt,  and  to 
sue  thereon  in  the  name  of  the  firm,  is  an  inci- 
dent to  the  partnership  relation,  and  which 
survives  the  dissolution.  One  partner  ia  bound 
by  the  act  of  the  other  in  the  exercise  of  this 
right,  as  well  when  performed  after  as  before 
the  termination  of  the  partnership.  N.  F. 
Com.  PI,  1852,  Ward  v.  Barber,  1  E.  D. 
Smith,  423. 
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244.  After  diesolation,  either  of  the  part- 
ners may  receive  payment  of  the  debts  dne 
the  partnership,  and  is  bonnd  to  apply  the 
moneys  reoeived  in  payment  of  the  partner- 
ship debts.  Supreme  Ot.^  Sp.  T.,  1847,  Qeort- 
ner  v,  Tmstees  of  Oantgoharie,  2  Barh^  625. 

245.  dodng  np  the  bfudneM.  On  a  dis- 
solation  by  one  partner's  becoming  insolvent, 
the  remaining  partner  has  not  a  right|  as  of 
eonrse,  to  close  up  the  business,  as  a  surviving 
partner  has.  The  copartner  has  a  right  to 
demand  the  appointment  of  a  receiver.  But 
the  solvent  partner  ought  to  be  appointed  re- 
ceiver, if  he  will  give  the  necessary  security, 
and  his  capacity  and  integrity  are  unques- 
tioned. iT.  r.  Superior  Ct,^  1858,  Hubbard  «. 
Guild,  1  Duer^  662. 

246.  When  the  articles  of  dissolution  intrust 
the  charge  of  the  property  and  the  winding  up 
of  the  concern  to  one  of  the  partners,  the  court 
will  not  interfere  with  his  proceedings,  except 
upon  proof  of  a  palpable  breach  of  the  articles, 
or  of  some  misconduct  amounting  to  fraud,  or 
•endangering  the  property.  F.  Chtm,  Ot.^  1840, 
Walker  v.  Trott,  4  Edw.,  88. 

247.  The  plaintiff  deposited  money  with 
the  defendants,  who  were  partners,  taking 
from  them  a  certificate  of  deposit.  Soon  af- 
terwards the  partnership  was  dissolved.  The 
business  was  continued  by  one  of  the  firm, 
who  advertised  that  he  would  pay  all  the 
certificates  of  deposit  of  the  kte  firm.  The 
plaintiff^  however,  did  not  present  his  certifi- 
cate for  nearly  two  years  afterwards.  HM^ 
that  the  retired  partner  was  not  discharged 
from  liability  by  the  omission  of  the  plaintiff 
to  present  tiie  certificate  in  accordance  with 
the  notice.  Supreme  Ot,^  1857,  IJmbarger  9. 
Plume,  26  B(vrb.^  461. 

248.  Interest  upon  balance.  The  contin- 
uing partner,  when  authorized  to  close  up  the 
business,  is  entitled  to  interest  when  in  ad- 
vance, and  chargeable  with  it  when  in  funds ; 
but  in  the  absence  of  any  agreement  therefor, 
ho  is  not  entitled  to  compensation  for  winding 
up  the  business,  by  way  of  commissions  or 
otherwise.  A,  V,  Chan.  Ot.^  1889,  Dougherty 
«.  Van  Nostrand,  Eoffm,^  68. 

249.  There  is  no  general  rule  fixing  the  time 
of  dissolution  as  the  time  from  which  a  part- 
ner shall  be  charged  with  interest  on  a  bal- 
ance due  his  copartner.  In  general,  he  is  not 
<}hargeable  prior  to  the  time  when  he  is  affected 
with  notice  of  the  amount  due.    A.  V,  Chan. 


Ot^  1844^  Beacham  «.  Eckford,  2  Sand/.  0%., 
116. 

250.  £.  of  New  Tork  and  B.  of  Baltimore 
were  partners  in  a  business  at  the  latter  city. 
Accounts  were  kept  at  both  places,  both  of 
which  were  necessary  to  an  a^ustment  be- 
tween them.  E.  knew  that  there  was  a  large 
balance  against  him.  On  dissolution,  each 
party  demanded  the  othc^r's  accounts,  but 
neither  complied,  and  K  died,  leaving  the 
balance  unascertained.  B.  demanded  E.'s  ac- 
counts from  bis  executors,  and  finally  filed  a 
bill  against  them,  and,  during  the  progress  of 
the  suit|  furnished  an  account  which  gave 
them  the  means  of  ascertaining  the  balance. 
Beld^  that  the  balance  drew  interest  only  from 
the  time  when  such  account  was  furnished.  lb. 

251.  Idqnidating  debt  Though  one  part- 
ner cannot  bind  his  copartner  by  a  note,  after 
dissolution,  yet  he  may  liquidate  a  previous 
account  by  note  in  tiie  late  copartnership 
name.  By  doing  so  he  does  not  create  a 
debt,  the  debt  being  already  in  existence. 
Supreme  Ot.^  1888,  McPherson  v.  Rathbone, 
11  Wend.,  96. 

252.  ▲oknowledgliig  debt  An  acknowl- 
edgment of  a  debt  by  one  partner  made  after 
dissolution,  will  not;  bind  the  copartner.  Af- 
ter dissolution,  the  power  of  one  nartner  tb 
bin4  the  others  wholly  ceases.  Soneld,  erea 
though  the  partner  making  the  acknowledg- 
ment was  authorized  to  adjust  unsettled  busi- 
ness. Supreme  Ot,,  1808,  Hackley  «.  Patrick, 
8  Johns.,  586;  approved,  1810,  Smith  v.  Lud- 
low, 6  Id.,  267;  1818,  Walden  t».  Sherburne, 
15  Id.,  409,  424;  S.  P.,  1827,  Hopkins  «. 
Banks,  7  Coio.,  650 ;  1828,  Gleason  «.  Olark,  9 
Id.,  57.  Cft.  o/Brrors,  1827,  Baker  v.  Stack- 
poole.  Id.,  419,  482. 

253.  After  an  actual  dissolution  of  the  firm, 
one  partner  cannot  bind  the  other  by  an  ac- 
knowledgment of  a  debt  which  is  not  legally 
or  equitably  due,  or  by  giving  a  note  for  such 
supposed  debt,  even  though  the  creditor  has 
no  knowledge  of  the  dissolution.  The  want 
of  knowledge  of  the  dissolution  of  the  partner- 
ship cannot  benefit  a  customer  who  loses  noth- 
ing by  his  ignorance  of  the  fact,  and  who  is 
only  to  be  placed  in  the  same  situation  as  he 
would  have  been  if  the  fact  had  been  conmiu- 
nicated  to  him  in  season.  Oha/ncery,  1882, 
Brisban  v.  Boyd,  4  Paige,  17. 

254.  Outlawed  debt  An  acknowledgment 
of  a  partnership  debt  and  promise  to  pay  it, 
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made  by  one  partner  after  dissolution,  will  not 
enable  the  creditor  to  enforce  it  against  the 
copartners  after  it  is  barred  by  the  Statute  of 
Limitations.  Whether  snoh  acknowledgment, 
^.,  is  made  before  or  after  the  statute  has 
run,  makes  no  difference.  The  principle  on 
which  a  partner  can  bind  his  associates,  is  the 
principle  of  agency.  Each  partner,  when  act- 
ing within  the  scope  of  the  partnership,  is 
deemed  to  be  the  authorized  agent  of  all  his 
fellows.  The  authority  is  presumed  from  the 
nature  and  necessity  of  the  case,  for  without 
it  third  persons  would  not  be  safe  in  dealing 
with  one  of  the  associates,  and  the  business  of 
the  partnership  could  not  be  carried  <^n  with 
success.  This  presumed  agency  continues  no 
longer  than  the  necessity  for  it  exists;  and 
for  most  purposes  the  necessity  ceases  with 
the  termination  of  the  partnership.  When 
that  is  dissolved,  it  may  be  presumed  that 
each  partner  still  has  authority  to  dispose  of 
the  partnership  property,  to  collect,  a^nat^ 
and  pay  debts,  and  give  proper  acquittances. 
Bat  there  is  no  ground  for  presuming  a  power 
to  make  new  promises  or  engagements  in  the 
name  of  the  firm,  even  though  they  only 
change  without  increasing  the  prior  obliga- 
tions of  the  firm.  CU  qf  Appeals^  1849,  Van 
Keuren  «.  Parmelee,  2  K  F.  (2  Oonut),  628  f 
oyerruling  Smith  9.  Ludlow,  6  JohnB.^  267; 
Johnson  v.  Beardslee,  15  /d,  8 ;  Patterson  v. 
Ohoate,  7  W&nd.^  441 ;  Hopkins  «.  Banks,  7 
Oow,^  650 ;  Rosevelt  o.  Mark,  6  Johns.  Ch,^ 
266,  291 ;  Dean  v,  Hewit,  5  Wend,,  257. 

255.  Compodtloiuu  After  dissolution  of  a 
partnership,  one  or  more  of  the  partners  may 
make  separate  composition  with  any  or  all  cred- 
itors, and  without  affecting  rights  or  liabilities 
of  the  others.  Lawi  of  1888,  248,  ch.  257.  And 
in  case  of  judgment,  may  have  it  satisfied  as 
against  himself.  Zoim  of  1845,  410,  ch.  848 ; 
same  stat.,  8  Reo.  Stat.,  5  ed.,  65.  • 

256.  The  respective  liabOitlea  and  powers 
of  retiring  and  remaining  partners,  considered. 
Chapman  ©.  Kortright,  1  K  Y.  Leg,  Obs,,  898. 

As  to  rights  of  partners  in  the  Gk>od-will  of 
the  business,  see  Good- will. 

VIU.   SUTTS  BETWEEN  PaETNERS. 

257.  Suit  for  damages.  A  partner  cannot 
sue  his  copartner  for  damages  for  a  fraudalent 


♦  See  the  case  of  Van  Keuren  v.  Parmelee  re- 
viewed at  length  and  approved,  in  an  action  against 
joint  makers  of  a  note.  Ct.  of  App«al$^  1854,  Shoe- 
naaker  v.  Benedict,  11  N.  T,  (1  Eern,),  176. 


removal  of  the  firm  property.  His  remedy 
is  a  snit  for  an  injunction  and  a  receiver. 
N,  Y,  Superior  Ct,,  Chambere^  1868,  Gary  «. 
Williams,  1  Duer,  667.  Compare  Seldon  «. 
Hickock,  2  (7ai,  166. 

25&  BopIeviD.  One  partner  cannot  main- 
tain replevin  against  the  other  for  the  recov- 
ery of  the  exclusive  possession  of  the  partner^ 
ship  property.  Each  is  entitled  to  possession, 
the  one  as  much  as  the  other,  and  the  posses- 
sion of  either  is  the  possession  of  both.  N,  Y. 
Cam.  FL,  1858,  Azel  v.  Betz,  2  K  D.  Smithy 
188. 

259.  XTpoii  note.  Where  one  of  two  part- 
ners, after  dissolution,  advances  money  to  the 
other  and  takes  his  promissory  note  therefor, 
it  is  no  defence  to  snch  note,  iJiat  the  money 
advanced  was  to  be  applied,  and  was  applied 
by  the  maker,  to  pay  the  debts  of  the  late 
partnership,  the  assets  of  the  firm  being  in 
the  hands  and  nnder  the  control  of  the  part- 
ner receiving  the  money.  Paying  demands 
against  the  firm  does  not  give  to  the  partner 
paying  any  right  of  action  at  law  against  his 
copartner  on  an  implied  promise,  but  such 
rights  must  be  adjusted  by  an  account  in 
equity.  Such  payment  can,  therefore,  consti- 
tute no  defence  or  set-off  against  the  note. 
Cft.  o/AppeaU,  1851,  Gridley  «.  Dole,  4  jV.  F. 
(4  OotmL),  486. 

260.  Awmmiwtt.  Partners  cannot,  in  gen- 
eral, sue  each  other  at  common  law.  As- 
sumpsit may  be  maintained  if  there  is  balance 
struck  and  express  promise  to  pay  [2  Dumf. 
&  £.,  488],  but  not  otherwise.  Receiving  an 
account  and  retaining  it  without  objection, 
does  not  import  a  promise  sufficient.  It  must 
be  express.  Supreme  Ct.,  1805,  Oasey  «.  Brush, 
2  Cai.,  298. 

261.  Partners  cannot  sue  each  other  at  law 
for  any  thing  relating  to  their  partnership 
concerns,  unless  there  has  been  a  settlement, 
a  balance  struck,  and  an  express  promise  to 
pay.  Supreme  Ct.,  1817,  Murray  «.  Bogert, 
l^Johne.,  818;  1819,  Halsted  9.  Sohmelzel,  17 
Id.,  80;  1828,  Westerlo  o.  Evertson,  1  WeTid., 
582.  Oompare  Duryee  «.  Smith,  Liv.  Jvd. 
Op.,  25 ;  Pattison  «•  Blanchard,  6  Ba/rb.,  587. 

262.  H.  and  S.  made  a  joint  purchase  of 
goods,  each  paying  one  half  the  price.  They 
sold  one  package  of  the  goods  to  a  third  per- 
son, on  credit,  and  divided  the  residue  be- 
tween themselves,  and  H.  paid  S.  for  one  half 
of  the  price  of  the  package  sold.    The  pur- 
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ohaaer  of  the  paokage  eold,  having  become  in- 
solvent, H.  brought  afleumpsit  against  S.  to 
reoorer  one  half  of  the  loss  arising  from  the 
sale.  JBeld^  that  this  was  not  only  a  balance 
straok  bnt  also  a  partnership  transaction,  and 
an  action  at  law  conld  not  be  maintained 
withoat  proving  an  express  promise  to  pay. 
Supreme  Ot.y  1819,  Halsted  v.  SohmebBel,  17 
Johm,^  80. 

263.  The  role  that  an  action  of  assmnpsit 
will  not  lie  by  one  piurtncr  against  another 
for  moneys  paid  in  the  partnership  concern, 
unless  there  has  been  a  settlement  of  acconnta, 
a  balance  strack,  and  an  express  prouiae  to 
pay,  applies  as  well  to  a  law  partnership  of 
practising  attorneys  as  to  other  partnerships. 
Supreme  Ot,^  1828,  Westerlo  o.  Evertson,  1 
WeruL,  682. 

264.  If  partners  have  settled  their  partner* 
ship  transactions,  and  have  struck  a  balance, 
which  one  has  promised  to  pay  to  the  other, 
the  latter  may  sue  at  law  to  recover  that  bal- 
ance. Supreme  CU^  1887,  dark  «.  Dibble,  16 
Wend,,  601 ;  1866,  Powell  e.  Koye,  28  Barb,, 
184. 

26&  It  will  not  defeat  the  action  that  some 
trifling  matters  between  the  partners  and 
third  persons  remain  unadjusted.  Supreme 
Cl^  1856,  Powell «.  Koye,  28  Barb,,  IBi. 

266.  Although  the  partnership  was  con- 
fined to  &  particular  adventure,  and  has  com- 
pletely terminated,  yet  one  partner  cannot 
sue  the  other  at  law,  unless  a  balance  Yha 
been  struck.  So  held,  where  A.  and  F.  were 
jointly  concerned  in  the  purchase  of  stock  of 
the  Bank  of  the  United  States,  upon  specula- 
tion, and  it  resulted  in  a  gain,  but  their  ac- 
count had  not  been  liquidated.  IT,  Y,  Superwr 
Ct,  1828,  Attwater  o.  Fowler,  1  HaU,  180. 

207.  XMbt  ooltooted  after  aMlgnment  If 
one  partner,  upon  a  dissolution,  assigns  to  his 
copartners  all  his  interest  in  the  assets  of  the 
firm,  and  covenants  not  to  interfere  with  the 
collection  of  the  debts,  and  subsequently  set- 
tles and  receipts  for  one  of  the  debts  so  as- 
signed, as  paid  to  him,  his  copartners  can  re- 
cover the  amount  of  such  debt  firom  him.  It 
is  no  answer  to  such  action  that  the  original 
debtors  might,  notwithstanding  the  settle- 
ment, be  sued  by  the  copartners  for  the  debt, 
on  the  ground  that  no  value  passed  on  the 
settlement,  but  that  the  defendant  receipted 
for  the  debt  on  receiving  a  receipt  in  full  for  a 
debt  which  he  individually  owed  to  the  debt- 


or,   .y.  r.  iftfpm^  (7^.,  1868,  Ross  e.  West,  2 
J3Mf0.,  860. 

26&  Ftrasa  baxrlng  a  oonunon  member. 
At  law  no  action  can  be  maintained  between 
the  members  of  two  firms  havinn^  one  mem* 
ber  common  to  both.  In  equity,  such  an  ac- 
tion may  be  maintained.  But  the  plaintifb, 
to  sustain  their  action,  must  clearly  show 
equities  upon  all  the  droumstances  of  the 
case,  entitling  them  to  relief.  iV.  Y,  Cam. 
PI,  1866,  Englis  e.  Fumess,  4  E,  D,  Smith, 
687;  8.  0.,  2  AUoUe'  Pr.,  888. 

269.  Tite  complaint  all^^  that  the  plain* 
tifis  asHi  one  of  the  defendants  w«^  a  copart- 
nership, and  the  defendants  were  another  oo- 
partnership,  and  that  the  latter  firm  was  in- 
debted to  the  former  firm  on  an  account 
stated;  on  which  it  demanded  a  recoveiy. 
As  a  reason  why  the  defendant,  who  was  a 
member  of  both  firms,  was  made  defendant 
only,  it  was  alleged,  that  he  had  reliiaed  to 
join  as  plaintiC 

SeJd,  that  the  action  was  maintaitiaMe^ 
1.  Under  the  Oode  it  is  no  otjection  that  one 
of  the  parties  was  a  member  of  both  firms.  It 
is  enough  in  such  case  that  the  proper  parties 
are  before  the  court,  whether  as  plaintifib  or 
defendants,  to  enable  it  to  pronounce  Judg- 
ment according  to  the  ftots.  2.  It  was  not 
necessary  that  the  complaint  should  demand, 
or  the  court  order  an  accounting,  as  between 
the  members  of  the  firm  at  least,  dnless  the 
defendants  pleaded  and  proved  as  a  defence, 
that  as  between  the  plaintiffs  firm  and  the 
partner  who  was  made  a  defendant,  the  state 
of  accounts  was  such  as  to  render  it  inequita- 
ble to  require  the  debt  to  be  paid  without  an 
accounting  between  them.  Ct,  qf  Appeak, 
1868^  Oole  e.  B^nolds,  18  N.  Y.  {^  Smith),  74. 

270.  Bill  in  equity.  Whether  a  partner 
who  has  been  proceeded  against  as  an  ab- 
sconding debtor,  can,  after  the  appointment 
of  trustees,  file  a  bill  for  a  settlement  of  the 
partnership  accounts.  Huyler  o.  Westervelt, 
7  Paige,  166. 

271.  A  bill  for  an  accounting,  alleged  a  gen- 
eral partnership  between  complainant  and  de- 
fendant, as  paviors.  The  answer  denied  a 
general  partnership,  but  admitted  a  partner- 
ship in  particuUr  jobs,  and  set  forth  accounts 
of  them,  and  denied  that  any  thing  was  due 
to  the  complainant;— i7i^  that  complainant 
was  entitled  to  have  the  accounts  investi- 
gated ;  and  that  the  defendant  could  have  a 
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deoree  for  a  balanoe,  without  any  special  claim 
of  one  in  the  answer.  F.  Chan,  Ct,^  1887, 
Scott «.  Pinkerton,  8  Edw,,  70. 

2T2.  Equal  division  of  balance  of  assets  de- 
creed, in  a  peculiar  case,  where  the  partner- 
ship was  commenced  onder  an  agreement  that 
prior  debts  of  one  partner  should  be  paid 
throngh  the  firm;  and  large  sums  had  been 
paid  therefor.  Iddings  t,  Bruen,  4  Sand/. 
Oh,  2^, 

273.  Between  memben  of  association. 
Although  the  articles  of  association  provide 
that  the  government  and  management  of  the 
conoem  shall  be  subject  to  rules  and  regula- 
tions adopted  by  a  majority  of  the  associates, 
it  does  not  foQow  that  any  individual  member 
shall  be  debarred  from  resorting  to  a  court  of 
justice  for  redress,  in  case  of  fraudulent  appro- 
priation, or  wilfal  destruction  of  the  joint 
property.  Supreme  Ct,^  1854,  Dennis  v.  Ken- 
nedy, 19  Barb,,  617. 

274.  "Where  an  unincorporated  joint-stock 
association  is  formed,  and  the  members  of  it, 
by  the  articles  of  association,  promise  to  pay 
the  amount  of  stock  by  them  severally  sub- 
soribed,  in  calls  to  be  made  by  trustees  named 
in  the  articles,  an  action  at  law  lies  to  enforce 
such  promise,  notwithstanding  that  botii  the 
plaintifEs  and  the  defendants  are  members  of 
the  association,  and  consequently  copartners. 
Supreme  Ct,^  1888,  Townsend  v.  Goewey,  19 
Wend.,  424. 

275.  A  promise  made  to  trustees  of  an  un- 
incorporated association  must  be  sued  in  the 
names  of  the  original  trustees,  to  whom  the 
promise  was  made.  Such  promise  is  not  ne- 
gotiable, and  although  the  beneficial  interest 
may  have  passed  to  the  successors  of  the  plain- 
tiff, and  thence  to  the  corporation  created  by 
the  charter,  no  agreement  contained  in  the 
articles  could  work  a  transfer  of  the  legal 
right  of  action  to  others,  to  be  pursued  in 
their  own  names.    Ih, 

276.  Where,  by  the  articles  of  an  unincor- 
porated joint-stock  association,  it  was  agreed 
that  all  the  property  of  the  company  should 
be  rested  in  trustees  thereafter  to  be  elected, 
and  that  the  subscribers  would  pay  to  such 
trustees  the  amount  of  their  respective  sub- 
scriptions;— ffeldy  that  an  action  to  recover 
the  amount  subscribed  by  a  member,  might  be 
brought  and  maintained  in  the  names  of  the 
trustees  so  elected.  Supreme  Ct,  1848,  Gross 
f .  Jackson,  6  Hill,  478. 


IX.  Rights  a^d  Rkmkt>ih»  of  Cbsdit- 
0B8  OF  ▲  Partnership. 

277.  As  to  estate  of  deceased  partner. 

Representatives  of  the  deceased  partner  can- 
not be  sued  at  law  for  the  partnership  debts. 
The  suit  must  be  brought  against  the  survi- 
vors, into  whose  hands  the  partnership  effects 
pass,  by  survivorship,  for  the  payment  of  those 
debts.  The  representatives  of  the  deceased 
partner  are  only  entitled  to  their  share  of  the 
surplus ;  and  that  share  alone  can  be  reached 
by  his  separate  creditors,  either  at  law  or  in 
equity.  On  the  other  hand,  the  separate  es- 
tate of  the  deceased  partner  in  the  hands  of 
the  personal  representatives,  and  the  real  es- 
tate descended  to  the  heirs-at-law,  are  legal 
assets,  which  the  separate  creditors  can  only 
reach  by  a  suit  at  law  against  the  adminis- 
trator or  the  heirs.  The  joint-creditors,  how- 
ever, upon  an  allegation  of  the  insolvency  of 
the  surviving  partners,  have  an  equitable  right 
to  compel  a  satisfaction  of  their  debt  out  of 
the  estate  of  the  deceased  partner.  Chaneerif, 
18Z%  Wilder  v,  Keeler,  8  Paige,  107. 

278.  A  creditor  of  a  firm,  one  member  of 
which  is  deceased,  cannot  sustain  a  bill  in 
equity  against  the  representatives  of  the  de- 
ceased partner  to  recover  the  debt  from  his 
estate,  without  averring  and  proving  *.hat  the 
surviving  members  are  insolvent,  or  otherwise 
showing  an  excuse  for  not  proceeding  at  law 
against  them.    [1  Binn.,  12S;  1  Raw.,  212; 

1  Oonn.,  509;  8  Id.,  684;  1  GaU.,  886;  4 
Day,  481;  8  Ham.,  287;  1  Oai.  Oas.,  122;  2 
Johns.  Oh.,  508.]  The  contrary  rule,  estab- 
lished in  England  by  late  cases  [1  Meriv.,  608 ; 

2  Russ.  &  M.,  495;  1  Myl.  &  E.,  582 ;  1  Keen, 
206;  10  L.  J.,  14],  disapproved.  Ot,  of  Br- 
rare,  1845,  Lawrence  «.  Trustees  of  Leake  Or- 
phan House,  2  Den,,  577;  affirming  S.  0.,  11 
Podge,  80.  A,  F.  Chan,  Ct,,  1845,  Slatter  ?>. 
Carroll,  2  Sandf.  Oh.,  578.  Ot.  of  Appeals, 
1868,  Bloodgood  v.  Bruen,  8  N,  T,  (4  Seld.), 
862.  Supreme  Ot.,  1854,  Voorhis  «.  Baxter, 
18  Barb,,  592;  S.  C,  more  fully  reported,  1 
AlMtt^  Pr.,  48.  Compare  Ricart  «.  Towns- 
end,  6  Hovi.  Pr.,  460. 

279.  This  rule  has  not  been  abrogated  by 
the  Code  of  Procedure.  Supreme  Ot.,  1854, 
Voorhis  v.  Baxter,  18  Bmrl,,  692;  8.  C,  more 
fully  reported,  1  Abhotte'  Pr,,  48.  Ot.  ofAp- 
peaU,  1858,  Voorhis  v.  Childs,  17  K.  T.  (S 
Smith),  %fi4.. 
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280.  In  this  State  the  rnle  is  settled  that 
joint-creditors  will  not  be  permitted  to  reach 
the  individnal  estate  of  a  deceased  partner 
nntil  all  the  separate  creditors  are  satisfied. 
The  exception  maintained  in  England  in  case 
of  no  Joint  estate  and  no  solvent  surviving 
partner,  docs  not  prevail  here.  K  F.  Swrr, 
Ct,  1867,  North  River  Bank  «.  Stewart,  4 
Bradf.^  254;  S.  0.,  tub  nom.  Stewart's  Case, 
^  AbhotW  Pr.,  ^08. 

281.  Upon  ft  settlement  of  partnership  af- 
fairs had  after  the  death  of  S.,  one  of  the  part- 
ners, the  firm  was  found  insolvent,  and  a  large 
part  of  the  joint  debts  remained  unpaid,  ffeld^ 
1.  That  the  partnership  creditors  could  not  be 
paid  out  of  the  separate  estate  of  the  deceased 
until  all  separate  debts  were  paid.  2.  That  if 
any  surplus  should  remain  after  payment  of 
those  debts,  it  should  be  applied  to  the  pay- 
ment of  the  partnership  creditors ;  in  which 
case  those  that  had  received  partial  payment 
out  of  the  partnership  property,  must  bring 
in  their  dividends  and  share  ratably  with 
those  who  had  not  received  dividends,  or  else 
be  excluded  until  the  latter  class  had  received 
a  sufScient  amount  to  place  them  on  terms  of 
equality  with  the  former.    lb, 

282.  Chancery  will  give  relief  to  the  cred- 
itors of  a  firm,  against  the  personal  represent- 
atives of  a  deceased  partner  having  assets,  if 
the  surviving  partner  is  insolvent.  Chancery ^ 
1817,  Hamersley  f>.  Lambert,  2  Johns,  Oh,^ 
508.  8.  P.,  at.  of  Brrors,  1804,  Jenkins  t>.  De 
Groot,  1  Cai,  Oas.^  122. 

283.  The  representatives  cannot  object  a 
want  of  due  diligence  in  prosecuting  the  sur- 
vivor before  insolvency ;  and  no  delay  in  this 
respect,  nor  lapse  of  time,  nor  dealing  with 
the  survivor,  or  receiving  from  him  a  part  of 
the  debt,  will  amount  to  a  waiver,  or  bar  of 
the  claim  on  the  assets  of  the  deceased  part* 
ner.    lb, 

284.  If  a  partner  dies  and  the  survivor  is 
insolvent,  the  estate  of  the  deceased  is  liable, 
in  equity,  to  the  creditors  of  the  firm,  after 
payment  of  the  individual  debts  of  the  dece- 
dent. Chancery^  1882,  Wilder  v.  Keeler,  8 
Paige,  167. 

285.  Where  the  surviving  partner  is  insol- 
vent, a  creditor  of  the  firm  may  enforce  his 
demand,  in  equity,  against  the  real  as  well  as 
the  personal  estate  of  the  deceased  partner. 
The  separate  creditors  of  such  partner  are, 
however,  entitled  to  a  priority  in  payment. 


out  of  his  individual   property.     Chamjcery^ 
1885,  Butts  9.  Genung,  5  Paige^  254. 

286.  Crou-hiU.  Where  a  firm  sues  for  a 
firm  demand  on  account,  and  a  solvent  part- 
ner dies,  the  other  partners  being  insolvent, 
the  defendant,  claiming  a  balance,  may  file  a 
cross-bill  to  make  the  personal  representatives 
parties  to  the  accounting.  Chancery^  1831, 
Brown  i^.  Story,  2  Paige^  594. 

287.  Ix^tinction«8uit  by  general  creditor. 
The  principle  which  allows  an  injunction  at 
the  suit  of  a  general  creditor  of  a  limited 
partnership,  restraining  a  special  partner  from 
disposing  of  the  firm  assets  [7  Paige,  588]  (see 
infra^  875),  applies  equally  in  favor  of  a  cred- 
itor of  a  general  partnership.  In  both  cases 
the  firm  effects  are  in  equity  deemed  applica- 
ble in  the  first  instance  to  the  firm  debts. 
Supreme  Gt,^  8p,  Z,  1850,  Dillon  ©.  Horn,  5 
How,  Pr,^  85.  Disapproved,  Orippen  «.  Hud- 
son, 18  iT.  r.  (8  Kern,),  161. 

288.  A  creditor  of  a  partnership,  whose 
debt  is  admitted,  may,  in  case  of  conceded  in- 
solvency, proceed  in  the  same  suit  to  establish 
his  claim  and  to  set  aside  as  fraudulent  an 
assignment  by  the  debtors  of  their  property 
for  the  benefit  of  their  creditors.  Supreme  Ct,y 
Sp.  r.,  1854,  Mott  V,  Dunn,  10  Eow,  Pr,,  226; 
but  see  13  JV.  Y,  (8  Eem.),  492. 

289.  To  authorize  any  person  to  demand 
the  aid  of  the  Supreme  Oourt  in  directing  the 
application  of  partnership  property,  he  must 
have  a  lien,  either  legal  or  equitable,  upon  it, 
or  be  in  a  situation  to  assert  such  a  lien.  A 
copartner  does  this  by  virtue  of  his  lien  for 
final  balance ;  and  a  creditor  can  only  do  so 
by  obtaining  a  lien  by  judgment,  in  case  of  real 
estate ;  by  levy  nnder  execution  in  case  of  per- 
sonal property  liable  thereto ;  or  by  return  of 
an  execation  unsatisfied,  and  filing  a  complaint 
when  the  application  relates  to  choses  in  ac- 
tion. Until  such  lien  be  obtained,  the  part- 
ners may  make  any  bona-flde  sale  of  the  prop- 
erty they  think  proper.  Supreme  Ct.^  Sp,  Z, 
1850,  Greenwood  v,  Brodhead,  8  Barb.^  598. 

290.  To  entitle  a  general  creditor  of  a  part- 
nership to  interfere  adversely  in  the  adminis- 
tration of  the  partnership  assets,  he  mast 
in  the  first  place  acquire  an  equitable  lien  by 
exhausting  his  legal  remedy,  or  in  some  other 
way.  A  creditor  at  large  has  no  standing  in 
court  upon  such  a  question.  A  lien  must  be 
obtained  upon  the  property,  before  the  creditor 
can  invoke  the  equitable  powers  of  the  court 
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to  control  its  administration.  Ct.  of  Appeals^ 
1866,  Orippen  tj.  Hodson,  18  N.  F.  (8  Kem.), 
161;  approving  j&reenwood  v.  Brodhead,  8 
Barb,^  698;  distinguishing  Innes  «.  Lansing, 
7  Faiff0,  688 ;  and  oyerraling  Dillon  v,  Horn, 
6  Bow.  Pr^  86. 

2B[h  Two  members  of  a  firm  sold  and  trans- 
ferred their  interest  in  the  copartnership  to 
the  third,  upon  his  assaming  the  payment  of 
all  the  debts  of  the  firm.  Eeld^  that  an  action 
coold  not  be  maintained  against  the  latter  by  a 
simple  contract-creditor,  npon  the  ground  that, 
since  the  trans&r  to  him,  he  had  confessed 
judgments  for  individual  debts,  npon  which 
judgments  the  partnership  property  bad  been 
sold  for  a  sum  far  below  its  yalue,  even  though 
this  was  done  in  bad  faith,  and  for  the  purpose 
of  defrauding  the  creditors  of  the  firm.  Su- 
preme  Gt.,  S^.  71,  1866,  Sage  «.  Ghollar,  21 
Barb.,  606. 

292.  C^nirety.  One  partner  gave  hia  indi- 
Tidual  bond,  with  a  surety,  for  duties  payable 
upon  goods  imported  by  the  partnership; — 
ffelcL,  that  upon  the  acceptance  by  the  custom- 
house officer  of  the  bond,  the  claim  for  the 
duties  secured  thereby  became  confined  to  that 
bond,  and  the  debt  against  all  the  partners  for 
those  duties,  was  extinguished.  Supreme  OL^ 
1807,  Tom  «.  Goodrich,  2Johns.f  218.* 

293.  Where  one  partner  executes  a  bond 
with  a  surety,  althouj^  for  the  benefit  of  the 
partnership,  the  surety  cannot  maintain  an 
action  against  the  oth^r  partners  to  recover 
back  money  he  has  been  compelled  to  pay  on 
the  bond.  The  law  does  not  imply  a  promise 
by  all  persons  who  may  be  benefited  in  conse- 
qnenoe  of  a  surety's  payment,  but  only  one 
by  the  person  whose  debt  is  discharged.  lb. 
Followed,  1809,  Sluby  «.  Ohamplin,  4  Johm.^ 
461,  468. 

294.  Where  one  of  two  partners  executed 
a  bond  for  duties  on  goods  imported  by  the 
partnership  with  a  surety,  and  the  surety  ad- 
vanced money  with  which  he  paid  off  the 
bond ; — Held,  that  the  surety  might  maintain 
an  action  against  both  partners,  the  money 
being  advanced  for  the  benefit  of  the  partner- 
ship ;  though,  if  the  surety  himself  had  taken 
up  the  bond,  he  could  only  have  brought  an 
action  for  money  paid,  against  the  partner 
who  executed  it  with  him.  Supreme  Ct.,  1818, 
Walden  v.  Sherburne,  16  Johns.,  409. 

*  But  compare  U.  8.  v.  Lynuu),  1  IfoBon,  482. 
Vol.  IV.— 21 


29$.  Where  a  creditor  accepts  the  individ- 
,  ual  obligations  of  one  of  several  partners,  or 
I  of  a  third  person,  and  thereupon  gives  up 
'  notes  of  the  partnership,  such  obligations  will 
I  not  be  considered  as  any  thing  more  than  the 
j  conditional  payment  of  an  existing  debt;  un- 
I  less  it  is  proved  that  they  were  agreed  to  be 
I  taken  absolutely  as  payment  of  such  debt 
The  question  in  such  cases  always  is,  whether 
the  creditor  agreed  to  and  did  accept  the 
notes,  either  of  the  debtor  or  of  a  third  per- 
son, as  payment  of  the  original  debt.    If  he 
did  not,  the  original  debt  is  not  discharged, 
and  the  remedy  upon  it  is  only  suspended 
until  the  maturity  of  the  notes  received.    St^- 
preme  Cft,,  1849,  Vi^n  Eps  v.  Dillaye,  6  Barb., 
244.    See  Patmxnt. 

296.  Creditors  of  a  partnership  can  claim 
their  entire  debt  out  of  the  partnership  fund, 
although  they  have  a  fecurity  from  third  per- 
sons who  sustain  the  character  of  sureties  for 
th^  partnership.  The  sureties  in  such  case 
hav^  an  equity  that  the  creditor  should  for 
their  indemnity  prove  his  demand,  and  collect 
it,  if  possible,  against  the  estate  of  the  princi- 
pal debtors.  OJumcery^  1882,  Wilder  c.  Keeler, 
8  Paige^  167. 

297.  ^eparat^  jo^^entf.  Where  a  cred- 
itor has  separat^  judgments  against  each  of 
the  partners,  the  partnership  property  is  bound 
to  the  si^me  extept  as  if  there  had  been  one 
judgment  for  the  whole  against  all  the  part- 
ners. Ckaneery,  1821,  Brink^hoff  f .  Karviu, 
hJohne.  C7A.,820. 

29^^  Q^erfMioe  of  liability.  T^o  partners 
assigned  the  property  of  the  firm  by  assign- 
ment, upon  condition  that  the  creditors  should 
agree  to  accept  the  individual  responsibility 
of  each  partner  for  one  half  their  demands, 
and  to  release  the  other  half.    The  creditors 
afterwards  executed  an  instrument,  agreeing 
to  this  condition,  and  containing  a  covenant, 
on  the  part  of  the  partners,  that  they  would 
pay,  each  one  half;  but  this  instrument  was 
never  executed  by  either  partner.    Held,  that 
until  the  partners  had  given  their  individual 
security  to  pay  their  respective  halves  of  the 
debts,  there  was  no  severance  of  their  joint 
,  liability  as  partners.    Supreme  Ct,,  1B28,  Le 
Page  V.  McOrea,  1  Wmd.,  164. 
I     299.  Wlio  ifl  a  firm-creditor.  W.  invested 
j  money  of  0.  in  goods,  and  brought  them,  with 
I  others,  into  a  partnership,  on  a  general  nnder- 
I  standing  with  his  partner  that  his  debts  for 
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the  goods  were  to  be  paid  from  the  concern. 
Afterward,  his  partner  being  absent,  he  made 
an  assignment  of  the  assets  of  the  copartner- 
ship for  the  benefit  of  its  creditors,  among 
whom  he  named  0.,  bat  without  G.'s  knowl- 
edge;— Beldy  that  0.  was  to  be  deemed  a 
partnership-creditor,  and  as  snob,  entitled  to 
the  benefit  of  the  assignment.  V.  Ohan,  Ct,^ 
1882,  Colt  9.  Wilder,  1  Edw,,  484. 

300.  L.  and  M.  carried  on  trade  as  partners, 
with  the  fands  of  L.,  in  the  name  of  M.  M. 
afterwards,  without  any  dissolution  of  the 
partnership,  or  rendering  any  account  to  L., 
and  without  his  consent,  entered  into  a  part- 
nership with  T.,  and  carried  into  the  new 
concern  all  the  funds  of  the  former  partner- 
ship. Held^  that  L.,  on  the  death  of  M.,  might 
maintain  a  bill  against  the  administratrix,  and 
T.,  the  surviving  partner,  for  a  discovery  and 
accounting.  Chancery^  1814,  Long  «.  Miges- 
tre,  1  Johm,  Oh.,  805. 

301.  Secret  partnendiip.  Y.  and  R.  car- 
ried on  business,  at  different  places,  each  in 
his  own  name,  but,  in  fact,  were  secret  part- 
ners. A.,  in  ignorance  of  the  partnership, 
lent  money  to  R.,  and  obtained  a  Judgment 
therefor,  and  levied  on  the  partnership  goods 
in  R.^8  possession.  Eeld^  that  Y.  could  not 
set  up  that  the  goods  were  partnership  goods 
and  must  be  first  applied  to  partnership  debts. 
Supreme  Ot.,  1852,  Yan  Yalen  v.  Russell,  18 
Bwrb.,  590. 

302.  Renewal  of  notee.  The  complaint 
set  forth  promissory  notes  given  to  plaintiff 
by  a  firm,  alleged  a  dissolution,  and  that  new 
notes  were  given  by  one  partner,  and  the  old 
ones  surrendered,  with  the  consent  of  the 
other  partners,  who  had  acknowledged  their 
liability  on  the  same.  It  demanded  judgment 
for  the  amount  due  on  the  new  notes.  Held^ 
that,  on  foiling  to  prove  a  ratification  of  the 
settlement  by  the  partners  who  did-  not  sign 
the  new  notes,  the  plaintiff  could  not  recover 
upon  the  old  ones.  Supreme  Ot.,  1850,  Lusk 
V,  Smith,  8  Barb.,  570. 

303.  IMflsolntion.  Rights  of  a  creditor  of 
a  firm  on  a  dissolution  and  reorganization,  in 
a  peculiar  case.    Brown  v,  Davis,  6  Duer,  549. 

X.  Rttles  govebning  the  Afplioation 

OF  ASSSTS  TO  DSBTS. 

304.  Oeneral  mla  In  equity,  the  partner- 
ship property  must  first  be  applied  to  the  pay- 


ment of  partnership  debts;  and  individual 
property  of  the  partners  to  their  individual 
debts.  Ohaneery,  1882,  Wilder  v,  Eeeler,  8 
Faige,  167. 

305.  In  marshalling  the  assets  of  a  deceased 
partner,  the  partnership  property  is  to  be  first 
applied  to  the  payment  of  partnership  debts, 
and  until  such  debts  are  all  paid,  no  creditor 
of  the  individual  partner  is  entitled  to  any 
share  in  the  assets  of  the  partnership.  The 
separate  creditors  of  the  deceased  partner  are 
entitled  to  priority  over  the  creditors  of  the 
partnership  in  respect  to  the  separate  estate 
of  the  deceased  partner.  Supreme  Ot.y  1849, 
Kirby  «.  Carpenter,  7  Barb,,  878.  Followed, 
1857,  Ganson  «.  Lathrop,  25  Id.^  455. 

306.  It  makes  no  difference  that  the  claim 
against  the  firm  consists  of  notes  which  are  in 
terms  Joint  and  several.  Supreme  Ct^  1857, 
Ganson  9.  Lathrop,  25  Barrb,^  455. 

307.  In  a  case  of  insolvency  the  Joint-cred- 
itors of  a  copartnership  are  entitled  to  payment 
out  of  the  effects  of  the  firm,  in  preference  to 
the  separate  creditors  of  the  individual  copart- 
ners; and  such  separate  creditors  have  a  cor- 
responding right  to  a  priority  in  payment  out 
of  the  individual  estate  of  the  copartners,  in 
case  of  the  debt  or  bankruptcy  of  the  latter, 
so  that  such  estate  cannot  be  reached  by  the 
partnership  creditors  by  an  execution  at  law. 
[8  Paige,  167 ;  1  Ear.  &  Gill.,  96.]  Ghancwy, 
1886,  Payne  «.  Matthews,  6  Faige,  19. 

30a  Right  of  partners.  Each  partner, 
upon  the  dissolution,  has  a  right  to  require, 
in  the  first  place,  that  the  partnership  funds 
be  directly  and  regularly  applied  to  the  dis- 
charge of  the  partnership  debts,  and,  after 
these  are  discharged,  to  have  his  share  of  the 
residue  of  the  partnership  funds.  Supreme 
OLy  Sp.  71, 1847,  Geortner  v.  Trustees  of  Gan- 
ajoharie,  2  Ba/rh.^  625.  S.  P.,  Chancery,  1848, 
Kirby  v.  Schoonmaker,  8  Barb,  Oh,,  46.  F. 
Ohan,  Ot,  1847,  Addison  v,  Bnrckmyer,  4 
Somdf.  Oh.,  498. 

30^.  Notwithstanding  an  agreement  be- 
tween partners  on  dissolution,  by  which  the 
retiring  partner  assigns  all  his  interest  in  the 
firm  effects  to  the  other,  and  the  latter  agrees 
to  pay  the  firm  debts,  such  retiring  partner 
may  maintain  a  bill,  so  long  as  rights  of  bano" 
flde  purchasers  do  not  intervene,  to  compel  the 
application  of  the  assets  to  the  debts  of  the 
firm.  The  effect  of  such  agreement  is  to 
transfer  all  interest  in  any  surplus;   but  it 
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does  not  destroy  the  eqaity  of  each  partner, 
on  dissolntion,  to  hare  the  partnership  prop- 
erty applied  to  the  payment  of  the  debts. 
Chancery^  1881,  Devean  v.  Fowler,  2  Paige^ 
400. 

310.  —  of  oraditon.  If  one  partner,  upon 
a  dissolation  of  the  firm,  takes  the  assets  and 
agrees  to  indemnify  the  other  partner  against 
the  debts,  the  latter  may,  in  equity,  insist  npon 
the  application  of  the  property  to  the  firm 
debts.  But  creditors  of  the  firm  cannot  claim 
this.  Creditors,  as  such,  have  no  specific  lien 
on  the  partnership  property.  The  role  which 
appropriates  it  to  the  payment  of  firm  debts 
in  preference  to  those  of  the  individual  part- 
ners, is  for  the  protection  of  partners,  not  for 
the  benefit  of  creditors.  V.  Chan,  Ot,,  1840, 
Robb  9.  Stevens,  Clofrhe^  191.  8.  P.,  Chan- 
ceryy  1846,  Ketchnm  v.  Darkee,  1  Bfvrh,  Ch.^ 
480;  1848,  Kirby  v.  Schoonmaker,  8/(2.,  46. 

311.  In  general,  partnership  property  is  re- 
garded in  equity  as  a  trust-fund  appropriated 
to  the  payment  of  the  partnership  debts.  But 
npon  a  voluntary  dissolution,  one  partner  may 
agree  that  the  partnership  property  shall  be- 
long to  his  copartner.  Where  such  an  agree- 
ment is  made  in  good  faith,  the  property  will 
be  held  by  the  partner  to  whom  it  has  been 
transferred  free  from  any  lien  or  equity  in 
&vor  of  partnership  creditors.  Supreme  Ct^ 
3p.  r.,  1856,  Sage  v.  Oholkr,  21  Barh,,  596. 

312.  Where  the  assets  are  transferred,  on 
dissolution^  to  one  of  the  partners,  on  his  cov- 
enanting to  apply  them  to  the  partnership 
debts,  a  trust  is  raised  for  the  creditors,  and 
they  may  pursue  the  property  in  the  hands  of 
third  persons.  F.  Chan.  Ct,,  1846,  Wildes  9. 
Ohapman,  4  EdM,^  669.  Compare  Eetchum 
«.  Durkee,  1  Barb.  Ch.,  480. 

313.  Order  of  debts.  Upon  the  death  of  a 
partner,  his  representative  has  a  right  to  insist 
upon  the  application  of  the  firm  property  to 
the  payment  of  the  firm  debts ;  but  he  has  no 
interest  in  the  question  as  to  what  debts  shall 
be  paid  first,  where  the  partnership  is  insol- 
vent. The  legal  title  to  the  effects  being  vest- 
ed in  the  survivor,  he  alone  has  the  right,  at 
(law,  to  determine  that  question.  Chanceryy 
1832,  Egberts  o.  Wood,  8  Paige,  517. 

314.  Where  a  creditor  has  been  partially 
paid  from  legal  assets,  the  equitable  assets  will 
be  distributed  among  the  other  creditors  so  as 
to  prodnce  equality.  Chancery^  1882,  Wilder 
f .  Eeeler,  8  Paige^  167. 


315.  Surplus  in  foreolosore.  The  rule 
that  the  joint  property  of  the  partnership 
must  first  be  employed  in  paying  the  part- 
nership debts, — Held^  applicable  to  a  surplus 
accruing  to  the  firm  upon  a  sale  under  fore- 
closure of  real  property  purchased  by  the 
partners  with  the  partnership  funds.  F.  Chan, 
Ot.^  1888,  Smith  v.  Jackson,  2  Mvi,^  28. 

316.  Balanoe  due  surviving  partner. 
Where,  upon  the  death  of  one  of  the  mem- 
bers of  an  insolvent  firm,  the  surviving  co- 
partner, who  was  solvent,  was  obliged  to  pay 
the  debts  of  the  firm  out  of  his  own  property, 
and  the  separate  estate  of  the  decedent  was 
insufficient  for  the  payment  of  all  his  debts, — 
Held^  that  the  balance  due  from  the  estate  ot 
the  decedent  to  the  surviving  copartner,  on 
account  of  the  partnership  transactions,  must 
be  paid  ratably  with  the  other  debts  of  the 
decedent  of  the  same  class,  according  to  the 
provisions  of  the  Revised  Statutes.  Chamcery^ 
1886,  Payne  9.  Matthews,  6  Paige^  19. 

317.  Partner  holden  as  Indorser.  Where 
one  of  several  partners  is  not  only  jointly  liable 
for  a  Joint  debt,  but  is  also  separately  liable  as 
indorser  for  the  firm,  his  separate  estate  as  to 
such  debt  is  to  be  considered  as  legal  assets, 
and  must  be  applied  in  payment  thereof^  in 
preference  to  the  joint  debts  due  the  other 
creditors ;  but  the  joint  estate  being  primarily 
liable,  that  must  be  first  applied  towards  the 
payment  of  such  debt.  Chancery^  1882,  Wilder 
V.  Eeeler,  8  Paige^  167. 

'  318.  Debt  satisfied.  Though  a  partner- 
ship debt  may  be  satisfied  at  law  by  reason  of 
a  technical  extinguishment  by  the  acceptance 
of  a  higher  security  from  an  individual  part- 
ner, it  is  still  a  subsisting  partnership  debt  in 
equity,  and  a  court  of  equity  will  so  regard  it, 
in  the  distribution  of  Uie  partnership  assets. 
N.  Y,  Superior  Ct.^  1850,  Nicholson  ».  Leavitt^ 
4  Sandf.,  252 ;  8.  0.,  9  K  Y,  Leg.  OU.,  105 ; 
reversed  on  another  point,  6  N,  Y.  (2  Seld.)^ 
510. 

XL  Of  Subviving  Pabtnebs. 

319.  Powers  of  surviving  partner.    The 

surviving  partner  has  the  legal  right  to  the 
partnership  effects;  but  in  equity  he  is  con- 
sidered merely  as  a  trustee  to  pay  the  part- 
nership debts,  and  dispose  of  the  effects  of  the 
concern  for  the  benefit  of  himself  and  the  es- 
tate of  his  deceased  partner.  He  cannot  make 
any  profit  by  the  use  of  the  partnership  effects 
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for  his  own  benefit.     Ohcmcery^  1829,  Oase  v, 
Abeel,  1  Paige,  898. 

320.  Upon  dissolution  of  the  firm  by  death 
of  one  copartner,  the  Burvivor  is  entitled  to 
dose  np  the  aflEairs  of  the  concern.  Chancery 
will  not  appoint  a  receiver  and  deprive  him 
of  that  right,  if  he  is  responsible  and  acts  in 
good  faith.  8o  held,  where  the  sarvivor  re- 
sided in  England,  bnt  was  engaged  in  closing 
np  the  affairs  of  the  firm,  by  a  competent 
agent^  with  all  reasonabfe  diligence.  (Than- 
esry,  18il,  Evans  c.  Evans,  9  Faig6y  178. 
8.  P.,  JIT.  F.  Superior  Ot,,  Ohamb&re,  1866, 
Jacqnin  «.  Bnisson,  11  Saw,  Fr.y  886. 

321.  The  law  imposes  upon  the  surviving 
partner,  as  an  incident  to  the  contract  of 
partnership,  the  dnty  of  collecting  the  assets 
and  winding  up  the  business  of  the  firm,  and 
allows  him  no  commissions  for  its 'perform- 
ance, unless  specially  provided  for  by  agree- 
ment. Jf.  Y.  8urr,  Ot,  1860,  Ames  v.  Down- 
ing, 1  Brac^.,  821. 

322.  Ab  to  the  books.  On  a  dissolution  of 
partnership,  the  books,  &c.,  were  left  with  one 
partner  to  settle  the  business  of  the  firm.  He 
died,  and  his  former  partner  sued  his  admin- 
istrator to  recover  possession  of  the  books. 
Held,  he  was  entitled  to  recover.  His  right 
as  surviving  partner  was  the  same  as  if  the 
partnership  had  continued  until  the  death. 
Supreme  Ot.,  1826,  Murray  o.  Mumford,  6 
Cow,,  441 ;  8.  0.  at  K  P.,  Anth.  K  P.,  294. 

323.  Aiirigniiient  A  surviving  partner  has 
the  power  to  assign  any  chose  in  action — 
e.  g,,  a  bond  and  mortgage— belonging  to  the 
late  firm,  and  payable  to  them.  N,  F.  Oom, 
PI,  1864,  Pinckney  ©.  Wallace,  1  AbUtU^ 
Pr,,  82. 

324.  Prior  to  the  Revised  Statutes,  the  sur- 
viving partner,  having  the  assent  of  the  rep- 
resentatives of  the  decedent  partner,  might 
assign  the  partnership  property  in  trust  for 
the  creditors  of  the  firm,  and  give  preferences. 
Chancery,  1882,  Egberts  t>.  Wood,  8  Paige, 
517;  1887,  Hutchinson  v.  Smith,  7/(i.,  26. 

325.  Uaing  jQrm-name.  A  surviving  part- 
ner is  not  entitled,  without  consent  of  the  rep- 
resentatives of  the  deceased  partner,  to  use  the 
firm-name  in  continuing  the  business.  Either 
the  partnership  name  perishes  with  the  firm 
itself,  and  neither  the  representative  nor  the 
survivor  is  entitled  to  use  it;  or  it  is  an  inter- 
est held  in  common  after  the  death  of  one 
partner,  possessed  legally  by  the  survivor  but 


held  for  mutual  benefit.  K.  F.  Superior  Ct.y 
J^,  T.,  1868,  Fenn  v.  Bolles,  7  AlbotW  Pr., 
202. 

326.  If,  after  the  death  of  one  partner,  the 
survivors  continue  to  use  the  original  firm- 
name  in  the  prosecution  of  a  general  bomness,. 
they  are  liable  as  partners  for  engagements 
made  by  either  in  such  firm-name.  Sa  held, 
in  the  case  of  a  note  signed  by  one  of  the  sur- 
vivors in  the  name  of  the  late  firm,  thus:— 
''  H.,  for  the  late  firm  of  P.,  H.  A  T.**  Supreme 
Ct,  1847,  Staats  v.  Hewlett,  4  Dm.,  569. 

327.  Buying  in  tlM  asMts.  A  surviving 
partner  cannot  take  the  property  of  the  firm  to 
himself  at  an  estimated  value,  without  the 
consent  of  the  representatives.  He  is  bound 
to  sell  it  to  the  best  advantage.  If,  F  Supe^ 
Hot  Ct.,  1860,  Ogden  «.  Astor,  4  San^,,  811. 

328.  A  surviving  partner,  being  also  one  of 
the  executors  of  his  deceased  partner,  agreed 
with  his  co-executor  that  be,  the  surviving 
partner,  should  take  the  stock  at  a  valuation. 
Held,  that  if  he  had  not  been  executor  the 
agreement  would  have  been  valid ;  bnt  that 
being  an  executor  he  could  make  no  such 
agreement  without  being  liable  to  account  for 
profits.  Chancery,  1829,  Oase  o.  Abeel,  1 
Paige,  898. 

329.  Discloflore  to  repr«Mnta1ives.  The 
surviving  partner  is  bound  to  give  to  the  rep* 
resentatives  of  the  deceased  partner  full  infor- 
mation upon  the  affairs  of  the  firm.  If,  F. 
Superior  Ct.,  1850,  Ogden  v.  Astor,  4  Satu^., 
811. 

330.  An  account  stated  between  a  surviving 
partner  and  the  representatives  of  the  de- 
ceased, allowed  to  be  opened  notwithstanding 
great  lapse  of  time,  on  the  ground  of  an  omis- 
sion to  disclose  important  &ct8  on  the  part  of 
the  survivor.    lb. 

331.  Reviving  debt  A  surviving  partner 
cannot  revive  a  debt  barred  by  the  statute 
against  the  copartnership,  so  as  to  charge  the 
estate  or  interest  of  the  deceased  copartner. 
[2  Oomst,  268;  1  Peters,  878.]  Ct.  of  Ap- 
peals, 1868,  Bloodgood  v.  Bruen,  8  N.  Y.  (4 
Sdd:),  862. 

332.  Defendant  gave  plaintiff  a  guaranty  to 
hold  him  harmless  for  any  indorsement  he 
might  make  for  the  late  firm  of  P.,  H.  &  F. 
The  firm  had  already  become  dissolved,  be- 
fore the  giving  of  this  writing,  by  the  death  of 
one  of  the  members; — HM,  that  a  note  sub- 
sequently made  by  one  of  the  surviving  part- 
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ndts,  in  the  course  of  liqaidatiDg  the  business 
of  the  firnif  and  signed,  ^'  S.  R.  Howlett,  for 
the  late  firm  of  Peck,  Howlett  &  Foster,^  was 
-within  the  terms  of  the  guaranty.  Supreme 
CUy  1847,  Staats  v.  Howlett,  4  D&n,.^  569. 

333.  LiafaUily  to  contribatlon.  Where 
the  whole  of  a  partnership  debt  has  been  paid 
bj  the  representatives  of  a  deceased  partner, 
they  may  be  snbstitated  in  the  place  of  the 
creditor  to  enforce  oontribntioa  from  the  snr- 
yivor ;  unless  such  surTivor  shows  that  he  is 
the  creditor  partner,  and  that  the  estate  of  the 
deceased  partner  owes  him  a  balance^  as  much 
or  more  than  it  has  been  obliged  to  pay.  This 
renders  it  requisite  to  take  an  account  between 
the  partners,  before  the  court  can  interfere  to 
enforce  the  claim  for  contribution.  Chmeery^ 
18l7y  Brasher  v.  Oortlandt,  2  Johm.  CK  ^00. 

^d4.  —  to  accounting.  When  the  next  of 
kin  of  a  deceased  partner  can  maintain  a  bill 
for  an  accounting  against  one  who  is  surviv- 
ing partner,  and  also  administrator  of  the  de- 
ceased.   Hyer  v.  Burdett,  1  Edw,y  825. 

335.  dnrvlTOxaliip.  The  custom  of  mer- 
chants excluding  survivorship  in  cases  of  part- 
nership, extends  to  all  classes  of  traders.  It 
applies  to  persons  who  are  partners  in  the  prao- 
tiee  of  medieine.  Ct.  o/JBrrvn,  1827,  Alien 
e.  Blanchard,  9  Oow,^  G31. 

Xn.  Of  Limited  Pabtnbbships. 

336.  Fonnatioaii.  Limited  partnerships  for 
the  traniaction  of  any  mercantile,  mechani(»J, 
or  manuftKsturing  business,  allowed  to  be  formed  : 
oonsisttng  of  one  or  more  persons,  cabled  general 
partners,  responsible  as  general  partners  now  are 
by  law,  and  one  or  more  persons  contributing  a 
specific  sum  as  capital,  who  shall  be  called  spe- 
cial partners,  and  who  shall  not  be  liable  for  the 
debts  of  the  partnership  beyond  the  sum  so  con- 
tributed.    lBev,8tat.,  764,  §§  1.  2. 

337.  GF6neral  t>aitneni  only  authorized  to 
transact  bnsiness  for  the  partnership,  except,  ftc. 
1  Eeo.  J9tat,,  764,§  8 ;  as  amended,  lXaiM<if  1857, 


886,.^.  414,  &  1. 
338.  Certffica 


Date.  The  persons  desirous  of 
forming  a  limited  partnership,  shall  make  and 
sign  a  certificate,  stating,  1.  Name  of  firm ;  2. 
Oeneral  nature  of  business ;  8.  Names  and  res- 
idences of  partners,  distinguishing  which  are 
general  and  which  special ;  4.  Amount  of  capi- 
tal contributed  by  each  special  partner ;  6.  Dates 
at  which  the  partnership  is  to  commence  and 
terminate.    1  lUv.  StaL,  764,  §  4. 

33d.  Acknowledgmeni  or  proof,  and  filing 
of  certificate  prescribed.  1  Rev.  Stat.,  764,  §§  6, 
6 ;  amended,  Lam  of  1887, 101,  ch.  129. 

340.  Affidavit  must  be  made  and  filed  with 
certificate  of  one  or  more  of  the  general  partners, 
•stating  that  the  sums  specified  in  the  certificate 


to  have  been  contributed  by  each  of  the  special 
partners,  have  been  actually  and  in  good  fidth 
paid  in  cash.    1  Rev,  Stai.,  766,  §  7. 

341.  Affidavit  that  capital  has  been  paid 
in,  not  evidence  of  that  fact,  ftirther  than  to 
throw  the  burden  of  proof  on  the  creditor 
Supreme  Ct^  1848,  Madison  County  Bank  v. 
Gould,  5  Eill^  809. 

342.  An  affidavit  to  accompany  a  certificate 
of  a  limited  partnership,  need  not  follow  the 
exact  words  of  the  statute.  If  it  clearly  es- 
tablishes the  facts  required  by  the  statute  it  is 
sufficient.  And  where  the  affidavif  refers  to 
the  certificate,  it  may  be  explained  by  the 
statements  of  the  certificate.  Supreme  Ct,^ 
1866,  Johnson  v.  McDonald,  2  Ahhotte'  Pr.^ 
290. 

343.  An  affidavit  to  accompany  a  certificate 
of  special  partnership,  which  states  that  the 
special  partner  has  "actually  paid  in'*  the 
capital  contributed  by  him,  is  equivalent  to  an 
affidavit  that  he  has  paid  it  in  'Mn  oash.''  lb. 

Sl44.  Falae  statement.  If  any  false  state 
ment  is  made  in  certificate  or  affidavit,  all  the 
persons  interested  in  the  partnership  shall  be 
liable  for  its  engagements  as  general  partners. 
1  Rev,  58al,  765,  §8. 

345.  PablioatlcuL  Terms  of  the  partnership 
required  to  be  published  in  newspapers.  1  Reo. 
Stat,,  765,  §  10. 

346.  The  amonnt  of  the  oapital  to  be  paid 
in  by  the  special  partner,  is  a  material  portion 
of  the  terms  required  to  be  published.  Where, 
by  a  mkprint  in  one  of  the  papers,  the  capital 
contribnted  was  published  as  fOOOO  instead  of 
$2000,  which  was  the  f&ct,Seld,  that  the 
special  partner  was  liable  as  a  general  part- 
ner. Ct,  of  Errore^  1846,  Argall  e.  Smitb,^8 
Den,,  486. 

347.  In  the  publication  of  the  certificate  of 
the  terms  of  a  limited  partnership,  a  mistake 
in  the  publication  of  the  names  of  the  part- 
ners, as  Aboals  for  Aboall,  will  not  vitiate 
the  publication.  Supreme  Ct,,  1840,  Bowen 
^,  Argall,  24  Wend,,  496. 

348.  The  papers  connected  with  the  organ- 
ization of  a  limited  partnership  were  all  suffi- 
cient in  form,  and  the  noUce  sufficiently  pub- 
lished ;  but  the  notice  stated  that  the  partner- 
ship was  to  commence  November  16th,  instead 
of  October  16th,  as  provided  in  the  articles. 
In  an  action  to  charge  the  special  partner  for 
a  debt  contracted  after  November, — ffeld, 
that  the  error  in  date  being  unintentional,  it 
formed  no  objection  to  the  notice.    Supreme 
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Ot,^  1848,  Madison  Goonty  Bank  v.  Gonld,  6 
Hill,  809. 

349.  The  terms  of  the  partnership  must  be 
truly  published,  in  two  papers,  as  required  by 
the  statute.  Kot  to  publish  at  all  would  be 
clearly  fatal,  and  it  is  equally  so  to  publish  in 
but  one  paper.  The  duty  of  making  such  pub- 
lication is  by  the  statute  devolved  upon  the 
partners ;  and  it  is  one  which  they  must  see 
to  at  their  peril.  Ot.  of  Erron^  1846,  Argall 
9.  Smith,  8  Den.^  485. 

350.  A  publication  once  in  each  of  the  six 
weeks  immediately  following  the  registry,  is 
sufficient  The  statute  counts  by  weeks,  taking 
one  day,  no  matter  which,  if  accordiug  to  the 
common  course  of  weekly  publication,  in  each 
week.  One  publication  in  each  of  six  cousec- 
utive  weeks  of  seven  days  each,  the  first  pub- 
lication being  within  the  first  seven  days  after 
the  registry,  satisfies  the  statute.  Supreme 
Ot.,  1840,  Bowen  «.  Argall,  24  Wend.,  496. 

351.  Bvery  renewal  or  oontinoance  of  a 
limited  partnership,  required  to  be  certified,  ad- 
vertised, &c.     1  Reo.  Sua.  J  765,  §  11. 

352.  DiMolutloiL  Limited  partnerships 
formed  under  the  statute  are  governed,  and 
the  mutual  rights,  duties,  and  liabilities  of  the 
partners  are  regulated,  by  the  common  law, 
in  every  respect  not  taken  out  of  the  general 
rule  by  the  statute.  The  death  of  the  special 
partner,  within  the  period  fixed  for  the  dura^ 
tion  of  the  agreement,  dissolves  it.  N.  F. 
Surr,  Ot,,  1850,  Ames  v.  Downing,  1  Bradf., 
821 ;  S.  P.,  Jacquin  «.  Buisson,  11  Hovo,  Fr., 
885. 

353.  Certain  alterations  in  terms  of  limited 
partnership,-— or  death  of  any  partner,— effect  a 
di&olution.  Carrying  on  the  business  thereafter 
makes  the  partnership  general,  except,  &c.  New 
special  partners  allowed  to  be  brought  in ;  and 
the  former  special  partner  allowed  to  sell  out. 
1  Eeo.  SUU.,  766,  §  12 ;  amended,  1  Lam  <^  1867, 
837,  oh.  414,  §  2 ;  Lam  o/1858,  449,  cfa.  289.  §  1. 

354.  nxm-name.  Only  the  names  of  the 
general  partners  may  be  used  in  the  firm-name. 
1  Rev.  Stat.y  766.  §  18. 

355.  Withdrawal  of  capital  contributed 
by  special  partner,  prohibited.  1  Reo.  Stat.,  766, 
§§  15,  16. 

356.  The  mere  giving  notes,  payable  at  a 
future  time,  by  the  general  partners,  in  the 
same  name  as  that  of  the  partnership,  upon 
the  making  of  an  agreement  of  dissolution 
with  a  view  of  purchasing  his  interest,  is  not 
a  withdrawal  of  capital  within  section  15  of 
the  Statute  of  Limited  Partnerships,    y,  F. 


Oom.  PI,  1855,  Lachaise  v.  Marks,  4  B,  D, 
8mit\  610. 

357.  The  receipt  of  dividends  by  a  special 
partner  will  constitute  him  a  general  partner, 
if  they  are  drawn  as  a  device  to  withdraw 
capital ;  but  dividends  may  be  paid  to  him  in 
good  faith,  with  the  effect  only  to  require  him 
to  restore,  in  case  the  capital  shall  thereby  be 
unintentionally  reduced.    lb, 

358.  Special  partner.  Powers  of  the  spe- 
cial partner  defined.  1  Beo.  StaL,  766,  §  17; 
amended,  1  Lam  qf  1857,  887,  ch.  414,  §  8. 

359.  Aocountliig.  The  general  partners  lia- 
ble to  account  to  each  other,  and  to  the  special, 
partner,  in  the  same  manner  as  other  partners. 
\Rt».Stat.,  766,  §  18. 

360.  Bill  for  accounting  and  receiver,  on 
dissolution,  sustained,  notwithstanding  the 
partnership  was  a  limited  one,  and  the  com- 
plainant was  the  special  partner.  The  limited 
partner  has  the  same  right  that  a  general 
partner  has,  to  insist  that  the  assets  be  applied 
to  pay  the  partnership  debts ;  and  the  statute 
[1  Bev.  Stat.,  766,  §  18]  expressly  entitles  him 
to  an  accounting.  Supreme  Ot.,  Sp.  T.,  1858, 
Hogg  «.  Ellis,  8  How,  Fr.,  478. 

361.  Penalty  for  frand  committed  by  part- 
ner in  affiurs  of  the  partnership.  1  Eeo.  SUA., 
766.  §19. 

362.  Aaaignment,  &c.,  by  insolvent  partner- 
ship in  favor  of  creditors,  and  giving  preferences,, 
void,  as  against  creditors.  1  Eeo.  Sua..,  766, 
§§  20-22. 

363.  Debt  dne  to  special  partner.  Special 
partner  not  allowed,  on  insolvency,  &c.,  of  the 
partnership,  to  claim  as  a  creditor,  except  for  cer- 
tain specified  demands.  1  Eeo,  Sua.,  767,  §  23;. 
amended,  1  Lam  qf  1857,  887,  ch.  414,  §  4. 

364.  Assignment  which  provides  for  de- 
mand due  to  special  partner  ratably  with 
other  debts,  void.  Mills  v.  Argall,  6  PeAge, 
577. 

365.  Where  the  special  partner  is  a  member 
of  another  general  firm,  to  which  the  speoial- 
partnership  is  indebted  when  it  becomes  in- 
solvent, neither  the  debt  of  the  general  part- 
nership, nor  the  special  partner's  interest  in 
it,  is  within  the  provision  that,  ^^  in  case  of  the 
insolvency  or  bankruptcy  of  a  special  partner- 
ship, no  special  partner  shall,  under  any  cir- 
cumstances, be  allowed  to  claim  as  a  creditor, 
until  the  claims  of  all  other  creditors  of  the 
partnership  shall  be  satisfied.  This  provision 
simply  places  the  special  partner,  so  far  as  he 
is  a  creditor,  upon  the  same  footing  as  if  he 
were  a  general  partner.  In  both  cases  the 
partner  must  wait  until  all  the  other  creditors 
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are  paid.  If  the  same  person  be  a  partner  in 
two  firms,  one  of  which  becomes  insolvent, 
while  the  other  is  solvent  and  a  creditor  of 
the  insolvent  firm,  then  the  creditor  firm  may 
recover  from  the  insolvent  firm,  notwithstand- 
ing a  member  of  the  insolvent  firm  is  also  a 
member  of  the  solvent  firm.  K  T,  Superior 
Ot,y  1850,  Hayes  v.  Bement,  8  Sam^,^  894; 
S.  C,  8  m  r.  Leg.  OU.,  88. 

366.  Notioe  cf  diuolQtlbiL  As  the  origi- 
nal term  during  which  a  limited  partnership 
is  to  continue  is  required  to  be  published  at 
the  commencement  of  the  business  [1  Rev. 
Stat.,  764,  §  4,  subd.  6 ;  §S  9, 11],  every  person 
dealing  with  the  firm  is  presumed  to  have  no- 
tice of  the  termination  of  the  copartnership ; 
so  that  no  formal  notice  of  the  dissolution  of 
the  firm  is  necessary  to  be  given,  to  prevent 
any  of  the  general  partners  from  charging 
the  copartnership  with  new  debts,  contracted 
after  Uie  termination  of  the  copartnership. 
Chancery^  1848,  Haggerty  v.  Taylor,  10  Faige^ 
261. 

367.  Dissolution  by  act  of  the  parties  prior  to 
time  fixed  by  the  oertificate,  must  be  advertised. 
1  JUv.  Stat,,  767,  §  24. 

368.  Where  a  limited  partnership  is  dis- 
solved by  the  agreement  of  the  parties  before 
the  period  fixed  for  its  termination  by  the  ori- 
ginal certificate,  it  continues  as  to  persons 
crediting  the  firm  without  actual  notice  of 
such  dissolution,  until  the  notice  required  by 
the  statute  has  been  filed,  recorded,  and  pub- 
lished for  four  weeks,  as  therein  prescribed. 
Ct.  of  Appeals^  1854,  Beers  v.  Reynolds,  11 
N.  F.  (1  K&m.\  97;  affirming  S.  0.,  12  Ba/rh, 
288. 

369.  If  any  alteration  is  made  in  the  capital 
or  shares,  and  the  partnership  is  in  any  manner 
thereafter  carried  on,  before  the  publication  of 
the  notice  is  completed,  the  special  partner  be- 
comes liable  as  a  general  partner.    lb. 

370.  Therefore,  where  parties  to  a  limited 
partnership  agreed  to  dissolve  it,  and  caused 
notice  of  dissolution  to  be  filed  and  recorded, 
and  commenced  publication  of  it,  and  the  spe- 
cial partner  at  the  same  time  sold  his  interest 
in  the  copartnership  effects  to  the  general 
partner,  who  secured  the  price  by  a  mortgage 
on  the  effects  and  other  property,  and  by  a 
judgment,  and  continued  the  same  kind  of 
business ;  and  afterwards,  and  before  the  pub- 
lication was  completed,  he  purchased  goods 
of  the  plaintiff,  who  had  no  actual  notice  of 


the  dissolution ; — Held^  that  the  special  part- 
ner was  liable  to  the  plaintiff  as  a  general 
partner,  without  reference  to  the  intent  with 
which  the  dissolution  was  made,  and  the 
mortgage  and  judgment  taken.    lb. 

371.  In  1846,  D.,  B.  &  K  formed  a  limited 
partnership,  M.  being  the  special  partner  in 
1846,  to  continue  until  1849.  In  1847,  they 
agreed  that  D.  should  withdraw,  and  B.  should 
cany  on  the  business;  but  that  D.  should  allow 
his  name  to  be  used  as  a  partner  in  purchas- 
ing goods  and  giving  notes  therefor,  until  cer- 
tain notes  should  be  paid,  and  then  the  part- 
nership should  be  publicly  dissolved.  Held^ 
that  the  three  were  partners  as  to  third  per- 
sons until  the  notes  referred  to  were  .paid ;  and 
were  liable  on  notes  given  on  the  intermediate 
purchase  of  goods,  under  the  new  arrange- 
ment. Supreme  Ct^  1851,  Bulkley  v.  Ding- 
man,  11  Barb.^  289. 

372.  Title  to  real  estate  should  be  taken 
in  the  name  of  the  general  partners  alone.  To 
take  it  in  the  name  of  all  renders  the  special 
partner  a  tenant  in  common,  and  so  operates 
as  a  withdrawal  of  capital  to  the  extent  of  his 
undivided  interest  in  the  land.  But  if  it  is 
not  shown  that  the  special  partner  knew  and 
consented  to  the  use  of  his  name  in  the  con- 
veyance, he  does  not  by  it  become  chargeable 
as  a  general  partner.  Supreme  Ot.^  1848,  Mad- 
ison County  Bank  «.  Gould,  5  Hill,  809. 

373.  InaolTency  of  Umited  partnerahip. 
Creditors  of  a  limited  partnership  prior  to  the 
period  limited  for  it  to  terminate,  are  entitled 
in  equity  to  be  paid  out  of  its  assets,  in  prefer- 
ence to  even  bona-fde  holders  of  notes  issued 
by  the  general  partner,  although  in  the  name 
of  the  finn,  but  after  the  dissolution.  If  the 
special  partner  has  become  liable  as  general 
partner,  by  reason  of  the  business  being  carried 
on  after  tlie  expiration  of  the  limited  partner- 
ship, the  remedy  of  the  note-holder  is  by  suit 
at  law  against  him  individually.  Ghtmcery^ 
1848,  Haggerty  «.  Taylor,  10  Paige,  261. 

374.  When  the  special  partner,  under  a  lim- 
ited partnership,  does  not  pay  in  the  amount 
of  his  capital  specified  in  the  certificate,  and 
the  firm  having  become  insolvent  assign  the 
property  thereof  for  the  benefit  of  creditors, 
the  assignee  may  maintain  an  action  against 
the  special  partner  to  recover  for  the  estate 
the  capital  agreed  to  be  put  in.  N.  T.  Oom. 
PI.,  1854,  Robinson  v.  Mcintosh,  8  E.  I>. 
Smith,  221. 
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375.  The  property  of  a  limited  ptirtnersLip, 
after  insolvency,  is  deemed  a  trast-fand  for 
the  benefit  of  all  the  creditors ;  if  ihe  partners 
neglect  to  place  it  in  the  hands  of  a  proper 
trustee  for  distribntion,  any  creditor  may  pro- 
ceed at  once,  in  equity,  for  the  appointment 
of  a  receiver  and  a  distribution.  It  is  not  ne- 
cessary he  should  first  obtain  Judgment  at  law. 
(Jhancery^  1889,  Innes  v.  Lansing,  7  Po4ge^  688. 
Supreme  Ot,  1848,  Whitewright «.  Stfmpson,  8 
Barb.^  879. 

376.  When  a  limited  partnership  becomes 
insolvent,  the  partnership  property  becomes 
trust-funds,  which  it  is  the  duty  of  the  part- 
ners to  place  in  the  hands  of  a  trustee  for  the 
benefit  of  all  creditors  without  preferences. 
It  is  not  in  the  power  of  a  portion  of  the  cred- 
itors to  obtflin,  by  any  aet  or  omission  on  the 
part  of  the  partners,-  a  priority  over  other 
creditors.  Supreme  Ct,^  1859,  Jackson  «. 
Sheldon,  9  AUaM  Pr.,  Ift7. 

3^  O^etal  aMigtttnent  The  rule  that 
a  partner  can  in  no  case  make  a  geneml  as- 
signment to  a  trustee  for  the  benefit  of  cred- 
itors, without  l^e  assent  of  his  copartner,  the 
latter  beiiig  pree^t^  and  olipab)e  of  acting,  is 
a^Hcftbie  to  a  limited  partnership.  K.  Y.  Sur 
potior  Ot.^  1840,  Hayes  «.  Heyer,  8  Somdf.^ 
284,998. 

3!^.  Such  a  partnership  being  insolvent,  one 
of  the  general  partners,  with  tbe  consent  of  the 
special  partner,  made  an  assignment  of  all  the 
partnership  efi!ects  for  the  payment  of  all  the 
firm  debts  ratably.  Held^  that  the  other  gen- 
eral partner,  who  might  hi&ve  been,  but  waa 
not  consulted  in  the  matter,  was  entitled  to 
ha>ve  it  siet  aside  and  a'  receiver  appointed. 
Ih, ;  but  cotnpare  Robinson  «.  Mcintosh,  8  J9L 
2>.  Smith,  221. 


^ARTT-WALLa 

1.  What  are.  When  the  owners  of  a^oin- 
ing  lots,  by  agreement,  construct  a  wall,  partly 
on  each  lot,  for  the  common  support  of  their 
buildings,  the  wall  so  constructed,  if  used  as 
such  for  twenty  years,  is  a  party- wall  in  the 
legal  sense  of  the  term,  and  the  owner  of  each 
house  has  an  easement  for  its  support  in  that 
portion  of  the  wall  which  stands  on  the  ad- 
joining lot.  So,  when  the  owner  of  two  ad- 
joining lots  erects  a  building  on  each,  with  a 
wall  partly  on  each  lot,  for  their  common  sup- 


port, a  conveyance  by  him  of  either  lot,  con- 
veys with  the  building  an  easement  for  its 
support  oii  that  part  of  the  wall  which  stands 
on  the  other  lot.  N,  7.  Superior  Ot.,  1866, 
Webster  «.  Stephens,  6  Duer,  t^ ;  S.  P.,  1854, 
Eno  0.  Del  Yebchio^  4  Id,,  68. 

2.  Zitogth  of  timA.  A  grant  to  A.  and  his 
heifa,'  &c.,  of  the  right  to  erect  and  maintain 
a  party- wall  on  the  top  of  the  grantor's  wall; 
— Held^  even  if  not  in  ^,  to  give  the  right  so 
long  as  the  sustflining  wall  stood  and  answer- 
ed the  purpose.  Supreme  Gt^  1841,  Brond- 
age  0.  Warner,  2  HiU,  145. 

3.  BjEtansloiL  An  agreement  for  a  party- 
wall, — Heldy  not  to  prohiint  from  extending 
the  building  b^ond  it  in  fk'ont  and  in  rear. 
A,  V.  Ohan,  Ot.^  1846,  Wolfb  «.  Frost,  4  Scmdf, 
Oh,,  73. 

4.  IntMttfMrMioei  with  a  party-wall  by  one 
owner,  which  injures  the  other's  bnUding,  is  a 
trespass ;  fl(nd  either  the  tenant  or  the  rever- 
sioner may  matintain  an  action  thei«for.  Such 
action  may  be  maintained  against  the  owner 
who  employs  a  coirtraotor  to  do  the  Work  by 
which  the  injury  is  done,  as  well  as  against 
the  contractor,  and  it  is  not  necessary  to 
prove  any  ne^igence.  N'^  Y,  Superior  Ot^ 
186e,  Eno  «.  Del  Vecchi<o,'  6  Duer,  17.    * 

5.  In  such  An  aot!6n  by  tiie  owner  of  the 
iigured  building,  if  H  is  dieged  thdt  the  de- 
fendant's acts  ii^ured  the  plaintiff's  bouse, 
and  this  is  proved,  it  is  eMifficient,  although 
it  be  also  alleged  that  tibe  iiguries  disturbed 
him  in  his  ei^oyment,  ^.,  and  thia  be  not 
proved,  the  possession  being  in  a  tenant    lb, 

6.  That  the  tenant  had  covenanted  to  make 
repairs  is  no  defence.    lb, 

7.  'Kmut  to  reboild.  Where  the  owner  of 
adjoining  houses  having  a  party- wall,  conveys 
the  houses  to  difibrent  grantees  and  makes  the 
centre  of  the  wall  the  boundary,  each  grantee 
acquires  an  easement  for  the  support  of  hb 
building  by  means  of  the  half  of  the  wall  be- 
longing to  his  neighbor.  This  right  exists,  at 
tbe  least,  so  long  as  the  wall  continues  to  be 
sufficient  for  the  purpose.  When  one  building 
becomes  so  dilapidated  as  to  be  unsafe  and 
unfit  for  occupation,  and  the  removal  of  the 
front  and  rear  walls  of  such  building,  with  the 
floors  and  beams,  would  occasion  the  destruc- 
tion of  the  whole  wall,  the  owner  of  such 
building  may,  upon  reasonable  notice  to  the 
tenant  of  the  adjoining  building,  lawfully  take 
down  the  whole  wall ;  and  if  he  occupy  no 
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utiBec^fisary  time  ib  completing  the  work,  and 
rate  proper  eare  and  erkill  in  Its  execution,  he 
will  not  be  responsible  to  tlie  tenant  of  the 
adjoining  building  for  damages  resulting  from 
its  exposure  to  weather,  from  loss  of  business, 
or  inability  to  let  the  upper  lofts.*  Ct.  o/Ap- 
peaU,  1857,  Partridge  v,  Gilbert,  16  IT.  F.  (1 
MUh),  601 }  affirming  8.  0.,  8  BtUr,  185. 

SM^  otherwise  where  the  plaintiff  was  a 
I^tfsee,  "v^ith  a  covenant  for  qtriet  ei^dyment. 
if.  T.  anperior  Ct.^  1848,  Armstrong  v.  Soher- 
merhora,  ^  N,  T.  Leg.  Obs.^  40. 

8.  GolAzfbatloiL  The  owner  of  the  con- 
tignotntf  lot  is  boond  to  contribute  ratably  to 
the  coat  of  a  new  party- wall,  rendered  neces- 
sary by  the  dilapidation  of  tlie  old  one;  but 
he  k  not  bound  to  contribute  to  building  the 
new  wall  higher  tfaain  the  old ;  nor,  if  mate- 
rifl^  more  coslOy',  or  of  a  different  nature,  are 
uaied  in  it,  is  he  bound  to  pay  any  part  of  the 
ezim  expense.  Ohamery^  1820,  Oampbell  9. 
Meeier,  4  Johm,  Oh,,  884. 

The  contratry  held  where  the  buildings  were 
destroyed  by  fire.  In  such  case,  if  one  party 
rebniMs'  the  wfdi  it  is  at  his  own  expense,  and 
the  part  on  the  other's  land  becomes  absolutely 
the  property  of  the  latter,  jfr".  T,  Superior 
Ct.^  1851,  Sherred  i?.  Cisco,  4  Sandf.^  480. 

9.  Agreement  to  pay.  That  where  a  party- 
wall  ifl  built  by  one  person,  under  an  agree*^ 
ment  with  the  other  that  the  latter  will  pay 
for  it  whenever  it  should  be  used  by  him  or 
his  heirs,  &c.,  one  ^ho  is  sho^n  to  have 
claimed  under  him,  and  who  covenanted  with 
his  immediate  grantor  that  he  would  pay  for 
it  when  used,  with  knowledge  as  to  who  was 
the  original  builder,  is  Kable  to  ^ch  builder 
when  he  uses  it.  Ct,  of  Appeals^  1851,  Brown 
«.  Pentz,  11  if.  F.  Leg,  Ohe,,  U.  Followed, 
If.  F.  Superior  Gt,^  1868,  Burlock  ^.  Peck,  2 
Duer^  90. 

10.  Where  the  owner  of  two  adjoining  lots 
eonveyed  one,  providing  in  the  deed  that  the 
grantor  might  erect  a  party-wall,  and  covenant- 
ed to  pay  for  the  wall  when  used ;  and  the 
grantee  erected  such  a  party- wall,  and  then 
conveyed  the  lot  and  building  to  a  third  per- 
son,— HeJdy  that  the  latter,  or  on  his  death 
his  administrators,  on  such  party- wall  being 
used  by  the  grantee  of  the  other  lot,  might 
■  '  ■     .  , 

»  The  act  of  1857  (1  Lcewt  0/1967,  485,  ch.  225) 
relates  to  the  strengthemng  or  recoDstruotion  of 
party-wulls  in  tlie  city  of  New  York. 


recover  from  him  or  his  executors  th6  value 
of  the  party-wall.  The  right  to  cotopensa- 
tion  is  a  right  in  action,  enforceable  at  the  suit 
of  the  lidnrinistrator.  if.  F.  Superior  Ot., 
1888,  Burlock  v.  Peck,  2  Duer^  90. 

11.  irndei^  a  oontraet  that  a  *^  division 
^all"  shotfld  be  taken  down,  and  "in  the 
place  thereof  a  party- wall  put  up  **  on  the 
division  line,"  "  to  rest  equally  on  the  gronn  1 
of  each"  party ; — BeH^  thait  the  new  wall  was 
to  be  ejected  on  the  division  Hhe  occupied  by 
the  former  wall,  tind  thstt  A.'d  devisees,  sued 
upon  his  covenant,  could  not  defl^nd  on  the 
grotind  that  the  line  was  not  the  true  bound- 
ary. K.  F.  G(m:  Fl,  1855,  Keteltrts  «.  Pen- 
fold,  4  B.  B.  Smith,  12^. 

l^L  Oonatardcifoii  6i  a  deed  with  peculiar 
provisions,  reserving  one  half  of  the  wall, 
wHh  the  cov^oAnt  on  the  part  of  the  grantee 
to  pay  half  the  expenses  of  maintaihing  it. 
Ogden  1^.  Jones,  2  BoM.,  685.  Oonsalt,  also, 
OovBiTAirT,  2€i,  58. 

li.  fi±cava;tion^.  Party  and  other  \^alls,  in 
New  York  ibid  Brooklyn,  how  supported  during 
excavations.    LatPi  of  1866, 11,  ch.  6. 


Oanleiv  of,  fbrUdden  to  employ  intemperate 
persons.  2Xa»u</1857,  ch.  628,  §  31 :  1  Bm. 
Sua.,  696,  §§  2,  8. 

Oonsult,  also,  Oarbisbs,  96-128;  Oonsti- 
TunoNAL  Law,  87;  EiaaBANTs;  New  Tobk. 


PATZTNfTd  (for  tnventioQB,  &o.) 

1.  A  patent  for  an  ittiproveiiie&t  shouli 
describe  the  machine  in  use,  that  it  may  be 
known  in  what  tixe  inifprovement  consists; 
and  must  distinguish  particularly  l^e  parts 
claimed  by  the  patentee,  or  the  whole  will  be 
void.  If  the  specification  is  in  part  defective, 
the  patent  fails  in  toto ;  and  proof  that  the 
thing  covered  by  it  was  not  a  new  invention, 
is  fiatal.  [7  Wheat.,  856 ;  1  Pet,  822 ;  8 
Wash.  0.  0.,  448;  1  Paine,  441;  6  Oom.  L. 
R.,  509.]  Supreme  Ot,  1885,  Cross  «.  Huntly, 
IS  Wend.,  885;  1888,  Head  «.  Stevens,  19 
Id,,  411.  See  Hotchkiss  v.  Oliver,  5  J>en,,  814. 

a.  A  description  of  the  original  machine  is 
unnecessary  when  there  is  another  way  in 
which  it  can  be  ascertained  with  reasonable 
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oertaintj,  in  what  the  improvement  consists, 
and  how  it  is  to  be  applied.  Supreme  Ct^ 
1689,  Hannon  o.  Bird,  22  Wend.^  118. 

3.  If  the  apeolfloatlon  Is  auffioiont  to  ena- 
ble a  skilfhl  mechanist  to  oonstrnot  the  thing, 
without  other  aid,  it  is  not  void  beoanse  some 
minor  details  are  not  set  forth  at  large;  bat 
if  the  machine  will  not  answer  its  purpose 
without  some  modification  not  discovered  or 

nvented  by  the  patentee  at  the  time  his  patent 
was  issued,  the  patent  is  void.  Ohaneery^  1880, 
Burrall  v.  Jewett,  2  Faige^  184. 

4.  The  drawing  required  by  the  statute  may 
be  referred  to  in  aid  ot  an  imperfect  specifica- 
tion ;  or  to  show  that  the  machine  in  question 
is  not  the  one  patented.    lb. 

5.  Disclaimer.  The  act  of  1887,  enabling 
one  who  has  taken  a  patent  for  too  much,  to 
file  a  disclaimer  of  what  he  is  not  entitled  to, 
applies  to  patents  issued  before  the  act;  but 
to  validate  a  patent  by  such  disclaimer,  it 
must  appear  that  the  part  not  disclaimed  is  a 
material  and  substantial  part,  and  definitively 
distinguishable.  Supreme  Ot,^  1848,  Hotch- 
kiss  «.  Oliver,  6  Den,^  814. 

6.  Filing  the  disclaimer  not  a  condition  pre- 
cedent.   Ih, 

7.  Phyalcian.  A  patent  for  making  and 
vending  a  medicine,  does  not  authorize  the 
patentee  or  his  assigns  to  prescribe  it  as  a  phy- 
sician, without  a  license  as  required  of  physi- 
cians by  1  Rev.  Stat.,  454.  Supreme  Ct,  1886, 
Thompson  «.  Staats,  16  Wend.^  895.  N,  Y,  Su- 
perior Ct.^  1829,  Smith  v,  Tracy,  2  Eali^  465. 

8.  ReaMignment.  On  the  sale  of  an  in- 
terest in  letters-patent,  it  was  agreed  that 
the  purchaser,  after  trial  for  a  specified  time, 
might,  if  it  proved  useless,  reassign  it  and 
receive  back  the  consideration.  The  sellers 
promised,  after  the  sale,  to  furnish  to  the  pur- 
chaser the  means  of  testing  the  usefubess  of 
the  patent,  but  failed  to  do  so ;  and  after  the 
expiration  of  the  time  for  trial,  a  reassignment, 
reciting  an  excuse  for  non-performance  of  the 
condition,  was  accepted  by  the  sellers.  Held, 
that  although  the  promise  to  furnish  means  of 
trial  was  without  consideration,  yet  as  the 
purchaser  relied  upon  it,  as  he  had  a  right  to 
do,  and  was  thus  prevented  from  performing 
the  conditions  of  his  contract,  the  sellers  could 
not  set  up  such  non-performance  in  defence 
to  a  suit  against  them  for  the  consideration. 
Moreover,  accepting  the  assignment  was  a 
waiver  of  the  condition  requiring  a  trial  of 


the  patent,  and  entitled  the  purchaser  to  a 
return  of  the  consideration.  Ct.  ef  AppedU^ 
1852,  Young  v.  Hunter,  6  ^.  F.  (2  Seld.%  208. 


PATENTS  (for  IiandB).* 

1.  Not  to   be   impeached   ooUateraUy. 

Where  two  patents  are  granted  for  the  same 
thing,  the  second  is  inoperative  until  the  first 
is  set  aside.  If  the  elder  patent  was  issued  by 
mistake,  or  upon  false  suggestions,  it  is  void- 
able only ;  and  unless  letters-patent  are  abso- 
lutely void  on  the  face  of  them,  or  the  issuing 
of  them  was  without  authority,  or  was  pro- 
hibited by  statute,  they  can  only  be  avoided 
in  a  regular  course  of  pleading,  in  which  the 
ft'aud,  irregularity,  or  mistake,  is  directly  put 
in  issue.  [1  H.  &  M.,  187;  1  Munf.,  184.} 
The  regular  tribunal  for  this  purpose  is  chan- 
cery, founded  on  a  proceeding  by  aeire/adaBy 
or  by  bill,  or  information.  So  heldy  where 
the  second  patent  recited  that  the  first  was 
issued  by  a  mistake.     Supreme   Ot,^  1818, 


*  The  ooQstruction  of  the  following  patents  ha» 
been  the  subjeot  of  judicial  consideration  in  the 
cases  indicated.  Baker  <&  Flodder^s,  Frier  v.  Jack- 
son, 8  Johnt,^  495;  Braine's,  Jackson  v.  Wood,  8 
CM.,  118;  Bushwick,  People  v.  Schermerfaom,  19 
JBarh.y  540 ;  Cambridge,  Jackson  v.  Muroh,  9  JoAm.j 
818;  Oatskill,  Jackson  v.  Reeves,  8  Oit.,  293;  Van 
Gordon  «.  Jackson,  5  Johru.,  440 ;  Coeyman's,  Jack- 
son V.  Huyck,  2  Johns.  Oat.,  64;  De  Brujn^s,  Frier 
V.  Jackson,  8  Jdhns,^  495;  Gravesend,  Emans  v. 
Tumbull,  2  /i.,  818;  Gregory*s,  Jackson  v.  Mur- 
ray, 7  Id.,  6 ;  Hardenbergh,  Jackson  v.  France,  10 
Id.,  428;  Hosick,  Jackson  v.  Dennis,  2  On.,  177; 
Jackson  v.  Sherwood,  2  Johtu.  Oat.,  87 ;  Jackson  v. 
Williams,  2  Johns.,  297 ;  Jackson  v.  Joy,  9  ia.,  102; 
Eayaderosseras,  Jackson  9.  Lindsey,  8  Johns.  Oas., 
86 ;  Brandt  v.  Ogden,  8  Oai.,  6,  and  1  Johns.,  156 ; 
Livingstones,  People  v.  Livingston,  8  £arb.,  258; 
Minisink,  Jackson  v.  Thomas,  16  Johns.,  298;  New 
Utyecht,  Cortelyou  «.  Van  Brandt,  2  Id.,  867 ;  Ni- 
coirs,  NiooU  V.  Town  of  Huntington,  1  Johns.  Ch., 
166 ;  Nine  Partners,  Jackson  v.  Sowle,  18  Johns.,  886 ; 
Patrick's,  Brink  «.  Bichtmyer,  14  Id.,  255 ;  Petrie's, 
Orendorflf  v.  Steele,  2  Barb.,  126 ;  Piatt's,  People  v. 
Piatt,  17  Johns.,  195 ;  Bensselaerwyck,  Canal  Com- 
missioners V.  People,  5  Wend.,  428 ;  The  same  «. 
The  same,  17  Id.,  570 ;  Boohester,  Jackson  v.  Sohoon- 
maker,  2  Johns.,  280 ;  Rumbout  &  Phillips',  Jackson 
9.  Wood,  18  Id.,  846 ;  Sanders  &  Heermanoe's,  Jack- 
son V.  Sowle,  18  Id.,  886 ;  Springfield,  Jackson  v. 
Carey,  2  Johns.  Cos.,  850;  Staat's,  Jackson  v.  Lu- 
oett,  2  Odi.,  868 ;  Stonearabia,  Jaekson  v.  Lepper, 
8  Johns.,  12;  Van  Slyok's,  Jackson  v.  Vedder,  2 
Cai.,  210. 
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Jackson  «.  Lawion,  10  JoTvm.^  23.  Followed, 
1815,  Jackson  v.  Hart,  12  Id.^  77;  1826,  Jack- 
son V.  Marsh,  6  Ckno.^  281 ;  1848,  People  v, 
Maaran,  5  Den^y  889.  To  the  same  ef^t 
[citing  Oode,  §  488],  Ot.  qf  Appeal^  1851, 
Parmelee  «.  Oswego  h  Syracnse  B.  B.  Co.,  6 
N.  7,  (2  8M.\  74;  affir'g  8.  0.,  7  Barb.,  599. 

2.  liie  patent,  as  a  record,  cannot  be  im- 
peached collaterally.  It  can  make  no  differ- 
ence that  the  evidence  relied  on  against  it, 
was  introduced  without  objection,  or  bj  the 
patentee.  Supreme  Ot,,  8p.  71,  1850,  People 
9.  Livingston,  8  Barb,,  268. 

3.  —  nnleM  absolntely  void.  Objections 
showing  that  a  patent  was  absolntely  void 
from  the  beginning,  are  open  to  consideration. 
Ot.  of  Appeals,  1858,  People  v.  Van  Rensse- 
laer, 9  N,  7.  (6  Seld.),  291 ;  reversing  S.  0., 
8  Barb.,  189.  Supreme  Ot,,  Sp.  7!,  1850,  Peo- 
ple V.  Livingston,  8  Id,,  263,  277. 

4.  Actions  given  to  vacate  letters-patent 
granted  by  the  people  of  the  State.  Cade  of  Pro. , 
§  488 ;  and  see  People  v,  Clarke,  10  B€trb.,  120 ; 
11  Id.,  887 ;  9  iVr.  K  (6  Sdd.),  849. 

5.  Entry  of  jndgment  with  commiflsioners 
of  land-office.     Oode  of  Pro. ,  §  446. 

6.  Wben  effttctlvd.  A  patent  for  land, 
thongh  it  does  not  pass  the  great  seal  until 
after  its  date,  takes  effect,  as  between  the  par- 
ties and  as  against  a  wrongdoer,  by  relation, 
from  its  date.  Supreme  Ot.,  1816,  Heath  v. 
Boss,  12  Jo?me.,  140. 

7.  A  patent  takes  effect  only  from  the  time 
when  it  is  approved  by  the  commissioners  of 
the  land-office,  and  passes  the  secretary's  office, 
although  dated  and  signed  by  the  governor 
before  that  time.  Supreme  Ot.,  1826,  Jack- 
eon  V.  Donglass,  6  Oow.,  458. 

a  Capacity  of  patentee.  A  patent  dnly 
issued,  according  to  the  direction  of  a  statute, 
to  one  who  is  incapable  of  transmitting  by 
descent, — e.  g,,  an  Indian,  alien,  or  slave, — 
and  to  bis  heirs,  confers  upon  his  heirs  the 
capacity  to  take  by  descent  the  land  patented. 
Ot.  of  ErroTB,  1823,  Goodell  ».  Jackson,  20 
Johns.,  698.  Supreme  Ot.,  1826,  Jackson  o. 
Etz,  5  Cow.,  814;  Jackson  c.  Lervey,  Id.,  397; 
8.  P.,  1881,  Jackson  'o.  Adams,  7  Wend.,  367. 

So  a  patent  to  a  body  of  men  granting  to 
them  lands,  confers  a  quasi  corporate  capa- 
city. OJumcery,  1817,  Denton  f>.  Jackson,  2 
Johne.  Oh.,  320.  Supreme  Ot.,  1856,  People 
V.  Schermerhorn,  19  Barb.,  540. 

9.  Colonial  patents.    The  undivided  lands 


in  the  town  of  Hempstead  became,  under  the 
patent  of  Kieft,  in  1644,  and  that  of  Dongan,  in 
1685,  the  property  of  the  town,  and  remained 
so  to  the  time  of  its  division.  Ohancery,  1817, 
Denton  v.  Jackson,  2  Johns.  Oh.,  820. 

10.  The  \polonial  patents  were  authenticated 
by  the  great  seal,  without  the  signature  of  the 
governor.  It  is  no  objection  to  such  a  patent 
that  the  king,  in  whose  name  it  was  granted, 
was  dead  when, it  was  executed.  V.  Ohan. 
Ot.,  1847,  Bogardns  c.  Trinity  Church,  4 
San4f.  Oh.,  688,  729. 

11.  Boyal  letters-patent  pssued  in  1685), 
granting  lands  in  the  province  of  New  York, 
are  not  void  by  reason  of  their  conferring 
manorial  privileges  and  franchises  upon  the 
patentees.  1.  It  was  within  the  competency 
of  the  colonial  government  in  1685  to  grant  a 
manor,  with  the  usual  incidents  and  franchises 
of  an  English  barony.  2.  If  it  had  no  such 
right,  and  nevertheless  made  such  grant,  in  a 
patent  which  also,  in  a  distinct  part  thereof 
contained  the  usual  grant  of  lands  to  the  pat- 
entee, his  heirs  and  assigns,  the  manorial  grant 
alone  will  be  void,  and  the  grant  of  lands  op- 
erative and  effectual.  3.  Moreover,  even  if 
such  patents  were  void,  they  are  confirmed  and 
made  valid  by  the  colonial  act  of  May,  1691. 
Ot,  of  Appeals,  1858,  People  v.  Van  Bensselaer, 
9  If.  7.  (5  Seld.),  291 ;  reversing  8. 0.,  8  Barb., 
189. 

12.  A  patent  is  to  be  deemed  valid  although 
it  runs  in  the  name  of  the  lieutenant-governor 
of  the  province,  and  it  does  not  appear  affirm- 
atively that  he  had  the  requisite  advice  and 
consent  of  the  council  to  issue  it;  his  authori- 
ty may  be  presumed.  The  seal,  if  stated  in 
the  patent  to  be  the  seal  of  the  province,  must 
be  deemed  to  have  been  such.  JShipreme  Ot,, 
Sp.  T.,  1850,  People  v,  Livingston,  8  Barb., 
258. 

13.  Early  State  patents.  It  is  no  objec- 
tion to  an  exemplification  of  a  patent  granted 
in  1787,  that  the  name  of  the  governor  of  the 
State  pro  tempore  does  not  appear  subscribed 
to  it,  and  that  the  letters  L.  S.,  designating 
the  place  of  the  great  seal,  do  not  appear  upon 
it;  it  being  judicially  known  that  at  that  pe- 
riod, and  long  after,  the  seal  was  appended  to 
patents  instead  of  being  impreesed  upon  its 
face;  and  the  legal  presumption  being  that  no 
patent  would  be  issued  or  recorded,  unless  ex- 
ecuted in  due  form  of  law.  Supreme  Ot.,  1838, 
Williams  v.  Sheldon,  10  Wend.,  654. 


^89 


PAWNBROEI!fG.— PAYMENT. 


MMtifttr  Liadi. 


Orsdtl  by  Patentee. 


14.  Powdr  of  thft  oommlndonara  of  tlM 

libid-ofllod  to  convey  by  patent.    People  «. 
Manran,  5  Den,,  889. 

Id.  Recitals  of  former  grants,  being  mat- 
ters of  pnblic  record,  are  to  be  considered  as 
recitals  of  the  crown,  and  not  as  snggestions 
of  the  patentee.  Supreme  Ot,,  Sp.  71, 1850, 
People  «.  LtYingston,  8  B<vrb,,  ^68,  288. 

16.  CoHfltnxotidn.  That  wheQ  a  grant  is 
misceptible  of  two  constractions,  that  should 
be  adopted  which  is  most  favorable  to  govern- 
ment. Supreme  Ct.,  180S,  Jacleson  «.  Reeved, 
8  Cai.,  298.  Oompare  Jackson  «.  Smith,  9 
Jbhiu,,  100. 

17.  A  patent  granting  land  under  the  water 
of  a  navigable  river,  is  within  the  rule,  that, 
In  grants  in  derogation  of  public  rights,  noth- 
ing is  to  be  taken  by  implication ;  and,  If  it 
implies  a  right  to  erect  a  wharf,  there  is  also 
implied  a  reserviltion  of  the  right  to  regulate 
the  use  df  it  and  the  adjacent  waters,  and  the 
right  to  make  a  public  improvement  in  front 
of  the  land  granted,  even  to  the  consequential 
injury  of  the  grantee.  Oe,  ofBnere,  1889, 
Lansing  «.  Smith,  4  Wend,,  9 ;  affirming  S.  0., 
8  (7<n9.,  146 ;  and  see  Brink  v.  Richtmyer,  14 
Johne,,  255. 

16.  A  patent  from  the  State,  of  lands  on  a 
stream,  gived  no  right  to  erect  a  mill-dam  over- 
flowing land  above ;  and  if  the  patentee  erects 
such  dam,  another  who  takes  a  patent  of  the 
land  above,  though  It  rdifer  to  a  map  showing 
the  dam  below,  may  bring  an  action  for  the 
continued  overflow  of  his  land.  Supreme  Ct, 
1842,  Oolvin  «.  Burnet,  2  Hill,  020.  Compare 
Le  Roy  «.  Piatt,  4  Paige,  77. 

19.  A  tract  of  land  in  a  river,  and  usually 
covered  with  water,— ^«&2,  to  pass  by  the 
designation  of  an  island ;  there  being  no  other 
land  answering  to  the  description.  Supreme 
Ct,  1817,  Brink  «.  Richtmyer,  UJohnt.,  265. 

2D.  Toid  ia  purt  A  patent  may  be  good 
for  one  thing  and  void  for  another.  [5  Den., 
589 ;  2  Marsh,  51 ;  8.  0.,  6  Taunt.,  869.] 
Thus,  where  a  patent  not  only  granted  land, 
but  erected  a  manor, — Held,  that  if  the  erec- 
tion of  the  manor  was  void,  for  want  of  au- 
thority, or  as  being  forbidden  by  statute,  the 
grant  of  the  land  was  not  thereby  invalidated. 
Supreme  Ot,,  JS^,  T,,  1850,  People  «.  Living- 
ston, 8  Barh,,  258 ;  and  see  People  v.  Mauran, 
5  Den,,  889;  and  eupra,  11. 

21.  Breach  of  condition.  No  one  but  the 
State  can  take  advantage  of  an  omission  on 


the  part  of  the  patentee  to  comply  with  the 
condition  of  th«  grant.  Supreme  Ot,  1888, 
Williamd  v,  Sheldon,  10  Wend.,  654w 

22.  A  conveyance  by  patentee,  sulject  to  the 
conditions,— ^6^  not  to  enable  the  grantor  to 
take  advantage  of  his  grantee^s  omission.  Su- 
preme Ot,,  1842,  Welch  «.  Silliman,  2  HiU,  491. 

23.  Lota  roaenred  by  the  act  of  Feb.  8, 
1789,  to  make  up  certain  deficiencies  therein 
mentioned,  but  not  applied  for  on  or  before 
Jan.  1,  1798,  became  unappropriated  lands, 
and  may  be  disposed  of  as  such  by  the  oom- 
missioners  of  the  land-office.  Supreme  Gt^ 
1808,  Jackson  «.  Seaman,  8  Johne.,  495. 
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iflh.    lReo.8tai.,n\. 
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1.  Wlio  may  reoeftve  prloe  of  land*  Two 
persons  joined  in  an  agreement  to  sell  and  con« 
vey  land.  The  purchaser  paid  the  price  to  one 
of  them.  Heldii  that  the  other  could  not  object 
that  the  one  paid  had  no  titie  to  the  land.  (X 
ofBrrers,  1812;  Waters  e.  Travis,  9  Johwe,,  450. 

2.  Where  a  vendee,  in  a  contract  to  sell  and 
convey  land,  being  under  covenant  to  pay  the 
purchase-price  to  th^  vendor  or  his  assigns,  has 
notice  c^  a  conveyance  to  a  third  person,  he 
becomes  bound  to  pay  the  price  to  such  third 
person;  and  any  payment  to  the  original  ven- 
dor will  be  unavailing.  A,  F.  Chan,  Ot.,  1844^ 
Ten  Eick  e.  Simpson,  1  Ban^.  Oh.,  244. 

3.  —  i-ent  Lands  were  sold  under  a  de- 
cree of  the  Court  of  Chancery  on  the  29th  of 
January,  1824,  deed  to  be  delivered,  Ac.,  in 
ten  days.  On  the '1st  of  February  the  tenant 
paid  the  rent  to  his  landlord.  The  deed  had 
not  yet  been  delivered,  but  the  tenant  had  no- 
tice of  the  purchase.  On  the  5th  of  February 
the  purchaser  paid  the  consideration  and  took 
a  deed  from  the  master,  dated  29th  January. 
Held,  that  the  payment  by  the  tenant  was  un- 
authorized, and  he  was  bound  to  pay  again  to 
the  purchaser.  Supreme  Ot,  Circuit,  1835, 
Whiting  e.  Street,  AntK,  N.  P,,  276. 

4.  —  mortgage-debt  Possession  of  bond 
is  presumptive  evidence  of  agent^s  authority 
to  receive  payments ;  but  only  so  long  as  the 
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possession  actually  continues.  A.  V.  Chan, 
Ct,,  1846,  Williams  «.  Walker,  2  iSiTwif.  C%., 
225 ;  S.  C,  less  fully  reported,  8  K  Y.  Leg. 
Ohs.,  204.  S.  P.,  K  Y.  Superior  Ot.,  1862, 
Megary  «.  Funtis,  5  SaTidf-^  876.  Compare 
Stone  «.  Steere,  SeU.  Note»,  No.  2, 14. 

5.  The  presumption  of  authority  is  re- 
moved by  the  death  of  the  principal.  N,  Y. 
Superior  Gt,^  1862,  Hegary  v,  Fnntis,  6  Sandf,^ 
376. 

6.  —  4ebt  tp  estate.  .  Paymept  of  a  debt 
due  to  the  estate  of  a  decj^ased  person,  made 
before  letters  granted,  to  a  person  who  subse- 
quently takes  out  letter^  is  rendered  yalid  l^y 
the  subsequent  letters.  Sufremt  Ot.^  1842, 
Priest  «.  Watkins,  2  Hill,  226.  Followed, 
1846,  flatter  of  Faulkner,  7  i<2.,  181. 

7.  Payments  made  to  an  exec]itor  under 
peculiar  oiroumst^noea^ — HeJdy  within  bis  au- 
thority to  receive,  ai^d  valid.  Frost  v.  Fro^ 
4  Edw.,  788. 

S-  —  WT^V^^  9^  notpp.  When  mercantile 
paper,  about  to  fall  due,  is  sent  by  die  bolder 
to  hi^  agexft,  with  general  authority  to  collect 
it,  and  th^  3gent,  with  the  evidence  of  such 
authority  in  his  possession,  calls  on  the  debtor 
for  payment,  the  debtor  is  authorized  to  pay 
the  claim,  even  before  it  is  due.  Supreme 
Ct.,  1864,  Bliss  «.  Cutter,  19  Barh,,  9. 

9.  That  one  who  has  given  his  note  fgr 
goods  sold  Is  protected  in  paying  it  to  the  or- 
der of  tbe  seller;  and  cannot  refiise  on  the 
ground  that  the  seller  is  a  mere  agent,  and 
the  goods  were  tlie  property  of  bis  principal. 
N.  Y.  Com.  Fly  1866,  Manlort  v.  Roberts,  4 
R  D.  Smit\  88. 

10.  A  mortgagor  gave  bis  note  for  the  first 
instalment  of  his  bond  and  mortgage,  to  be 
credited  thereon  wh^n  paid.  The  mortgagee 
negotiated  the  note,  and  the  mortgagor  paid  it 
at  maturity  to  the  bolder,  but  meantime  the 
mortg^ee  bad  made  an  assignment  of  the 
bond  and  mortgage.  MelcL,  that  it  was  a  good 
paynaent  on  the  bond.  The  mortgagor  could 
not  recover  the  amount  back  from  the  original 
mortgagee,  but  must  set  up  his  equity  against 
the  assignee.  Supreme  Ct.y  1888,  Seymour  v, 
Lewis,  19  Wend,,  612. 

11.  The  giving  of  negotiable  promissory 
notes  for  the  price,  is  not  of  itself  such  a  pay- 
ment as  will  constitute  one  a  bona-Jide  pur- 
chaser in  equity ;  but  if  such  notes  have  been 
negotiated,  and  when  due  are  in  the  hands  of 
a  bolder  in  good  faith  for  value,  the  makers 


are  n^arranted  in  paying  the  a^me,  although 
they  then  are  informed  of  the  equity  pf  tbe 
party  claiming  th^  thing  sol^  to  them ;  luid 
they  may  rely  upon  the  giving  of  the  notea 
and  such  payment  as  constituting  them  bona- 
fide  purchasers.  A,  V,  Chan,  Ct,^  J  846,  Free- 
man V.  Deming,  8  Sandf.  Ch,,  827. 

3.2.  Al3#ooiidiiig  debtor-  Payment  to  debt- 
or after  publication  of  notice  of  issuing  of  war- 
rant under  the  Absconding  Debtors'  Act,  declar- 
ed fraudulent    2  Bev,  8tai.,  8,  §  86. 

13.  FajroMot  to  aiwxiS,  After  issuing  exe- 
cution against  property,  any  person  indebted  to 
the  judgment-debfor  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  as  will  satisfy 
tbe  execotiOQ,  and  the  sheriff's  receipt  shall  loe 
a  sufl^cient  disdiarge  for  the  amount  so  paid* 
CWc  <ifPro.,  §  293. 

If.  Where  a  debtor  upon  an  execution  re- 
cover,e4  a  judgment  for  damages  for  the  sell- 
ing Qf  exempt  property  belonging  to  him, 
T^p<^  ^n  (dz^ntjiQp,  and  the  defendant  paid  in 
the  amount  of  the  damages  to  the  aberif^  un- 
,der  section  208  of  thyB  Code;— iTeZi^  that  this 
if^  a  goo4  payment.  The  recovery  became 
a  debt,  on  the  perfecting  of  judgment  upon  it. 
A  p^ty  m^y  protect  himself  in  such  case  by 
bringing  an  action  in  the  nature  of  replevin, 
for  the  delivery  of  his  property,  and  thus 
bi^ve  it  restored,  ^nd  tbe  intention  of  the 
Legislature  will  be  preserved.  If  b^  chooses 
to  bring  bis  action  to  recover  the  value,  and 
obtains  a  judgment  which,  within  all  tho 
cases,  becomes  a  debt,  be  takes  the  ris^  of 
subjecting  himself  to  the  provisions  of  section 
298.  Supreme  Ct,,  1866,  Mallory  v,  Norton, 
21  Barb,,  ^24. 

15.  A  debtor  who,  after  notice  that  his 
creditor  has  ^signed  tbe  debt,  pays  it  to  the 
sheriff  upon  execution  on  a  judgment  against 
the  creditor,  at  suit  of  third  parties,  in  an  ac- 
tion in  which  the  debtor  yvs^  served  with  a 
copy  of  a  warrant  of  attachment  against  the 
creditor,  is  not  protected,  by  such  payment, 
from  liability  to  the  assignees.  JS",  Y,  Com, 
PI,  1864,  Lynoan  «.  Oartwright,  8  E,  D.  Smith, 
117.  See,  also,  on  this  statute,  Exeotttion, 
671-678. 

16.  PajT^xit  under  foreign  attacbme&t. 
The  London  agents  of  an  American  citizen  re- 
siding in  New  York  were  compelled,  by  pro- 
cess of  foreign  attachment,  from  the  Mayor's 
Court  of  London,  to  pay  money  due  from  them 
to  him  to  a  creditor  in  London.  Held,  a  good 
payment,  the  court  being  of  competent  juris- 
diction ;  and  a  bar  to  a  suit  brought  here  by 
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the  tnistees  of  the  London  creditor  appointed 
nnder  the  act  against  abaconding  debtors,  not- 
withstanding the  attachment  here  was  issued 
before  the  foreign  attachment.  Chancery^ 
1820,  Hohnes  «.  Bemsen,  4  Johm.  Oh.^  460. 
Supreme  Ct.^  1822,  The  same  v.  The  same,  20 
Johfia.,  229. 

17.  A  oompolsory  payment  made  in  another 
State  nader  process  of  foreign  attachment,  is 
recognized  in  this  State  as  good  against  the 
creditor.  A,  F.  Ghan.  Ct.y  1848,  Oochran  v. 
Fitch,  1  Sandf.  Oh.,  142. 

IS.  Creditor's  acceptance  pace— ary  to 
oonatttate  payment.  To  constitute  a  pay- 
ment, the  money  or  other  Talue  delivered  by 
the  debtor  to  the  creditor,  to  extinguish  the 
debt,  must  be  accepted  by  the  creditor  for 
that  purpose.  Unless  the  creditor  consents 
to  receiye  it  in  payment,  there  is  no  payment 
Supreme  Ot.y  1864,  Kingston  Bank  e.  Gtay,  19 
Barh,,  459. 

19.  Thus,  where  the  defendants  forward^ 
money  to  the  plaintifb  sufficient  to  pay  a  note 
held  by  the  latter  against  the  former,  but  the 
plaintiff  refused  to  receive  the  money  in  pay- 
ment, unless  costs  of  suit  were  added,  and  in- 
formed the  defendants  that  the  money  was 
subject  to  their  order, — MM,  that  this  did 
not  amount  to  a  payment  of  the  note.  If 
the  defendants  intended  to  protect  themselves 
against  the  costs  of  an  action,  they  should 
have  withdrawn  the  deposit,  and  have  made 
a  tender  of  the  amount    lb. 

ao.  The  solicitor  of  a  complainant  in  fore- 
closure refused  to  receive  from  the  defendant 
(mortgagor)  money  as  a  partial  payment  to 
stop  interest,  but  took  it  as  a  deposit,  with  the 
understanding  that  if  the  complainant  would 
take  the  same  as  a  payment  and  allow  interest 
it  should  be  indorsed  on  the  mortgage.  The 
complidnant  refased  to  receive  the  money,  un- 
less the  whole  debt  was  paid.  Subsequently 
his  solicitor  handed  him  the  money,  with  the 
understanding  that  it  was  not  to  carry  interest 
until  the  residue  was  paid,  of  which  the  de- 
fendant was  informed  and  he  acquiesced.  The 
complainant,  on  receiving  the  money,  used  it 
as  bis  own.  Beld,  that  the  defendant  was 
equitably  entitled  to  have  the  money  applied 
as  a  payment  on  his  mortgage,  as  of  the  time 
it  was  received  and  used  by  the  complainant. 
Chancery,  1844,  Toll  «.  Hiller,  11  Paige,  228. 

21.  Aoqnieacence  for  more  than  two  years 
in  an  account  stated, — Held,  under  the  circum- 


stances, equivalent  to  a  payment    Seymour  e. 
Marvin,  11  Barb.,  80. 

22.  Partial  payment  That  payment  under 
an  agreement  to  accept  less  than  the  whole 
debt  if  paid  by  a  certain  day,  is  no  discharge, 
unless  the  condition  is  strictly  complied  with. 
Supreme  Ct.,  1823,  Inman  e.  Griswold,  1  Gow., 
199.    Compare  2;  Bee.  Stat^  858,  §  12. 

23.  The  payment  by  a  debtor  of  a  part  of  a 
sum  of  money,  ^hich  is  actually  due  and  pay- 
able, is  no  consideration  for  an  agreement  by 
the  creditor  to  forbear  or  give  time  for  the 
payment  of  the  residue.  I^.  Y.  Superior  Oi., 
1850,  Hunt  e.  Bloomer,  5  Duet,  202. 

24.  Giving  a  mortgage  for  a  debt  leea  a  car- 
tain  deduction  agreed  to  be  thrown  off  in  con- 
sideration of  the  security,  is  not  payment  of 
the  debt  so  that  a  note  subsequently  given  fat 
the  sum  deducted  will  be  deemed  devoid  of 
consideration.  Supreme  Ot.,  1843,  Flatts  t. 
Walrath,  mU  S  D.  Supp^  59. 

25.  The  rule  that  a  partial  payment,  without 
a  release,  is  no  bar  to  an  action  for  the  resi- 
due, only  appUes  to  cases  where  the  amount 
due  is  settled  and  understood  by  the  parties. 
Where  an  unliquidated  claim  is  adjusted  be- 
tween the  creditor  and  the  debtor  or  his  agent, 
and  payment  made  of  the  amount  arrived  at^ 
on  such  settlement,  it  is  conclusive,  unless 
there  Ib  proof  of  nustake  or  error.  K  Y.  Gem, 
PI,  1854^  Harris  v.  Story,  2  E.  D.  Smith,  368. 

As  to  when  Part  payment  will  operate  as 
a  discharge,  see  Aooobd  and  Satibfaotion. 

26.  Fdreolorare  of  mortage.  Where, 
upon  foreclosure  of  a  mortgage  and  sale  un- 
der the  statute,  the  premises  produce  leas  than 
the  mortgage<lebt,  the  debt  is  paid  only  pro 
tanto.  Ot.  o/Brrore,  1827,  Lansing  v.  Goelet, 
9  Oow.,  846.  Supreme  Ot.,  1826,  Globe  Ins. 
Oo.  9.  Lansing,  5  Id.,  880. 

27.  A  strict  foreclosure  of  a  mortgage  op- 
erates as  payment  of  the  mortgage-debt  only 
to  the  extent  of  the  value  of  the  premises. 
Supreme  Ot.,  1880,  Spencer  v.  Harford,  4 
Wend.,  381 ;  1832,  Morgan  e.  Plumb,  9  /d, 
287. 

2a  Chattel  mortgage.  Taking  possesidon 
under  a  chattel  mortgage,  upon  forfeiture,  if 
the  property  be  equal  in  value  to  the  debt,  is 
payment.  No  other  act  is  necessary  to  dis- 
charge the  debt.  Supreme  Ot.,  1888,  Oase  t. 
Boaghton,  11  Wend.,  106. 

29.  Where  the  mortgagee  of  chattels,  after 
the  law-day,  sells  part  of  the  property  by  vir- 
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tae  of  the  mortgage-power,  for  sufficient  to 
pay  the  debt  with  interest  and  expenses,  this 
is  equivalent  to  payment,  and  his  title  to  the 
remaining  chattels  is  eztingoished.  Supreme 
Ot.^  1846,  Charter  «.  Stevens,  3  Den.,  88. 

30.  Payment  retained.  A  mortgagor  de- 
livered a  snm  of  money  due  on  the  mort^e 
to  the  mortgagee,  intending  it  to  be  applied 
on  the  mortgage.  No  receipt  was  given  or 
indorsement  made,  however,  and  subsequently 
the  mortgagee  returned  the  money.  Held^ 
that  the  delivery  operated  as  a  payment  and 
discharge,  and  that  the  subsequent  return  was 
to  be  deemed  a  loan  on  the  personal  security 
of  the  mortgagor,  and  could  not  reinstate  the 
lien  of  the  mortgage  to  the  prejudice  of  junior 
lien-holders.  Ct,  of  Errors^  1825,  Marvin  «. 
Vedder,  6  Caw,,  671. 

31.  Where  one  who  has  received  coin  in 
payment  returns  it  as  light  weight,  and  it  is 
taken  back,  the  payment  and  any  indorsement 
thereof  is  virtually  rescinded.  The  return  of 
the  coin  makes  it  again  the  property  of  the 
debtor.  Supreme  Ct.,  1822,  Hawkins  o.  Stark, 
19  Johm.,  805. 

32.  A  devise  intended  as  a  satisfaction  of 
a  debt,  and  accepted  as  such,  is  payment.  Sti- 
preme  Ct.^  1849,  Rose  «.  Rose,  7  jBarft.,  174. 

33^  But  where  a  testator  being  indebted  to 
his  son  for  labor,  devised  a  farm  to  him  in 
satisfaction  of  the  debt,  but  afterwards  con- 
veyed it  to  him,  in  consideration  of  ^^  $1200, 
and  natural  love  and  affection ;" — Held^  that 
the  son's  claim  remained  unsatisfied,  at  least, 
presumptively.    lb, 

34.  Award.  The  parties  to  an  arbitration 
agreed  that  in  case  the  award  was  in  favor  of 
F.,  the  sum  awarded  was  to  be  ^^  cancelled  on 
a  note"  held  by  the  other  against  F.  Held, 
that  the  award  being  made  was  a  payment 
pro  tanto,  and  so  long  as  the  other  party  held 
the  note,  F.  could  not  maintain  an  action  for 
his  refusal  to  indorse  the  payment  Supreme 
Gt,,  1815,  Flint  t).  Clark,  12  Johne,,  874. 

35.  Agreement  to  receive  goods.  Agree- 
ment between  maker  and  payee  of  a  note,  that 
the  latter  shall  take  goods  to  apply  on  the  note 
from  the  former's  firm, — his  partner  assent- 
ing,— ^is  valid;  and  the  account,  when  con- 
tracted, operates  as  payment.  Supreme  Ct., 
1887,  Eaves  v.  Henderson,  17  Wend.,  190. 

36.  Services.  If  one  who  renders  services 
to  A.  at  the  request  of  B.,  charges  them  to  B. 
in  the  first  instance,  B.  is  the  debtor ;  and  subh 


charge  is,  as  between  A.  and  B.,  equivalent  to 
payment  by  B.  to  A.'s  use.  [11  Johns.,  518; 
2  Esp.,  571.]  K  Y,  Superior  Ct,  1850,  Con- 
way V.  Conway,  8  Sandf,,  650. 

37.  Delivery  of  cattle  under  certain  cir- 
cumstances,— Held,  not  to  be  deemed  a  pay- 
ment on  an  outstanding  note.  Supreme  Ct,, 
1842,  Godfrey  c.  Warner,  Hill  <t  D.  Supp.,  82. 

38.  Money  paid  to  creditor's  use.  Where 
money  due  on  a  contract  is  applied  by  the 
party  owing  it,  to  purposes  authorized  by  the 
creditor,  the  expenditure  is  a  payment,  and 
extinguishes  the  demand  pro  tanto.  A  sub- 
sequent suit  upon  the  demand  in  which  such 
expenditures  are  set  up  in  defence,  is  not  to 
be  deemed  a  case  of  ^^  mutual  accounts"  within 
the  statute  defining  jurisdiction  of  justices' 
courts.  N.  T.  Com,  PI.,  1868,  Brady  «.  Dur- 
brow,  2  K  D,  Smith,  78. 

39.  Tender  of  bonds,  &c.,  of  a  banking 
association  to  them  in  payment  of  a  debt, 
pursuant  to  their  agreement  to  receive  them 
in  payment, — Held,  a  good  discharge  under 
the  circumstances.  Supreme  Ct,,  1848,  Leav- 
itt  t>.  Beers,  Hill  A  D,  Supp.,  221. 

40.  Failure  of  payment.  A  vendee  in  a 
contract  for  sale  of  land,  conveyed  certain 
lands  to  his  vendor  in  part-payment  of  the 
lands  he  had  contracted  for.  The  value  of  the 
land  ($1,000)  was  indorsed,  as  a  payment  upon 
the  contract.  There  was,  however,  an  in- 
cumbrance on  the  land  which  the  vendee 
covenanted  to  pay.  He  afterwards  assigned 
his  contract;  but  the  land  he  had  conveyed 
to  his  vendor,  was  lost  to  the  latter  in  conse- 
quence of  the  vendee^s  failure  to  remove  the 
incumbrance  as  agreed.  Held,  that  the  as- 
signee— he  having  had  notice — could  not 
maintain  the  $1,000  payment.  Supreme  Ct., 
1848,  Thomas  v.  Austin,  4  Barb,,  265. 

41.  Exchange  of  orders.  The  holder  of 
unpaid  county  orders  exchanged  them  at  the 
request  of  the  treasurer  for  orders  which  the 
latter  had  taken  up,  but  which  had  not  been 
charged  or  allowed  in  his  accounts  with  the 
county.  The  treasurer  afterwards  became  in- 
solvent. Held,  a  mere  exchange  of  vouchers, 
and  that  the  debt  represented  by  the  unpaid 
orders,  remained  undischarged.  Supreme  Ct,, 
1848,  Chemung  Canal  Bank  o.  Supervisors  of 
Chemung,  5  Den,,  517. 

42.  Maker  cannot  set  up  payment  by 
indorser.  Suits  were  brought  against  the 
maker  and  indorser  of  a  promissory  note,  the 
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iutjorfier  paid  the  amount,  bat  it  was.  agreed 
between  the  holder  and  indorser,  that  the  suit 
against  the  maker  should  be  prosecuted  for 
the  benefit  of  the  indorser.  Beldy  that  the 
maker  conld  not  avail  himself  of  the  payment 
by  the  indorser,  as  a  defence.  Supreme  Ct.y 
1816,  Mechanics^  Bank  «.  Hazard,  18  Johns.^ 
858. 

43.  And  therefore  the  bail  of  the  indorser 
conld  not  avail  themselves  of  the  payment  in 
an  action  against  them  on  their  recognizance. 
Ih. 

44.  Laborer  employed  by  monicipal  cor- 
poration, whose  pay  had  been  reduced  by  dis- 
bursing officer  without  authority, — Held^  en- 
titled to  recover  balance  unpaid,  notwith- 
standing he  had  received  the  reduced  amount 
and  had  receipted  for  it  in  full.  Smith  t). 
Mayor,  &c.,  of  K  Y.,  4  JV.  F.  Leg.  OU,  428. 

45.  Advance  to  pay  notee.  Where  one 
who  had  purchased  property  by  giving  his 
notes  for  it,  sold  to  one  who  agreed  to  pay 
the  notes,  and  the  latter  sold  it  with  warranty 
to  the  plaintiffis,  who,  to  protect  their  title, 
advanced  the  amount  of  the  notes  to  the 
holder ; — ffeld^  that  whether  they  were  there- 
by paid  or  merely  transferred,  the  plaintiffs 
could  not  recover  on  them,  and  also  hold  the 
entire  interest  in  the  property.  Supreme  CU^ 
1868,  Wayne  «.  Sherwood,  14  Barh,  688. 

46.  Valaation  of  merohandlfie.  Where  an 
advance  is  made,  to  be  repaid  in  certain  mer- 
chandise to  be  purchased  at  a  foreign  port, 
the  merchandise  must  be  estimated  at  the  port 
of  purchase  at  its  cash  value  in  specie,  or  the 
legal  tender  of  the  country,  and  not  in  a  ficti- 
tious or  depredated  currency.  Chancery^  1880, 
Oolton  V.  Dunham,  2  Paige^  267. 

47.  Voluntary  payment  Payment  made 
to  a  collector  of  assessments,  under  his  threat 
to  remove  and  sell  goods  levied  upon  for  pay- 
ment of  the  assessment,  will  not  be  deemed  a 
voluntary  payment.  IT,  Y,  Superior  Ct.^  1849, 
Wetmore  «.  Campbell,  2  Sandf.^  841.  Ap- 
proved, Manice  «.  Mayor,  &c.,  of  K  Y.,  8 
K  7,  (4  SeU,\  120. 

48.  Bffect  of  giving  credit  in  account 
A  bank  paid  a  depositor's  note,  charged  the 
amount  to  him,  and  marked  it  cancelled; — 
Held^  no  payment  as  against  the  bank,  but 
that  the  bank  could  recover  upon  the  note 
from  the  maker  as  a  subsisting  security.  Su- 
preme Ct.,  1845,  Watervliet  Bank  u.  White, 
1  2?en.,  608. 


49.  The  president  of  a  bank,  having  his 
notes  indorsed  for  his  accommodation,  lying 
therein  under  protest,  procured  the  cashier  to 
make  a  new  note,  which  the  president  in- 
dorsed and  exchanged  for  the  protested  one ; 
delivering  the  latter  to  the  cashier  for  his  se- 
curity. Held^  that  the  latter  remained  unpaid, 
although  the  president  had  entered  it  as  paid, 
and  the  new  note  as  discounted.  Supreme  Oty 
1848,  Highland  Bank  v,  Dubois,  6  2>m.,  558. 

50.  The  holder  of  a  promissory  note  sent  it, 
when  due,  to  the  bank  at  which  it  was  pay- 
able. The  bank,  erroneously  supposing  the 
maker  to  be  in  funds,  credited  the  holder  with 
the  amount.  On  discovering  its  mistake,  next 
day,  the  bank  corrected  it,  and  served  the  in- 
dorsers  with  notice  of  non-payment  Held^ 
in  an  action  against  the  indorsers,  that  the 
note  had  not  been  paid.  Supreme  Ctj  1843, 
Troy  City  Bank  «.  Grant,  Hill  <t  D.  Supp,^ 
119. 

51.  A  charge  by  a  bank,  in  its  books,  against 
a  depositor  of  a  note  maturing  on  which  he  is 
holden,  is  not  a  valid  payment  of  his  deposit 
as  against  an  assignee  to  whom  (for  benefit  of 
creditors)  the  fund  has  been  previously  as- 
signed ;  even  though,  at  the  time  of  making 
the  charge,  the  bank  has  received  no  notice 
of  the  assignment  Ct,  of  Appeals^  1858,  Beck- 
with  r.  Union  Bank,  9  K  F.  (5  Seld.\  211. 

52.  A  carrier  gave  a  postmaster  a  receipt 
for  an  account  against  the  United  States  for 
carrying  the  mail,  and  the  postmaster  gave 
him  back  a  written  undertaking  to  pay  him 
the  amount,  if  paid  by  the  department  The 
account  was  forwarded  'by  the  postmaster, 
and  he  was  credited  the  amount  in  his  ac- 
count with  the  Post-office  department  Held^ 
that  it  was  paid  within  the  meaning  of  the 
undertaking.  Supreme  Ct.^  1848,  Haddock  «. 
Kelsey,  8  Ba/rh,  100. 

53.  Giving  an  agent,  who  has  sold  goods 
for  a  principal,  credit  for  the  price,  upon  a 
previous  indebteduess  of  the  agent,  is  not 
such  a  payment  to  the  agent  as  will  defeat  a 
subsequent  suit  by  the  principal.  N,  T.  Comi 
PI,  1854,  Henry  t.  Marvin,  8  E.  D,  Smith,  71. 

54.  Giving  credit  by  the  owner  of  premises 
to  a  contractor  for  the  amount  due  the  con- 
tractor for  labor  and  materials,  in  an  account 
with  the  owner  as  against  the  contractor,  is 
equivalent  to  a  payment  to  the  contractor, 
and  will  defeat  a  subsequent  proceeding  by  a 
Iftborer  to  create  a  mechanic's  lien.  •  Ni  71 


PAYMENT. 


337 


ftMa^  BMet  in  Fayment 


Com.  Pl.^  Allen  t).  GarmftD,  1  E.  D.  Smithy 
692. 

5$.  T^Jdng  notes  la  p^fmnosu  Beoeiving 
a  bill  or  note  in  payment  of  a  debt,  does  not 
operate  to  disoharKe  the  debt,  nnlesd  it  is  ex- 
presBly  so  Agreed  by  the  parties.  GU  ofEr- 
rorsy  1800,  Murray  «.  Gonremeinr,  2  Johns, 
Cas.^  488.  Supreme  Ot^,  1810,  Schermerhom 
«.  Loines,  7  Johns.^  811 ;  1828,  Porter  «.  Tal- 
cott,  I  Cow,,  869;  1868,  Van  Steenbnrgh  t>« 
Hoffman,  16  Barh.^  28. 

56.  Accepting  a  note  for  a  debt  doe  is  no 
payment  of  the  debt,  unless  it  be  epecii^y  so 
agreed,  or  unless  the  creditor  negotiates  the 
note.  It  can  only  postpone  the  time  of  pay- 
ment of  the  debt  until  a  default  in  the  pay- 
ment of  the  note.  Supreme  Ot,  1802,  Herring 
V.  Sanger,  8  Johns,  Cas.^  71. 

57.  Taking  a  note,  either  of  the  debtor  or 
of  a  third  person,  fbr  a  pre-existing  debt,  is 
lio  payment,  unless  it  be  expressly  agreed  to 
take  the  note  as  payment,  and  to  run  the  risk 
of  its  being  paid ;  or  unless  the  creditor  parts 
with  the  note,  or  is  guilty  of  laehes  in  not 
presenting  it  for  payment  in  due  time.  He  is 
not  obBged  to  sue  upon  it.  He  may  return  it 
when  dishonored,  and  resort  to  his  original 
demand.  It  only  postpones  the  time  of  pay- 
ment of  the  old  debt,  until  a  default  is  made 
in  the  payment  of  the  note.  Supreme  Gt,^ 
1809,  Tobey  v.  Barber,  6  Johne.,  68;  8.  P., 
1849,  Van  Epe  v.  Dillaye,  6  Barb,,  24A, 

'  58.  A  note  gtren  for  the  amount  of  a  bond^ 
which  was  surrendered  under  peculiar  cir- 
cumstances ;^r^«^  a  good  payment  of  the 
bond.  Supreme  Ot,  1808,  Parsons  c.  Gaylord, 
8  Johns.,  468. 

59.  Effect  of  receipt  The  &ct  that  the 
creditor,  on  receiving  the  bill  or  note,  gives  a 
receipt  for  the  debt,  is  not  conclusive  that  the 
paper  was  accepted  in  payment.  The  actual 
agreement  may  be  shown,  notwithstanding. 
Supreme  Ot,  1809,  Tobey  c.  Barber,  5  Johns,, 
68;  1810,  Schermerhom  v.  Loines,  7  Johns.^ 
811;  1811,  Putnam  v,  Lewis,  8  Id.,  889; 
1812,  Johnson  «.  Weed,  9  Id,,  810;  1851, 
Houston  V.  Shindler,  11  J?<wJ.,  86.  Ot.  of  Ap- 
peals, 1849,  Davis  v.  Allen,  3  K  T.  (8  Oomst,), 
168.  K  T.  Superior  Ot.,  1829,  Higgins  f>, 
Packard,  2  Eall,  647. 

60.  A  creditor,  on  receiving  from  his  debtor 
the  note  of  a  third  person,  gave  him  a  receipt 
therefor,  expressed  to  be  "  on  account  with- 
out recourse  ;*' — Held,  payment,  and  that  the 
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contract  contained  in  the  receipt  could  not  be 
contradicted  by  parol.  JV.  Y,  Superior  Ct, 
1852,  Graves  v.  Friend,  6  Sand/.,  668. 

61.  Receiving  the  debtor's  own  note  does 
not  discharge  the  indebtedness  for  which  it  is 
given.  The  creditor  may  sue  for  the  original 
debt,  notwithstanding.  Supreme  Gt,,  1811, 
Putnam  «.  Lewis,  8  JohM,,  889 ;  1841,  Cole  v. 
Saokett,  1  Bill,  516. 

62.  The  giving  of  one's  own  note,  (m  his  oral 
agreement  to  exchange  chattels,  is  not  payment 
within  the  Statute  of  Frauds.  Supreme  Gt., 
1860,  Oombs  V.  Bateman,  10  Barb.,  578. 

63.  Whei:e  it  appears  that  a  debtor  has 
given  his  note  for  a  debt,  and  that  the  note 
was  negotiable,  the  creditor  cannot  recover 
upon  the  original  debt,  without  producing 
and  cancelling  the  note,  or  proving  it  lost. 
Supreme  Gt,,  1806,  Holmes  t».  D'Camp,  1 
Johns,,  84;  1811,  Angel  ©.  Felton,  8  Id.,  149; 
1818,  Prntard  «.  Tackington,  10  Id.,  104; 
Smith  f>.  LoekWood,  Id.,  878;  1818,  Burdiok 
e.  Green,  15  Id.^  247. 

64.  Taking  a  note,  although  negotiable,  is, 
however,  only  an  extingtdshment  sub  modo. 
If  the  note  is  not  paid,  the  creditor  may  re- 
cover on  the  original  debt,  if  he  can  produce 
or  account  for  the  note,  on  the  trial.  Supreme 
Gt,  1818,  Burdick  v.  Green,  16  Johns,,  247; 
S.  P.,  1827,  Hughes  v.  Wheeler,  8  Gow.,  77. 

65.  IiiitftnceB.  The  landlord  distrained  for 
more  than  was  due.  Tenant  gave  his  nego- 
tiable note  with  sureties  for  the  amount  dis- 
trained for  and  costs  of  distress,  at  sixty  days, 
and  took  a  receipt  specifying  that  the  note 
was  received  **'a8  security,"  and  in  considera- 
ticm,  agreeing  to  relinquish  distress  and  not 
to  distrain  again  within  sixty  days.  There- 
after the  tenant  sued  for  damages  for  distress 
in  a  greater  sum  than  was  due.  Bield,  that 
the  giving  of  the  note  was  not  a  payment  of 
the  rent,  and  it  not  having  been  paid  nor  ne- 
gotiated, the  tenant  could  recover  at  most, 
only  nominal  damages.  Supreme  Gt.,  1829, 
Lewis  17.  Lozee,  8  Wend.,  79. 

66.  An  executor  offered  to  take  up  a  note 
of  the  decedent,  indorsed  with  his  note  as 
executor.  This  being  refused,  he  took  it  up 
with  his  own  note.  Held,  that  the  decedent^s 
note  was  paid  and  the  indorsers  discharged. 
Supreme  Gt,  1848,  Borst  v.  Bovee,  6  Bill,  219. 

67.  The  owner  of  a  demand  employed  a 
lawyer  to  collect  it,  agreeing  to  allow  bim  25 
per  cent,  in  case  it  should  be  collected,  or  the 
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oreditor  should  settle,  compromise,  or  receive 
the  same,  or  in  any  way  dispose  thereof.  HeH^ 
tliat  the  mere  receipt  of  the  dehtor^s  own  notes 
for  the  claim,  without  payment  or  security, 
did  not  entitle  the  attorney  to  the  percentage. 
K  Y.  Com,  Pl^  1865,  Mills  d.  Fox,  4  E,  D. 
Smith,  220. 

68.  The  payment  of  a  part  of  a  Judgment- 
deht,  and  the  giving  the  debtor's  own  notes 
for  a  part  of  the  balance,  will  not,  without  a 
satisfaction  or  release,  discharge  the  indebted- 
ness, although  received  in  full  payment  and 
satisfaction.  And  it  makes  no  difference  that 
the  notes  were  made  payable  to  the  attorney 
of  the  creditors,  who  is  acting  for  and  on  their 
behalf,  instead  of  being  made  payable  to  them 
directly.  K  Y,  Com,  PI,  1856,  Moss  v.  Shan- 
non, 1  Hilt,,  176. 

69.  Taking  the  note  of  a  third  person  for 
an  existing  debt  does  not  operate  as  payment, 
unless  it  is  agreed  that  it  shall  be  so  received. 
Supreme  Ot.,  1812,  Johnson  v.  Weed,  9  John»., 
810;  1848,  Monroe  t>.  Hofl^  6  Den.,  860.  Ot, 
of  Appeals,  1860,  Vail  v.  Foster,  4  If.  Y,  812. 

70.  The  landlord  took  the  note  of  the  ten- 
ant and  another  person  on  time,  secured  by  a 
chattel  mortgage,  the  note  to  be,  when  paid, 
in  full  of  rent  accrued,  and  a  satisfaction  of 
the  mortgage.  Held,  no  payment  such  as 
would  defeat  the  right  to  distrain.  A,  F.  Ohan. 
at,,  1845,  Lofsky  «.  Maujer,  8  Sanc^f.  Cfh.,  69. 

71.  When  it  will  be  payment  The  ac- 
ceptance by  a  creditor  from  the  debtor  of  the 
note  of  a  stranger  in  payment  of  the  debt,  is 
a  satisfaction  of  the^demand.  N.  Y,  Superior 
Ct,,  1847,  St.  John  v.  Purdy,  1  Sandf.,  9.  Ct 
o/AppeaU,  1868,  Oonkling  v.  King,  10  ^.  F. 
(6  Seld.),  440;  affirming  10  Barb,,  873. 

72.  And  where  the  debtor  offered  to  the 
creditor,  either  to  deliver  him  such  a  note  in 
payment,  or  to  pay  him  the  money  at  an  early 
day,  and  the  creditor  said  he  would  take  the 
note,  and  thereupon  received  it,  and  credited 
it  to  the  debtor ;  it  was  Beld,  that  the  note 
was  accepted  in  payment,  and  that  the  debtor 
was  discharged.  K  F.  Superior  Ot,  1847, 
St.  John  V.  Purdy,  1  Sand/,,  9. 

73.  Where  a  bill  or  note  of  a  third  person 
is,  by  llie  agreement  of  parties,  transferred 
and  received  in  payment  of  the  debt,  the  prior 
liability  of  the  debtor  is  extinguished,  and  it 
is  only  as  an  indorser  that  he  can  be  charged. 
K  F.  Superior  Ct.,  1868,  Francia  t>.  Del  Ban- 
co, 2  Duer,  183. 


74.  This  rule  applied  in  a  peculiar  case.  Ih. 

75.  Plaintiff  held  defendant's  note,  and  de- 
fendant proposed  to  give  in  exchange  for  it 
the  note  of  N.,  which  was  agreed  to  by  de- 
fendant, and  the  notes  were  exchanged  accord- 
ingly. N.  had  the  day  before  become  insol- 
vent and  absconded ;  but  this  was  not  known 
to  either  party,  at  the  time  of  the  exchange. 
Held,  that  the  transaction  was  a  discharge  of 
defendant.  The  plaintiff  took  the  risk  of  N.*8 
solvency.  IT,  F.  Gom.  PL,  1854^  Heidenhei- 
mer  v.  Lyon,  8  B.  D.  Smid^  64. 

76.  The  distinction  between  payment  in 
bank-notes  and  in  notes  of  individuals,  in  re- 
spect to  the  right  of  the  creditor  to  return  the 
paper  on  discovering  the  maker's  insolvency, 
considered.    lb. 

77.  Negotiable  paper  of  a  third  person,  if 
expressly  accepted  as  payment,  is  payment  of 
the  debt,  whatever  be  its  grade— «.  ff,,  a  judg- 
ment. Supreme  GU,  1880,  N«w  York  State 
Bank  v.  Fletcher,  6  Wend.,  86. 

7a  That  a  note  made  by  a  third  person,  but 
paid  out  of  plaintiff's  funds,  may  be  deemed  a 
payment  by  plaintiff^  so  as  to  raise  a  resulting 
trust  in  plaintiff's  favor.  Ct.  <^AppeaU,  1859, 
Lounsbury  t).  Purdy,  18  N.  F.  (4  Smiik),  616. 

79.  BOeot  of  fialee  repreeentation.  A  rep- 
resentation by  a  debtor,  that  he  knows  the 
note  of  a  third  person  to  be  good,  in  reliance 
upon  which  a  creditor  takes  the  note  and 
agrees  to  receive  it  in  payment  of  a  debt, 
when,  In  fact,  the  maker  is  insolvent^  will  re- 
lieve the  creditor  from  his  agreement,  aithougfi 
the  maker's  insolvency  was  not  known  to  the 
debtor  when  he  made  the  representation.  B. 
F  Com.  PI,  1854,  Galoupeau  o.  Ketchum,  8 
B.  D.  Smith,  176. 

80.  Where  the  vendor  of  goods  was  induced 
to  take  the  note  of  a  third  person,  payable  at 
a  future  day,  in  payment,  at  his  own  risk,  by 
a  fraudulent  representation  on  the  part  of  the 
vendee  as  lo  the  solvency  of  the  maker  of 
the  note, — Held,  that  the  vendor  might  bring 
his  action  immediately  for  goods  sold  and  de- 
livered. Supreme  Ct.,  1810,  WiUson  «.  Foree, 
6  Johne.,  110.  Followed,  1818,  Pierce  e.  Drake, 
16  Johm.,  476. 

81.  Individual  note  of  one  administrator. 
Individual  note  of  one  of  several  administra 
tors  given  for  a  debt  due  from  the  estate, — 
Held,  payment;  the  creditor  having  given  a 
long  delay  and  accepted  a  renewal  ncte,  and 
the  administrator  having  finally  become  insoi- 
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vent.    Supreme  Ct.^  1819,  James  9,  Haokley, 

16  Johns.,  278. 

82.  —  of  oojO  partner.  Individual  note  of 
one  partner  given,  nnder  peculiar  circnmstan- 
oes,  for  a  balance  of  a  firm  debt  which  he  had 
assumed  with  consent  of  the  creditor,  and  on 
which  be  had  paid  a  part,~J3aZ(2,  not  a  pay- 
ment.   Supreme  Ct.^  1820,  Smith  v.  Rogers, 

17  Johm.,  840. 

83.  When  one  holding  a  firm  note  delivers 
it  up  and  accepts  a  note  of  one  partner  instead, 
with  intent  to  accept  it  as  payment,  this  oper- 
ates as  a  satisfaction  of  the  firm  note.  Supreme 
Ot,,  1815,  Arnold  v.  Camp,*  12  Johru.^  409. 

84.  Where  a  copartner,  after  the  dissolution 
of  the  firm,  gave  his  individual  note  and  the 
note  of  a  third  person  to  a^ust  and  settle  a 
partnership  debt, — Held,  an  extinguishment  of 
the  demand  against  the  other  partners,  the 
creditors  having  agreed  to  receive  the  same  in 
payment  of  such  demand.  Ct.  of  Errors^  1846, 
Waydell  «.  Luer,  8  Den.,  410.t  Followed, 
1849,  Livingston  o.  Raddiff,  6  Ba/rh.,  201. 

85.  Note  of  agent  Where  an  agent,  on 
buying  for  his  principal,  gives  his  own  note 
for  the  price,  it  is  to  be  deemed,  so  far  as  the 
question  whether  it  operates  as  payment  is 
concerned,  as  the  note  of  the  debtor,  not  that 
of  a  third  person.  Supreme  Ct.^  1823,  Porter 
0.  Talcott,  1  Coro^  859. 

88.  Thus,  where  an  agent  exchanged  his 
principal's  vessel  for  another,  and  gave  his 
own  notes  for  the  difiference  in  value,  and 
there  was  no  express  agreement  that  they 
were  to  be  payment, — Held,  that  they  were 
not  payment    P>. 

87.  Taking  the  note  of  an  agent  does  not 
discharge  the  principal  without  payment  at 
maturity,  unless  the  principal  shows  that  he 
has  been  injured  by  such  dealing  with  the 
agent, — e,  g.,  when  the  principal  has  been  led 
to  believe  that  the  debt  was  paid,  or  the  sole 
liability  of  the  agent  accepted  for  it,  and  has 
dealt  with  the  agent  accordingly.  Ct,  o/Br- 
rorsy  Rathbone  t>.  Tucker,  18  Wend,,  176.  Ct. 
of  Appeals,  1849,  Davis  «.  Allen,  8  iV.  F.  (3 
Comet.),  168. 

88.  Thus,  merely  taking  the  note  of  the 


•  Disapproved  by  the  Supreme  Court,  in  Cole  v, 
Saokett  (1  HiU^  516) ;  but  approved  by  the  Court  of 
Errora,  in  Waydell  v.  Luer  (8  Den.^  410). 

t  Compare  remarks  of  P^iei,  J.,  upon  this  case, 
in  Elwood  v.  Diefendorf,  6  Borb.^  898, 408 ;  also  Cole 
t.  Saokett,  1  HiU,  616. 


ship's  husband  for  supplies,  though  upon  an 
extension  of  the  credit,  does  not  discharge  the 
owners.    lb, 

89.  A  person  furnished  supplies  to  a  vessel 
of  which  there  were  several  owners,  on  the 
order  of  one  of  them,  who  acted  as  ship's  hus- 
band, and  took  his  note  in  payment,  and  gave 
a  receipt  in  full.  Held,  no  discharge  of  the 
other  owners.  Supreme  Ct.,  1810,  Schermer- 
horn  «.  Loines,  7  Johns.,  311 ;  S.  P.,  1823, 
Mnldon  v.  Whitlock,  1  Cow,,  290.  KY.  Su 
perior  Ct.,  1829,  Higgins  v.  Packard,  2  HaU, 
547. 

90.  Receiving  the  note  of  an  agent  in  set- 
tlement by  him  of  his  principal's  indebtedness 
is  not  in  itself  payment,  even  though  the  agent 
was  at  the  time  largely  indebted  to  the  princi- 
pal, and  had  charged  the  principal,  on  account 
of  that  indebtedness,  with  the  amount  of  the 
note.  If.  7.  Superior  Ct.,  1858,  Higby  «.  N. 
Y.  &  Harlem  R.  R.  Co.,  7  Abbotts'  Fr,,  269. 

91.  To  make  the  receipt  of  such  note  op- 
erate as  payment,  the  principal  must  show 
that  there  was  an  agreement  to  take  it  as 
actual  payment.    lb. 

92.  If,  however,  one  sells  goods  to  an 
agent,  and  with  full  knowledge  of  the  agency 
takes  the  note  of  the  agent  for  the  price,  and 
relies  upon  his  credit,  he  cannot  resort  to  the 
principal.  Supreme  Ct.,  1850,  Hyde  v,  Paige, 
9  Barb.,  150. 

93.  Goods  sold  for  a  partiLonlar  note^ 
The  rule,  that  a  note  given  for  a  precedent 
debt  is  not  payment  unless  there  is  an  express 
agreement  to  receive  iMi  payment,  is  not  ap- 
plicable to  an  express  agreement  to  sell  goods 
for  a  particular  note.  In  such  case  the  deliv- 
ery of  the  note  is  a  full  payment  of  the  debt; 
and  whether  the  note  is  afterwards  paid  or 
not|  the  vendor  cannot  rescind  his  contract  by 
returning  the  note  and  claiming  the  value  of 
the  goods  sold.  K  T.  Com.  PI,  1853,  Fer- 
don  v.  Jones,  2  E.  D.  Smith,  106. 

94.  If  a  vendor  of  goods  receives  from  the 
vendee  the  note  of  a  third  person,  without 
such  note  being  indorsed  by  the  vendee, — 
such  note  not  being  forged,  and  there  being 
no  fraud  or  misrepresentation  on  the  part  of 
the  purchaser,  as  to  the  note,  or  the  solvency 
of  the  maker, — such  note  will  be  deemed  to 
have  been  accepted  by  the  vendor  in  payment 
and  satisfaction,  unless  the  contrary  be  ex- 
pressly proved.  Supreme  Ct.,  1814,  Whitbeck 
V.  Van  Ness,  11  Johns.,  409.    Followed,  1818, 
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Breed  v.  Oook,  15  Id.,  241.    Followed,  1824, 
Rew  9.  Barber,  8  Goto,,  272. 

95.  When  a  note  of  a  third  person  is  taken 
by  the  vendor  of  property  at  the  time  of  sale, 
there  is  a  presamption  that  the  parties  agreed 
it  should  be  taken  in  payment  Bat  this  pre- 
sumption may  be  rebutted ;  and  if  it  is  shown 
that  such  was  not  the  agreement^  the  vendor 
may  sue  for  goods  sold.  Supreme  Ot.,  1868, 
TorrycHadley,  27 -Bar J.,  192.  CtofAppeaUy 
1855,  Noel  v.  Murray,  18  K  T,  (8  Kem,)y  167. 

9€L  Upon  an  agreement  to  accept  notes  in 
payment  of  goods  sold,  if  before  the  delivery 
of  the  articles  purchased,  the  notes  turn  out 
not  to  be  good,  a  tender  of  them  is  not  to  be 
considered  as  payment,  unless  it  was  part  of 
the  agreement  to  take  them  as  such,  and  run 
the  risk  of  their  being  paid.  [6  D.  &  £.,  52 ; 
7  Id.,  64]  Supreme  Gt.y  1804,  Roget  t>.  Mer- 
ritt,  2  Oai.,  117.  Followed,  Ct.  of  Appeals, 
1858,  Benedict  v.  Field,  16  If,  T.  (2  Smith), 
595. 

97.  Otherwise  if  the  goods  have  been  deliv- 
ered before  the  insolvency  of  the  maker  of  the 
notes  is  known  to  either  .party.  Ct,  of  Ap- 
peals, 1858,  Dee  Arts  v.  Leggett^  16  if.  T.  (2 
Smith),  582. 

96.  Bank-notes.  If  a  creditor  receives  in 
payment  counterfeit  bank-notes,  or  other  bills 
or  notes  which  prove  to  be  of  no  value,  it  is 
no  payment;  and  he  may  resort  to  the  origi- 
nal debt,  although  the  debtor  paid  the  notes 
in  good  faith,  supposing  them  to  be  genuine. 
Supreme  Ot,,  1809,  Markle  «.  Hatfield,  2  Johns., 
455.*  ^ 

99.  Bank-bills  are  deemed  money  only  so 
long  as  the  bank  continues  to  redeem  them. 
When  a  bank  stops  payment,  its  bills  cease  to 
be  a  representative  of  the  legal  currency, 
whether  the  holder  is  aware  of  t^e  suspension 
or  not.  If  such  bills  are  passed  to  one  who  is 
ignorant  of  the  Mure  of  the  bank,  they  are 
no  payment.  Ct,  of  Errors,  1884,  Ontario 
Bank  e.  Lightbody,  18  Wend.,  101. 

100.  Where  a  counterfeit  bank-note  is  given 
and  received  for  a  debt,  in  the  belief  on  the 
part  of  both  parties  that  it  is  genuine,  it  is  no 
payment;  but  the  creditor  is  entitled,  within 
a  reasonable  time  after  iQisco very  of  the  char- 
acter of  the  bill,  to  return  it.  Supreme  Ct,, 
1844,  Thomas  u.  Todd,  6  Mill,  840. 


*  See  this  case  explained  and  doubted,  Benedict 
9.  Field,  4  Ihter,  154. 


101.  A  delay  of  three  months, — Eeld,  un- 
reasonable,   lb, 

102.  Bfll  of  axchange.  Where  a  bill  of 
exchange  is  remitted  for  the  payment  of  a 
precedent  debt,  if  due  diligence  is  not  used  in 
obtaining  payment,  and  due  notice  of  dishonor 
given,  it  will  be  a  satisfaction  of  such  debt. 
Supreme  Ct,,  IT.  P.,  1808,  Copper  «.  Powell, 
Anth.  y.  P.,  68. 

109.  An  order  for  the  payment  of  money, 
not  negotiable,  and  which  has  not  been  paid 
or  accepted  by  the  drawee,  cannot  be  deemed 
payment  of  a  precedent  debt  Supreme  Ct., 
1818,  Hoar  «.  Olute,  16  Johns,,  224.  8.  P., 
IT,  Y,  Com,  PI,,  1846,  Sandford  ads.  June,  5- 
N.  Y.  Leg.  Obs.,  20. 

104.  Where  a  creditor  has  received  drafts, 
to  be  applied  when  paid  upon  his  demand,  he 
cannot  recover  upon  the  original  debt  with- 
out producing  or  accounting  for  the  drafts. 
The  presumption  is  that  they  were  duly  paid, 
or  would  have  been,  by  use  of  due  diligence. 
Supreme  Ct,,  1840,  Dayton  v.  Trull,  28  Wend., 
845. 

105.  Taking  a  oheok  is  not,  in  general, 
payment  of  the  debt  for  which  it  is  given,  if 
the  check  is  not  paid  by  the  drawee,  on  pre- 
sentment. Supreme  Ct.,  1809,  People  o.  How- 
ell, 4  Johns,,  296.  K  Y,  Superior  Ct.,  1855, 
Strong  f>.  Stevens,  4  Duer,  668. 

106.  The  check  of  a  third  person,  received 
on  the  surrender  of  a  note,  without  an  express 
agreement  that  it  shall  be  received  in  pay- 
ment, is  not  payment,  if  the  check  is  dishon- 
ored. The  bare  fact  of  the  old  note  being 
delivered  up  is  not  conclusive  that  the  check 
was  received  absolutely.  Supreme  Ct.,  1880, 
Olcott  9,  Rathbone,  5  Wend.,  490. 

107.  On  a  cash  sale  of  stocks,  the  seller  de- 
livered the  stock  and  received  the  buyer's 
check  for  the  price ;  but  the  check  was  drawn 
on  a  bank  where  the  buyer  had  no  funds; — 
Held,  that  the  seller  had  not  waived  his  right 
to  immediate  payment,  and  could  commence 
an  action  for  the  price  on  the  same  day.  Su^ 
preme  Ct,,  1851,  Genin  v.  Tompkins,  12  Barb., 
265. 

108.  The  plaintiff  in  an  action  took,  *^  in  fall 
settlement  of  the  suit,"  the  post-dated  check 
of  the  defendant's  attorney.  The  defendant  did 
not  pay  the  attorney  any  value,  but  gave  him 
credit  on  account.  The  attorney  failed,  and 
the  check  was  worthless.  Held,  no  payment 
of  the  demand  in  suit,  but  that  the  plaintifT 
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ooitld  sue  again.    Suprefine  Ot^  1861,  Houston 
«.  Sbindler,  11  Barb,,  B6. 

109.  Beodviog  a  cheok^ — EM,  not  pay- 
ment where  presentment^  though  not  made, 
woald  have  been  nogatory,  by  reSMm  of  an 
iijUDCtioa  served  upon  the  bank.  Supreme 
Oky  1831,  Lovett  «.  Oomwell,  6  Wend.,  869; 
affirming  8.  0.,  1  HaU,  66. 

110.  —  by  bank.  There  is  a  distinction 
between  the  acoeptanoe  by  a  oreditor,  from 
his  debtor,  of  a  new  secnrity  for  an  old  debt^ 
&nd  the  acceptance  by  a  bank  of  a  dieck 
drawn  upon  itself  in  payment  of  a  note.  The 
first-mentioned  transaction  is  the  mere  Bubsti- 
tntion  of  one  executory  agreement  for  an- 
other; and  there  is  no  extinguishment  of  the 
precedent  debt,  unless  there  is  an  express 
agreement  to  accept  the  new  secnrity  as  a 
satisfJEiotion.  But  when  a  bank  receives  upon 
a  debt  a  check  drawn  upon  itself  by  one  of  its 
Customers,  and  charges  it  in  account,  it  admits 
that  it  has  ftinds  of  the  drawer  to  meet  the 
check,  and  the  acceptance  ia,  per  m,  an  appro- 
priation of  the  funds  to  pay  it.  The  transac- 
tion operates  directly  as  a  payment  of  tbe 
debt  at.  <ffAppeak,  1864,  Pratt  v,  Foote,  9 
N.  r.  (6  3eU.),  468.  Followed,  1854,  Com- 
mercial Bank  of  Pennsylvania  v.  Unicxi  Bank 
of  N,  Y.,  11  iV.  F.  (1  Kern,),  208. 

UJL  There  is  a  ftirthcAr  distinction  between 
an  ezecntory  agreement  on  the  part  of  a  bank 
to  aooept  a  check  drawn  upon  itself  in  pay- 
ment of  a  debt,  at  a  future  time,  and  an  act- 
ual acoetptsBce  of  it,  in  pramnti.  The  maker 
of  a  note,  held  in  bank  and  nearly  due,  offered 
in  payment  a  check  drawn  on  tbe  bank  by 
one  of  its  own  customers.  The  bank  declined 
to  aooept  it  as  payment,  but  consented  to  re- 
tain and  apply  it  to  the  note,  if  the  check  were 
made  good  on  the  day  the  note  fell  due.  On 
tibat  day  a  balance  appeared  against  the  draw- 
er of  the  check,  but  soon  after,  new  credits 
baving  been  made  to  him,  the  bank  charged 
the  oliec^  in  his  account,  and  credited  the 
note  as  paid.  Held,  that  this  transaction  op- 
erated as  an  absolute  payment  of  the  note.  lb. 

112.  Effect  of  giving  tbne  to  debtor's 
dra'^ee.  Where  a  creditor  takes  a  draft  pay- 
able at  sight  from  his  debtor,  and  accepts 
from  the  drawee  notes  on  time  for  the  draft, 
this  operates  as  payment  of  the  original  debt. 
The  creditor  has  no  right  to  extend  the  time 
as  against  his  debtor.  Supreme  Ct.,  1882, 
Bouthwick  V.  Sax,  9  Wend,,  122. 


U.3.  The  d^andant  being  indebted-  to  the 
plaintiff,  directed  them  to  apply  for  the 
amount  to  a  third  person,  who  was  indebted 
to  him.  The  plaintiff  accepted,  in  lien  of 
money,  such  third  person's  check  on  time, 
and  wrote  to  the  defendant,  sending  a  receipt 
for  the  account  as  paid.  The  drawer  of  the 
check  failed  before  it  came  due.  Held,  that 
receiving  the  check  operated  as  payment. 
Hf.  7.  Superior  Ct,,  1847,  White  «.  Howard,  1 
Sandf.,  81. 

114.  A  debtor  gave  his  creditor  a  note  of  a 
third  person  as  secnrity.  The  note  being  pro- 
tested at  maturity,  the  creditor  took  from  the 
maker  part-payment  in  cash,  and  his  note  on 
time  for  the  balance.  Held,  that  this  operat- 
ed as  payment  of  the  original  debt;  and  that 
the  note  given  as  collateral  being  larger  in 
amount  than  the  debt,  the  creditor  was  liable 
to  his  debtor  for  the  difference.  Supreme  Ct., 
1848,  Nexden  «.  Lyell,  6  Hill,  466. 

115.  The  header  of  a  sight-draft  presented 
it  and  tods  the  drawee's  cheek  on  a  bank  for 
the  amount,  and  surrendered  the  draft;  the 
bank,  howerer,  refaaed  payment  of  the  check 
on  itis  prestatmettt  the  next  day.  *HM,  that 
the  obeok,  not  having  been  ti^en  expressly 
as  paym^t,  the  draft  was  not  to  be  deemed 
paid.  A,  V.  Ohan.  Gt^  1846,  Eobbi  e.  IJn- 
derhill,  8  SoM^.  Oh.,  277. 

116.  ReooMnc  an  oravdoe  asortsace, 
made  by  a  thiM  person  tipon  a  pro-exiBting 
deibt,  is  no  erlinguishment^  unless  the  mort* 
gage  is  expressly  aifreed  to  be  accepted  in  full 
discharge.  Nor  does  it  become  a  payment  by 
mere  omission  of  the  creditor  to  prosecute  it. 
Supreme  Ot.,  1844,  Oooniley  «.  Ooonley,  HiU 
S  D.  Supp.,  812. 

117.  Propartsr  accepted  as  sufficient  to  sat- 
isfy a  judgment,  upon  an  agreement  to  take  it 
in  payment,  is  payment,  without  any  other  act 
of  the  parties.    Brown  o.  Feeter,  7  Wend.,  801. 

118.  Paying  debt,  without  costo  accrued, 
to  unauthorized  agent,  a  nullity.  Adams  e. 
Kearney,  2  R  D.  Smith,  42. 

As  to  I>aalin0i  of  banka  in  receiving  and 
paying  money,  see  Banking. 

As  to  payment  of  Dfebta  and  legaoioa,  see 
ExEoirroBS  and  Administbatobs. 

For  rules  of  Bvidenoe  upon  questions  of 
payment,  see  £yidenob,  2296-2806. 

As  to  payment  of  Bzecuttooar  and  payment 
to  Red0om  from  execution,  see  Exioimov.  . 
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As  to  Tarious  modes  of  Bartingnlahlng  a 
debt|  see  Dkbtob  akd  Obbditob,  .tit.  JShsHn- 
ffuithment 

As  to  what  is  Paying  value  for  mercantile 
paper,  see  Bills,  Notes,  and  Ohboes,  510-^85. 

As  to  PremimptioiiB  relative  to  payment, 
see  Eyidekox,  217*267. 

As  to  the  effect  of  Recalpta,  see  Eyidxnob, 
969-984,  1774-1779 ;  Rboeipts. 

As  to  Recovwlng  baok  money  paid,  see 
Monet  Paib  ;  Monet  Beoeiyeb. 


PATMENT  INTO  OOURT. 

I.  At  OOlfMON  LAW. 

II.  In  ohanoebt. 
III.  Undeb  the  Oode  07  Pbocedubb. 

I.  At  Common  Law. 

1.  Tools  and  implemantB  not  proper  arti- 
cles to  be  brought  into  court.  Shotwell  o. 
Wendover,  1  Johnt,^  65. 

2.  In  an  aotion  on  a  polioy  of  Uuniranoe^ 
the  defendant  was  allowed  after  issue  to  bring 
into  court  what  sum  he  pleased,  with  costs  to 
the  time ;  but  not  specifically  as  the  premium 
on  the  policy.  Dunlap  v.  Oommercial  Ins. 
Co.,  1  Johns.^  149. 

3.  Where  in  an  aotion  on  a  policy  of  insur- 
ance, defendant  paid  the  premium  into  court, 
and  plaintiffs  attorney  took  it  out,  after  in- 
forming defendant  that  plaintiff  meant  to  go 
for  a  total  loss, — Seld,  Uiat  he  was  not  pre- 
cluded from  proceeding  for  a  total  loss.  JSkh 
preme  Ct,^  1806,  Sleght  v.  Bhinelander,  1 
John8,^  192. 

4.  A  rule  is  necessary.  Supreme  Ot,^  1828, 
Baker  v.  Hunt,  1  Wend.,  108. 

5.  A  bond  oondltloned  for  the  payment 
of  money,  by  instalments,  where  only  a  part 
has  become  due,  is  not  within  the  statute  (2 
Eev.  Stat.,  858,  §  12),  permitting  the  defend- 
ant to  bring  the  amount  due  into  court,  with 
co9ts,  and  have  a  discontinuance;  and  if  he 
pay  in  part,  the  court  will  render  judgment 
for  the  penalty,  as  security  for  future  instal- 
ments, and  stay  execution.  [2  Str.,  814,  957 ; 
2  Wm.  BL,  706 ;  Tidd,  485 ;  2  Archb.,  206 ;  3 
Burr.,  1874;  Burns,  272.]  Supreme  Ct,  IBBB, 
People  tj.  N.  Y.  Superior  Ot,  19  Wend.,  104. 

6.  Preventing  tender.  Where  plaintiff  in 
bad  faith  and  for  the  sake  of  costs,  prevented 


defendant  from  making  a  tender  before  suit, 
for  which  he  was  prepared, — Meld,  that  de- 
fendant might  pay  the  amount  into  court  and 
have  a  discontinuance  without  costs.    lb, 

7.  AdmiMdon.  Payment  of  the  money  into 
court  is  an  admission  of  the  cause  of  action, 
as  alleged  in  plaintiff's  declaration.  Supreme 
Ot.,  1810,  Johnston  «.  Columbian  Ins.  Co.,  7 
Johne.,  815. 

a  It  is  an  admission  to  the  amount  paid  in 
only ;  and  beyond  that  defendant  may  make 
his  defence.  [2  Archb.  Pr.,  184.]  Supreme  Ct., 
1829,  Spalding  «.  Yanderoook,  2  Wend.,  481. 

9.  If  the  amount  paid  is  sufficient  to  carry 
costs,  defendant  cannot  recover  costs  incurred 
prior  to  such  payment  [2  Barnes,  280;  1  T. 
R.,  629,  710 ;  8  Id.,  408.]  Supreme  Ot.,  1829, 
Aikins  «.  Golton,  8  Wend.,  826. 

10.  Payment  Paying  money  into  court  is 
payment  pro  tanto.  Though  plaintiff  has  a 
right  to  take  it  out,  defendant  has  not;  and 
the  death  of  the  defendant  after  the  payment, 
and  the  revival  of  the  action  against  his  ex- 
ecutor, or  even  the  commencement  of  a  new 
suit,  does  not  change  the  effect  o^'  the  pay- 
ment Supreme  Qt.,  1828,  Murray  «.  Bethune, 
1  Wend.,  191.     . 

11.  That  when  money  is  brought  into  court, 
the  plaintiff  is  at  all  events  entitied  to  it. 
[1  Saund.,  88,  n.  2;  2  Archb.  Pr.,  208.]  Sur 
preme  Ot,,  1885,  Slack  e.  Brown,  18  Wend.,  890. 

12.  If  defendant  pays  into  ooort  leas  than 
is  due^  the  plaintiff  is  entitled  to  a  verdict 
and  Judgment  for  the  whole  amount,  and  must 
credit  the  payment  on  the  Judgment;  for  this 
preserves  his  right  to  costs;  but  if  the  pay- 
ment equals  the  debt,  defendant  should  have 
a  verdict.  Supreme  Ot,  1844,  Dakin  e.  Dun- 
ning, 7  Bill,  80. 

13.  The  English  practice  stated.    lb. 

14.  The  plaintiff  made  two  distlnot 
olaimsy  and  defendant  paid  into  court  a  sum 
on  each  claim,  both  of  which  the  plaintiff 
took  out  and  proceeded  with  the  suit;  and  it 
proved  that  tiie  sum  paid  on  one  claim  was 
more  than  the  plaintiff  was  entitied  to  recover 
on  that  claim.  Beld,  that  the  court  could  not 
apply  the  excess  to  make  up  a  deficiency  in 
the  other  payment  N".  T.  Superior  Ot.,  1849, 
Read  f>.  Mutual  Safety  Ins.  Co.,  8  Sandf.,  54. 

n.  In  Chancsby. 

15.  A  trustee^  defendant,  having  no  inter- 
est in  the  fund  in  controversy,  and  being  in* 
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Bolvent,  maj  be  ordered  to  pay  it  into  oonrt. 
Chancery,  1829,  Haggerty  v.  Daane,  1  Paige, 
321. 

16.  Where  the  right  to  a  debt  from  a 
third  person  is  controverted,  the  nominal 
creditor  will  not  be  ordered  to  collect  it  and 
pay  it  into  court.  If  necessary  to  collect  it,  a 
receiver  must  be  appointed.  Chancery,  1829, 
Mills  T.  Pittman,  1  Paige,  490. 

17.  On  a  bill  to  redeem  from  a  mortgage, 
if  the  defendant  claims  to  be  absolute  owner, 
the  sum  admitted  to  be  dae  by  complainant 
will  not  be  ordered  to  be  paid  into  coart,  if 
the  premises  are  ample  security.  Chancery, 
1885,  Jenkins  e.  Hinman,  5  Paige,  809. 

18.  Creditor's  suit  After  injunction  served, 
rent  was  paid  in  money  to  the  defendant's 
agent,  and  the  complainant  issued  a  new  exe- 
cution upon  his  judgment  at  law,  and  levied 
upon  the  money.  Eeld,  that  as  the  answer 
denied  complainant^s  right  to  collect  the  judg- 
ment, the  money  must  be  brought  into  court. 
V.  Chan.  Ct,,  1840,  Price  t>.  Church,  Clarhe, 
358. 

19.  Part  of  ftmd.  Moneys  in  court  allowed 
to  be  paid  out  pending  the  suit,  where  the 
parties  entitled  to  it  needed  provision  for 
their  maintenance  and  costs.  Chancery,  1817, 
Methodist  Episcopal  Ohurch  v.  Jaques,  3 
Johne.  Ch,,  1. 

20.  The  complainant  cannot  have  an  order 
for  the  payment  to  him  of  a  part  of  a  fund  in 
court,  except  in  bills  of  divorce,  or  where, 
by  defendant's  answer,  it  appears  that  some 
part  of  the  fund  in  court  is  indisputably  due 
to  him.  Chancery,  1824,  Cooke  v.  Barker, 
Eopi.,  117. 

21.  DIstribation.  A  fund  in  court,  the 
owners  being  dead,  allowed  to  be  distributed 
among  the  next  of  kin  without  taking  out  let- 
ters. Bogert  V.  Furman,  10  Paige,  496 ;  8.  P., 
Elliott  V,  Lewis,  8  Mw.,  40. 

22.  A  fund  in  court  not  to  be  distributed, 
if  a  party  interested  is  not  before  the  court. 
De  La  Yergne  «.  Evertson,  1  Paige^  181. 

23.  Chancellor's  order.  A  fund  paid  in 
upon  the  order  of  the  chancellor,  cannot  be 
paid  out  of  court  without  his  order.  Chancery, 
1834,  City  Bank  «.  Bangs,  4  Paige,  285. 

24.  On  all  applications  for  payment  over 
of  money  which  has  been  paid  into  court,  the 
applicant  must  produce  the  certificate  of  the 
officer  with  whom  it  is  deposited,  showing  the 
amount  and  the  mode  of  investment,  with  the 


claims,  if  any,  made  thereon.    Chamoery,  1841, 
Hulbert «.  McKay,  8  Paige,  661.  ^ 

25.  Loss.  Where  money  is  paid  into  the 
Court  of  Chancery  by  order  of  the  court,  on 
a  balance  admitted  to  be  due,  and  the  same  is 
paid  to  the  credit  of  the  cause  generally,  and 
not  in  extinguishment  or  satisfaction  of  so 
much  of  the  complainant's  demand,  and  such 
money  is  invested  in  public  stocks,  on  which 
a  loss  subsequently  happens,  the  loss  must  be 
borne  by  the  defendant,  and  not  by  the  com- 
plainants, especially  if  the  complainants  were 
willing  to  receive  the  money  as  a  payment  on 
account,  and  such  appropriation  was  objected 
to  by  the  defendant.  Ct.  of  Errors,  1828,  De 
Peyster  t>.  Clarkson,*  2  Wend.,  77. 

26.  Securities  taken  by  the  clerk  of  the  Court 
of  Chancery  on  investing  money  brought  into 
court  in  a  partition  suit,  cannot  be  impaired 
by  any  act  of  the  clerk,  without  the  order  of 
the  court  [2  Rev.  Stat.,  328;  §  70];  and  his 
unauthorized  discharge  of  a  mortgage,  on  tak- 
ing another  in  lieu  of  it,  will  not  protect  a 
purchaser  in  good  faith  of  the  mortgaged 
property.  But  the  act  of  the  party  in  interest 
in  foreclosing  the  second  mortgage,  amounts 
to  a  ratification  of  the  exchange.  Ct.  of  A^ 
peali,  1848,  Farmers'  Loan  &  Trust  Co.  e.  Wal- 
worth, 1  i^.  Y.  (1  Comst),  433 ;  and  4  Sanif. 
CL,  51. 

III.  Ukdeb  thb  Code  of  Pbocoedubx. 

27.  Ihvestmant  To  direct  the  clerk  of  the 
Court  of  Appeals  in  investing  money  in  the 
custody  of  the  court,  the  parties  in  interest 
may  have  a  reference.  Supreme  Ct,,  Sp,  7*., 
1847,  Green  tJ.  Ward,  1  Ba/rb.,  21. 

28.  Where  the  plaintiff  does  not  aooept 
the  amount  paid  into  court,  but  goes  on  for 
the  purpose  of  recovering  a  larger  sum,  unless 
he  succeeds  he  is  liable  for  costs,  and  defend- 
ant is  entitled  to  judgment ;  but  the  money  so 
paid  into  court  belongs  to  the  plaintiff^  and 
may  be  taken  by  him.  [3  Cow.,  336 ;  Imp. 
Pr.,  328,  330;  1  Chitt.  Pr.,  609.]  K  F.  Com. 
PI,  1862,  Logne  t).  Gillick,  1  E.  D.  Smith,  398. 

29.  Loss.  The  appellant  from  a  judgment 
deposited  money  in  court  in  lieu  of  an  under- 
taking, and  the  judgment  was  affirmed  at  gen- 
eral term  and  by  the  Court  of  Appeals ;  and 
pending  the  latter  appeal  the  fund  was  lost, 


*  The  opinion  of  the  chancellor  is  also  reported 
in  Hopi.^  505. 
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Qtolan,  or  embezzled,  withoat  fault  of  the  re- 
spondeDt.  ffeld^  that,  sb  betwden  the  parties, 
tiie  I068  was  that  of  the  depositor,  not  that  of 
the  respondent.'^  HT.  T.  Bupmor  Ot.,  Sp.  T.^ 
1656,  Parsons  e.  Travis,  6  Duer^  660. 

80.  The  faot  that  the  respondeiU  resisted 
the  plaintiff's  motion  for  an  order  directing 
the  derk  to  repay  it,  after  appeal  to  the  Ooort 
of  Appeals,  does  not  alter  the  position  of  the 
parties.    Tb. 

31.  Rftgnlatlona  respecting  moneys  in  ooort. 
JBuZm  </1868,  6»-7a,  76,  81-86. 


PBDZiBRa. 

Zdoenaea  required.  1  Bm.  StOL^  676 :  amended 
byXew«<2/'1840,  47,ch.70. 


PBHAIaTQSS. 

1.  FInaa,  &c.,  to  be  only  on  reasonable  cause, 
and  proportioned  to  the  nature  of  the  oflfenoe. 
IB^StaL,  H  §  16. 

a  Vbe  worda  ''penalty''  and  '"forfeit,"  in 
a  statute,  used  interchangeably.  Oommiseion- 
ers  of  Saratoga  e.  Doherty,  16  Sew,  Pr^  46. 

3.  The  word  '"penalties,"— ff^IcK,  not  to  in- 
o&nde  a  disability  to  sue,  imposed  by  the  same 
act  in  respect  to  a  contract  prohibited  by  it. 
Supr&me  Ct.^  1841,  Finch  0.  Gridley,  25  Wend.^ 
469. 

#.  A  ooort  of  equity  will  ipive  relief  against 
a  penalty  or  forfeiture,  where  the  oase  admits 
of  eertain  compensation.  Ot,  </ JSVrors,  1819, 
SUnner  e.  White,  17  Jokm.,  857;  and  6.  0. 
below,  2  Johns.  Ch,,  526. 

A,  h.  court  of  equity  will  not  aid  to  enforce 
a  penalty  or  forfeiture.  OhanGeryy  1888,  Bax- 
ter e.  Lansing,  7  Paige^  850 ;  and  see  Thomp- 
son e.  N.  Y.  &  Harlem  R.  B.  Co.,  8  Sanc^, 
Ch.,  625,  668. 

Even  for  the  protection  of  a  surety.  1887, 
Cribbs  V.  Mennard,  6  Paiffe,  258;  affirming 
8.  0.,  2  Bdw.,  482. 

6.  Acta  done  in  good  fidth,  under  conatruc- 
tion  given  by  Supreme  Court  to  any  statute,  do 
not  incur  penalty  or  forfeiture,  though  the  deci- 
sion is  afterward  reversed.    2  Rev.  Stat,,  602,  $  66. 


*  In  Salter  v,  Weiner  (6  Abbotts'  iV.,  191),  it  was 
Meld^  that  money  depoaited  in  lieu  of  bail,  though 
borrowed  for  the  purpose,  belongs  to  the  depositor, 
imd  naay  be  sttaobed  vm  his;  bat  the  decision  was 
subsequently  reversed  ou  appeal. 


7.  Aiding  The  provision  of  1  Rev.  Laws 
of  1818,  487,  §  14,--imposing  a  penalty  upon 
^^  any  person"  who  knowingly,  dx).,  shall  "  aid 
or  sasist"  a  tenimt  in  removing  gooda,  ^.,— 
being  constmed  strictly,  is  to  be  deemed  to 
oontemplate  physical  aid  or  assistance.  Merely 
advising  removal  is  not  within  it;  nor  is  one 
who  conceals  a  part  liable  for  the  value  of  the 
whole.  Supreme  Ot,^  1826,  Strong  e.  Btebbins, 
5  Oow,,  210. 

6.  Conoaalioftnt  Wilfully  and  knowingly 
telling  the  constable  having  the  warrant,  that 
the  property  is  not  the  tenant's,  and  thereby 
preventing  a  levy,  is  a  oonoealment  within  the 
act ;  though  it  is  not  if  the  falsehood  was  told 
with  mere  intent  to  promote  the  speaker^s 
own  convenience.  Supreme  Ct.^  1884,  Crafts 
e.  Plumb,  11  Wetid,,  148. 

9.  Joint  AOtton.  Under  that  act,  where 
two  or  more  concur  in  the  a^t  of  aidiing,  but 
one  penalty  attaches ;  and  they  may  be  sued 
jointly.  Where  an  offence  is  in  its  nature 
one  and  entire,  the  penalty  is  one.  Several 
penalties  cannot  be  imposed  upon  the  several 
offenders.  The  true  inquiry  is,  can  the  single 
offisnce  oseated  by  the  aot  be  committed  by 
several  persons?  If  this  question  may  be  an- 
swered in  the  affirmative,  though  the  offencs 
is  in  fftet  oommiltod  by  several,  but  one  pen- 
alty follows;  and  it  may  be  recovered  by  a 
single  action  against  all  the  ofieadera  Jointly. 
[Oro.  Eliz.,  480;  F.  Koore,  458;  Cowp.,  610; 
2  East,  570.]  Ot,  qfErron,  1825,  Warren  «. 
Doolitde,  5  (7<Mo.,  678.  Compare  Marsh  «. 
Shute,  1  Jkn^  280;  IngersoU  e.  Skinner,  IdL, 
540;  and  see  Mayor,  4^.,  of  N.  Y.  e.  Ordre- 
uan,  12  i/bAfw.,  122. 

10.  The  better  test  is,  what  was  the  legis- 
lative intent  t  Although,  in  general,  offences 
are  several,  and  each  offender  is  liable  to  a 
several  punishment ;  yet,  when  a  statute  cre- 
ating an  offence  shows  by  its  terms  an  inten- 
tion in  the  Legislature  to  inflict  but  a  single 
penalty  (as  where  it  is  given  by  way  of  com- 
pensation to  the  individual  iigured  by  the 
offence,  or  when  the  language  of  the  act  makes 
it  single),  there  is  a  plain  positive  ground  of 
exception  to  the  general  rule,  and  the  offence 
is  single,  although  several  united  in  its  com- 
mission. Supreme  Ct.^  1847,  Palmer  c.  Oonly, 
4  D«n.,  874 ;  affirmed,  Ot.  o/AppeaUy  1849, 
2  jV.  Y.  (2  Comit),  182. 

11.  Intent.  In  an  action  for  a  statute  pen- 
alty, intent  to  violate  the  law  must  be  shown, 
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bat  a  Begiect  may  be  bo  gross  as  to  amount  to 
a  eriniiiial  intent.  Supreme  Ct,^  K,  P.,  1618, 
Storges  «.  Maitland,  Anth.  if.  P.,  808. 

IS.  In  an  action  for  a  penalty,  inadvertence 
9t  mieapprelieBBion  of  the  law  is  not  a  good 
answer,  when  the  facts  show  a  violation  of 
the  law.  K  F.  Com.  PI  (1842?),  Sherman 
•.  Speneer,  1  KT,  Leg.  Obs.,  172. 

13.  Actions  for,  regulated.  2  Rev.  Stat.,  480 ; 
and  as  to  pkce  of  trial  in,  see  Oodt  of  Pro.,  §  124. 

Afi  to  Limitation  of  actions,  see  that  title. 

14.  Dlstiict-attorn«Y  to  prosecute  for  penal- 
ties.    l^fiep.iSto.,  883,  $91. 

15.  Treble  damages  may  be  waived,  and 
%D.  action  for  single  damages  for  the  wrong 
bronght.  JSfuprwie  Ct.y  1840,  Dygert  v. 
Schenck,  2S  WencLy  446.  Oompare,  however, 
Warren  v.  Doolittle,  5  Oow.^  ^78. 

16.  MoneTa  recovexed  by  any  public  offi- 
cer, for  penalties  or  forfeiture  given  by  law  to 
the  People,  and  not  specially  appropriated,  are 
part  of  the  general  fund.     1  Rev.  SUa. ,  190,  §  4. 

17.  ProMontor  may  reoelve.  Where  a 
statute  fixing  a  penalty  gives  half  to  the  plain- 
tiff who  recovers  it,  and  half  to  the  People, 
the  plaintiff  may  receive  payment  of  the  judg- 
ment and  discharge  it  withont  leave  of  court; 
though  he  has  no  right  to  compound  it  with- 
out leave.  SuprarM  Ct,^  1818,  Oaswell  o. 
Allen,  10  Johm^  118. 
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PERJtJRT. 

1.  Defined.  Every  person  who  shall  wilfully 
and  corruptly  swear,  testify,  or  afiBrm  falsely,  to 
any  material  matter,  upon  any  oath,  afiQirmation, 
or  declaration,  legally  administered  :  1.  In  any 
matter,  cause,  or  proceeding,  depending  in  any 
court  of  law  or  equity,  or  before  any  officer 
thereof ;  2.  In  any  case  where  an  oath  or  affir- 
mation Is  required  by  law,  or  is  necessary  for  the 
prosecotion  or  defence  of  any  private  right,  or 


for  the  ends  of  public  justice ;  8.  In  any  matter 
or  proceeding  before  any  tribunal  or  officer  cre- 
ated by  the  Constitution  or  by  law,  or  where  any 
oath  may  be  lawfully  required  by  any  judicial, 
executive,  or  administrative  officer ;  shall,  upon 
conviction,  be  adjudged  guilty  of  perjury ;  and 
shall  not  thereafter  be  received  as  a  witness  to  be 
sworn,  in  any  matter  or  cause  whatever,  until 
the  judgment  against  him  be  reversed.  2  Rev. 
i»trf.,«81,§l. 

2.  Its  punishment.    2  Bt».  Btat.,  681,  §  2. 

3.  False  awearlng  declared  perjury,  when 
committed  at  elections.  Laws  qf  1842,  184, 
ch.  180;  ch.  6,  tit.  7,  8  1 ;  Lam  qf  1839,  368, 
oh.  889,  §  1. 

-*  in  violation  of  smnreyor's  oath.  1  Re».  Stat., 
199,  S  15. 

—  before  members  of  canal  board.    Id.,  280. 

—  in  any  oath  required  by  certain  canal  regu- 
lations.   XaM</1864,  70S,  ch.  882,  §8. 

—  before  committees  of  municipal  bodies.  Lavf9  ^ 
qflWS,  87,  ch.  57,  §4. 

—  by  person  employed  at  the  salt  springs. 
Lawi  ^  188^,  360,  ch.  201,  §  7. 

—  in  oath  relating  to  the  aooountsof  the  clerk 
of  Erie  county.    Lowe  <f  1849, 168,  ch.  115,  §  19. 

—  as  to  equipments,  services,  and  exemptions, 
in  mnitia.  Lauf  qf  1854,  1024,  ch.  898,  tit.  8, 
§§  8,  6. 

—  in  usury  cases.    Lmot  qf  1887,  487,  ch.  480, 

§8- 

False  swearing  In  or  violation  of,  oath  taken 
under  Loan  Comnussioners'  Act.^  Id.,  138, 
ch.  160,  S  42. 

4.  Peijiuy  can  only  be  assigned  of  testi- 
mony given  before  a  competent  tribonal  or 
officer;  and  the  defendant  may  show  that  the 
alleged  tribnnal  or  officer  was  neither  de/aeto 
or  de  jure^  such  tribnnal  or  officer.  Greens 
Cknmty  Ot^  1868,  People  «.  Albertson,  8  Eitw, 
Pr.,  868. 

5.  Wbere  tbe  ooart  is  not  regularly  eon* 
stitated, — as  where  a  judge  of  the  Oonnty 
Oourt  sits  in  the  Oonrt  of  Sessions  in  a  case 
not  provided  by  law  (2  Eev.  Stat.^  224,  §  8), 
— an  oath  administered  is  not  lawful,  and  the 
violation  is  not  peijnry.  Supreme  Ct.^  1882, 
People  f>.  Tracy,  9  Wend.,  266.  S.  P.,  Gen. 
Sees.,  1819,  Wood's  Case,  4  City  H.  See.,  180. 

S.  ArbitratioiL  Peijury  may  be  committed 
by  a  witness,  on  a  statute  arbitration,  although 
the  arbitrators  were  not  sworn  pursuant  to 
the  statute  (2  ltef>.  Stat,  641,  §§  4,  6),  their 
oath  being  waived  by  the  parties.  Gt.  0/ Ap- 
peals, 1860,  Howard  v.  Sexton,  4  K  Y.  (4 
Oomst),  167.  To  the  same  effect  is  a  pre- 
vious decision  in  S.  C,  1  3en.,  440. 

7.  If  after  a  witness  is  sworn  before  arbi- 
trators, and  new  parties  and  subjects  of  con- 
troversy are  added  by  submission,  it  is  a  dif- 
ferent cause,  and  it  is  not  peijnry,  withont  a 
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new  oath,  to  testify  falsely.     Supreme  Ct,^ 
1880,  BuUook  9.  £oon,  4  TFdn^.,  681. 

8.  Reference.  Informalities  in  the  mode 
of  referring  an  action, — Held^  immaterial  on 
an  indictment  for  peijorj  committed  in  giving 
fUse  testimony  before  the  referee.  People  f>. 
McGinnis,  1  Park,  Or,^  887. 

9.  Ineffectual  application.  Peijnry  may 
be  committed  in  an  affidavit  made  for  the 
purpose  of  procuring  a  process, — e.  g.j  a  cer- 
tiorari,— though  the  particular  case  made  is 
one  in  which  the  issue  of  the  process  is  pro- 
hibited. [10  Johns.,  167.]  Supreme  Ct,  18SS, 
Pratt  t>.  Price,  11  W&nd.,  127. 

la  Extra-judicial  afBldavit  Peijury  can- 
not be  grounded  on  an  extra-judicial  affidavit, 
even  taken  in  a  proceeding  authorized  by  stat- 
ute, unless  the  statute  so  provides.  Oen,  Seee,^ 
1819,  Wood's  Case,  4  City  E,  Bee.,  180. 

11.  Under  1  Rev.  Laws  of  1818,  898,— pro- 
viding that  if  defendant,  in  a  justice^s  court, 
on  the  hearing  of  the  trial,  prove,  by  his  oath 
or  otherwise,  that  he  has  a  family,  he  shall 
have  certain  exemption  from  execution, — 
where,  immediately  after  judgment  was  con- 
fessed, defendant  claimed  exemption,  and  the 
justice  immediately  administered  the  oath ; — 
Held,  that  it  must  be  deemed  taken  by  con- 
sent, and,  moreover,  was  practically  simul- 
taneous with  the  confession,  so  that  false 
swearing  was  peijury.  Oen.  Sees.,  1816,  Gil- 
bert's Case,  1  City  H,  Bee,,  168. 

12.  T8iramlnation  of  baa  Since  by  com- 
mon law  every  justice  has  a  right  to  take  bail 
on  a  misdemeanor,  he  may  of  necessity  ex- 
amine the  bail  as  to  their  competency,  and 
their  oath  is  judicial.  Gen.  Sees.,  1819,  Tom- 
linson's  Case,  4  City  H.  Bee.,  125. 

13.  Testifying  without  knowledge.  Where 
a  person  testifies  to  what  is  true  in  fact,  but 
at  the  time  he  testifies  does  not  know  it  to  be 
true,  and  has  no  knowledge  or  information 
which  would  justify  him  in  believing  it  true, 
his  testimony,  if  material,  and  the  act  wilfully 
committed,  is  peijury.  Supreme  Gt,  1867, 
People  «.  McKinney,  8  Park,  Gr,,  511.  Com- 
pare Matter  of  Clark  (9  K  Y.  Leg.  Ohe.,  57), 
where  it  was  said  that  it  must  be  proved  that 
deponent  could  not  have  believed  what  he 
swore  to. 

14.  Partial  falsity.  It  is  enough  if  the  oath 
was  false  in  one  particular  point  material. 
Oen,  Sees.,  1819,  Tomlinson's  Case,  4  Gity  S, 
Eec.,  125. 


15.  Materiality.  A  part  of  an  affidavit  may 
be  material,  though  it  may  not  have  influ- 
enced the  mind  of  the  officer  who  acted  on  it 
Oen.  Sees.,  1616,  Elwell's  Case,  1  Gity  H.  Bee., 
156.  Compare  Matter  of  Clark  (9  ^.  Y.  Leg. 
Ohs.,  57),  where  an  allegation  of  a  conclusion 
of  law  was  deemed  immaterial. 

16.  Incompetent  witness.  On  an  oath 
erroneously  taken, — e.  g,,  an  oath  of  a  party 
in  interest,  where  the  magistrate  should  have 
taken  that  of  some  other  person, — ^peijury 
may  be  assigned,  especially  while  the  proceed- 
ings in  which  it  was  taken  remain  unreversed. 
[1  Vent.,  181 ;  1  Sid.,  148.]  Supreme  Gt.,  1818, 
Van  Steenbergh  «.  Kortz,  10  Johns.,  167. 

17.  Ihcompetent  evidence.  Falsely  swear- 
ing to  a  promise  within  the  Statute  of  Frauds, 
is  perjury,  where  no  objection  is  made  to  the 
competency  of  such  evidence.  Gt.  of  Appeals, 
1850,  Howard  t>.  Sexton,  4 1^,  Y.  (4  Gomst.), 
157. 

18.  Amendment  of  statate.  Where  a 
statute  makes  ^se  swearing  in  an  oath  pre- 
scribed by  it,  peijury,  and  another  statute 
merely  amends  it  in  respect  to  the  form  of 
the  oath,  false  swearing  in  the  amended  form 
remains  perjury.  Supreme  Gt.,  1882,  Camp- 
bell «.  People,  8  Wend.,  686. 

19.  That  the  jurat  of  an  officer  authorized 
to  take  affidavits,  is  conclusive  evidence  of 
the  taking  of  the  affidavit  before  him.  Oen. 
Sees.,  1818,  Pendegrast's  Case,  8  Gity  H.  Bee., 
11. 

20.  'Witnesses  guilty  of  peijury  may  be  com- 
mitted by  the  court,  and  documents  detained. 
2/Z(w.  ^8W.,681,  SS6-7. 

21.  Bnbomation  of,  and  inducing  peijuir, 
ponifihed.    2.ft«;./S^,681,SS8,4,8. 

—  at  town  elections.  ZotM  of  1889,  868,  eh. 
889,  %  2. 

—  in  oath  relating  to  the  accounts  of  clerk  of 
Erie.    Loan  of  1849,  158,  ch.  115,  S  19. 

22.  On  trial  for  subornation  of  peijury, 
where  the  perjurer  suborned  to  swear  on  the 
former  trial  is  admitted  as  a  witness  and  con- 
fesses the  perjury,  it  is  not  necessary  either  to 
prove  the  perjury  or  subornation  by  two  other 
witnesses.  Oen.  Sees.,  1816,  Francis^  Case,  1 
Gity  H.  Bee.,  121. 

As  to  what  is  an  Oath,  see  Oath. 
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PBXIZIOK. 

1.  Right  ol  petition  to  the  governor  or  Legifi- 
latnre,  protected.    1  Seo,  Stat.,  94,  §  19. 

2.  PrMantatlon  of  petitions  to  the  governor. 
Lam  if  1868,  129,  ch.  64,  S  1. 

—  to  the  Legislature.    Lam  of  1837,  118,  ch. 
140. 


PEWS. 


1.  The  interest  in  a  chnrch^pew  is  limited 
and  usofractnary  merely.  Supreme  Ot,,  1826, 
Freligh  «.  Piatt,  5  Ocno,,  494.  Followed,  F. 
Chan,  Ot.,  1886,  Heeney  «.  8t  Peter's  Ohnroh, 
2  jE%2to.,  608.  Compare  Yielie  v,  Osgood,  8 
Bwrb.y  180 ;  and  see  Wheaton  «.  Gates,  18  IT, 
r.  (4  Smith),  895. 

2.  The  scJe  of  a  ohnrch-pew  is  the  sale  of 
an  interest  in  real  estate,  within  the  Statute 
of  Frauds.  Supreme  OU^  1849,  Vielie  e.  Os- 
good, 8  Barb,,  180;  1868,  Voorheee  t>.  Pres- 
byterian Church,  17  ii.,  108^  aflBrming  8.  0., 
8  Id^  185.  To  the  same  effect,  1886,  First 
Baptist  Church  t).  Bigelow,  16  Wend,^  28  {g^.  t>., 
O0NTBA.OTS,  665). 

3.  A  grantee  of  a  pew  takes  a  limited  estate, 
a  usufructuary  interest,  subject  to  the  general 
right  of  the  owners  of  the  church.  If  the 
church  edifice  becomes  useless  by  dilapidation, 
or  destroyed  by  fire  or  casualty,  or  has  to  be 
rebuilt  as  to  its  interior,  the  right  of  the  pew- 
holder  is  gone ;  though  he  has  a  remedy  in 
damages  where  his  pew  is  destroyed  for  con- 
venience only,  or  where  the  trustees  have 
been  guilty  of  a  wanton  and  malicious  abuse 
of  power.  Supreme  Gt.,  1868,  Voorhees  u. 
Presbyterian  Church,  17  Bwrb,,  108 ;  aflftrm- 
ing  8.  C,  8  Id,^  185 ;  Sp,  T,,  1849,  Bronson 
t>.  8t.  Peter's  Church,  7  N.  Y.  Leg,  Ohe,,  861. 

4.  A  pew-holder  has  no  title  to  the  edifice 
or  freehold,  but  a  mere  right  of  occupancy 
during  divine  worship ;  he  cannot  compel  the 
corporation  to  maintain  divine  service,  nor 
prevent  their  abandoning  the  building  as  a 
place  of  worship.  [8  Barb.,  186 ;  19  Pick., 
861.]  Supreme  Gt,  Sp.  T,,  1863,  Matter  of 
Reformed  Dutch  Church,  16  Barb^  287.  8.  P., 
K  T.  Surr,  Gt.,  1856  [citing  2  Edw.,  612;  8 
Id.,  155],  McNabb  v.  Pond,  4  Bracff.,  7. 

5.  That  the  grantee  of  a  pew  in  perpetuity 
is  only  entitled  to  its  use  as  a  seat  during 
service,  and  has  no  greater  rights  as  one  of 
the  congregation  than  any  other.     Ghancery, 


1882,  First  Baptist  Church  0.  Witherell,  8 
Paige,  296. 

6.  Descent  A  pew  is  to  be  considered  as 
real  property,  in  the  settlement  of  the  owner's 
estate.  Although  the  owner  has  no  absolute 
interest  in  the  soil  on  which  the  edifice  is 
erected,  his  right  to  the  use  of  the  pew  is  a 
right  springing  out  of  the  land,  and  in  this  re- 
spect has  some  of  the  qualities  of  realty.  The 
property  being  indeterminate  in  duration,  and 
also  issuing  out  of  realty,  it  is  therefore  an 
incorporeal  hereditament.  If,  F.  Swrr.  Ot,y 
1856,  McNabb  v.  Pond,  4  Bradf,,  7. 

7.  Treapeas.  In  this  State,  the  owner  of  a 
pew  has  an  exclusive  right  to  its  possession 
and  enjoyment,  for  the  purposes  of  public 
worship,  not  as  an  easement,  but  by  virtue  of 
an  individual  right  of  property.  [24  Pick.^ 
804.]  He  may  have  an  action  of  trespass  for 
a  disturbance  of  his  possession.  Supreme  Gt, 
1842,  8haw  «.  Beveridge,  8  ffill,  26 ;  and  see 
First  Baptist  Church  e.  Witherell,  8  Faige^ 
296. 


PHTSICIANB  AND  SXTRGDONa 

1.  Idoenae.  Under  2  Bev.  L.,  220,  §§  12 
and  20,  no  person  practising  without  license 
can  sue  for  services  rendered  or  medicines  fur- 
nished ;  but  is  subject  to  penalty,  unless  he 
proves  that  he  practised  gratuitously,  or  that 
he  administered  only  domestic  roots,  &o.  5u- 
preme  Gt,  1817,  Timmerman  v,  Morrison,  14 
JohTu,,  869. 

2.  Where  an  unlicensed  person  acts  as  phy- 
sician and  apothecary,  he  cannot,  under  the 
statute,  recover  for  the  medicines.  Supreme 
Gt,  1828,  Allcott «.  Barber,  1  Wend,,  626. 

Followed,  under  similar  provisions  in  1  Rev. 
Stat,  455,  §  22.  K  T.  Superior  Gt,,  1829, 
Smith  «.  Tracy,  2  Hall,  465. 

After  the  act  of  1844  {q,  v,,  infra,  6),  the 
same  rule  still  applies  as  to  services,  &c.,  ren- 
dered before  that  act.  Supreme  Gt.,  1847, 
Bailey  «.  Mogg,  4  Den.,  60. 

3.  Servant  The  statute  prohibiting  the 
recovery  of  fees  by  unlicensed  physicians,  does 
not  prevent  a  licensed  physician  from  recover- 
ing for  the  services  of  his  student.  Supreme 
Gt.,  1880,  People  u.  Monroe  0.  P.,  4  Wend,, 
200. 

4.  Omitting  to  file  a  copy  of  licefise  with 
the  county  clerk  merely  incurs  the  penalty  of 
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$26,  bat  does  not  disable  from  recovering  for 
services.  Supreme  Ct.,  1841,  Finch  v.  Grid- 
ley,  25  Wend,,  469 ;  and  see  Lam  qflSU,  406, 
oh.  275,  §  1. 

5.  lUpaaL  Laws  prohibiting  practice  with* 
out  license  repealed.  No  person  liable  to  crimi- 
nal prosecution  or  to  indictment,  for  practising 
without  license,  excepting  in  cases  of  malprao- 
tice,  or  gross  ignorance,  or  iumoral  conduct  in 
such  practice ;  but  every  person  liable  for  dam- 
ages in  cases  of  malpractice,  as  if  he  were  licensed. 
Laws  of  1844,  406,  ch.  275,  U  8, 4 ;  and  see  Coisi 
«.  Maretaek,  4  R  J>,  Smithy  1. 

S.  RefolatioiiA  concerning  the  praetloe  of 
physic  and  surgery.    2  Sev.  Stat.,  5  ed.,  67-67. 

7.  DiBaecnon  legalized  in  cities  exceeding 
80,000  population.    Laws  qf  1864,  ch.  128. 

8.  Under  a  contraotp  authorizing  one  party 
to  appoint  ^^  a  doctor,^'  all  that  he  is  required 
to  do  is  to  appoint  a  person  who  maikes  it  his 
business  to  practise  physic,  and  it  is  immate- 
rial  to  what  school  of  medicine  the  person  so 
selected  belonged,  or  whether  he  bel(Higed  to 
any.  If.  Y.  Com.  Ply  1865,  Oorsi  e.  Maretz^ 
4  E,  D,  Smith,  1. 

As  to  prescribing  while  Ihtoadoated,  see 

ADMimBTBRING  PoiSON,  5  ;   HOMIOIDB,  40. 


PZZdOTSb 

1.  Rewards.  It  being  by  law  {Sees^  7,  ch. 
^1)  the  duty  of  pilots  to  aid  vessels  in  distress, 
for  a  compensation  to  be  afterwards  fixed,  an 
agreement  of  a  pilot  to  bring  in  a  wrecked 
vessel  for  a  stipulated  reward,  is  illegal.  Su- 
preme Gt.,  1808,  Oallagan  «.  Hallett,  1  CaL, 
104;  S.  0.,  Col  <t  0.  Cm.,  179. 

Z  Master.  A  pilot,  while  on  board,  in  the 
master^s  absence,  considered  master,  pro  hoc 
idee.    Snell  v.  Rich,  1  Johne,,  805. 

a  The  litaatlon  of  the  ahlp  at  the  time 
the  pilot  takes  charge  of  her — which  by  the 
statute  governs  the  rate  of  pilotage — may  be 
proved  by  parol,  although  the  pilot  did  not 
then  ascertain  and  enter  it  in  the  log-book 
according  to  the  rules  of  the  master  and  war- 
dens of  the  port.  Supreme  Ot.,  1818,  Shep- 
herd V,  Mitchell,  10  Johne.,  112. 

4.  Substitute.  The  fact  that  the  pilot  left 
the  vessel  without  written  permission  of  the 
master,  as  required  by  the  rules  of  the  master 
And  wardens,  does  not  destroy  his  right  of 
action  against  the  owner  for  pilotage,  if  he 
left  a  competent  substitute  on  board,  and  was 


unable  to  perform  his  duty  himself.  Bat  he 
cannot  recover  his  fees  as  such,  if  the  substi- 
tute was  not  a  regular  branch  or  deputy  pilot. 
Ih. 

ft.  What  vessels  ezo^pted.  Under  §  16 
of  the  act  of  1811,-— requiring  certain  TesBels 
other  than  those  employed  in  the  coasting 
trade  to  report  to  the  port-wardens  on  arri- 
val,— a  vessel  actually  so  employed  is  exempt, 
though  she  has  no  coasting  license.  Supreme 
Ot.,  1812,  Griswold  o.  Master  and  Wardens  of 
N.  Y.,  9  Ji^hm.,  76. 

&  Under  the  act  of  181i),  as  amended  April 
16,  1880,  the  master  of  every  vessel  ezoept 
those  of  less  than  100  tons  burden,  passing 
through  Hurlgate,  whether  having  a  ooesting 
hce&se  or  not,  and  whether  he  makes  signsl  for 
a  pilot  or  not,  if  he  refuses  to  receive  a  pilot, 
is  liable  for  half  pilotage.  Supreme  CfL,  1884, 
Nickerson  e.  Mason,  18  Wend.,  64. 

t.  For  tbe  present  statutes  relating  to  pi- 
lotage, see  2  Seo.  Stat.,  6  ed.,  421 ;  Xom  itf  1860, 
76,  ch.  64.  • 


PLACE  OF  TRIAL. 

I.   Izr   OtViL   AOtlOKS   (T7KDSB   TBt   OoDl  Of 

Paoosntms). 
II.  Ik  o&iminal  cattsss. 

in.   0HAKOIK&  PLAOS  TO   SBOUftB    DCPJLBTIAI 
TRIAL. 

I.  Ik  Civtl  Actions  (undee  the  Code 
OF  Peocedxtbb). 

1.  The  plaoe  of  trial  of  civil  actions  regu- 
lated according  to  the  subject ;  and  the  mode  of 
changing  the  place  prescribed.  Oode  qf  Pro,, 
SS  123-126. 

2.  AU  aotions  transitory.  Under  the  Code, 
all  actions  (including  actions  against  public 
officers)  are  so  far  transitory  that  the  plaintiff 
may  lay  his  venue  in  any  county.  If  the 
proper  county  has  not  been  selected,  defend- 
ant, to  secure  the  right  to  have  the  place  of 
trial  changed,  must,  within  the  limited  time, 
make  the  demand  prescribed  by  section  126 
of  the  Code,  and  then,  the  demand  having 
been  made,  unless  the  change  be  made  by  con- 
sent of  parties,  an  order  of  the  court  directing 
the  change  mast  be  obtained.  Unless  both 
these  requirements  are  complied  with,  the 
plaintiff  may  bring  his  action  to  trial  in  the 
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oonnty  selected  by  hSm  for  that  porpoae.  By 
omitting  to  make  the  demand,  and  ^tkef^ 
«|p<?»*'  applying  for  an  order,  the  defendant 
waives  his  right  to  a  ohange;  though  it  may 
Btill  be  changed  by  the  oonrt,  to  promote  the 
oonvenience  of  vritnessee  or  the  ends  of  justice. 
Suprem6  Oty  185^  Houok  e.  Lather,  17  Aw. 

J,  'Pxopn  par^.  On  a  motion  to  transfor  an 
equity  cause  under  the  Judiciary  Act  of  1647, 
from  the  eouniy  where  it  was  brought,  in 
which  only  one  defendant  resided,  to  the  coun- 
ty in  which  all  the  others  resided,  the  covnt 
refused  to  oonsider  whether  the  one  defendant 
was  a  proper  party  or  not  Suffrem^  Ct^  1848, 
Jefferson  Oounty  Bank  v.  Prime,  8  J£n».  iV., 

S7a 

4.  "Wliors  tke  deftadsafes  w«r«  a  carpo- 
xwtioa  whose  place  of  bnsness  was  in  Saratoga 
eoantr,  and  the  plaivtiA  were  non-resideats, 
a  motloQ  was  graated  to  dbange  the  pkee  of 
trial  to  Saratoga  oenaty.  A,  corporation  must 
be  deemed  to  ba-ve  a  reddeaoe,  and  its  resi- 
deaoe  is  its  place  of  business.  [Citing  many 
asses.}  SuprmM  Ot^  Sp.  T^  1885,  Oomroe  «. 
Nataoaal  Protaetion  las.  Oo.,  10  Etm,  iV.,  406. 

5.  For  this  parpose  the  resideoee  of  a  eor^ 
poration  of  this  State,  is  the  plaoe  where,  by 
the  provisions  of  its  charter,  its  office  is  to 
be  located,  and  its  general  business  to  be  car- 
ried en.  The  ftwt  that  it  has  an  offiee  in  an- 
other connty,  where  some  of  its  business  is 
done,  does  not  make  it  a  resident  therew  The 
residence  is  where  the  general  business  is 
transacted.  SuprmM  Ot.y  Sp.  T.,  1866,  Hub- 
bard «.  National  Protection  Ins.  Co.,  11  jBbw. 
Pr.,  148. 

6.  The  de£Biida»tB  were  carriers  by  their 
railroad,  between  New  Toric  and  Albany. 
Their  principal  plaoe  of  bosiaess  was  in  New 
York,  and  they  transported  their  passengers 
out  of  Albany  by  a  ferry,  not  a  railway-track ; 
but  had  a  plaoe  of  business  where  they  con- 
ducted traffic  in  Albany.  EM^  that  they 
were  residents  of  Albany  within  the  provi- 
sions of  the  Code  respecting  the  plaoe  of  trial. 
Supreme  €t,,  Sp,  jT.,  1868,  Pond  «.  Hudson 
River  R.  R.  Co.,  17  51hs.  jPt.,  648. 

7.  A  wifeb  living  apart  from  her  husband, 
may  bring  her  action  for  divorce  in  the  county 
in  which  she  resides.  The  maxim  that  the 
wife^s  domicil  follows  the  husband's,  does  not 
apply  in  such  actions,  where  separation  has 
actually  taken  place,  and  the  very  proceed- 


ings are  to  show  that  the  relation  should  be 
dissolved,  or  noodified  in  respect  to  domicil. 
[14  Pick.,  186;  14  Maes.,  281;  S  Id.,  168, 167 ; 
8  Id.,  184;  a  Cow.  dbB.  Notes,  879;  8  Ghreeal., 
147.]  Suprevne  Ot,,  Sp,  T.,  1868,  Vence  s. 
Vence,  16  Hew.  iV.,  487;  affirmed.  Gen.  21, 
1868,  Id.,  678. 

a  Real  property.  An  action  to  have  de- 
fsndant's  rights  to  land  adjudged  subordinate 
to  plaintifiTs,  and  to  compel  him  to  give  up 
posse6sion,^i&U;  within  1 188,  subd.  1,  latter 
clause.    Mairs  e.  Remsen,  8  Cede  R.,  188. 

9.  An  action  brought  to  procure  the  judg- 
ment of  the  conrt  that  a  conveyance  of  land 
made  by  the  defendant  was  ft-audulent^  that 
the  deHdndant  holds  the  land  frandnlentiy,  and 
that  he  be  declared  to  hold  it  in  trust  for  the 
plalntiiE;  is  an  action  brought  for  the  deter- 
mination of  an  interest  in  real  property.  The 
county  where  the  land^  or  some  part  thereof, 
is  situated,  is  the  proper  plaoe  of  trial  for  such 
an  action.  Supreme  Ot,,  Sp.  T.,  1866,  Wood 
9.  Heilister,  8  Ahboite'  Pt^  14.  To  similar 
eflbct,  1864^  Starks  v.  Bates,  18  Bow,  Ft.,  486. 

10.  In  an  aotion  bronght  for  the  recovery 
of  the  title  to  land,  though  the  oomplaint  omits 
to  ask  for  possession,  the  proper  place  of  trial 
is  the  county  in  which  the  land,  or  some  part 
of  it,  lies.  [Code,  §  128.}  N.  T.  Superior  Ct.y 
1861,  Ring  «.  McCoan,  8  8e^.,  624.  Fol- 
lowed, Supreme  Ot.,  Sp.  T.,  1868,  Wood  e. 
HolKster,  3  AbboiU^  Ft.,  14;  and  see  Newton 
e.  Bronson,  13  K  7.  (8  Kem.\  687. 

U.  The  provision  of  section  123,— which 
declares  that  actions  brought  '*  for  the  recov- 
ery of  real  property  or  of  an  estate  or  interest 
therein,  or  fcnr  the  determination  in  any  form 
of  Bndi  right  or  interest,*'  shall  be  tried  in  the 
county  in  which  the  subject  of  tbo  action,  or 
some  part  th«^of,  is  situated, — ^has  no  appli- 
cation to  cases  where  the  subject  of  the  action 
does  not  lie  within  any  connty  in  this  State. 
The  object  of  the  section  is  to  determine  the 
venue  in  the  classes  of  aotipus  to  which  it  re- 
fers, and  it  does  not  profess  to  limit  or  define 
the  jurisdiction  of  the  court.  It  cannot  be 
implied  ft-om  it  that  where,  in  the  actions 
enumerated,  the  subject  of  the  controversy 
does  not  lie  in  some  county  in  this  State,  no 
action  whatever  will  lie.  Ot.  of  Appeals,  1866, 
Newton  «.  Bronson,  18  K  T.  (8  Eem.),  687. 

12.  In  a  foreclosure-action,  the  proper 
county  is  that  where  the  mortgaged  premises 
are  situated,  though  the  mortgage  was  given 
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in  another  connty.  Ot.  ofAppeaU^  1849,  Miller 
«.  Hall,  8  Hi>w.  Pr.y  826 ;  S.  0.,  1  Code  B^  118. 

13.  Omiflslon  to  ofajeot  It  is  no  objection 
to  the  regnlarity  of  the  proceedings  in  a 
foreoloBure-snit,  that  the  place  of  trial  was  in 
a  county  other  than  that  in  which  the  mort- 
gaged premises  are  situated,  where  there  has 
been  no  motion  or  demand  made  to  change 
the  place  first  selected,  and  a  consent  to  the 
change,  or  an  order  of  the  court  to  tliat  effect 
A  demand  to  change  the  place  of  trial,  and  a 
consent  or  an  order  of  the  court  thereon,  are 
essential  to  change  the  place  of  trial,  eyen  in 
local  causes  of  action,  where  the  complaint 
does  not  state  the  proper  county.  Supreme 
Ot„  1867,  Marsh  «.  Lowry,  26  Barb^  197;  8. 0., 
16  iTw.Pr.,  41. 

14.  lunoa  of  law.  It  is  no  objection  to 
changing  the  place  of  trial,  that  there  are 
issues  of  law,  if  they  are  immaterial  and  un- 
avoidable. Supreme  Ot,^  Op.  71, 1861,  Olark 
0.  Van  Deusen,  8  Oode  B^  219. 

15.  The  provision  of  sections  128-126  of 
the  Oode  relate  only  to  issues  of  fact  The 
argument  of  a  demurrer  may  be  had  at  any 
special  term  in  the  district,  or  in  a  county 
a^oining  that  in  which  it  is  triable,  though 
in  another  district,  except  in  the  first  judicial 
district  [Oode,  §  401.]  Supreme  Ot,,  Sp.  T., 
1861,  Ward  v.  Davis,  6  Eou>.  Fr,,  274. 

16.  KaoflMlty  of  demand.  A  motion  to 
ohange  the  place  of  trial  (§  126)  cannot  be 
granted,  unless  a  demand  has  been  made  in 
writing.  A  motion  is  only  requisite  or  allow- 
able, in  the  event  that  the  demand  is  disre- 
garded. If  not  changed  by  the  voluntary  act 
of  the  plaintiff  it  must  be  effected  by  the 
order  of  the  court,  on  motion.  Supreme  Ot,^ 
Sp.  2*.,  1861,  Vermont  Oentral  B.  R.  Oo.  o. 
Northern  B.R.  06.,  6  Hovf.  Pr.^  106. 

17.  On  a  motion  to  change  the  place  of 
trial,  under  subdivisions  2  and  8  of  §  126,  a 
previous  demand  in  writing  is  not  necessary. 
Nor  is  the  right  ^to  this  motion  confined  to 
the  defendant,  but  the  court  may  make  the 
change  on  application  of  either  party,  when 
an  impartial  trial  cannot  be  had,  or  when  the 
convenience  of  witnesses  would  be  promoted 
by  the  change.  Supreme  Ct,^  Sp,  2*.,  1862, 
Hinchman  v.  Butler,  7  Haw.  Pr,^  462. 

lA.  A  demand  specifying  an  improper  coun- 
ty, is  irregular.  Supreme  Ot,  {Sp.  T,  f\  1848, 
Beardsley  «.  Dickerson,  4  How,  Pr,^  81. 

19.  The  demand  may  be  made  at  the  time 


of  answering.  Supreme  Gt^Sp.T^lWi^yUm 
«.  Bemsen,  8  Code  B.,  188. 

But  not  after,  even  though  defendant  an- 
swered before  his  time  to  do  so  expired.  Mil- 
ligan  e.  Brophy,  2  Code  £.,  118. 

20.  Mere  aervloe  of  a  demand  does  not 
effect  the  change.  There  must  be  an  order  or 
a  consent  Supreme  Ct,^  Sp.  71,  1860,  Has- 
brouck  D.  McAdam,  4  Hov.  Pr,^  842;  8.  0., 
8  Code  B.,  89. 

21.  "Venue."  Though  the  Oode  does  net 
use  the  word  "  venue,''  it  is  no  objection  that 
the  notice  of  motion  is  in  the  alternative  to 
^  change  the  venue  or  place  of  trial."  Supreme 
Ot.,  Sp.  T.,  1862,  Hinchman  e.  Butier,  7  How. 
Pr.,  462. 

22.  The  plaoe  of  trial  oboold  be  obanged, 
on  motion,  to  the  connty  in  which  the  trans- 
actions occurred,  and  where  it  is  shown  the 
greatest  number  of  witnesses  reside  who  will 
probably  be  required  on  the  trial  Suprmne 
Ot.^  Sjp.  jT.,  1861,  Jordan  «.  Garrison,  6  Horn. 
jPr.,  6 ;  and  see  Hinchman  o.  Butier,  7  Id^  462. 

2a  The  plaoe  of  trial  of  a  transitory  action 
should  be  in  the  county  where  the  principal 
transactions  between  the  parties  ooourredf  un- 
less the  preponderance  of  witnesses  is  so  great 
as  to  warrant  the  court  to  retain  the  plaoe  of 
trial  iii  another  cotmty.  Supreme  Ot.,  Sjp.  21, 
1862,  Goodrich  o.  Yanderbilt,  7  How.  Pr.,  467. 

24.  Convenienoe  no  answer.  On  a  mo- 
tion by  the  defendant  to  change  the  plaoe  of 
trial,  on  the  ground  that  the  county  desig- 
nated in  the  complaint  is  not  the  proper 
county,  it  is  no  answer  that  the  plaintiff  has 
material  witnesses  residing  in  the  connty 
where  the  venue  is  laid.  After  the  venue  is 
changed  to  the  proper  county,  the  plaintiff 
can  move  to  change  it  back  to  the  oountjr 
originally  named  in  the  complaint,  if  the  oon- 
venience  of  witnesses  requires;  but  on  the 
defendant's  motion,  the  convenience  of  wit- 
nesses cannot  be  taken  into  acooxmU  The 
defendant  has  no  opportunity  to  be  heard  on 
that  question,  or,  at  least,  none  to  present  any 
affidavit  on  it.  Supreme  Ct.,  Sp.  71, 1862,  Park 
9.  Oarnley,  7  How.  iV.,  866 ;  1866,  Hubbard  v. 
National  Protection  Ins.  Oo.,  11  Id.,  149. 

So  held,  also,  before  the  amendment  of  1861, 
which  made  a  change  of  the  plaoe  of  trial  affect 
all  other  proceedings.  1861,  Moore  v.  Gard- 
ner, 6  How.  Pr.,  248 ;  S.  0.,  8  Oode  B.,  224. 

To  the  contrary,  1862,  Mason  e.  Brown,  6 
How.  Pr.,  481. 
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25.  Amendment.  Where  a  transitory  ac- 
tion is  laid  in  a  county  where  neither  party 
resides,  and  defendant  demands  a  change  to 
his  connty ;  if  plaintiff  amends,  changing  to 
his  own  connty  instead  of  to  defendant's,  this 
18  a  complete  answer  to  the  demand.  Supreme 
Ct,,  Sp,  T,,  1866,  Toll  «.  Cromwell,  12  Bmo. 
iV.,  79. 

26.  Motion  to  ohange— when  to  be  made. 
Under  the  Judiciary  Act  of  1847,  and  the  Code 
of  Procedure,  a  motion  to  change  the  place  of 
trial  cannot  be  made  before  issue  joined.*  Sti- 
preme  Ct,^  Sp,  T^  1860,  Mixer  v.  Enhn,  4  Eaw, 
Ft,,  409 ;  S.  0.,  8  God^e  i?.,  106 ;  Sp.  T,,  1847, 
Barnard  «.  Wheeler,  8  Sow.  Pr,,  71 ;  1849, 
Clark  f>,  Pettibone,  2  Code  B,,  78 ;  Sp.  71, 
1860,  Hartman  v.  Spencer,  6  Bmo.  Pr.,  186. 
To  similar  effect,  Sp,  71, 1847,  Jefferson  County 
Bank  «.  Prime,  8  Id.,  278. 

To  the  contrary,  Sp,  7*.,  1849,  Schenck  v, 
McKie,  4  Id,,  246.  Compare  Myers  v.  Feeter, 
Id.,  240;  Lynch  «.  Mosher,  Id,,  86. 

27.  Where  the  answer  denied  most  of  the 
materia]  allegations  of  the  complaint,  and  the 
time  to  reply  was  past, — Held,  that  the  cause 
was  at  issue,  within  this  rule.  Supreme  Ct,, 
1848,  Beardsley  r>,  Dickerson,  4  HetD,  Pr,,  81. 

28.  Amending.  Though  a  motion  to  change 
for  the  convenience  of  witnesses  should  not  be 
made  till  after  issue,  yet,  if  then  made,  it  is 
not  defeated  by  an  amendment  of  the  complaint 
made  by  plaintiff  of  course.  Although  the 
amended  complaint  destroys  the  issue,  so  that, 
technically,  the  cause  is  not  at  issue  when  the 
motion  is  heard,  yet  as  such  amendments  are 
without  prejudice  to  the  proceedings  already 
had,  the  motion  is  not  premature.  Supreme 
at.,  Sp.  T,,  1866,  Toll  e.  Cromwell,  12  Hwd, 
Pr,,  79. 

29.  The  defendant,  after  demanding  that 
the  place  of  trial  be  changed  to  the  propef 
county,  may  apply  to  the  court  for  an  order 
directing  the  change,  at  any  time  before  plain- 
tiff^s  time  for  serving  an  amended  complaint 
has  expired,  for  plaintiff  may  make  the  change 
by  amending.  Supreme  Ot,,  J^.  T,,  1866,  Con- 
roe  t>.  National  Protection  Ins.  Co.,  10  Hevn. 
Pr.,  408. 

30.  Where  the  venue  is  laid  in  the  wrong 
connty,  a  motion  to  change  it  to  the  right 


*  That  this  rule  is  only  applicable  to  motions  made 
for  the  convenience  of  witnesses.  Supnrm  0^,,  Sp, 
T.,  1863,  Mason  «.  Brown,  6  Bow.  Pr,,  481. 


county,  may  be  made  before  issue  Joined  or  at 
any  time  thereafter  before  trial  is  held,  or  be- 
fore Judgment,  if  no  trial  is'  had.  That  the 
defendant  is  in  defjEinlt  for  not  answering,  is 
no  objection;  as,  in  moving,  he  only  does 
what  plaintiff  should  have  done.  Supreme 
Ot.,  J^,  T,,  1866,  Hubbard  e.  National  Ins. 
Co.,  11  ffow.  Pr.,  149. 

31.  Epidemic.  Where  cause  could  not  have 
been  tried  at  the  first  term, — e.  g.,  on  account 
of  an  epidemic, — the  motion  may  be  made 
after  the  first  term.  Supreme  Ct,,  Sp.  T^ 
1849,  Lynch  v,  Mosher,  4  Hoto.  Pr,,  86. 

32.  The  test  In  deciding  a  motion  to 
change  the  place  of  trial,  the  convenience  of 
witnesses  whose  attendance  it  is  necessary 
and  proper  to  secure,  is  the  main  considera- 
tion ;  the  court  looks  beyond  the  affidavits  to 
the  cause  of  action  and  the  defence,  to  ascer- 
tain from  a  view  of  the  whole  case  whether  a 
change  of  the  place  of  trial  will  really  be  most 
convenient  for  the  greatest  number  of  neces- 
sary  witnesses.  Supreme  Ot.,  1862^  King  «. 
Vanderbilt,  7  Haw.  Pr.,  886. 

33.  Where  witnesses  reside  within  one  mile 
of  the  place  wheve  it  is  sought  to  have  the 
trial  take  place,  they  are  not  to  be  disregarded 
in  determining  the  place  of  trial,  because  they 
do  not  reside  in  the  same  county.  Supreme 
Ct,,  Sp.  T,,  1862,  Mason  v.  Brown,  ^Haw.  Pr.^ 
481. 

34.  Kon-reflldentB.  The  convenience  of 
plaintiff's  witnesses  residing  out  of  the  State 
is  not  to  be  regarded  as  ground  for  denying 
the  defendant's  application  to  change  the  place 
of  trial.  Supreme  Ot.,  Sp.  T,,  1869,  New  Jer- 
sey Zinc  Co.  V.  Blood,  8  Abbotts'  Pr.,  147. 

35.  ProbaUe  delay  of  trial  in  the  county 
which  would  otherwise  be  most  convenient,  a 
reason  for  refusing  the  change.  King  e.  Van- 
derbilt, 7  How.  Pr.,  886 ;  Goodrich  t;.  Vander- 
bilt, Id,,  467. 

36.  An  ord&r  refening  a  oame  to  a  referee 
resident  in  a  different  county  from  that  named, 
in  the  complaint  as  the  place  of  trial,  does  not 
operate  to  change*  the  place  of  trial  of  the  ac- 
tion. Supreme  Ot,  Sp.  T,,  1866,  Wheeler  «. 
Maitiand,  12  How,  Pr.,  86. 

37.  That  a  change  of  place  of  trial  leaves 
all  the  other  proceedings  unchanged.  Supreme 
Ot,  Sp,  T,,  1849,  Gould  e.  Chapin,  4  How.  Pr., 
186;  S.  C,  2  Code  P.,  107. 

Gtherwise,  now.  Code  of  Pro,,  §  126,  last 
clause. 
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3a  Aft  to  tbe  piraper  praotloe  in  moying 
to  change  the  place  of  trial.  Wood  «•  Hollis- 
ter,  8  AbhotW  Pr.y  15,  note, 

n.  In  Cbiminal  Causes. 

39.  CeitkxrarL  When  a  oiiminal  canse  is 
before  the  Supreme  Oonrt  on  certiorari,  the 
conrt  may  send  the  oanae  for  trial  to  a  connty 
other  than  where  the  venne  is  laid ;  bat  will 
not  do  it  nnlesB  it  appears  that  an  impartial 
jnry  cannot  be  had  in  the  connty  where  the 
offence  is  laid.  Supreme  Ct»^  1827,  People  e. 
Vermilyea,  7  Ow.,  108. 

40.  On  an  indictment  coming  into  the  Su- 
preme Oonrt  by  certiorari,  the  court  haye 
power  to  change  the  venue  for  special  cause, 
— tfi  ^.,  where  it  is  very  doubtful  if  a  fair  and 
impartial  trial  could  be  had  in  tbe  county  of 
▼enue.  [2  Rev.  Stat,  2  ed.,  614,  §  1 ;  1  Ohitt. 
Or.  L.,  201;  4  East,  208;  7  Oow.,  13».]  3^ 
preme  Ot.,  1841,  People  e.  Webb,  1  HiU,  179. 

41.  It  is  not  ueoeesary  that  a  trial  first  be 
had  in  the  original  county,  to  authorize  the 
application  for  a  change  of  place.  Supreme 
Ct^  1868^  People  f>.  Long  Island  B.  R.  Oo.^  16 
Eet9,  Fr,^  106. 

4Z  CoownleDoe  The  i^ace  of  trial  can- 
not be  changed  in  a  criminal  case,  for  con- 
venience of  either  witnesses  or  parties.  Su- 
preme Ot,^  1847,  People  v.  Harris,  4  Den,^  100. 

43.  The  mode  of  changing  the  place  of  trial 
in  a  criminal  case  is  to  move  on  notice  on 
•ffidavito  showing  a  necessity  for  the  change, 
for  leave  to  enter  the  requisite  suggestion  on 
the  roll  [1  Ohitt  Or.  L.] ;  and  the  entry  must 
be  made  before  the  record  is  sent  down  for 
trial.  Supreme  Ct,^  1880,  People  o.  Mather, 
8  Wetkd.^  481. 

44.  An  order,  changing  the  place  of  trial 
In  a  criminal  cause,  entered  in  the  minutes, 
but  not  made  by  the  direction  of  the  court, 
nor  asked  for  by  either  party  to  tbe  suit, 
may  be  regarded  by  the  court  aa  a  nullity ; 
or,  if  the  parties  have  disregarded  it,  may 
be  treated  as  waived.    Ih. 

in.  Changing  Pi.ace  to  sbcubb  Ikpab- 
TiAL  Trial. 

45.  Diaqnalifiad  judfe.  Venue  changed 
on  the  ground  that  the  judge  who  was  to  hold 
the  circuit  was  disqualified  to  try  the  cause. 
Van  Rensselaer  v.  Douglas,  2  Wend,^  290. 

46.  Party  spirit.  The  court  will  not  retain 
the  venue  on  an  afBidavit  that  a  violent  party 


spirit  prevails  in  the  county  to  which  it  is 
moved  to  be  changed.  So  hetd^  in  an  action 
for  slander  in  reference  to  ofiicial  acts.  Sur 
preme  Ct^  1808  Zobrieskie  o.  Bander,  1  CwL^ 
487. 

47.  Offlolal  infloence.  In  an  action  against 
a  sheriff,  the  infinence  of  his  ofBce  in  his 
county  is  not  a  reason  for  changing  the  venae. 
Supreme  GU^  1804,  Baker  «.  Sleight,  2  Oai.^ 
46;  a  0.,  GoluA  G.0a$.,B4H. 

48.  Municipal  coiporattoa.  The  venne 
will  not  be  changed  from  the  city  of  New  York 
because  the  corporation  are  plaintifGs,  on  the 
bare  allegation  that  an  hnpartial  trial  could 
not  be  had.  Supreme  Ot,^  1801,  Oorporation 
of  N.  Y.  «.  Dawson,  2  Johns.  (7ai.,  886. 

49.  Looal  pr^ndioe.  In  an  action  by  a 
turnpike  company,  for  running  a  road  panJkl 
to  theirs,  in  order  to  draw  off  the  toll^  the 
court  refused  to  change  the  venue  on  the 
ground  of  the  prejudices  of  the  county  against 
turnpike-roads.  New  Windsor  Tumi^ke  Oo. «. 
Wilson,  8  CfaL,  127;  8.  0.,  Col  S  (7.  OiM.,467. 

50.  In  an  action  against  the  ofi&oera  of  a 
corporation,  to  oharge  them  individually  with 
a  debt  of  the  corporation  on  the  ground  ol 
fraud,  the  fact  that  several  of  the  defondanis 
were  members  of  the  bar  of  the  connty  in 
which  the  corporation  was  organized,  and  one 
was  a  justice  of  the  Supreme  Oonrt  in  that 
district,  and  resident  in  that  county ;  and  that 
plaintiff  alleged  that  a  fair  and  impartial  trial 
could  not  be  had  thwe, — HeJdy  not  sufficient 
ground  for  denying  the  defendants'  ai^lica- 
tion  to  change  the  place  of  trial  to  that  oonn^. 
[6  How.  Pr.,  23.]  Supreme  CU,  Sp.  T^  1B69, 
New  Jersey  Zinc  Oo.  v.  Blood,  8  AhboM  Pr^ 
147. 

51.  A  atrong  ezoitement  pervading  the 
county,  though  aworn  to  be  likely  to  prevent 
a  fair  trial,  is  no  ground  for  refusing  the  mo- 
tion. Supreme  Gt,^  1829,  Bowman  «.  Ely,  2 
Wend.^  250.  Oompare  Messenger  9.  Holmes, 
12  Id,,  208 ;  People  e.  Webb,  1  Hill,  179 ;  and 
see  Udall  t).  Long  Island  R.  B.  Oo.,  2  Hon. 
Pr.,  188. 

52.  "When,  by  actual  ezpertmentp  it  is 
found  that  a  fair  trial,  or  even  a  verdict,  can- 
not be  had  in  the  county,  the  venue  may  be 
changed  on  the  ground  of  public  excitement. 
Supreme  Ct.,  1834,  Messenger  v.  Holmes,  12 
Wend.,  203. 

53.  Actual  experiment  is  not  the  only  test. 
The  fact  that  the  opposing  party  has  improp* 
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erly  attempted  to  iDf^uence  the  jurors,  and  to 
mislead  the  public  mind,  is  enough,  /hipreme 
Ct,  1841,  People  v.  Webb,  1  ffill,  179. 

54.  Although  strong  evidence  of  partiality 
must  be  shown  to  induce  the  court  to  remove 
the  place  of  trial  on  the  ground  that  an  im- 
partial trial  cannot  be  had,  the  general  senti- 
ment in  the  community  respecting  the  merits 
of  an  exciting  case  may  be  such  an  obstacle  to 
the  administration  of  justice  that  a  change 
should  be  ordered.  And  though  ordinarily, 
where  the  place  of  trial  is  changed,  an  adjoin- 
ing county  is  selected,  a  more  remote  county 
may  be  chosen  where  tlie  same  prejudice  ex- 
tends to  the  adjoining  counties.  Supreme  Ot, 
Sp,  y.,  1856,  People  v.  Baker,  8  Park  Or., 
181 ;  S.  0.,  8  AhbotW  Pr,,  42. 

55.  A  change  was  ordered  in  such  a  case, 
where,  out  of  two  hundred  and  thirty-eight 
jurors  summoned,  all  but  sixteen  had  opinions 
as  to  the  prisoner's  guilt.    Ih. 

56.  The  affidavit  must  not  only  set  forth  a 
belief  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  venue  is  laid,  but 
also  the  facts  and  circumstances  on  which  that 
belief  is  grounded ;  and  the  difficulty  should 
be  clearly  established.  [8  Burr.,  1880;  1  Bl. 
E^  878;  1  Ohitt.  Or.  L.,  200 ;  Rosa  Cr.  Ev., 
286;  7  0ow.,187;  1  Hill,  179.]  Supreme  Ct., 
1844,  People  «.  Bodine,  7  Bill,  147;  Sp.  T., 
1850,  People  «.  Wright,  6  Hoto.  Pr,,  23 ;  S.  0., 
8  Code  Jt.y  75.  To  similar  effect,  1800,  Scott 
«.  Gibbs,  2  John$.  Oa»,^  116;  S.  0.,  Ool  S  G, 
Cos.,  12d. 

As  to  the  Old  pniotioe  in  respect  to  local 
and  tnmaitory  actiona,  and  changing  the  venue 
for  the   convenience   of  witnessee,   consult 
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1.  Tbe  general  statutes  relative  to  these 
companies,  which  are  numerous  and  somewhat 
complex,  will  be  found  in  2  Sei>.  Stat.,  5  ed., 
488^16. 

2.  Subscription  for  stock.  Defendant 
signed  an  insti'ument  stating  that,  for  value 
received,  he  promised  to  pay  two  persons 

I  named  a  specified  sum  for  the  purpose  of 
building  a  plank-road  between  two  places, 
and  authorized  them  to  transfer  such  sub- 
scription to  a  corporation  thereafter  to  be 
formed  for  that  purpose;  and  such  corpora- 
Vol.  IV.— 28 


tion  was  afterwards  fori^ed,  and  the  subscrip- 
tion transferred  to  it.  Held,  that  the  defend- 
ant was  liable  on  such  instrument  in  an  action 
by  the  corporation  to  recover  its  amount,  not 
strictly  as  a  subscriber  for  stock,  but  as  on  a 
promise,  resting  for  its  consideration  upon  the 
object  expressed  in  the  instrument,  and  the 
equitable  right  of  the  company  to  the  benefit 
of  the  promise  in  furtherance  of  such  object, 
undertaken  in  so  far  at  the  defendant's  re- 
quest. Ct.  (tf  Appeals,  1856,  Eastern  Plank- 
road  Co.  «.  Vaughani  14  K  K  (4  Kern,),  546; 
affirming  S.  0.,  20  Barb.,  165. 

3.  A  subscription  to  the  articles  of  associa- 
tion is  not  an  act  indispensable  to  membership 
of  the  company.  A  subscription  to  any  legal 
and  valid  instrument  by  which  a  party  en- 
gages to  become  a  member  of  the  company 
when  organized,  and  to  pay  a  given  sum 
which  is  to  be  a  part  of  the  capital  stock,  fol- 
lowed up  by  an  acceptance  of  a  certificate  for 
the  stock,  will  make  such  subscriber  a  mem- 
ber of  the  corporation.  The  acceptance  of  the 
certificate  is  a  waiver  of  any  informality  that 
may  have  intervened,  short  of  an  absolute  de- 
fect of  jurisdiction.  [14  Mass.,  1722.]  Supreme 
Ot,,  1849,  Hamilton  &  Deansville  Plank-road 
Co.  V,  Rice,  7  B<irh.,  157.  Compare  Eastern 
Plan'k-road  Oo.  v,  Vaughan,  14  i^T.  Y.  {4:  Kern,), 
546 ;  affirming  S.  0.,  20  B<vrb,,  155. 

4.  On  a  subscription  for  stocky  ^there  is  an 
implied  proinise  to  pay  for  it.  The  remedy 
for  non-payment  is  not  confined  to  a  for- 
feiture of  the  stock,  though  such  a. remedy 
is  expressly  given  by  the  statute.^  |Xaws  of 
1846, 216,  §  89 ;  8  Saund.,  161 ;  2  Wend*.,  567; 
14  Id.,  28;  21  Id.,  296;  8  Ala.,  660;  2  Bibb, 
576;  12  Conn.,  500.]  Supreme  Ct,,  1855, 
Rensselaer  &  Washington  Plank-road  Co.  «. 
Wetsel,  21  Ba/rb,,  56 ;  and  see  Cobpobation, 
tit.  Stockholders. 

5.  Conditions.  The  articles  of  association 
provided  for  the  construction  of  a  plank-road 
from  E.  to  Vi.,  with  the  privilege  of  extending 
it  two  and  a  half  miles  further,  to  S. ;  and  a 
large  migority  of  the  stockholders  became 
such  by  subscribing  the  articles,  leaving  such 
extension  optional  with  the  directors.  The 
defendant  subsequently  subscribed  for  stock, 
provided  the  directors  would  extend  the  road 
to  S.  Held,  that  this  conditional  subscription 
was  void  by  reason  of  the  condition.  It  would 
compel  the  extension  of  the  road,  though  it 
might  be  at  a  total  loss  to  the  company.    CL 
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of  Appeals^  1867,  Fort  Edward  Plank-road 
Oo.  t>.  Payne,  16  K  7,  (1  Smith\  688 ;  revers- 
ing 8.  0.,  17  BarLy  667.  To  the  same  effect 
was  Butternats  &  Oxford  Turnpike  Go.  9. 
North  {Supreme  Ct,,  1841),  1  Hill,  618. 

6.  Defences.  In  an  action  npon  a  subscrip- 
tion to  stock,  it  is  not  an  objection  to  the  va- 
lidity of  the  incorporation  that  the  proposed 
road  is  less  than  five  miles  long.  Nor  that 
the  articles  contain  a  provision  in  contraven- 
tion of  the  statute,  for  an  UDauthorized  provi- 
sion is  void.  Ct,  o/AppealSj  1866,  Eastern 
Plank-road  Oo. «.  Vanghan,  14  K  Y.  (4  ^mi.), 
646 ;  affirming  8.  0.,  20  Barb,,  166. 

7.  Nor  is  it  an  objection  that  individual 
subscribers  have  not  paid  the  five  per  cent,  if 
the  aggregate  of  payments  amounts  to  five  per 
cent,  on  the  whole  stock.  Ih, ;  1864,  Rensse- 
laer &  W.  Plank-road  Oo.  ©.  Barton,  16  N.  Y, 
(2  Smith),  467,  fu>U;  8.  P.,  1867,  Lake  Onta- 
rio, &c.,  R.  R.  Oo.  0.  Mason,  Id.,  461. 

8.  —  notioe  of  election.  Defendant  was 
a  subscriber  to  the  stock  in  a  proposed  com- 
pany; was  present  at  the  first  election,  and 
was  there  elected  a  director  and  acted  as  one 
of  the  board.  Held^  that  he  could  not  resist 
an  action  to  recover  his  subscription,  on  the 
ground  that  no  notice  of  such  election  was 
given  to  other  stockholders,  and  that  some  of 
them  did  not  attend.  Ct.  of  Appeals,  1864, 
Schenectady  and  Saratoga  Plank-road  Oo.  «. 
Thatcher,  11  IT.  Y.  (1  JVm.),  102.  Oompare, 
however,  as  to  the  necessity  of  notice.  Eastern 
Plank-road  Oo.  v.  Vaughan,  20  Barb.,  166 ; 
affirmed,  14  K  Y.  (4  Kem.\  646. 

9.  Alteration  of  road.  Where  a  company 
was  incorporated  in  1848,  under  the  Plank- 
road  Act  of  1847,  and  the  defendant  then 
subscribed  to  its  stock ;  and  the  company,  by 
virtue  of  a  subsequent  act  of  the  Legislature, 
without  his  consent,  increased  its  capital,  and 
applied  its  funds  to  the  construction  of  a 
branch  road,  not  authorized  by  its  original 
organization ; — Held,  that  the  defendant  was 
not  thereby  released  from  his  subscription. 
The  Revised  Statutes  provide  that  the  charter 
of  every  corporation  thereafter  granted  shall 
be  subject  to  alteration,  suspension,  and  re- 
peal, in  the  di^^cretion  of  the  Legislature ;  and 
by  the  general  act  of  1847,  corporations 
formed  under  it  are  declared  subject  to  those 
provisions.  Ct.  of  Appeals,  1854,  Schenectady 
&  Saratoga  Plank-road  Oo.  v,  Tliatcber,  11 
K  F.  (1  Kern.),  102 ;  and  see  Buffalo  &  N.  Y. 


Oity  R.  R.  Oo.  «.  Dudley,  14  K.  Y  (4  Kern,}, 
886,  848. 

10.  The  acts  of  the  directors,  after  the 
formation  of  the  company,  in  extending  the 
main  line  of  the  road  beyond  the  point  origin- 
ally specified,  and  increasing  its  capital  stock, 
without  the  written  consent  of  the  persons 
owning  two-thirds  of  the  stock,  or  of  a  ma- 
jority of  the  inspectors,  dw.,  as  provided  by 
section  1  of  the  Plank-road  Act,  are  unau- 
thorized and  illegal,  and  exonerate  the  original 
stockholders  from  all  liability  to  pay  their 
subscriptions.  [8  Mass.,  268;  10  Id.,  884;  6 
Hill,  888 ;  1  Am.  L.  R.,  164.]  Nor  wiD  the 
fact  that  the  stockholder  participates  in  pro- 
ceedings of  the  company  contemplating  the 
extension  "  if  it  can  legally  be  done,"  and  re- 
tains his  stock  after  the  extension  has  been 
made,  and  sells  it  for  value,  estop  him  from 
denying  his  liability  to  pay  his  subscription. 
Supreme  Ct.,  1864,  Macedon  &  Bristol  Plank- 
road  Oo.  9.  Lapham,  18  Barb.,  812. 

11.  The  whole  capital  stock  need  not  be 
subscribed  before  filing  the  articles  of  associa- 
tion in  order  to  constitute  the  company  a 
corporation,  and  to  enable  the  board  to  call 
for  instalments.  Under  section  1  of  the  act, 
it  is  sufficient  that  stock  to  the  amoant  of 
|600  for  every  mile  of  the  proposed  road  is 
in  good  faith  subscribed,  and  five  per  cent 
paid  thereon.  Supreme  Ct,,  1849,  Hamilton 
&  Deansville  Plank-road  Oo.  «.  Rice,  7  Barb,^ 
167.  Ct.  of  Appeals,  1864,  Schenectady  & 
Saratoga  Plank-road  Oo.  v.  Thatcher,  11 K  Y. 
(1  Kern.),  102. 

12.  A  plank-road  company  may  go  into 
operation  before  the  whole  nominal  amount 
of  its  stock  is  subscribed.  Ct,  of  Appeals^ 
1864,  Rensselaer  &  W.  Plank-road  Oo.  «.  Bar- 
ton, 16  W.  Y  (2  Smi^),  467,  note. 

13.  Of  the  purpose  of  the  certificate  of  in- 
spectors required  by  section  84.  Town  of 
Fishkill  «.  Fishkill  &  Beekman  Plank-road 
Oo.,  22  Barb.,  684. 

14.  The  inspector's  certlfloates  must  show 
what  part  of  the  road  is  meant,  and  that  the 
miles  are  consecutive  miles.  Supreme  Ct., 
Sp.  T.,  1866,  Hammondsport  &  Bath  Plank- 
road  Oo.  V.  Brundage,  18  How.  Pr.,  448. 

15.  Void  contract     An  agreement  by  a 
plank-road  company  to  purchase  its  own  stock,        * 
is  against  public  policy.    And  the  directors 
have  no  power  to  make  such  purchase  and 
mortgage  the  road,  and  make  the  stockholders 
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personally  liable.  Supreme  Gt.^  1854^  Barton 
9.  Port  Jackson  &  Union  Falls  Plank-road  Co., 
17  .Barft^  897. 

16.  A  contract  between  a  plank-road  oom« 
pany  and  directors  of  the  same,  for  the  oon- 
Btrnction  by  them  of  a  part  of  the  road,  is 
absolately  Yoid.  The  statute  is  not  waived 
by  the  silence  of  the  stockholders.    Ih» 

17.  'Width  of  road.  When  a  corporation, 
organized  to  build  a  turnpike  or  plank  road, 
is  required  by  its  charter  to  cause  its  road  to 
be  laid  out  of  a  certain  width,  that  is  a  con- 
dition which  the  corporation  must  perform  to 
entitle  it  to  a  continuance  of  its  franchise. 
[23  Wend.,  198,  222,  254.]  The  fact  that  it 
was  laid  out  upon  an  ancient  highway,  fur- 
nishes no  excuse  for  the  omission  to  make  it 
of  the  required  width.  Supreme  Ct^  Sp,  21, 
1857,  People  v,  Fishkill  <b  Beekman  Plank- 
road  Co.,  27  £arh^  445. 

18.  Highway.  Where  a  plank  or  turnpike 
road  is  constructed  along  a  highway,  the  com- 
pany succeed  to  the  rights  and  powers  of  the 
commissioners  of  highways,  and  any  inconve- 
nience or  damage  which  an  owner  of  land 
suffers  by  proper  and  reasonable  repairs  or 
improvements  of  the  highway  is  damnum 
absque  injuria.  Supreme  OUy  1848,  Benedict 
«.  Goit,  8  Barh^  459;  1858,  Dexter  v.  Broat, 
16  Id.,  887. 

19.  A  plank-road  company  which  has  ac- 
quired a  right  to  use  a  public  highway  for  the 
location  and  construction  of  their  road,  under 
Laws  of  1847,  228,  §  26,  have  no  right  to  ex- 
clude the  public  from  it  or  interrupt  the  eigoy- 
ment  of  their  right  of  way,  while  the  change 
is  making.  They  are  bound,  like  town  officers 
engaged  in  repairing  roads,  to  carry  on  the 
work  with  as  little  inconvenience  to  the  pub- 
lic as  is  reasonably  practicable,  and  if,  through 
their  neglect,  a  person  passing  with  ordinary 
care  and  prudence,  suffers  damage,  the  com- 
pany are  liable.  Ct.  o/AppeaU^  1856,  Ireland 
t.  Oswego,  &c.,  Plank-road  Co.,  18  N.  F.  (8 
Eem.\  526. 

20.  A  turnpike  company  taking  a  deed  of 
a  highway  from  the  commissioners,  acquire 
only  an  easement.  Supreme  Ot,^  Sp.  71,  1852, 
Northern  Turnpike  Co. «.  Smith,  15  Ba/rb^  855. 

21.  Agreement  with  highway  officers. 
By  section  26  of  the  general  act,  the  supervi- 
sor and  conmiissioners  of  a  town  are  author- 
ized to  agree  with  plank-road  companies  ^'  upon 
the  compensation  and  damages  to  be  paid  by 


the  company  for  taking  and  using  any  of  the 
higliways  of  the  town."  By  the  Laws  of 
1847  (ch.  898,  §  1),  such  companies  are  au- 
thorized to  ^^  procure  by  agreement"  from  the 
same  officers  *'  the  right  to  take,  and  nse  any 
part  of  any  public  highway  necessary  for  the 
construction,"  ko.  Held,  that  the  latter  act 
does  not  repeal  the  former,  but  is  to  be  con- 
strued with  it;  and  under  them  the  only  pow- 
ers conferred  upon  those  officers  are  to  grant 
the  right,  and  agree  upon  the  compensation. 
They  have  no  right  to  grant  the  right,  upon 
condition  as  to  the  location  of  toll-gates,  and 
without  compensation.  Ot,  ofAppeaUy  1854, 
Palmer  «•  Fort  Plain  &  Cooperstown  Plank 
road  Co.,  11  N.  F.  (1  K&m,\  876. 

22.  The  supervisor  and  highway  officers  en- 
tered into  an  agreement  with  a  company,  ex- 
ecuted by  both  parties,  allowing  the  taking  of 
a  high w;iy  without  payment  of  damages,  but 
«^  in  consideration  of  the  public  benefit,"  4o. 
The  agreement  contained  the  following  clause : 
^^  But  this  release  is  executed  on  the  express 
condition  that  no  gate  shall  be  erected  on  said 
road,  demanding  tolls,  within  three  miles  of 
the  court-house,  in  the  village  of  C,  and  in 
case  any  such  gate  or  gates  shall  at  any  time 
hereafter  be  erected  on  said  road  by  said  com- 
pany, then  and  in  such  case,  and  from  there- 
after this  lease  to  be  void  and  of  no  effect** 
The  company  constructed  their  road  and  erect- 
ed a  toll-gate  in  disregard  of  the  condition. 

Held,  that  the  supervisor  and  the  commis- 
sioners could  not  snstun  an  action  to  compel 
a  removal  of  the  gate|and  a  compliance  with 
the  condition.  Such  an  agreement,  upon  con- 
dition, was  beyond  the  power  of  the  officers 
to  make.*  [4  Barb.,  51.]  Such  a  condition 
could  not  be  distinguished  from  an  agreement 
fixing  the  location  of  a  gate,  and  an  agreement 
of  that  nature  could  not  be  mutually  bindinjf, 
because,  by  §  87,  a  change  of  the  location  of  a 
gate  might  be  compelled  from  time  to  time. 
There  is  a  direct  conflict  between  the  tenure 
by  which  the  company  would  hold  the  road 
under  such  condition  and  that  conferred  by 
the  general  act  (§  8).  The  condition  was  a 
bare  naked  condition  unaccompanied  by  any 
words  importiog  an  undertaking  to  abide  by 
or  perform  it,  and  therefore  could  not  be  en- 

*  Compare  as  to  this  ground  of  the  deoision,  Peo- 
ple t.  Fishkill  ak  Beekmaa  Plank-rOAd  Co.,  87  Bmh,, 
1445. 
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forced  as  a  oovenant.  [Co.  Litt.,  208,  b ;  Com, 
Dig.,  tit  Gov.,  A.,  3;  Oro.  Oar.,  128;  8.  0., 
Bac.  Abr.,  tit.  Oov.,  A;  8  Pwge,  402;  11  Id., 
414.]  There  is  do  statntory  authority  by 
which  BQoh  officers  can  unite  in  snch  an  ac- 
tion or  bring  any  action  on  a  contract  made 
by  them.  The  provisions  of  2  Rev.  Stat.,  478, 
§  92,  only  apply  to  actions  on  contracts  made 
mth  them,  i,  «.,  contracts  taken  from  others 
and  running  in  terms  to  such  officers  by  their 
names  of  office,  and  does  not  indnde  contracts 
made  virtually  by  the  town,  through  them. 
lb. 

2db  An  agreement  by  which  the  officers 
allowed  the  company  to  take  and  use  forever 
the  highway,  and  the  company,  in  considera- 
tion thereof,  agreed  to  keep  the  road  and  all 
bridgee,  ^.,  in  good  repair,  according  to  law, 
without  expense  to  the  town ; — Held^  not  void 
for  ezoese  of  authority  by  the  officers.  Buch 
offlceps  are  not  limited  to  taking  money  com- 
pentotion,  but  a  consideration  inuring  to  the 
benefit  of  the  highways  is  sufficient.  Supreme 
at.,  Sp.  r.,  1866,  Town  of  Fishkill  v.  Kshkill 
&  Beekman  Plank-road  Oo.,  22  Ba^l.^  684; 
1S57,  People  9.  Fishkill  h  Beekman  Plank- 
road  Co.,  27  Id.,  446. 

24.  The  Legislature  can  revoke  or  resume 
the  authority  to  make  such  agreement,  or 
modify  or  rescind  the  contract,  with  the  as- 
seat  of  the  other  party.  Supreme  Ot,,  Sp.  71, 
1867,  People  o.  Fishkill  &  Beekman  Plank- 
road  Oo.,  27  Ba/rh,,  446. 

99l  Trespass.  Proof  that  a  plank-road 
compuiy,  duly  incorporated  and  organized, 
has  baiH  its  road,  and  had  it  inspected,  and 
has  erected  toll-gates,  and  is  in  the  actual  use 
of  the  road,  is  sufficient  to  enable  them  to 
maintain  an  action  of  trespass  for  an  entry 
upon  the  road,  against  any  persons  who  do 
n6t  show  a  better  right  to  the  possession  of  it 
in  themselves.  Supreme  Ot,,  1866,  Ellicott- 
ville,  Ak).,  Plank-road  Oo.  v.  Buffalo,  &c.,  R. 
R.  Oo.,  20  Barb.,  644. 

26.  Erection  and  removal  of  gates.  The 
provision  of  the  Laws  of  1861,  relative  to 
gates,  &o.,  thereafter  located,  refers  to  those 
thereafter  erected  or  put  up,  although  the  spot 
was  fixed  on  before  the  act.  OntaHo  County 
Ct.  (1861  ?),  Moule  v.  Macedon  &  Bristol  Plank- 
road  Oo.,  6  Hou>.  Pr.,  87. 

27.  In  proceedings  to  remove  a  toll-gate, 
under  the  provisions  of  §  87,  oh.  210,  Laws  of 
1847,  amended  in  §  1,  oh.  487,  Laws  of  1861, 


the  precise  point  to  be  established  is,  that  the 
public  interest  is  prejudiced.  Supreme  Ct.^ 
Sp.  jT,  1862,  Oommissioners  of  Scbroeppell  e. 
Oswego  &  Syracuse  Plank-road  Oo.,  7  Row. 
Pr.,  94. 

28.  A  gate  so  placed  as  to  compel  persons 
coming  on  a  converging  road  to  the  village  to 
pay  half  toll  for  travelling  260  rods  upon  the 
plank-road, — Held,  unjust  to  the  publio  inter- 
est Supreme  Ct.,  1862,  McAllister  v.  Albion 
Plank-road  Oo.,  11  Barb.,  610. 

29.  The  objection  that  an  application  for  an 
order  to  change  the  location  of  a  gate  was 
made  by  only  two  of  the  three  commissionerSy 
cannot  be  raised  on  the  appeal  in  the  Supreme 
Oourt,  when  not  taken  in  the  Oounty  Oourt. 
3. 

30.  The  actiop  and  report  of  the  refereea 
appointed  by  the  Supreme  Oourt  under  the 
act  of  1861  {Laws  of  1861,  ch.  487)>  are  analo- 
gous to  those  of  referees  in  an  equitable  ac- 
tion ;  and  the  judgment  of  the  court  is  one  of 
reversal  or  affirmance  of  the  order  of  the  Coun- 
ty Oourt.    lb. 

31.  The  court  may  order  a  rehearing  before 
the  referees,  when  there  may  have  been  irreg- 
ularity in  their  proceedings,  or  in  the  admis- 
sion of  evidence.  Supreme  Ct.,  Sp.  T.,  1862, 
Oommissioners  of  Schroeppell  v.  Oswego  &, 
Syracuse  Plank-road  Oo.,  7  How.  Fr.,  94. 

32.  Costs.  Where  the  report  of  the  ref- 
erees appointed  by  the  Supreme  Oourt  on  ap- 
peal from  an  order  of  the  Oounty  Oourt  to 
change  the  location  of  a  gate,  modified  the 
decision  of  the  Oounty  Oourt  by  changing  the 
location  of  the  gate,  but  changing  it  to  a  differ- 
ent place  from  that  designated  by  the  Oounty 
Oourt; — Held,  that  neither  party  had  suc- 
ceeded in  the  appeal,  and  the  costs  were  to 
be  awarded  as  seemed  equitable  under  the  cir- 
cumstances of  the  case.  Supreme  Ct.,  1863, 
Matter  of  Oommissioners  of  Lewiston,  16 
Barb.,  186. 

33.  Collection  of  tolls.  Under  the  Lawa 
of  1847,  226,  §  86,  a  plank-road  company  may 
demand  and  receive  toll  at  a  gate,  for  the 
whole  distance  between  it  and  the  next  gate 
in  the  direction  from  which  the  traveller  has 
come,  without  reference  to  the  fact  that  he 
may  not  have  travelled  the  whole  distance 
upon  the  road.  [1  Oai.,  182;  23  Wend.,  198.] 
Supreme  Ct.,  1860,  Mallory  v.  Austin,  7  Barb., 
626.  To  similar  effect,  1862,  McAllister  v. 
Albion  Plank-road  Oo.,  11  Id.,  610. 
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9ft.  The  toU-gstherer  has  a  ri^^t  to  ezaot 
payment  in  advance,  of  toll  from  his  gate  to 
the  next,  or  for  the  dielanoe  between  them, 
which  the  traveller  admits  he  is  abont  to  travel. 
JSypreme  Ct,^  1853,  Kenyon  v.  Seeley,  14  Barb.^ 
«81. 

35.  A  covered  stage  oonstrncted  foi^  carry- 
ing six  passengers  within,  and  with  a  place 
tinder  the  driver's  seat  to  carry  the  mail,  and 
nsed  daily  for  carrying  passengers  and  the 
mul,  and  drawn  by  two  horses,  is  within 
the  provi8i<m  of  Laws  of  1858,  585,  oh.  245. 
Bvpreme  €t,,  1856,  Marselis  «.  Seaman,  21 
Barb,,  819. 

36.  SbieittiMiicmiS.  Where  the  stutnte  (Laws 
&f  1849,  874,  §  2)  exeibpted  "  persons  going 
to  or  from  religions  meetiiig8,'''-jGri^  that  a 
dergyman  was  exempt  as  well  as  layman ',  and 
(the  distance. kiot  being  restricted  by  that  act, 
as  it  is  now  by  Laws  of  1851,  cb.  107,  §  1)  he 
was  entitled  to  travel  any  distance^-^.  ^.,  18 
miies^^for  the  purpose  of  holding  snch  meet- 
ing. Supreme  Ot,y  1852,  Skinner  t,  Anderson, 
12  Barb,,  648. 

37.  The  act  of  1850  repealed  the  exemp- 
tions contained  in  the  turnpike  act,  so  far  as 
it  was  applicable  to  plank-roads.  Supreme 
Ct.,  185^,  Dexter  h  Limerick  Hank-road  Co., 
tr.  ADen,  16  5rtf&.,  15. 

3a  Wife  Of  toU'gdtherer  may  collect 
In  the  absence  of  tke  toll-gatherer  his  wife 
must  be  deemed  to  be  his  agent,  and  if  she 
exacts  more  tiian  lawful  toll,  he  is  liable  to 
the  penalty.  [4  Wend.,  465 ;  10  Johns.,  247 ; 
see,  ttlso,  4  Barb.,  222.]  Supreme  Ot.,  1656, 
Marselis  t.  Seaman,  21  Barb,,  819. 

39.  PwuQitf  iot  exacting.  8e6tion  50  of 
the  Bevised  Statutes, — which  inflicts  a  penalty 
on  every  toU-gatherer  at  any  turapike-gate. 
Who  shall  exact,  &e.,^s  by  Laws  of  1847,  ch. 
^10, 1  47,  as  amended  by  ch.  287,  applied  to 
toll-gatherers  at  plank-road  gates.  [12  Barb., 
648.]    lb. 

As  to  ATdding  payment,  see  Tusnfikx 
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40.  Providing  a  way  to  avoid.  The  de- 
fendant's land  was  bounded  by  a  plank-road, 
and  he  moved  back  his  fence  on  both  sides  of 
the  toll-gate,  and  graded  a  track  there  in  such 
a  way  tiiat  travellers,  if  disposed,  could  evade 
the  gate  by  driving  around  it.  Beld,  that  the 
company  could  not,  on  alleging  that  it  was 
done  with  intent  to  injure  and  defraud  them, 
maintain  an  action  for  injunction  and  damages. 


1.  Loss  or  dama^  arisikig  to  o&ie  persoa  from 
the  use  which  another  ttiakes  of  his  own  prop- 
erty, is  damnum  abaque  io^uria^  and  forms  no 
cause  of  action.  It  is  only  where  the  plaintiff 
has  acquired  an  easement  in  the  tenement  of 
the  defendant,  that  is,  a  right  extending  be- 
yond his  own  premises,  and  rendering  the 
deftndaot's  tenement  subservient  to  his,  that  , 
the  defendant's  right  to  deal  with  his  own  is 
limited  by  the  maxim  eic  utere  tfuo  ut  alienum 
non  Imdae,  [Wheat.,  181;  1  Vent,  289;  1 
Lev.,  122 ;  12  Mass.,  157, 220 ;  18  Wend.,  261 ; 
8  Barn.  <b  A.,  871 ;  8  K  <Sk  W.,  220 ;  4  Paige, 
169.] 

2.  The  defendant  could  not  be  restrained  in 
such  dealing  with  his  own  property,  on  the 
ground  that  he  was  actuated  by  malice.  [13 
Wend,  261 ;  and  see  5  Johns.  Oh.,  101.] 

8.  An  exdusive  right  to  maintain  a  road  is 
not  conferred  by  the  general  act,  and  cannot 
be  implied.  A  corporation  is  strictly  confined 
to  the  privileges  conferred  by  its  charter,  and 
can  take  no  implied  rights  as  against  the  law- 
making power.  [11  Pet,  420;  11  Leigh,  42; 
17  Oonn.,  454;  1  Barb.  Oh.,  547;  8  Sandf. 
Oh.,  625 ;  overruling  1  Johns.  Oh.,  611 ;  5  Id., 
101.]  And  a  fortiori,  a  corporation  should 
not  be  permitted  to  encroach,  by  implication, 
upon  the  rights  of  individuals  who  are  in  no 
respect  parties  to  the  compact  between  it  and 
the  Legislature,  llie  restriction  attempted  to 
be  asserted  by  the  plaintiff,  would  be  an  ease- 
ment on  the  defendant's  land,  which  had  not 
been  expressly  grahted,  and  could  not  be  in- 
ferred. Ot,  of  Appeals,  1854,  Auburn  &  Oato 
Plank-road  Oo.  0.  Douglass,  9  27,  Y.  (5  Seld,), 
444;  reversing  a  0.,  12  Barb,,  558. 

41.  Abandoning  road.  Where  the  capital 
stock  of  a  plank-road  company  has  been  re- 
duced, by  forfeitures  of  stock,  by  the  com- 
pany, for  the  non-payment  of  calls,  if  proceed- 
ings to  abandon  portions  of  the  road,  under 
the  general  plfmk-road  law,  are  signed  or  con- 
sented to  by  stockholders  holding  or  repre- 
senting two- thirds  of  the  capital  as  thus  re- 
duced, this  is  a  sufficient  compliance  with  the 
requisition  of  the  statute.  Supreme  Gt,,  Sp,  T., 
1857,  People  «.  Fishkill  ds  Beekman  Plank- 
road  Oo.,  27  Ban^,,  445. 

42.  Where  a  plank-road  company  suffers 
portions  of  its  road  to  become  impassable  and 
dangerous,  and  thereby  incurs  a  forfeiture  of 
its  charter,  proceedings  subsequently  taken 
and  perfected  by  the  company,  for  abandon* 
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iog  those  portions  of  the  road,  under  the  gen- 
eral plank-road  act,  will  not  cure  the  difflcnl- 
ty.    Nor  will  sabseqnent  repairs.    lb. 

43.  Forfeitiira.  Acts,  on  the  part  of  a 
plank-road  company,  which  are  wilfol,  and 
done  with  an  intention  which  is  contrary  to 
its  duty,  and  forbidden  by  its  charter,  are  not 
waived  by  Laws  of  1854^  167,  ch.  87,  $  6— 
which  declares  that  no  act  or  omission  on  the 
part  of  any  snch  company,  or  of  its  stock- 
holders or  officers,  shall  work  a  forfeiture  of 
its  corporate  power  or  franchises,  unless  the 
same  was  wilful  and  malicious.    lb. 

44.  The  certificate  of  the  inspectors,  or  an 
act  of  the  Legislature,  authorizing  the  defend- 
ants to  terminate  their  road  at  the  point  then 
reached,  is  not  conclusive  upon  the  State  in  a 
direct  proceeding  to  test  the  manner  in  which 
the  road  has  been  constructed.    lb. 

For  Farther  oasea  applicable  to  these  cor- 
porations, see  OoBPOBATioNB,  and  Tubnpiks 
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[Under  tblB  title  are  presented  the  casei  upon  the  fonn, 
enffldency,  and  effect  of  pleadings  in  actions  at  law  In  oonrta 
of  record,  prevlons  to  the  ohangee  introdnoed  br  the  Gode 
of  Proeedare.  The  rales  of  pleading  in  Special  iTooeedinga 
will  be  found  under  the  titles  of  those  seyeral  proceedings. 
The  subjects  of  Yabxakob  and  Aumnatxan  form  separate 
articles.  For  eonyenient  reference  in  practice  onder  the 
present  system,  much  that  relates  to  the  substance  of  state- 
ment in  pleading,  has  been  arranged  In  a  subdiTiaion  nnder 
the  names  of  the  yarious  subjects,  causes  of  action,  and 
defences.  Further  discussions  of  the  substance  which  is 
necessaiy  to  be  presented  In  making  out  each  cause  of  action 
or  defence,  will  be  found  under  its  appropriate  tiUB  elsa- 
wbere.] 
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I.   GSNXSAL  BlTLEB. 

1.  W/iat  Matters  are  to  he  stated  in  Pleading; 
and  how. 

1.  Pleadings  miiat  disoloae.  the  claim 
liiUy.  A  chief  object  of  formal  written  plead- 
ings is  to  apprise  the  opposite  party  of  the 
real  cause  of  complaint  against  him,  so  that 
be  may,  in  like  manner,  interpose  the  proper 
answer  on  bis  part,  and  that  on  the  trial  he 
may  not  be  taken  by  surprise.  This  requires 
that  the  injary  complained  of  should  be  stated 
with  such  fulness  and  certainty  in  the  decla- 
ration as  to  leave  no  reasonable  doubt  of  the 
particular  transaction  on  which  the  plaintiff 
relies,  and  which  he  intends  to  prove,  to 
establish  his  right  of  action.  [1  Ohitt.  PL, 
244.]  Supreme  Ct.^  1845,  Relyea  «.  Drew,  1 
Den.,  561 ;  8.  P.,  1846,  Wilbur  ©.  Brown,  8  Id., 
856 ;  1847,  Walker  «.  Moseley,  5  Id.,  102. 

2.  Xlqaivooal  pleading  to  be  taken  most 
strongly  against  the  pleader.  Supreme  Ct.^ 
1842,  Slocum  v.  Clark,  2  Hill,  475 ;  and  see 


Ferriss  v.  North  American  Fire  Ins.  Co.,  1 
Id.,  71. 

3.  Argument  ConolnaionB  of  law.  That 
whatever  facts  are  necessary  to  constitute  the 
cause  of  action  must  be  directly  and  distinctly 
stated  in  the  declaration.  Arguments,  infer- 
ences, and  matters  of  law  are  to  be  excluded. 
Supreme  Cft.y  1845,  Lipe  v.  Becker,  1  Den.,  568 
To  similar  effect,  N.  T.  Superior  Ot.^  1828, 
McEeon  v.  Lane,  1  Rail,  819. 

4.  A  party  to  a  deed  w^ho  means  to  deny 
it,  must  plead  non  est  factum,  and  cannot,  in 
pleading,  deny  its  operation  by  averring  that 
he  did  not  grant,  or  did  not  release.  [1  Ghitt. 
PL,  488.]  Supreme  Ct.,  1848,  Denniston  t>. 
Mudge,  4  Barl.,  248. 

5.  Averring  that  the  defendant  ^*  had  gpod 
reason  to  believe  that  the  plaintiff  well  knew" 
a  certain  fact,  charges  the  plaintiff,  argnmenta- 
tively,  with  knowledge ;  and  an  argumentative 
plea  is  good  on  general  demurrer.  Supreme 
Ct,  1812,  Spencer  d.  Bouthwiok,  9  Johns.,  814. 

6.  Evidence.  A  pleading  must  set  forth, 
not  the  evidence  of  facts,  but  the  facts  them- 
selves. Supreme  Ot^  1888,  Pidler  v.  Delavan, 
20  Wend.,  57;  1845,  Benjamin  v.  De  Groot, 
1  Den,,  151 ;  1844,  Gaffhey  d.  Oolvill,  6  ffiU^ 
567;  1845,  Pattison  v.  Adams,  7  Id,,  126. 

7.  Mere  plea  of  evidence,  plenary  in  its  de^ 
tails,  available  upon  its  merits,  if  not  specially 
demurred  to.   Oolvin  u.  Burnet,  17  Wend.,  564. 

8.  Generality.  The  general  rule  that  wher- 
ever a  subject  comprehends  a  multiplicity  of 
matters,  generality  of  pleading  is  allowed,  is 
to  be  taken  with  the  qualification  that,  where 
there  is  any  thing  specific  in  the  subject, 
though  consisting  in  a  number  of  particulars, 
they  must  all  be  enumerated.  [11  Johns.,  578 ; 
1  T.  R.,  748.]  So  held,  of  a  justification  of  a 
defamation.  Supreme  Ct,  1822,  Van  Ness  o. 
Hamilton,  19  Johns.,  849.  Followed,  1845, 
Oooper  V.  Greeley,  1  Den,,  847. 

So  held,  of  pleading  the  grounds  on  which 
a  forfeiture  of  a  charter  was  sought.  1882, 
People  0.  Manhattan  Co.,  9  Wend.,  851. 

9.  Certainty.  In  general,  whatever  is  al- 
leged in  pleading,  must  be  alleged  with  reason- 
able certainty ;  and  he  who  pleads  a  contr»ct 
must  set  it  out,  if  he  is  a  party  to  it.  Ct  of 
Appeals,  1847,  Curtis  «.  Jones,  1  How.  App. 
Cos.,  187;  affirming  8.  C,  8  Den.,  590. 

10.  Certainty  to  a  common  intent,  enough 
in  pleading.  Supreme  Ct.,  1801,  Hilldreth  «. 
Becker,  2- Johns.  Cos.,  839;    1802,  Rigga  • 
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IfeiMUf toil,  B  Id.^  193 ;  1812,  Spenofvr  t.  Soatb- 
wick,  9  Johns,y  314;  1848,  Burdick  c.  WorraU, 
4  j^^.,  596  {  aad  s^p  Yao  Nes^  |).  Bfuoilton, 
19 /<?An#.,  349/ 

11.  TbV  both  time  aad  plaoe,  of  evei^  trav- 
ersable fact,  fibould  be  state^.  Su^em$  Ct,^ 
1847,  Gillet  «.  Faircbild,  '^  Den.,  80;  1849, 
Baraes  v,  Matt^soo,  5  Barb,,  375. 

12.  An  eaipcQ^s  avoin^iit  of  material  facts 
is  only  necessary  to  be  made  wben  it  creates 
an  obligation  tbat  would  not  otberwise  exist  of 
proving  upon  tbe  trial  tbe  facts  tbat  it  em- 
braces. [3  Orancb.,  74;  10  Jobns.,  464;  3 
Mass.,  371 ;  16  Pick.,  869.]  K  Y.  Superior 
Oty  1849,  Ford  v.  Babcock,  7  2^,  T.  Leg.  Ohe., 
270;  8.  0.,  less  fully  reported,  2  San^f.,  618. 
Approved  and  followed,  Ot  of  AppeaU,  1854, 
Oole  tJ.  Jesaup,  10  N.  Y.  (6  Seld.\  96;  S.  C, 
10  Eow.  Fr.,  615;  reversing  8.  C,  2  Barb., 
809.    Compare  Frary  v.  Pakin,  7  Johns.,  75, 

13.  Qypotbetioal.  A  pleading  of  new  facts 
in  avoidance,  must  admit  tbe  trutb  of  tbe  mat- 
ter avoided.  An  bypothetical  form  of  admis- 
siq^  is  not  aoflcient  [1  B.  dc  P.,  413 ;  1  0. 
M.  4  R.,  254 ;  10  M.  *  V.,  365  ;  1  N.  Y.  Leg. 
6b#.,  239;  4  Adol.  &  K,  489;  10  B.  <Sc  C, 
263;  1  Cb.  Pi.,  272,  566;  S.teph.  PL,  200.] 
Supreane  Ct,  1846,  Commercial  Bank  «.  Spar- 
roiir,  2  Ben,,  97. 

14u  In  an  action  upon  a  bond,  after  a  plea 
of  non  est  ftkctum,  the  defendant  pleaded  a 
bankrupt  discbarge,  averring  that  tbe  bond, 
^^if  any  soob  were  made,"  was  made  before 
tli^  presenting  of  tbe  petition  in  bankruptcy ; 
— BM,  sufficient,  on  special  demurrer.  Ct. 
of  AppeaU,  1850,  MoOormick  t>.  Pickering, 
4  N.  Y.  (4  ComeU),  271. 

19«  Where  a  material  point  alleged  by  one 
party,  is  fully  confessed  and  avoided, — that  is, 
when  the  other  party  sets  up  a  matter  con- 
sistent with  such  allegation,  but  which,  if 
true,  is  an  answer  to  it,  then  he  cannot  also 
traverse  it.  [1  8aund.,  22,  n.  2.]  N.  Y.  Su- 
perior Ct.,  1829,  Wheelwright  v.  Beers,  2  Hall, 
391. 

16.  Tb»  validity  of  records^  among  which 
are  recognizances  of  bail,  cannot,  in  pleading, 
be  impeached  or  affected  by  any  supposed  de- 
fect or  illegality  in  the  transaction,  on  which 
they  were  founded ;  nor  can  there  be  any  al- 
legation against  the  validity  of  a  record.  [1 
Ohitt.  PI.,  364.]  If  the  record  is  untruly  stated, 
the  defendants  can  avail  themselves  of  such 
defect,  only  by  pleading  nul  tiel  record.    This 


rule  applies  to  recognizance  of  baiL  Supreme 
0^.^  18;i9,  ^en  «.  Ovisgtpii,  16  Johm.,  65. 

^7>  This  rule  extends  only  to  parties  and 
privies,  who  can  bring  error,  and  not  to  stran- 
gerg.  [Cro.  EUz.,  199;  1  Ld.  Raym.,  669;  2 
^o^.,  308.]  Supreme  Ct.,  1825,  Griawold  «. 
Stewart,*  4  6iw.,  itf  7. 

^  Nor  is  the  rule  applicable  to  a  case  of 
want  of  jurisdiction.  The  want  of  Jorisdic- 
tiolt  is  a  matter  that  may  always  be  set  up 
against  a  Judgment,  when  sought  to  be  en- 
forced, or  where  any  benefit  is  claimed  under 
it.  The  want  of  jurisdiction  makee  it  utteriy 
void  and  unavailable  for  any  purpose.  [15 
Johns.,  141 ;  19  Id,,  33.]  Sii^0fne  Ot.,  1828, 
I^Uiam  V.  Edgertoxi,  9  Covo.,  227. 

Oonsnlt,  alsOj  Jubibdiotiov. 

19.  EstablJEJied  prepedenta  not  to  be  dis- 
regarded iu  pleisiding,  eveiU  in  a  matter  of  mere 
form.  Anstice  v.  Holmes,  3  Den.,  244;  Titos 
V.  Follet,  i  'mi/zni  Bo&d  «.  Mitchell,  3 
Bwrh.,  304. 

2.  Duplicity. 

2p.  A  plemdiiic  if  xi9t  ifpiekAm  because  it 
stales  the  eff^^ct  which  w«4  produced  by  the 
act  complained  of;  nor  for  the  reason  tbat  aev- 
eral  words  or  phrases  are  used  to  eatpresa  the 
same  thing.  Supreme  Ct.,  1844,  Gaflhey  «. 
OolviU,  6  mil,  5Q7. 

21.  A  plea  may  contain  as  many  facts  as 
are  necessary  to  QC^Utnte  OOA  defence,  and  it 
is  not,  on  that  account,  double.  [8  Oai.,  160; 
1  Burr.,  316.]  Supreme  Ct.,  1807,  Patcher  v. 
Sprague,  2  Johne.,  462 ;  1897,  Tucker  v.  lAdd, 
7  Ooui.,  460;  S.  P.,  1807,  Ourrie  v.  Henry,  2 
JohM.,  488. 

22.  In  a  purchaser's  suit  against  a  vendor, 
for  breach  of  the  agreement  to  convey,  a  plea 
that  defendant  had  not  refused  to  convey,  nor 
had  he  been  requeated,  is  bad  for  duplicity,  for 
both  are  not  necessary  to  make  out  a  defence. 
Supreme  Ct.,  1831,  Oonn^y  «.  Pierce,  7  Wend., 
129. 

23.  So  in  the  vendor's  suit  for  the  purchase- 
money,  a  plea  setting  up  both  an  offer  to  per- 
form on  defendant's  part,  and  a  want  of  titie 
in  the  plaintiff,  and  also  an  incumbrance  by 
mortgage,  is  bad.  Supreme  Ct.,  1848,  Oamp 
V.  Horse,  6  Den.,  161. 

24.  If  a  plea  is  of  two  distinct  matters,  both 
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of  T^iiah  an  n9ce9Wtj  to  its  validity,  a  repli- 
oation  denying  both  is  bad  for  duplicity.  The 
tcavorae  most  be  <soafioed  to  a  single  point 
S«cb  point,  bowevei:,  may  oonsist  of  several 
facts.  Ct  qf  Mrran^  1881,  Tubbs  c.  Casswell, 
8  Wend.,  129;  S.  P.,  1828,  Satterlee  «.  Ster- 
ling, 8  (7ptc.,  283 ;  1888,  Tattle  v.  Smith,  10 
Wrnd^  886,  K  7,  Superwr  Ct,  1847,  Mo- 
Nolty  V.  Frame,  1  Band/,,  128.  Compare  Ford 
V.  Baboock,  7  If,  F.  leg.  OU,,  270 ;  S.  0.,  less 
folly,  2  8<md/^  518. 

;^  A  ti^Terse  can  be  taken  to  a  single  point 
only,  yet  as  that  point  may  consist  of  a  number 
of  £acts^  t^e  traverse  need  not  be  confined  to 
a  single  £^ct,  but  miy  deny  them  all.  [1  Burr., 
816.]  Sufarw^  Ot,,  1805,  Skong  v.  Smith,* 
8  Cai.,  leo ;  1807,  Patcber  «.  Spragoe,  2  Johns,, 
4d2;  3.  P.,  1824,  McOlore  v.  Erwin,  8  Cow,, 
818 ;  18a7,  Tucker  t>.  Udd,*  7  Id,,  450. 

26.  A  replication  attemptii^  to  avoid  a  plea 
is  not  liable  to  the  charge  of  duplicity,  if  it 
contain  no  more  facts  than  are  necessary  to 
make  out  one  point.  Sluprome  Ct,,  1886,  Bus- 
sell  n.  Sogeisi  15  WmiLd„  851. 

97.  Unneoassary  statements  in  a  repUcation 
all  tending  to  the  point  in  issue,  are  mere  sur- 
plusage, and  do  not  vitiate  a  replication  con- 
cluding to  the  country.  [8  HiU,  547;  1  Deq., 
427.]  Shtpreme  (H„  1848,  Nelson  «.  Louns- 
bury,  8  Bwl^-i  125 ;  ^nd  see  livingstoa  «.  Oa* 
trander,  9  Fan4.»  806. 

28.  A  plea  is  not  rendered  double  by  an  ex- 
press avesment  of  fiiQt^  which,  without  such 
an  averment,  would  be  impUed.  F,  F.  8upo- 
rior  Ct.,  1849,  Ford  f .  Baboock,  7  K  Y.  leg. 
Oba.,  270 ;  8. 0.,  less  fully,  *  Sand/,,  518. 

29l  Di^nct  matters  ceAno^  be  put  in  issue 
by  a  replication,  unJiess  they  are  necessary  to 
oonstitnte  one  point  In  soch  case,  the  facts 
n^ufit  have  a  relation  to  each  other,  and  be  so 
dq>endent  «Ad  connected,  as  to  render  it  ne- 
ceasary  to  s^te  them  all,  in  order  to  make  out* 
the  point  Supreme  Ct,  1808,  Cooper  v.  Heer- 
mance,  8  Johns.,  815. 

30.  A  plea  in  trover,  admitting  the  receipt 
of  the  property  as  £Botor  of  the  plaintifi^  and 
aliec^ng  a  sale  by  his  order,  and  also  averring 
that  the  defendant  was  discharged  under  the 
insolvent  act,  is  bad,  for  duplicity.  Supreme 
Ct.,  1818,  Kennedy  o.  Strong,  10  Johne,,  289. 

31.  In  an  action  for  an  escape,  a  plea  of  an 


*  As  to  the  application  of  the  rule  in  these  casee, 
see  Tattle  v.  Smith,  10  Wend,^  886. 


involuntary  escape,  and  the  return  of  the  pris- 
oner into  custody,  before  action  brou^t,  and, 
also,  that  the  prisoner  was  discharged  from 
imprisonment,  under  the  act  for  the  relief  of 
debtors,  is  not  bad  for  duplicity.  Supreme 
Ct.,  1807,  Currie  v.  Henry,  2  Johns.,  488. 

82.  To  an  assignment  of  breach  averring 
the  cutting  and  carrying  away  of  standing 
timber,  a  plea  denying  cutting  and  carrying  it 
away,  is  bad.  Supreme  Ct.,  1850,  Beach  «. 
Barons,  18  iidf^.,  805. 

33.  DqpiUol^la  a  defect  of  foim  merely, 
which  cannot  be  noticed  except  upon  a  special 
demurrer.  K.  T.  Superior  Ct.^  1829,  Roberts 
V.  Kelly,  2  Hall,  807. 

8.  Videlicet, 

34.  When  an  averment  is  material,  the  ad- 
dition of  a  videlicet  does  not  render  it  imma- 
terial. Supreme  Ct.,  1809,  Vail  «.  Lewis,  4 
Johns,,  460;  1827,  Gleason  v.  McViokar,  7 
Cow.,  42. 

36.  Thus  where  a  declaration  averred  that 
defendant  warranted  that  a  fi»rm  contained  80 
aeres,  and  averred  that  it  did  not  contain 
more  than  50,  and  the  plea  was  Uiat  it  did 
contain  more  than  50,  to  wit,  80  acres.  SM, 
that  the  issue  was  on  the  80  acres.  [8  Burr., 
1780;  2  Saund.,  291,  n.  1.]  Siipreme  Ct., 
1827,  Gleeson  «.  MoVickar,  7  Cow,,  4^ 

36.  Bot  wbere  any  tb&ng  wbipb  is  not 
nmtfiM  is  laid  under  a  videlicet,  the  party  is 
not  concluded  by  it;  tiiough  he  is  where  there 
is  no  videlicet  Supreme  Ct.,  18ft4,  Jansen  «. 
Ostrander,  1  Cow.,  670. 

87.  In  a  dcQlaration  on  a  bond  to  indemnify 
plaintiff  against  being  compeUed  to  make  pay- 
ments, an  allegation  that  the  plaint^  ^^after- 
wards, to  wit,  on"  a  day  specified,  paid  certain 
moneys,  does  not  oonfiue  plaintiffs  proof  to 
that  day.  Ct.  o/  Appeals,  1858,  Lyon  «. 
Clark,  8  K  T.  (4  Seld,),  148;  8.  P.,  1854,  Les- 
ter *.  Jewett,  11  K  Y,  (1  Eem,),  458. 

38.  An  averment  of  offer  of  performance 
ou  the  day  fixed  by  the  contract,  adding  un- 
der a  videlicet  a  wrong  day,  is  good,  for  the 
error  may  be  r^gected  as  surplusage.  [1  Bing., 
28.]  Ct,  o/ Appeals,  1854,  Lester  «.  Jewett, 
11  KY.  (1  Eem.\  458;  reversing  8.  0.,  12 
Barb,,  502. 

4.  Surplusage, 

39.  Daaoriptionof  plaintifia.  The  declara- 
tion described  the  plaintifl^  ^^  as  trustees"  oi 
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«a  aasooiatioii  not  shown  to  be  incorporated, 
and  alleged  that  the  promise  declared  on,  was 
made  to  them  "as  snch  trnstees  aforesaid/' 
Beld^  that  the  contract  was  nevertheless  in 
legal  effect  made  to  them  as  individoals,  and 
the  phrase  **  as  such  tmstees,"  &o.,  might  be 
rejected  as  snrplnsage.  Ot,  of  Appeals^  1851, 
Davis  V,  Garr,  6  IT,  T,  (2  3eld.\  124. 

40.  Nil  debet  to  debt  on  bond,  is  bad  on 
demurrer,  and  cannot  be  regarded  as  snrpliis- 
age  when  inserted  in  a  plea  of  non  €$t  f actum. 
Supreme  Gt,^  1845,  Mozzy  v.  Shattnck,  1  2>«n., 
288. 

41.  Effeot  An  idle,  repugnant,  or  inconsist- 
ent protestando,  is  surplusage,  and  does  not 
affect  the  pleading.  Supreme  Ct.^  1846,  Com- 
mercial Bank  v.  Sparrow,  2  Den,^  97. 

42.  Mere  surplusage  does  not  vitiate.  [1 
Ohitt.  PI.,  282;  4  East,  400;  2  Saund.,  806, 
n.  14.]  Supreme  Ot^  1850,  PoUy  v,  Saratoga 
ft  Washington  R.  R.  Co.,  9  Barb,,  449. 

43.  That  new  matter  stated  in  an  innuendo, 
but  not  necessary  to  support  the  action,  may 
be  rejected  as  surplusage.  [1  Chitt.,  888 ;  9 
East,  98.]  Supreme  Ot,,  1810,  Thomas  9. 
Oroswell,  7  Johns,,  264. 

44.  A  declaration  on  a  sheriff's  bond  alleged 
his  deputy's  neglect  to  sell  under  plaintiff^s 
execution,  which  was  before  the  sheriff  gave 
a  new  bond  with  new  sureties;  and  further 
alleged  that  another  deputy  subsequently  sold 
the  property,  on  another  execution,  and  paid 
over  the  proceeds.  JBeld,  that  the  latter 
allegation  was  piere  surplusage,  and  did  not 
vitiate  the  pleading  on  general  demurrer. 
Supreme  Ot,  1885,  People  «.  Ten  Eyck,  18 
Wend,,  448. 

45.  Need  not  be  proved.  What  may  be 
rejected  as  surplusage,  and  might  have  been 
struck  out  on  motion,  need  not  be  proved* 
Supreme  Ot,  1800,  Allaire  o.  Ouland,  2  Johns. 
Oas,,  52. 

5.  Venue,  I 

46.  Where  no  venne  is  laid  in  the  body 
of  the  declaration,  the  venue  in  the  margin  is 
sufficient.  [Barnes,  488 ;  8  T.  R.,  887;  Tidd's 
K.  B.  Pr.^  875;  8  Wils.,  889;  1  Ohitt  PI., 
279.]  Supreme  Ot,  1812,  Slate  v.  Post,  9 
Johns,,  81.  IT.  7,  Superior  Ot,  1829,  Tappan 
t>.  Powers,  2  Hall,  2*1*1, 

47.  In  a  declaration  upon  a  deed,  a  venue 
stated  in  the  margin, — Held,  not  to  refer  to 
the  place  at  which  the  instrument  was  exe- 


cuted.    Supreme  Ot,  1816,  Alder  e.  Grinw, 
18  Johns.,  449. 

48.  Peraonal  actions  whether  sounding  in 
tort  or  in  contract,  are  in  general  transitory; 
and  the  matter  may  be  laid  to  have  taken  place 
in  the  county  where  the  action  is  to  be  tried, 
without  any  reference  to  the  place  where  the 
thing  really  happened ;  except  where  the  place 
is  matter  of  description.  Supreme  Ot,^  1842, 
Lister  v.  Wright,  2  Hill,  820. 

49.  If  the  matters,  alleged  are  looal  in 
their  nature,  the  truth  of  the  venne  is  mate- 
rial, and  of  the  substance  of  the  issne.  [Steph. 
PL,  288.]  And  if,  in  such  case,  it  appears 
upon  the  face  of  the  pleading  that  the  venue 
is  untrue,  a  demurrer  lies.  Supreme  Ot,  1848, 
Vermilya  v,  Beatty,  6  Barb.,  429.  To  dmilar 
effect,  1884,  Rightmyer  o.  Raymond,  12  Wend,, 
51 ;  Morgan  «.  Lyon,  Id.,  265 ;  1844,  Chapman 
«.  Wilber,  6  Hill,  475. 

50.  Recorda.  A  venue  is  not  necessary  in 
pleading  matter  of  record.  Supreme  Ot,  1887, 
Thomas  v,  Cameron,  17  Wend.,  59. 

51.  A  venne  is  not  neoeasaxy  in  a  plea, 
unless  defendant  Justifies  at  a  different  place. 
The  venue  in  the  declaration  draws  to  itself 
the  trial  of  every  thing  that  is  transitory.  [1 
H.  Bl.,  161 ;  1  Saund.,  8,  a.  247,  n.  1 ;  2  Id., 
5,  n.  8.]  Supreme  Ot,  1810,  Thomas  e.  Rum- 
sey,  6  Johns.,  26 ;  1821,  Davis  «.  Tyler,  18  Id,, 
490;  S.  P.,  1805,  Furman  v.  Haskin,  2  Cdi,, 
869. 

52.  In  an  action  in  an  inferior  oonrt^  the 
cause  of  the  action  mnst  appear  to  be  within 
its  Jurisdiction ;  and  therefore  the  considera- 
tion as  well  as  the  promise  must  be  laid  to 
have  arisen  within  the  jurisdiction,  or  it  is  er- 
ror. But,  a  declaration  averring  an  indebt- 
edness ^*at,  &c,,  and  within  the  jurisdiction  of 
this  court,"  for  goods  sold,  &c.,  is  good  after 
judgment,  there  being  no  special  demurrer. 
Supreme  Ot,  1888,  Grover  v.  Gould,  20  Wend., 
227. 

6.  Profert  and  Oyer. 

53.  When  neoeasaxy.  Proceedings  of 
court,  except  letters  testamentary  and  of  ad- 
ministration, are  never  pleaded  with  a  profert 
in  curiam.  [1  Chitt  PL,  897,  464;  Steph. 
PL,  61-72,  487.]  Supreme  Ot,  1846,  Com 
mercial  Bank  «.  Sparrow,  2  Den,,  97. 

54.  Where  an  instrument,  which  must  have 
been  under  seal,  was  pleaded  without  a  pro- 
fert,— Held,  bad  on  special  demurrer.     lb. 
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59L  Za  ai^aotion  on  an  arbitration  bond, 
profert  need  not  be  made  of  the  award.  Sur 
prems  Gt.^  1805,  Weed  v.  Ellis,  8  Cai.^  258. 

56.  It  is  not  a  sufficient  exonse  for  not 
making  profert  of  the  deed  on  which  the 
action  is  founded,  that  it  was  delivered  when 
made  to  a  third  person,  for  the  benefit  of  the 
parties,  withont  an  allegation  that  it  remains 
in  his  hands  and  plaintiff  cannot  produce  it 
Supreme  Ot,,  1846,  Wheeler  v.  Miller,  2  Ben.^ 
1T2. 

57.  Tranaorlpt  Profert  may  be  made  of 
the  transcript  of  a  recorded  deed,  as  well  as 
of  the  original.  (2  Eeo.  Stat,  48,  §  20.)  Su- 
preme Ot.,  1848,  Olark  v.  Nixon,  5  Eill,  86. 

58.  Vohmteexlng.  If  one  is  not  bonnd  to 
give  oyer,  his  making  profert  will  not  raise 
the  obligation.  A  stranger  to  a  deed  is  not 
bonnd  to  give  oyer ;  it  is  only  a  party  or  privy. 
to  the  deed,  or  to  some  estate  or  interest 
affected  by  it,  or  one  coming  in  and  claiming 
in  right  of  another  who  is  party  or  privy,  who 
mnst  do  so.  [Bhep.  Tonch.,  78.]  Supreme  Ot.^ 
1840,  Van  Rensselaer  v,  Poncher,  24  Wend,, 
816. 

59.  SncoessiTe  letters.  Where  letters  of 
administration  had  been  granted  to  a  previous 
administrator,  the  profert  should  set  forth  that 
fact,  and  that  such  letters  had  been  revoked. 
jr,  F.  Owi.  Fl  (1848  ?),  Ketchum  v.  Morrell, 
%y.T,Leg.Ob8.y6S. 

60.  Oyer  can  only  be  demanded  when  a 
deed  is  pleaded  with  profert.  If  profert  is 
omitted,  the  remedy  is  a  demurrer.  Supreme 
Ot,  1846,  Van  Rensselaer  v.  Saunders,  2  Ebw. 
Pr.,  250. 

61.  The  oyer  most  precede  any  matter 
of  defence^  whether  that  is  set  up  by  plea  or 
demurrer.  Supreme  Ct.y  1841,  Du&n  v. Wright, 
25  W&nd,,  686. 

62.  Ck^iy  mnst  be  complete.  On  oyer 
demanded,  the  party  making  profert  must 
furnish  a  copy  of  the  whole  deed,  including 
the  attestation  clause,  witnesses,  memoranda 
written  at  the  bottom,  and  the  like.  Supreme 
Ot.,  1840,  Van  Rensselaer  v.  Poucher,  24 
Wend,,  816.  To  the  same  effect,  ,1821,  Smith 
«.  Al worth,  18  Johns.,  445. 

63.  But  if  defendant  elects  to  plead  without 
it,  he  waives  it.  Supreme  Ot,  1821,  Smith  «. 
Alworth,  18  Johiu.,  445. 

64b  Where  the  oyer  varies  from  the  in- 
strument declared  on,  the  defendant  may  set 
it  forth  in  his  plea  and  demur,  or  he  may 


plead  rum  estfaettim,  and  avail  himself  of  the 
variance  on  the  trial.  Supreme  Ot,  1881,  Ehle 
V,  Purdy,  6  Wend,,  629 ;  and  see  Henry  «. 
Oleland,  14  Johns,,  400 ;  but  compare  James 
V.  Walruth,  8  Johns,,  410 ;  Jansen  v.  Ostran- 
der,  1  Cow.,  670. 

65.  Condition  of  bond.  If  the  defendant 
seeks  to  avail  himself  of  the  condition  of  a 
bond,  after  oyer  given,  he  must  set  it  forth  in 
his  plea,  otherwise  it  is  no  part  of  the 'record. 
[Gould's  PL,  489 ;  1  Saund.  PI.  &  Ev.,  9,  n.  1 ; 
1  Tidd,  681.]  Supreme  Ct,,  1841,  Allen  %. 
Bishop,  25  Wend,,  414. 

66.  On  amending  the  declaration,  new 
oyer  need  net  be  given,  if  the  first  was  correct 
Supreme  Ct.,  1800,  Lefferts  «.  Byron,  1  Johjis. 
Cos.,  415;  S.  0.,  Col  A  0,  Cos,,  112. 

7.  Assigning  Breaches, 

67.  The  assignment  of  two  breaches  of 

the  same  specific  covenant,  or  stipulation,  in 
the  same  count,  is  bad.  [Oom.  Dig.,  PI.  0., 
88 ;  1  Chitt,  881.]  Supreme  Ct,,  1828,  Patton 
«.  Foote,  1  Wend,,  207. 

68l  In  an  action  by  the  supervisors  on  a 
treasurer's  bond,  plaintiff  assigned  an  ac- 
counting and  balance  in  defendant's  hands, 
the  subsequent  receipt  of  a  further  sum,  and 
his  refusal  to  pay  plaintifis'  orders.  Held, 
that  these  facta  constituted  one  breach,  and 
that  a  rejoinder  taking  issue  upon  the  account- 
ing and  receipt  of  the  further  sums,  and  then 
setting  up  payment  of  some  and  non-present- 
ment of  others  of  the  orders,  was  bad  as  pre* 
senting  immaterial  issues,  and  for  duplicity. 
Supreme  Ct.,  1882,  Supervisors  of  Monroe  v. 
Beach,  9  Wend.,  148. 

69.  Debt  and  covenant  A  declaration  on 
a  bond  conditioned  for  the  performance  of 
covenants,  commencing  in  debt,  and  conclud- 
ing in  assigning  breaches  in  covenant,  is  good 
on  general  demurrer.  Supreme  Ct,,  1816, 
Gale  V.  O'Brian,  18  Johns.^  189;  and  see  12 
U„  216. 

70.  In  debt  on  bond  plaintiff  may  assign 
several  breaches ;  and  may  do  so  either  in  the 
declaration  or  in  his  replication ;  and  it  seems 
that  the  statute  need  not  be  expressly  referred 
to.  Supreme  Ct,,  1805,  Munro  «.  Alaire,  2 
Cau,  820;  1807,  Postmaster-general  9.  Coch- 
ran, 2  Johns.,  418. 

71.  Performance.  Where  the  breaches  are 
assigned  in  the  declaration,  a  general  plea  of 
performance  is  bad.    Supreme  Ct,,  1807,  Post- 
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master-general  v,  Cochran,  2  Johns.^t  418.  To 
the  same  effect,  y,.T,  Superior  (7«.,  1848,  Hart 
c.  Brady,  1  Sand/,,  626. 

72.  A  bond  for  the  payment  of  money  only 
is  not  within  the  statute,  and  pluntiff  cannot 
assign  more  than  one  breach.  Assigning  non- 
payment of  two  several  snms  is  bad,  on  special 
demurrer,  for  duplicity.  Supreme  Ot.,  1812, 
Taft  V.  Brewster,  9  Johns.,  884. 

73.  The  provision  of  2  Rev.  Stat,,  878,  §  6, 
--that  plaintiff  shall  assign  breaches  when  the 
action  is  upon  a  bond  ^^  for  the  breach  of  any 
•condition  other  than  for  the  payment  of 
money,"— extends  to  every  kind  of  condition, 
excepting  one  that  the  obligor  will  pay  a  cer- 
tain sum  of  money  at  a  particular  time,  or  in 
specified  instalments.  A  bond  conditioned 
that  a  third  person  shall  pay,  in  a  certain  con- 
tingency, or  on  demand,  or  an  uncertain  sum, 
is  not  a  bond  for  payment  of  money  within 
the  statute;  and  breaches  must  be  assigned. 
Supreme  Ot,,  1848,  Nelson  e.  Bostwick,  6 
-EKK,87. 

74.  If  breaches  are  not  assigned,  plaintiff's 
verdict  cannot  be  sustained  by  amendment. 
76. 

75.  That  provision  does  not  apply  to  a  bond 
for  the  payment  of  money  by  instalments. 
Supreme  Ct.,  1848,  Harmon  v.  Dedriok,  8 
Barh,,  192 ;  and  see  Spaulding  v.  Millard,  17 
Wend,,  881. 

76.  Under  2  Rev.  Stat,  878,  §  5,  the  as- 
signment of  breaches  of  the  condition  of  a 
bond  other  than  for  the  payment  of  money, 
must  be  in  the  declaration ;  and  disregard  of 
this  is  a  defect  not  of  form  merely.  Supr&me 
m,,  1881,  Beed  o.  Drake,  7  Wrnid,,  845. 

Without  it,  plaintiff  cannot  have  judgment 
for  nominal  damages.  1888,  Barnard  «.  Dar- 
ling, 11  Wend,,  28. 

77.  A  bond  given  on  a  plea  of  title  before  a 
justice,  conditioned  to  appear  in  the  Common 
Pleas,  is  within  2  Rev.  Stat.,  287,  §  60,— re- 
quiring specific  breaches  to  be  assigned.  Sur- 
preme  Ct,,  1842,  Patterson  «.  Parker,  2  Hill, 
698. 

78.  An  asalgnment  in  the  words  of  the 
covenant  js  good,  if  it  necessarily  shows  a 
breach.  Supreme  Ot.,  1806,  Treadwell  v. 
Steele,  3  Cai,,  169;  1809,  Hughes  v.  Smith, 
6  Johns,,  168;  1811,  Smith  «.  Jansen,  8  Id,, 
111;  1817,  Abbott  v.  Allen,  14  Id,,  248; 
1848,  Brown  v,  Stebbins,  4  Hill,  164.  K  F. 
Superior  Gt,,  1828,  McGeehan  «.  McLaughlin, 


1  Hall^  83.     Compare  People  «.  BuaeU,  4 
Wend,^  670. 

79.  Unless  such  an  assignment  necessarily 
amounts  to  a  breach,  it  is  insufficient  Thus, 
on  covenant  ^^to  free  land  from  all  incum- 
brances," the  assignment  should  show  an  in- 
cumbrance. Supreme  Ot,,  1814,  Julliand  e. 
Burgott,  11  Johns,,  6;  8.  P.,  1880,  Thomas  «. 
Van  Ness,  4  Wend,^  649.  Compare  People  v, 
BusseU,  Id.,  670. 

80.  In  assigning  breaches  of  an  ofi&cial  bond, 
it  is  enough  to  say  generally  that  the  delend- 
ant  had  collected  or  embezzled,  &c.,  such  a 
sum,  which  he  had  refused,  &c.,  without  set- 
ting forth  the  particular  items,  which  would 
lead  to  prolixity.  Supreme  Ct.,  1807,  Post- 
master-general 0.  Cochran,  2  Johns.,  418 ;  1809, 
Hughes  V,  Smith,  6  Id,,  168. 

81.  So,  to  say  that  plaintiff  has  been  obliged 
to  pay  to  the  amount  o^  dcQ.,  in  consequenee  of 
the  negligence  and  acts  of  the  detendaat  in  lus 
office  of  under-sheriff  is  good,  at  least  on  gen« 
eral  demurrer.  Supreme  Ct,,  1809,  Hughes  e. 
Smith,  6  Johns,,  168. 

82.  So,  declaring  on  a  sheriff's  official  bond, 
for  the  non-payment  of  money  received  by  him 
for  military  fines,  it  is  not  necessary  to  name 
who  paid  the  money  to  hino,  or  issued  the  war- 
rants on  which  it  was  collected ;  a  reference 
to  the  act  of  1818  makes  the  breach  certain 
enough.  Supreme  Ct,,  1881,  People  e.  Brush, 
6  Wend.,  464. 

83.  Where  the  doing  of  a  single  act  will  be 
a  compliance  with  the  covenant,  or  eondition, 
the  breach  is  well  assigned  if  it  be  in  the  words 
of  the  contract,  or  in  words  of  the  same  sub- 
stantial import;  but  where  there  are  several 
things  necessary  to  the  performance  of  it,  a 
particular  breach  must  be  sasigned.  Thus,  in 
an  action  on  a  sheriff's  bond,  aasigiing  as  a 
breach  that  he  did  not  well  and  faithfully  exe« 
cQte,  &a,  is  not  enough.  He  should  not  be 
required  to  come  prepared  to  justify  his  whole 
official  conduct.    lb, 

84.  Upon  a  covenant  to  pay  money  in  cer- 
tain instalments  at  different  times,  an  allega- 
tion that  tlie  said  sum  (naming  the  amount  of 
an  instalment)  has  not  been  paid,  is  bad  on 
demurrer,  although  it  might  be  inferred  which 
of  the  two  the  pleader  intended.  A  material 
fact  must  be  alleged  with  precision  and  cer- 
tainty, and  not  be  left  to  inference  and  dedno- 
Uon.  Supreme  Ct,,  1812,  Carpenter  e.  Alex- 
ander, 9  Johns.,  291. 
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M.  la  afi^igfuag  bvcBcbas  on  tba  coveointB 
of  seizin  and  of  good  rigbt  Uh  oooTey,  it  la 
anffioient  to  n^gafiiva  the  worda  of  the  ooire- 
nant ;  bnt  the  oovenanta  for  qniet  and  ei^o^ 
meaty  and  of  general  wanrantj,  reqnire  the 
apecification  of  an  eviotian  by  panunonnt  legal 
title.  Alle^ng  that  A.,  having  anperior  ti^ 
at  the  tiBM  of  the  eizeention  of  the  deed,  en- 
tered by  virtue  of  dne  proceas  of  law,  aad 
evicted  the  plalntifi^  ia  soffioient.  [4  Kent^a 
Oom^  479.]  Suprmne  Ot.^  1882^  Rickfirt  v. 
Snyder^  9  WentL,  416. 

8&  Th«  oondition  of  a  treaanrerM  bond  'was, 
that  he  ^^  should  keep  a  separate  aoeonnt  in  the 
bank  of  Am  aa  such  treasurer,  of  all  raoneya,^' 
4^  M<eld^  that  a  breach  might  be*  assi^Md 
by  negativing  the  words  of  the  oondition, 
thoqgh  only  nominal  ^^magea  oonld  be  re^v- 
ered  njtder  H.  Sugnteme  Ot,  188dv  Albany 
Duteh  Oharoh  «.  Yeddar,  14  WerkcL,  1611. 

87.  Wbeie  a  bond  ia  eonditiened  to  do  onis 
thing  or  anothei^t  tho  deolavatlon  mnagt  negar 
tiv^  both.  JSuprefM  Gt.,  1886,  Fe^e  ft.  Til- 
ton,  18  WeTid^  697. 

m^  On  ft  contract  tn  honor  draft  drawn  on 
several  p^raoBs,  a  breach  that  the  defeadani 
djid  not  honor  a  draft  on  one  of  them,  ia  bad. 
Supreme  Ct.,  1841,  Glover  v.  Tnck,  1  SiU^  66< 

80j  Under  a  coveniMikt  to  a^l  laod,  ueing 
diligenoei  to  do  so  to  the  beat  advantage,  and 
piB^  over  the  proeeeds^  assigning  as  a  breach 
that  the;  de^Mdanft  did  not  pay  over  the  pro- 
ceeda  of  the  sal^i,  ia  bad  on  special  demurrer. 
Th^sre  must  be  a  direct  averment  of  a  sale  and 
the  reo«ipt  of  money.  Supreme  C.t^  1848, 
Brown  «.  Stabbins,  4  MUs  164. 

90.  Assigniog  as  a  breach  that  defenduat 
did  not  sett  for  the  best  price  that  could  be 
obtained,  is  also  bad;  for  it  is  uncertain 
whether  the  breach  be  for  not  selling,  or  for 
selling  at  other  than  the  best  price;  and  when 
the.  pleader  undertakes  to  assign  a  breach  oomg 
iog  withia  the  substauce,  intent,  or  effect  of 
the  covenant,  ho  ia  hcdd  to  a  more  strict  rule 
th«n  when  he  follows  its  words.    lb, 

91.  Agaloflt  Biuroty.  In  an  action  for  breach 
of  a  contract  to  buUd  aceordiug  to  a  plan  and 
specificationa,  an  averment  merely,  negativing 
the  perfonnanoe  in  the  words  of  the  contract  is 
insufficient  Enough  of  the  plan  and  specifi- 
cations should  be  stated  to  show,  in  connec- 
tion with  proper  averments,  in  what  particu- 
lar the  contract  was  broken  or  departed  from. 
So  Jield^  in  an  action  against  the  builder's 


.snrely.  Supreme  Ot^  1888,.  Oooney  «.  Wl- 
nantfl,  19  Wend.^  604. 

92.  In  assigning  breachea  of  a  covenant  to 
pay  oetftain  aoconnta,  which  the  plaintiff  had 
paid,  ^^  it  ia  not  neoesaary  to  set  out  the 
aoeonnts.  so  paid,  thereby  prodneing  great 
prolixity.  K  T.  Oom,  PI,  1848,  Jones  ode. 
Hmrbangh,  6  If.  Y.  Leg.  Obe^  19. 

93i  SnbstaflioO.  An  assignment  of  the 
breaofa,  if  acoording  to  the' sense  aad  meaning 
of  the  covenant,  Ihou^  not  in  the  veiy  words, 
is  sfuffideiat  [Com.  Dig.,  tit.  PL,  0.,  46.]  CfL 
<^Srrortt  1820,  Jackson  e.  Port,  17  Johm.^ 
47ft;  affirming  S.  C,  Id^  289. 

Especially  after  verdict  Supreme  Ct.,  1889y 
Pottar  fi.  Bacon,  2  Wend.,  688. 

H.  The  Declaration. 

1.  Form  of  the  Action.    YaHanee  frotn  the 
Writ. 

94.  Iftio  form  of  an  action  ia  dotennlned 
bj!  the  matter  of  the  deoiaration,  and  a  wrong 
name* given  to  the  action  in  the  oommenoe- 
ment  of  the  dedao-atioD,  may  be  disregarded 
as  snrf^usage.  5up2rwn#(7i^.,  1848,  Seneca  Boad 
Oo.  V.  Anbom  &  Boeheater  R.  B.  Oa,  &  SiUf 
170 ;  1848,  Bordiek  o.  WorraU,  4  Barb^  696. 
Ot.  o/Appeakj  1848  [citing  ateo  »  Biag.,  678; 
11  Eaat,  9&;  2  Ohitt  PL,  12;  Grab.  Pr.,  20^ 
Oomes  f^.  Harris,  1  Jf.  Y.  (1  Oomtit.\  228. 

S^  In  an  action  for  breach  of  a  contract,  a 
connt  stating  that  deifendbnt  made  fklse  repr^ 
sentationa  to  pluntiff  to  prevent  him  friam 
being  ready  to  perform  by  reason  whereof 
plaintiff  was  not  ready.  Seld,  a  count  upon 
the  contract,  not  for  the  false  representattions. 
Supreme  Ot.,  1868,  Clarke  «.  Oranddl,  27 
JftwJ.,  78. 

98.  VaiAttBoe.  Where  the  defendant  haa 
been  held  to  bail,  the  declaration  mnat  puraoe 
the  ae  etiam  clanse.  If  plaintiff  varies  the 
nature  of  his  nation,  defendant  may  have  the 
proceedings  set  aside  for  irregularity,  on  mo- 
tion. Supreme  Ct.,  1809,  Rogers  v.  Bogers,  4 
Johne.y  486; 

Followed,  though  the  English  practice  is 
different,  1828,  Durfee  ode.  Heem-street,  1 
Wend.,  806. 

97.  Defendant  cannot  take  advantage  ot  a 
variance  between  the  original  writ  and  the 
declaration,  except  where  he  haa  been  ar« 
rested  and  held  to  bail.  [4  Johns.,  486;  6 
Cow.,  70;    1  Wend.,  806;    2  Wils,,  898;  1 
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SaancL,  818,  n.  8;  1  Ohitt.  Fl.,  488;  Steph. 
on  PI.,  69,  421.]  Supreme  Ct.,  1887,  McFar- 
lan  e.  TownBend,  17  Wend.y  440. 

98.  Under  a  writ  for  a  taking  and  deten- 
tion, plaintiff  cannot  declare  for  a  mere  deten- 
tion. Supreme  Ct,,  1884,  Nichols  «.  Nichols, 
10  Wend.,  680. 

99.  A  declaration  for  breach  of  duty,  as  an 
aactioneer,  in  omitting  to  pay  over  money, 
^0.,  with  a  count  in  trover,  is  not  snch  a  vari- 
ance from  a  writ  in  case,  for  money  received 
in  a  fiduciary  capacity,  as  to  warrant  setting 
aside  the  declaration  on  motion.  If,  T,  Supe- 
rior Ot.,  1847,  Haviland  v.  Tuttle,  1  San^fi, 
668. 

100.  The  first  writ  was  in  the  name  of  the 
plaintiff  as  executor,  and  the  subsequent  pro- 
ceedings were  in  his  own  right, — Held,  after 
verdict,  an  immaterial  variance.  Supreme  Ot^ 
1826  Beekman  9.  Satterlee,  6  ChfD,^  519. 

2.  Caption.    Naming  the  Partiet. 

101.  The  deolaratlon  defined  and  its  re- 
quisites and  the  form  of  reference  to  the  writ, 
stated.    Smith  «.  Fowle,  12  Wend.,  9. 

102.  Premature  aotton.  If  the  cause  of 
action  appears  to  have  accrued  after  the  com- 
mencement of  the  action,  the  declaration  is 
bad  on  demurrer;  and  the  issuing  of  the  writ 
is  the  commencement  of  the  action  for  this 
purpose.  Supreme  Ot,  1808,  Lowry  «.  Law- 
rence, 1  Oai.,  69 ;  1808,  Cheetham  o.  Lewis, 

8  Johns.,  42;  1818,  Fowler  v.  Sharp,  15  Id., 
828;  1828,  Hogan  v.  Onyler,  8  Gow.,  208;  S. 
P.,  1802,  Oarpenter  v.  Butterfield,  8  Johns. 
Cos.,  145 ;  1807,  Bird  «.  Oaritat,  2  Johns.,  842. 
Compare  Sabin  v.  Wood,  10  Id.,  218. 

103.  Date.  The  declaration  must  be  cap- 
tioned of  the  term  when  the  writ  is  returned 
served.  [8  D.  &  E.,  624.]  Supreme  Gt.,lSQB, 
Lowry  v.  Lawrence,  1  Oai.,  69. 

104.  A  declaration  in  a  suit  commenced  by 
capias  must  be  entitled  of  the  term  in  which 
the  writ  is  returnable.  Supreme  Ot.,  1884, 
Craig  V.  Murdock,  12  Wend.,  293.  Followed, 
1846,  Van  Alen  v.  Reynolds,  2  ffou>.  Fr.,  158. 
Compare  Hinman  «.  Mambrat,  Id.,  158. 

105.  When  necessary,  the  declaration,  by 
which  suil  is  commenced,  must  be  specially 
entitled,  so  as  to  show  suit  commenced  after 
action  aocinied.  Supreme  Ot.,  1880,  Paul  v. 
Graves,  5  Hrend.,  76 ;  1882,  Nichols  v.  Nichols, 

9  Id.,  263.  To  similar  effect,  1818,  Waring  c. 
Tates,  10  Johns.,  119. 


106.  The  title  of  the  ooort  should  appear 
in  a  declaration,  bntan  omission  is  amendable. 
Supreme  Ot,  1846,  Teal  v.  Tinney,  2  ffovf.  Ft., 
94. 

107.  Naming  plaintiffa.  A  declaration  by  V 
A.  and  B.,  stating  that  A.,  B.  &  Co.  complain, 
&c.,  is  bad  on  general  demurrer ;  for  it  appears 
on  the  face  of  it  that  there  are  others  who 
ought  to  be  joined  as  plaintiffig.  Supreme  Ot., 
1805,  Bentley  v.  Smith,  8  Oai.,  170. 

106.  The  declaration  must  conform  to  the 
process  in  the  name  of  the  plaintiff.  Supreme 
Ot.,  1828,  Willard  «.  Ifissani,  1  Oow.,  87. 

109.  —  defendanta.  Where  the  process  is 
not  b^able,  or  the  cause  of  action  is  not  spe- 
cified in  the  writ,  plaintiff  may  join  any  num- 
ber of  defendants  in  the  writ,  and  declare 
against  them  severally.  Supreme  Ot.,  1808, 
Montgomery  e.  Hasbrouck,  8  Johns.,  688. 

110.  But  if  the  process  be  bailable,  he  must 
declare  against  alL  Supreme  Ot.,lS19,'Bocia»' 
velt  V.  Soulden,  16  Johns.,  44^ 

Whether  bail  was  in  fact  required  or  not, 
1828,  Bell  V.  Carrell,  1  Oow.,  198. 

111.  If  the  defendaih^s  name  in  the  deolsr 
ration  varies  from  that  in  the  writ,  a  default 
will  be  set  aside.  Supreme  Ot.,  1825,  Hender- 
son V.  Ballantine,  4  Oote.,  549. 

112.  FLctlticnui  name.  The  statute  (2  Bev. 
Stat.,  847,  §  8), — allowing  process  to  be  issued 
against  a  defendant  by  a  fictitious  name,— is 
not  available  te  excuse  a  misnomer,  unless  an 
averment  that  his  name  was  not  known  to 
the  plaintiff,  is  contained  in  the  declaration, 
or  is  alleged  by  way  of  replication  to  a  plea  of 
misnomer.  Supreme  Ot.,  1887,  Waterbury  «. 
Mather,  16  Wend.,  611. 

If  so  alleged  it  is  available.  1888,  Donnelly 
V.  Foote,  19  Wend.,  148. 

113.  In  an  action  against  joint-debtors,  if 
the  one  misnamed  in  the  declaration  is  not 
brought  in,  it  is  ground  of  nonsuit.  Supreme 
Ot.,  1887,  Waterbury  f>.  Mather,  16  Wend.,  611. 

114.  Joinder  of  defendanta.  A  declaration 
in  case  against  several  defendants  for  a  tort, 
some  of  whom  have  not  been  served,  is  bad 
on  special  demurrer.  Supreme  Ot^  1821, 
Mumford  «.  Fitzkugh,  18  Johns.,  457. 

Otherwise  after  verdict,  1807,  Rose  e.  Oli- 
ver, 2  Johns.,  865. 

115.  In  tort,  one  defendant  served  can  be 
declared  against  alone,  if  the  other  is  retomed 
not  found.  Supreme. Ot.,  1845,  Hull  e.  Joes- 
bury,  1  Hofs.  Fr.,  192. 
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8.  Statement  of  the  Cavte  of  Action, 

116.  Certainty.  A  declaration  against  di- 
rectors of  a  company,  charging  them  with 
h&ving  knowingly  loaned  the  funds  npon  in- 
adequate security,  without  any  specification 
of  time,  persons,  or  circumstances,  is  had. 
SufTMM  Ct,,  1829,  Franklin  Ids.  Co.  v.  Jen- 
kins, 8  Wend.,  180. 

117.  A  declaration  alleged  in  substance, 
that  the  defendants  and  their  servanta,  in  man- 
aging their  cars  in  which  plaintiff  was  a  pas- 
senger,  were  so  careless  and  negligent  that  it 
was  unsafe  for  him  to  remain  in  one  of  them, 
and  that,  i^  order  to  free  himself  from  the 
danger,  he  jumped  from  the  car  and  thus  re- 
ceived an  injury, — Held^  sufficiently  certain 
without  stating  all  the  circumstances  that 
produced  the  peril.  I^,  F.  Superior  Ct,j 
1847,  Eldridge  v.  Long  Island  R.  B.  Co.,  1 
Sandf.^  89. 

118.  If  a  plaintiff  have  the  same  Christian 
name  as  the  defendant,  and  after  stating  the 
names  of  each  party  correctly,  and  at  full 
length,  plaintiff  use  the  Christian  name  only, 
as  ^'  the  said  James  being  in  custody,"  it  is 
certain  to  a  common  intent,  and  good  on  spe- 
cial demurrer.  Supreme  Ct,^  1801,  Hilldreth 
«.  Becker,  2  Johne,  Oae.y  889. 

119.  Matter  of  reoord  needs  to  be  pleaded 
with  a  prout  patet  per  reeordum^  only  where 
It  is  the  very  foundation  of  the  action,  not 
when  referred  to  only  by  way  of  inducement. 
[Co.  Litt,  808;  8  Barn.  &  Cr.,  2.]  Supreme 
Ct,^  1846,  Commercial  Bank  v.  Sparrow,  2 
Den,,  97. 

120.  Written  InatnunentB.  In  general,  it 
is  not  enough  to  plead  a  deed  according  to  its 
terms,  especially  if  its  terms  are  inappropriate ; 
but  it  should  be  pleaded  according  to  its  legal 
effect  Supreme  Ot.,  1842,  Willard  v.  TiUman, 
2  Hill,  274.  To  the  contrary  is  Bayley  v, 
Onondaga  County  Mutual  Ins.  Co.  (1844),  6  Id., 
476.    Compare  Scott  v.  Leiber,  2  Wend.,  479. 

121.  It  is  sufficient  to  set  forth  an  instru- 
ment according  to  its  legal  effect,  and  if  th^ 
day  of  the  month  is  blank  in  the  date,  it  may 
be  ^Ued  in  the  declaration.  Supreme  Ot., 
1827,  Grannis  v.  Clark,  8  Cow.,  86. 

So  where  the  date  was  erroneous, — Reld, 
that  the  true  date  might  be  stated  without  any 
averment  of  the  mistake.  Phosnix  Ins.  Co.  9. 
WaldeD,  Anth.  K  P.,  172. 

122.  A  contract  must  be  proved  as  laid  in 


the  declaration.  The  plaintiff  cannot  give  in 
evidence  an  entire  contract,  relating  to  two 
subjects,  when  he  declares  for  one.  [1  Ld. 
Baym.,  785 ;  1  T.  B.,  240 ;  1  East,  1 ;  1  Campb. 
K  P.,  861.]  Supreme  Ct,  1811,  Crawford  «. 
Morrell,  8  Johns.,  253. 

12a  That  claiming  more  damagee  than, 
on  the  face  of  the  declaration,  appears  to  be 
due,  will  not  vitiate.  Supreme  CU,  1800,  Van 
Bensselaer  o.  Platner,  2  Johne.  Cae.,  17. 

4.  What  may  he  recovered  on  the  Common 
Counts;  and  what  must  he  Specially  de- 
clared for. 

124.  In  an  action  of  debt  against  a  atook- 
holder  to  recover  on  his  statute  liability  for 
the  indebtedness  of  the  corporation,  a  general 
indebitatus  count  is  sufficient,  alleging  that 
the  company  was  indebted,  &c,  for,  &c.,  and 
payment  had  been  refused,  although  the  debt 
of  the  company  arose^nder  a  special  contract 
Supreme  Ct.,  1886,  Simonson  v.  Spencer,  15 
Wend.,  648. 

125.  Surety.  That  where  seamen  deliver 
their  wages  to  the  one  who  becomes  surety 
that  they  will  not  desert,  for  his  indenmity, 
he  is  not  liable  on  a  count  for  money  had  and 
received,  to  the  owner  of  the  vessel,  on  the 
desertion  of  the  seamen.  The  remedy,  if  any, 
must  be  on  his  special  undertaking.  Supremt 
Ct.,  1816,  Dodge  «.  Lean,  18  Johns.,  508. 

126.  Money  received.  In  an  action  against 
a  broker  for  the  proceeds  of  a  note  left  with 
him  for  collection, — Held,  that  plaintiff  could 
not  recover  under  the  money  counts,  unless  it 
appeared  that  the  money  had  been  received  by 
the  defendant;  but  payment  of  the  note  to  a 
stranger  was  deemed  enough  to  throw  the 
burden  on  him.  K  Y.  Com.  PI.  (1846  f ),  Peck 
«.  Taylor,  4  K  T.  Leg.  Ohs.,  141. 

127.  That  where  money  is  received  upon  a 
contract  utterly  void, — e.  g.,  an  illegal  wager, 
— ^the  general  count  for  money  received  is  suf- 
ficient, in  an  action  to  recover  it  back.  Su- 
preme  Ct.,  1849,  O'Maley  v.  Beese,  6  Barh., 
658. 

As  to  the  action  by  Hnaband  and  wife  for 
money  received,  see  Thome  v.  Dillingham,  1 
Den.,  254. 

12B.  Gaming.  In  an  action  to  recover  back 
money  lost  at  play,  plaintiff  may  declare  gen- 
erally in  debt  for  money  had  and  received. 
Supreme  Ct.,  1818,  Collins  «.  Bagrew,  15 
Johns.,  5. 
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OtberwlBe,  in  an  action  by  a  common  in- 
former.   1809,  Cole  V.  Smith,  4  Johru.^  198. 

129.  Ooods  sold.  Evidence  of  a  sale  of 
,  goods,  a  subsequent  preeentment  of  an  ac- 

oonnt,  and  a  promise  to  pay  the  balance, — 
Sield,  sufficient  to  enable  plaintiff  to  recover 
on  Hie  imimul  eomputanent  count,  although 
there  was  no  count  for  goods  sold.  K  T, 
Com.  Fl,,  1846,  Geery  v.  Bucknor,  4  N",  7. 
Leg,  Oh.,  844. 

130.  Bills  and  notes.  A  biU  of  exchange 
may  be  given  in  evidence  under  the  money 
counts,  in  an  action  against  the  maker  by  the 
payee;  or,  if  it  is  payable  to  bearer,  in  an  ac- 
tion by  the  holder.  [1  Salk.,  288 ;  Str.,  726 ; 
Burr.,  1516;  6  T.  R.,  128;  Chitt,  199,  191, 
19T.]  JSfuprems  Ot.y  1802,  Oruger  «.  Arm- 
strong, 8  Johnt,  Cos.,  6;  and  see  Arnold  v. 
Crane,  8  Johns,^  79. 

131.  In  declaring  upon  bank-bills,  though 
a  special  demand  and  relbsal  be  necessary,  the 
oommon  counts  are  sufficient.  Supreme  Ct^ 
1888,  People  c.  New  York  C.  P.,  19  Wend., 
118;  1889,  Stowits  v.  Bank  of  Troy,  21  Id., 
186. 

193L  A  note  for  a  sum  named,  payable  in 
land  or  in  chattels,  is  admissible  in  evidence 
under  the  money  counts.  Supreme  Ct.,  1807, 
Smith  V.  Smith,  2  Johm.,  286 ;  1881,  Crandal 
«.  Bradley,  7  Wend.,  811. 

So  a  note  payable  to  bearer  ma;y  be  given 
in  evidence  under  the  money  counts,  in  an 
action  by  the  indorsee  or  bearer  against  the 
maker.  1816,  Pierce  ©.  Crafts,*  12  Johns.,  90. 
Followed,  1819,  Throop  v.  Cheeseman,  16  Id., 
254. 

So  of  a  note  payable  to  either  of  two  payees 
in  the  alternative.  1830,  Walrad  v.  Petrie,  4 
Wend.,  676. 

Otherwise  of  a  note  not  negotiable,  and  not 
expressed  to  be  for  value  received.  1818, 
Sazton  V.  Johnson,  10  J^kns.,  418. 

133.  A  written  promise  to  deliver  to  some 
forwarding  merchant,  with  directions  to  for- 
ward a  certain  sum  in  specified  merchandise, 
directed  to  T.,  for  value  received,  is  a  note 
payable  in  property  which  may  be  given  in 
evidence  under  the  common  counts  in  an  ac- 
tion by  T.  Supreme  Ct,  1860,  Taplin  v:  Pack- 
ard, 8  Barh.,  220. 

134.  A  note  made  by  a  firm  is  competent 


•  8e6  thi«  case  in  table  of  Cassb  Cmtioibbd,  Vol. 
L,  AnU. 


under  the  count  for  money  lent,  although  the 
defendants  are  not  expressly  charged  by  the 
declaration  to  be  partners.  Supreme  Ct.,  1880, 
Mack  D.  Spencer,  4  Wend.,  411. 

139.  A  special  agreement  for  tiie  eat- 
cliange  of  notes,  with  warranty,  cannot  be 
given  in  evidence  under  the  money  counts. 
Supreme  Ct.,  1811,  Richardson  v.  Smith,  8 
Johns.,  489. 

136.  A  note  payable  on  a  contingency 
must  be  declared  on  as  a  special  agreement, 
and  the  consideration  must  be  set  fortli.  Sur 
preme  Ct,  1808,  TInion  Turnpike  Co.  v.  Jen- 
kins, Col.  d  a  Cos.,  264,  279. 

137.  A  goaracnty  of  a  note  Is  a  special 
contract,  and  must  be  declared  on  as  such. 
Supreme  Ct.,  1849,  Ellis  v.  Brown,  6  Barb., 
292. 

Bo  of  any  coUtfteral  promise  to  pay  the  debt 
of  a  third  person.  1841,  Beers  v.  Culver,  1 
Eill,  689 ;  1848,  Mason  v.  Munger,  5  Id.,  618. 
To  similar  eSbct  see  Quin  v.  Hanford,  1  Id.,  82 ; 
and  see  Korthrup  t),  Jackson,  18  Wend.,  85. 

138.  nere  can  be  no  rscov^  agalnsft 
a  snrety,  where  his  character  appears  on  the 
face  of  the  instrument,  without  declaring  spe- 
cially on  the  contract;  and  an  action  against 
the  makers  of  a  promissory  note,  which  one 
of  them  has  signed  as  a  surety  for  the  other, 
is  no  exception  to  the  rule.  [8  Taunt.,  787.] 
Supreme  Ct,  1845,  Butler  v.  Bawson,  1  Den., 
105.  Approved  and  followed,  1849,  Balcom  v. 
Woodrufl;  7  Barb.,  18. 

139.  Executory  and  ezecizted  contracts. 
That  so  long  as  a  contract  is  executory,  the 
party  must  declare  specially ;  but  when  it  is 
executed,  he  may  declare  generally.  Supreme 
Ct,  1840,  Clark  v.  Fairchild,  22  Wend.,  676. 
Compare  Underbill  t>.  Pomeroy,  2  ffill,  603 ; 
7  Id.,  388;  Peltier  f>.  Sewall,  12  Wend.,  386. 

140.  Where  the  special  agreement  is  entire 
and  subsists  in  full  force,  the  plaintiif  cannot 
abandon  it  and  recover  under  the  money 
counts,  but  the  remedy  is  on  the  contract. 
Supreme  Ct,  1816,  Jennings  v.  Camp,  13 
Johns.,  94;  1817,  Clarke  «.  Smith,  14  Id.,  326; 
1821,  Wood  V.  Edwards,  19  Id.,  205;  and  see 
Baymond  «.  Bearnard,  12  Id.,  274.  • 

141.  Where  a  contract  to  transfer  goods  is 
partly  an  exchange  and  partly  a  sale,  and 
every  thing  relating  to  the  exchange  has  been 
executed,  there  is  no  objection  against  de- 
claring generally  for  a  sale  as  to  the  residue. 
[2  Chitt.,  86,  n.  e;   2  Binn.,  4;   Fitz.,  302;  1 
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Wilfl.,117;  BiiU.N.P.,18»;  4  Bos.  &  P.,  880.] 
Supreme  Ot.^  1828,  Porter  «.  Taloott,  1  (7<w., 
869. 

142.  8o,  for  goods  sold  on  a  <H^it,  after 
the  credit  expires,  the  price  may  be  recovered 
on  the  common  counts.  Supreme  Ot.^  18d6, 
Beynolds  «•  Oleveland,  4  Gow,^  282. 

143.  Where  payment  is  to  be  made  in  the 
notes  of  a  debtor,  and  the  notes  being  given 
are  unpaid  at  maturity,  the  creditor  may  de- 
clare as  for  so  much  money  actually  due,  witli- 
out  referring  to  the  notes.    [4  Bos.  &  P.,  880 ; 

6  East,  664.]  Supreme  Ct,^  1828,  Porter  v. 
Talcott^  1  Oou>,y  869. 

144.  A  party  may  recover  under  the  com- 
mon counts,  in  assumpsit,  for  the  stipulated 
price  due  on  a  special  contract,  not  under  seal, 
where  such  contract  has  been  executed.  [12 
East,  1;  6  Dow  &  By.,  277;  10  Mass.,  287; 
4  Cow.,  564;  7  Oranch,  299.]  Ot.  of  Brron, 
1888,  Feeter  u.  Heath,  11  Wend,,  477. 

145.  Whf  re  there  has  been  no  absolute  de- 
livery of  goods  sold,  the  declaration  must  be 
special.  Supreme  Ot.,  1827,  Cutwater  «.  Dodge,. 

7  Coui,,  85. 

146.  Where  a  special  ooont  on  a  note 
omitted  the  words,  ^^or  order," — Held,  that 
plaintiff  might  recover  on  the  money  count 
N,  F.  Com.  PI,  1842,  Van  Saun  «.  Doremus,  1 
JV.  F.  Leg.  Ode.,  27. 

147.  Bffeot  of  fiailure  to  anstain  the  spe- 
cial count.  Where  a  party  declares  on  a 
special  agreement,  seeking  to  recover  thereon, 
but  fails  altogether,  he  may  recover  on  a  gen- 
eral count,  if  the  case  be  such  that,  supposing 
there  had  been  no  special  contract,  he  might 
BtiU  have  recovered.  [1  Bos.  A  P.,  N.  8.,  865.] 
Supreme  Gt.,  1810,  Tuttle  «.  Mayo,  7  Johns., 
182. 

14a  The  plaintiflf  may  recover  on  the  gen- 
eral count,  v[hether  he  has  attempted  to  prove 
the  special  agreement  or  not.  Supreme  Ot, 
1818,  Linningdale  «.  Livingston,  10  Johns.,  86. 
Compare  Jennings  v.  Camp,  18  Id.,  94. 

149.  If  a  special  contract  is  proved,  the 
plaintiff  must  recover  upon  that,  or  fail.  If 
he  has  no  special  count  adapted  to  it,  he  must 
be  nonsuited.  Supreme  Ot,  1828,  Norris  v. 
Durham,  9  Oow.,  151. 

150.  The  fact  that  the  plaintiff  haa  made 
a  ™*«»?^^  in  declaring  according  to  the  real 
contract,  is  no  reason  why  he  should  be  per- 
mitted to  resort  to  his  general  counts.  Supreme 
Ot,  1821,  Robertson  v.  Lynch,  18  Johns.,  461. 
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5.  Alleging  Sjpeeial  Damages. 

151.  WheneTer  the  damages  sustained 
do  not  necessarily  arise  from  the  act  com- 
plained of,  and  consequently  are  not  implied 
by  law,  plaintiff  must,  in  general,  state  the 
particular  damage  which  he  has  sustained,  or 
he  will  not  be  permitted  to  give  evidence  of 
it.  [1  Chitt.  PI.,  886.]  Supreme  Ot,  1819, 
De  Forest  v.  Leete,  16  Johns.,  122;  1885 
[citing  Chitt.  PL,  885],  Squier  v.  Gould,  14 
Wend.,  159;  Slack  v.  Brown,  18  Id.,  890; 
1848,  Bogert  o.  Bnrkhalter,  2  Barl.,  525.  Ot. 
of  Appeals,  1860,  Vanderslice  c.  Newton,  4  K 
F.  (4  Oomst),  130. 

152.  So  held  of  the  expenses  of  counsel, 
made  necessary  by  a  malicious  prosecution. 
Supreme  Ot,  1884,  Strang  v.  Whitehead,  12 
Wend.,  64. 

153.  In  an  action  by  a  mortgais^,  to  re- 
cover damages  from  defendant  for  removing 
buildings  from  the  mortgaged  premises  so  as 
to  render  them  inadequate  to  satisfy  the  mort- 
gage, it  must  be  averred  that  the  mortgagor 
was  insolvent,  and  had  no  property  other  than 
the  mortgaged  premises,  out  of  which  the  debt 
could  be  paid,  or  these  facts  cannot  be  proved. 
Supreme  Ot,  1817,  Lane  v.  Hitchcock,  14 
Johns.,  218.  Compare  Yates  v.  Joyce,  11  Id., 
186. 

154.  In  an  action  for  the  breach  of  tiie 
nsnal  covenant  against  nuisances  in  a  deed 
of  lands,  the  plaintiff  must  show  how  the 
alleged  nuisance  has  injured  him.  Supreme 
Ot.,  1848,  Bogert  v.  Bnrkhalter,  2  Barb.,  626. 

155.  Contract  of  exchange.  Under  a  con- 
tract by  defendant  to  build  a  house  for  the 
plaintiff  and  receive  his  pay  in  land,  the  dif- 
ference in  value  between  the  house  and  the 
land  is  the  natural  and  necessary  measure  of 
damages ;  and  no  statement  of  special  dama- 
ges is  necessary  to  entitle  the  plaintiff  to  give 
evidence  thereof.  Ot  of  Appeals,  1852,  Lar- 
away  v.  Perkins,  10  IT.  Y.  (6  SeU:),  871. 

156.  In  cases  of  tort;  or  misfeasance,  the 
particular  damage  for  which  plaintiff  proceeds 
must  be  the  legal  and  nt^tural  consequence  of 
the  wrongful  act,  and,  in  such  case,  the  special 
damages  must  be  particularly  stated  in  the 
declaration.  [1  Chitt.  PI,  888 ;  8  East,  8 ;  1 
Saund.,  248,  n.  5;  8  T.  R.,  182.]  Supreme 
Ot,  1821,  Butler  «.  Kent,  19  Johns.,  228. 

157.  In  a  private  action  for  obstructing  a 
public  way,  special  damage  must  be  laid  and 
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proven ;  though  it  is  otherwise  in  respect  to  a 
private  way.  Supreme  Ot.^  1848,  Lansing  v. 
Wiswall,  6  Den.^  218. 

158.  Slander.  Where  the  words  of  a  slan- 
der are  not  actionable  in  themselves,  some 
pecnniary  damage  must  be  alleged,  and  it  mnst 
be  laid  as  the  direct  and  immediate,  and  not 
as  the  secondary  oonseqnencea  of  the  slander. 
Supreme  Cty  1842,  Beach  o.  Ranney,  2  EUl, 
809. 

159.  In  an  action  of  slander,  a  general  aver- 
ment  of  loss  of  customers  is  not  a  sufficient 
allegation  of  special  damage.  [Bull.  N.  P.,  71 ; 
Saund.,  248,  n.  6;  1  8tr.,  666.]  Supreme  Ot.y 
1880,  Tobias  «.  Harland,  4  Wend.,  687. 

160.  In  an  action  for  alandar  of  title, 
damage  to  the  plaintiff  must  be  specially 
alleged  in  the  decUration^  and  substantially 
proven  on  the  trial.  Ct.  of  Appeali,  1851, 
Kendall  v.  Stone,  0  K  T,  (1  Seld.),  14;  re- 
versing 8.  C,  2  Sand/.,  269.  Supreme  Ot, 
Sp.  r.,  1848,  Bailey  «.  Dean,  0  Barb.,  297. 

161.  In  an  aotion  for  fareaoh  of  a  contract 
to  give  a  leaa«p  proof  of  expenses  incurred  in 
removing  to  and  preparing  to  occupy  the 
premises,  is  admissible  under  the  general  alle- 
gation of  damage.  [11  Price,  19.]  Supreme 
at.,  1887,  Driggs  V.  Dwight,  17  Wend.,  71. 

162.  LiablUty  of  directoTB.  In  an  action 
by  a  creditor  or  stockholder  of  a  corporation 
against  directors,  to  recover  for  a  breach  of  the 
general  statute  relating  to  corporations,  the 
declaration  sufficiently  shows  the  plaintiff's 
loss,  if  after  stating  the  wrongful  acts  it  al- 
leges whereby  the  plaintiff*s  stock  became 
depredated,  and  of  less  value  than  it  would 
otherwise  have  been,  and  the  plaintiff  thereby, 
and  in  consequence  of  such  violation  of  the 
act,  lost  a  large  sum  of  money,  to  wit,  dec. 
Supreme  Ot.,  1844,  Gaffney  o.  Oolvill,  6  HUX, 
567. 

6.  Several  OounU. 

A.  When  necessary  or  proper.    Defects  in  one  or 
more. 

163.  Distinct  canses  of  action  must  be  set 
forth  by  separate  counts.  Thus  a  count  setting 
forth  a  lease  reserving  $500  rent,  and  a  sepa- 
rate agreement  indorsed  on  the  lease  to  pay 
$200  additional  rent,  and  averring  a  breach  in 
the  non-payment  of  $700,  is  bad  for  duplicity. 
Supreme  Ct.,  1840,  Handy  o.  Ohatfield,  28 
W^nd.^  85. 

164.  A  count  alleging  grievances  to  have 


been  committed,  in  part  by  want  of  care  and 
attention,  and  also  by  the  corrupt  and  wilful 
mismanageiiient  of  the  defendants,  is  bad,  as 
containing  two  distinct  charges,  requiring  sep- 
arate and  different  answers,  and  leading  to 
different  issues.  Supreme  Ct.,  1829,  Franklin 
Ins.  Oo.  0.  Jenkins,  *8  Wend.,  180. 

165.  In  an  action  for  vicJationa  of  a  atat- 
nte^  numerous  violations  of  a  single  subdivision 
of  the  section  of  the  statute  may  be  alleged  in 
one  count  Where  the  plaintiff  is  a  stranger 
to  the  transactions,  and  the  defendant  may  be 
presumed  to  be  cognizant  of  them,  great  gen- 
erality of  pleading  is  permitted.  But  there 
should  be  a  separate  count  for  violations  of  a 
distinct  subdivision.  Supreme  Ct.,  1844, 
Gaffiaey  t>.  OolviU,  6  HiU,  667. 

166.  Defamation.  Different  sets  of  words, 
importing  the  same  charge,  laid  as  spoken  at 
the  same  time,  may  be  included  in  the  same 
count,  and  the  count  for  that  cause  is  not  bad. 
Supreme  Ct.,  1881,  Rathbun  v.  Emigh,  6 
Wend.,  407;  Milligan  o.  Thorn,  Id.,  412. 

167.  Bach  count  in  a  declaration  is  sup- 
posed to  contain  a  distinct  cause  of  action; 
and  must  be  answered  as  such.  Supreme  Ct^ 
1828,  Frets  t.  Frets,  1  Cov>.,  885.    . 

168.  Plaintiir  ahoold  not  be  cotnpeUed  to 
elect  between  different  counts  for  the  same 
cause  of  action ;  for  defendant  may  require 
that  the  Jury  find  for  the  plaintiff  upon  the 
counts  sustained  by  the  evidence,  and  for  him- 
self on  the  others.  Supreme  Ct.,  1848,  Lan- 
sing «.  Wiswall,  6  Den^  218. 

169.  The  plaintiff  may  refer  in  one  count 
to  preceding  parts  of  the  declaration,  and  so 
support  it.  Supreme  Ct.,  1845,  Freeland  o. 
McOuUoagh,  1  Den.,  414.  To  similar  effect, 
1828,  Orookshank  v.  Gray,  20  Johne.,  844; 
1824,  Griswold  9.  National  Ins.  Oo«,  8  Cote., 
96;  1829,  Loomis  v.  Swick,  8  Wend.,  205; 
and  see,  as  to  money  counts,  Porter  v.  Oum- 
ings,  7  Id.,  172. 

170.  One  bad  count  iiatal  on  genercd  ver- 
dict  The  rule  that  where  one  of  several 
counts  is  bad,  and  the  verdict  is  general,  judg- 
ment must  be  arrested,  does  not  apply  where 
from  the  peculiar  nature  of  the  case  it  is  obvi- 
ous that  all  the  counts  refer  to  one  and  the 
same  cause  of  action.  Ct,  qf  Errore,  1807, 
Bayard  o.  Malcolm,  2  Johne.,  550 ;  reversing 
S.  C,  1  Id.,  458. 

171.  Abandoning  one  count  That  if 
there  are  two  counts  for  the  same  cause  of  ac- 
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tion,  and  defendaat  pleads  the  general  issue  to 
both,  and  a  special  plea  to  the  first,  plaintiff 
cannot  abandon  that  count,  and  rely  on  the 
other.  CU  of  Errors^  1838,  Driggs  «.  Rock- 
well, 11  Wend.,  604. 

172.  Two  demandii.  Where,  in  an  action 
of  debt,  two  several  sums  are  demanded  as 
due  and  owing  in  two  separate  counts, — e,  ^., 
$600  each, -^  the  declaration  should,  in  the 
commencement,  demand  the  aggregate  amount, 
the  fiiBt  count  should  demand  $600,  parcel, 
dsc.,  and  the  second  count  should  be  for  $600, 
the  residue,  ^.  Supreme  Ct.,  1880,  People 
«.  7an  Eps,  4  Wend.,  887. 

173.  A  speoifio  avanneiit  of  damage  oon- 
talnad  in  tha  counta  may  be  rejected  as  sur- 
plusage, where  each  count  contains  a  proper 
breach,  and  the  conclusion  of  the  declaration 
contains  a  general  averment  of  damage.  N,  Y, 
SuipeTior  Gt.,  1829,  White  v.  Demilt,  2  Hall, 
406. 

B.  Joinder  of  Counts. 

174.  Counta  admitdiig  of  the  aaine  plea 
and  judgment  may  be  joined, — e,  g.,  debt  on 
Judgment  and  on  simple  contract.  Supreme 
Ct,  1816,  Union  Cotton  Manufactory  v.  Lob- 
dell,  18  Johns^  462.  Compare  Lovett  o.  Pell, 
22  Wend.,  869. 

17&  In  an  action  for  deceit  orjnisfeasance 
in  a  sale,  a  count  on  a  warranty  and  a  count 
in  assumpsit  may  be  joined,  for  the  same  plea 
of  not  guilty  may  be  pleaded.  So  held^  in  sup- 
port of  the  verdict.  Suprev^e  Ct.,  1804,  Hal- 
look  9.  Powell,*  2  Cat.,  216. 

The  contrary  held,  on  demurrer  to  joinder 
of  a  money  count  with  a  count  for  deceit,  there 
being  no  warranty.  1806,  Wilson  «.  Marsh, 
1  Jbhne.,  608. 

176.  Connt  for  treapaaa  damage-feasaut, 
and  for  a  pound  breach  or  rescous,  may  be 
joined.  [2  Ohitt.  PI.,.  297.]  Supreme  Ct,, 
1818,  Baker  v.  Dumbolton,  10  Johns.,  240. 

177.  Counts  in  trespass  «i  et  armie^  and  in 
trover,  since  they  require  different  judgments, 
cannot  be  joined.  Supreme  Ot.,  1819,  Cooper 
e.  Bissell,  16  Johne,,  146. 

17a  Connta  in  tort  and  contract  can- 
not be  joined ;  but  a  declaration  in  an  action 


*  Bat  see  explanations  of  this  case  in  Lovett  v. 
Pell,  22  Wend.,  869;  reversing  S.  C,  19  Id.,  546; 
Svertson  «.  Miles,  6  Johnt,,  188 ;  and  Howe  «.  Cook, 
SI  Wfnd,^  29. 


against  an  agent  or  attorney,  which  contains 
several  counts,  each  containing  allegations 
sufficient  to  support  it,  either  in  tort  or  as- 
sumpsit, is  good.  Supreme  GU,  1814^  Church 
V.  Mumford,  11  Johne,,  479. 

179.  At  common  law  and  on  atatate.  If 
the  plaintiff  counts  both  at  common  law  and 
on  a  statute  which  gives  treble  damages,  and 
has  a  general  verdict,  he  cannot  have  treble 
damages.  Supreme  Ot.,  1828,  Benton  d.  Dale, 
1  Co^.,  160;  1829,  Mooers  «.  Allen,  2  Wend., 
247. 

100.  In  an  action  by  hnaband  and  wifey 
for  a  personal  izjury  to  the  wife,  a  declaration 
containing  also  a  cause  of  action  for  which  the 
husband  alone  could  sue,  though  bad  on  de- 
murrer, is  good  after  verdict.  Supreme  Ct., 
1821,  Lewis  «.  Babcock,  18  Johne.,  443. 

181.  Aaanmpait  and  trover  cannot  be 
joined.  It  is  not  enough  that  the  counts  may 
all  relate  to  the  same  subject-matter;  the  form 
of  action  must  be  the  same  in  all.  [1  T.  B., 
274;  1  Chitt.  PL,  196.]  Supreme  Ct.,  1889, 
Howe  «.  Cook,  21  Wend.,  29. 

18Z  A  count  for  mere  breach  of  contract 
to  sell  and  deliver  goods  for  an  agreed  price, 
although  in  form  sufficient  as  a  count  in  case, 
is,  in  substance,  in  assumpsit,  and  cannot  be 
joined  with  a  count  in  trover.  N.  Y.  Com, 
PI.,  1846,  Bennett  «.  Taintor,  8  Am.  Law  R, 
688. 

183.  Such  a  defect  may  be  reached  by  a 
general  demurrer  for  misjoinder.  [6  B.  &  0., 
268 ;  4  Ad.  &  E.,  N.  S.,  123.]    lb. 

184.  Covenant  and  aaanmpait  cannot  be 
joined.  Supreme  Ct.,  1889,  Pell  ©."Lovett,  19 
Wend.,  546. 

But  the  joinder  is  a  mispleading  that,  under 
the  Revised  Statutes,  is  cured  by  verdict.  Ct. 
qf  Errors,  1889,  Lovett «.  Pell,  22  Wend.,  869 ; 
reversing  S.  C,  19  Id.,  546. 

185.  That  a  connt  for  obatmcting  a  pri« 
vate  way,  may  be  joined  with  one  for  ob- 
structing a  public  way.  Supreme  Ct.,  1848, 
Lansing  o.  Wis  wall,  5  Den.,  213. 

188.  In  actiona  by  and  agalnat  ezecntora. 
A  count  on  a  promise  made  by  the  representa- 
tive, as  such,  may  be  joined  with  a  count  on 
the  decedent^s  promise.  Whether  in  one  or 
in  distinct  counts  is  not  material.  [1  H.  BL, 
102;  7  Bro.  Pari.  Cas.,  560;  6  Johns.,  116; 
1  Ohitt.  PL,  206,  b;  2  Id.,  61.]  Supreme  Ct., 
1811,  Carter  v.  Phelps,  8  Johns.,  440. 

187.  A  count  on  a  cause  of  action,  arising 
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after  the  death  of  a  testator,  cannot  be  joined 
'With  a  oanse  of  action  arising  in  bis  lifetime. 
Supreme  Ct^  1816,  Myer  t^.  Oole,*  12  Johns.^ 
849 ;  1827,  Demott «.  Field,  7  Cow.,  68 ;  1829, 
Reynolds  t.  Reynolds,  8  Wend.y  244;  1840, 
Oillet  «.  Hntcbinson,  24  /i.,  184. 

188.  A  oonnt  upon  an  account  stated  with 
the  representative  may  be  joined,  if  the  ac- 
counting is  of  moneys  alleged  to  be  dne  from 
the  intestate  in  his  lifetime.  Supreme  Ot^ 
1829,  Reynolds  «.  Reynolds,  8  Wend.y  244; 
1840,  Gillet  t^.  Hutchinson,  24  Id.,  124. 

189.  In  an  action  by  an  executor  or  adminis- 
trator, counts  on  promises  to  himself,  as  such, 
and  also  on  promises  to  the  decedent,  may  be 
joined  in  one  declaration,  whenever  the  money 
recovered  will  be  assets  in  the  hands  of  the 
executor  or  administrator.  Supreme  Ot,  1882, 
Pry  V,  Evans,  8  Wend.,,  680. 

190.  An  accounting  with  the  plaintiff  by 
the  defendant,  as  administrator,  without  say- 
ing for  the  indebtedness  of  the  intestate,  cre- 
ates a  cause  of  action  against  the  administrator 
personally ;  but  an  accounting  of  and  concern- 
ing money  due  and  owing  to  the  plaintiff  by 
the  intestate,  in  his  lifetime,  creates  no  per- 
sonal responsibility  in  the  administrator;  it 
raises  no  new  duty  on  his  part ;  and  a  promise 
by  him  upon  such  accounting  may  be  joined 
in  the  same  declaration  containing  promises 
by  the  intestate.  Supreme  Ct.,  1829,  Rey- 
nolds «.  Reynolds,  8  Wend.,  244.  Compare 
Worden  v.  Worthington,  2  Bctrb.,  868. 

191.  If  the  declaration  shows  a  contract 
made  by  the  testator  only,  and  not  by  the 
executor,  a  promise  by  the  executor,  as  such, 
may  be  joined  in  the  same  or  different  counts. 
But  if  the  declaration  sets  up  a  contract  made 
by  the  testator,  it  cannot  be  joined  with  a 
contract  made  by  the  executor.  The  reason 
of  the  rule  is,  that  in  the  one  case  the  executor 
would  be  liable  only  so  far  as  he  had  assets, 
and  in  the  other  case  he  would  be  liable  per- 
sonally, whether  he  had  assets  or  not.  Su- 
preme  Ot.,  1861,  Benjamin  c.  Taylor,  12  Ba/rb,, 
828. 

192.  A  count  alleged  that  defendant  was 
employed  by  the  decedent  under  a  contract 
which  was  to  continue,  until  terminated  by  the 
parties,  or  death,  and  a  final  accounting  be- 
tween them ;   and  that  on  the  death  of  the 


*  See  this  case  in  table  of  Casss  CRmciBSD,  Vol. 
I.,  Afde. 


employer  the  executor  and  executrix  contin- 
ued his  business  for  the  purpose  of  completion 
and  settlement,  and  that  the  executor  prom- 
ised, as  such,  to  pay  the  plaintiff,  and  that  the 
executrix  (who  was  subsequently  appointed) 
subsequently  promised,  dec.,  and  also  that  both 
of  them  promised,  ^.  Held,  good ;  for  the 
contract  is  by  the  testator,  solely  upon  consid- 
erations arising  before  his  death,  and  a  promise 
by  the  representatives  may  be  jonied.    Ih. 

193.  Hie  common  m<mey  ootrnta  may  be 
included  in  one  count,  and  the  plaintiff  may 
recover  pro  tanto,  on  proving  any  one  or 
more  of  the  causes  of  action.  Supreme  Ct.y 
1809,  Bailey  «.  Freeman,  4  Johm.,  fi80. 

194.  The  common  money  oonnts  eannat 
be  joined  in  one  with  a  count  g«iera)ly  for 
certain  lands  sold  and  conveyed.  Supreme 
Ot.,  1816,  Kelson  o.  Swan,  18  Jehm,,  488. 

195.  A  mlfljoinder  of  counts  is  a  latal  de- 
fect in  error.  Supreme  Ct,  1819,  Cooper  «. 
Bissell,  16  Johns.,  146. 

in.  Pleas. 

1.  In  General. 

196.  A  dilatory  plea  is  one  that  only  de- 
lays the  suit  by  questioning  the  propriety  of 
the  remedy,  rather  than  by  denying  the  injury. 
Supreme  Ot.,  1806,  Robinson  i».  Fisher,  8  CfaUy 
99;  8.0.,0oldi  0.  Cae.,462. 

197.  Bveiy  idea  most  answer  tiie  ^vHiole 
declaration  or  count.  [5  T.  B.,  658.]  Supreme 
Ot,,  1880,  Button  v.  Holden,  4  Wend.,  648; 
1884  [citing  20  Johns.,  204],  Etheridge  e.  Os- 
born,  12  Wend,,  899. 

198.  A  plea  answering  only  part  of  a  coimt, 
is  bad.  Supreme  Ot.,  1810,  N^evins  o.  Keeler, 
6  Johns.,  03.  Ct.  of  Errors,  1814,  Spencer  e. 
Sonthwick,  11  Id.,  678.  Supreme  Gt.,  1820, 
Hallett «.  Holmes,  18  Id.,  28 ;  1822,  Van  Ness 
«.  Hamilton,  1 9  Id.,  849 ;  Hooker  «.  Oummings, 
20  Id,,  90;  Sterling  «.  Sherwood,  Id,,  204; 
1829,  Hickok  «.  Goates,  2  Wend,,  419 ;  Jack- 
son «.  McClaskey,  Id.,  641 ;  1832,  Slocnm  «. 
Despard,  8  Id.,  616 ;  1834,  Loder  v.  Phelpe, 
18  id,  46;  1838,  Phelps  t>.  Sowles,  19  /d, 
647;  1840,  Sterry  ©.  Schuyler,  23  Id.,  487. 

199.  The  remedy  is  to  demur.  Supreme 
Ot.,  1822,  Sterling  «.  Sherwood,  20  Johiu^ 
204;  1829,  Hickok  «.  Coates,  2  TTeiul.,  419; 
1832,  Slocum  «.  Despard,  8  Id.,  616. 

200.  Each  plea  must  contain  in  itself  an 
answer  to  the  whole  declaration  or  to  one 
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«otlftt,  wMeheTer  it  proposes  to  anawer.  [20 
-Johns.,  204;  2  Wend.,  419.]  A  part  may  b« 
ddAidd  and  a  part  jostified,  but  this  oljeot  is 
not  ansurered  by  putting  in  firet  the  general 
issue,  and  afterirards  jtistifyhig  a  part.  8v^ 
pr&me  Ot^  1884,  Underwood  «.  OampbeU,  18 
Wend^  78. 

aoii  A  plea  answering  a  part  of  a  coose  of 
aetion  only,  is  bad.  Supreme  Ot.^  1^2,  Wil- 
marth  «.  Baboook,  2  Hill,  194;  bat  compare 
Root  e.  Woodraff;  6  SiU^  418^  whene  other 
oases  are  oited,  and  exceptions  to  this  rule 
steted. 

202.  Bveiy  plea  in  bar  must  answer  the 
whole  deokkfatloii  or  oonnt  to  whieh  it  is 
pleaded,  even  although  the  charge  be  sever* 
a%ie  ifi  its  nature.  [6  Hill,  421.]  Suprm^eOt^ 
1S46,  Cooper  v.  Ghreeley,  1  2^.,  847. 

203.  A  plea  whieh  is  an  answer  to  only 
part  tf  a  fkmnt,  is  bad,  althongli  there  are 
other  pleto  which  go  to  the  whde  action. 
SUprime  (7^.,  1888,  Phelps  «.  Bowles,  19  Wend,^ 
647. 

204.  A  ptoa  in  an  aotfoii  for  libel  which 
nndertakes  to  Jnsrtify  the  whole,  must  answer 
every  past  that  is  tnaterial,  or  the  oitiissioB  is 
fatal.  Ct  o/Mr&ra^  1814,  Spencer  9.  Soalii- 
H^ick,  11  Johfu,,  578 ;  reversing  8.  0.,  10  Id., 
289. 

205<  To  a  declaration  on  an  agreement  to 
pay  for  land  which  the  defendant  oceapied  or 
claimed,  a  pl^li  that  the  defendant  did  not 
occupy  the  land,  is  bad.  Supreme  Ot.^  1817, 
Micomb  9.  Thompson,  14  Johns.,  201. 

206.  A  plea  to  serveral  connts  is  bad,  unless 
it  is  a  legal  answer  to  all.  Supreme  Ct,,  1860, 
Foster  «.  Haisen,  12  jS^ir^.,  647. 

207.  In  trespass,  the  plainti;fl^  in  each  of 
tw^  cofiflfs,  charged  the  taking  of  a  gig;  and 
defendMit  set  forth  a  justification  for  the  tkking 
of  ^^  the  said  gf g,  in  the  several  counts  of  the 
declaration  mentioned.^'  Held,  an  answer  to 
the  Ti^hole  declaration.  Supreme  Gt.,  1888, 
Beekman  e.  Traver,  20  Wend,,  67. 

28(0.  Anegtang  idettttty  of  GOttntB.  Where 
the  declai^tion  contains  several  counts,  it  is 
not  allowable,  after  pleading  to  one,  to  allege 
that  the  others  ref^r  to  the  same  causes  of 
action.  Stipreme  Ct,  1810,  Nevins  «.  Keeler, 
6  Johns.,  68.  Followed,  1840,  Sterry  v.  Schuy- 
ler,  28  Wend.,  487;  1848,  Seneca  Road  Co.  «. 
Auburn  dc  Rochester  R.  R.  Co.,  5  Hill,  170; 
^overruling  Case  v.  Boughton,  11  Wend.,  106. 

209.  Pleaa  pleaded  under  leave  of  the 


court;  must  contain,  in  each  of  them,  suffi- 
cient matter  in  law  to  bar  the  plaintiff's  ac- 
tion, and  they  cannot  be  made  to  depend  on 
facts  stated  in  other  pleas.  Supreme  Ct.,  1807, 
Ourrie  e.  Henry,  2Johne.,  488. 

210.  Bad  in  part  If  an  entire  plea  is  bad 
in  part,  it  is  bad  for  the  whole.  [Com.  Dig., 
PI.  (E.  86) ;  1  Saund.,  887,  n.  1 ;  8  T.  R.,  876 ; 
1  Chitt.  PI.,  628.]  Supreme  Ct^  1817,  Miller 
c.  Merrill,  14  Jdhm.,  848 ;  1827,  Ten  Eyck  e. 
Watterbury,  7  Cow.,  61. 

211.  This  rule  has  no  application  where  the 
objection  is  noerely  on  account  of  surplusage ; 
and  if  the  plea  states  sufficient  matter  in  bar, 
even  if  it  states  something  afterwards  which 
is  inaccurate,  yet  that  will  not  vitiate  the 
whole.  [8  T.  R.,  876.]  Svuprem/e  Ct.,  1814, 
DouglasB  V.  Satterlee,  11  Johns.,  16. 

212.  A  proteatfttton,  in  effect,  admits  the 
allegation  protested  against  in  the  suit  in 
which  it  is  made.  Supreme  Ct.,  1821,  Briggs 
9.  Dorr,  19  Johns.,  96. 

213.  Oolor.  Every  plea  in  confession  and 
avoidaKoe  must  give  color,  by  expressly  or  im- 
pliedly conflBssing  that,  but  for  the  matter  of 
avoidance  contained  in  the  plea,  the  action 
could  be  maitttaiued.  Suprettie  Ct,,  1841, 
Brown  i^.  Artcher,  1  Mil,  266;  1844,  Van 
Etten  9.  Hurst,  6  Id.,  811 ;  1846,  Conger  v. 
Johnston,  2  Den.,  96 ;  8.  P.,  Commercial  Bank 
0.  Sparrow,  Id.,  97. 

214.  In  an  action  of  trespass  by  one  dimm- 
ing under  a  sale  firom  a  defendant  in  an  at- 
tachment, a  plea  that  the  pretended  sale  was 
void,  and  that  t^e  goods  were  the  property  of 
the  de(btor,  is  bad,  as  giving  no  color  to  the 
action ;  but  if  it  admits  that  the  property  was 
taken  from  the  possession  of  the  plaintiff,  it 
plainly  gives  color.  Suprome  Ct.,  1844,  Van 
Etten  e.  Hurst,  6  Hill,  811. 

SL5.  A  plea  to  a  bond  of  indemnity,  which 
avers  payment  of  all  that  the  plaintiff  has 
expended,  instead  of  admitting  the  breaches 
alleged,  and  avoiding  them  by  the  fact  of  pay- 
ment, is  bad.  K  Y.  Superior  Ct.,  1848,  Hart 
t).  Meeker,  1  Sandf.,  628. 

21€.  if  oaa  of  aev^al  |4«aa  of  a  defendant 
going  to  the  whole  cause  ^  action  is  sustained, 
it  bars  recovery  by  the  plaintiff,  notwithstand- 
ing some  other  issues  may  have  been  found  in 
favor  of  the  plaintiff.  Ct.  of  Appeals,  1847, 
Curtis  9.  Jones^  1  How.  App.  Cos.,  187;  af- 
firming S.  C,  8  Den.,  690. 

217.  A  plea  to  the  damagM,  not  to  the 
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breach,  is  teohnioaUy  bad.    ^.  F.  Superit^ 
Ot.,  1848,  Hart «.  Brady,  1  Sandf.,  626. 

2ia  There  oannot  be  a  demurrer  and  a 
idea  to  the  same  part  of  the  deolaration.  [1 
Ohitt.,  280.]  Supreme  Ot.,  1880,  Rickert  «. 
Bnyder,  5  IFimd,  104;  1846,  Snyder  v,  Hear- 
man,  2  Ho^,  Pr,,  279.  Compare  People  ©. 
Ten  Eyck,  18  Wend,,  448. 

219.  In  assumpsit,  the  defendant  oannot 
demur  to  one  and  plead  to  another  of  several 
breaches  assigned  in  the  same  count.  Supreme 
Ct.,  1848,  Pettibone  v.  Stevens,  6  Eilly  268. 

220.  To  a  count  in  covenant  assigning  a 
single  breach^  the  defendant  cannot  plead  turn 
est/actum^  and  also  demur.  Supreme  Gt,y  Sp. 
T.,  1847,  Angell  v.  Kelsey,  1  Barb.,  16. 

221.  A  apecial  plea  which  amountB  to 
the  general  iarae,  is  bad.  Supreme  Ot,^  1818, 
Kennedy  v.  Strong,  10  Johns.^  289. 

But  not  unless  it  clearly  does.  N.  F.  Supe- 
rior Ct.f  1829,  Richards  v.  Cuyler,  2  ffall,  201. 

222.  When  a  party  answers  In  chief  a 
pleading  of  his  adversary,  he  is  generally  pre- 
cluded from  availing  himself  of  any  extrinsic 
objections  to  its  validity,  both  in  civil  and 
criminal  cases,  except  in  the  discretion  of  the 
court.  [1  Leach  Crown  Cases,  11,  420;  1 
Ohitt.  Cr.  L.,  808.]  (Supreme  Ot,,  Sp,  T., 
1862?),  Carter  f>.  Newbold,  7  Bow.  Fr.,  166. 

223.  .After  a  idea  In  bar,  it  is  too  late  to 
object  to  the  jurisdiction.  [Cowp.,  72;  Co. 
L\t.,  127 ;  0.  T.  Raym.,  84 ;  2  Vern.,  484.]  Su- 
preme Ot.,  1808,  Smith  v.  Elder,  8  Johfu.^  105. 

224.  A  foreign  corporation,  by  appearing 
and  pleading  in  chief,  concedes  the  conrt^s 
jurisdiction  of  it.  Supreme  Ot.^  1845,  Cooke 
«.  Champlain  Transportation  Co.,  1  Den,^  91. 

225.  Bqnttable  matters.  A  plea  which 
seeks  to  draw  partnership  accounts  into  a 
court  of  law,  for  investigation  and  settlement, 
is  bad  upon  demurrer.  If,  Y,  Superior  Ct,^ 
1828,  Rogers  v.  Rogers,  1  Ball,  891 ;  Id.,  894. 

2.  Pleas  in  Abatement, 

226.  Misnomer  of  defendant  must  be  plead- 
ed in  abatement.  Supreme  Ct.^  1826,  Mann  v. 
Carley,  4  Gou>,,  148;  RuU  o/1825,  Id,,  167. 

Even  in  case  of  a  corporation.  [1  Chitt. 
PI.,  440;  1  Bos.  &  P.,  40;  8  Anstr.,  986; 
Com.  Dig.,  Abat.  (3  E.);  6  Mass.,  97.]  Su^ 
preme  Ct,,  1824,  Bank  of  Utica  «.  Smalley,*  2 


*  Affirmed  on  other  points,  svb  nom.  Bank  of 
TTtioa  V.  Wagar,  8  Cbw.,  898. 


Cote,,  770 ;  1845,  Methodist  Episcopal  Ohnroli' 
V,  Tryon,  1  Ben,,  451. 

227.  A  plea  of  misnomer  commencing,  '^And 
the  said  A.,'*  admits  defendant  to  be  the  per- 
son sued,  and  is  bad  on  special  demurrer.  Si^ 
preme  Ct^,  1845,  Hyde  «.  Watson,  1  Den,,  670. 

228.  A  mistake  in  the  Christian  name  of  a 
plaintiff  can  be  taken  advantage  of  only  by 
plea  in  abatement  [1  Chitt.  PL,  460;  2  Brod. 
h  Bing.,  84.]  K  Y,  Superuyr  Ot.,  1829,  Coil- 
man  9.  Collins,  2  Ball,  569. 

229.  Alias.  A  defendant  cannot  plead  in 
abatement  because  an  aUae  dietue  is  subjoined 
to  his  name,  where  the  true  name  is  that  which 
precedes  it.  Supreme  Ot,  1809,  Reid  v.  Lord, 
^  Johns,,  118. 

230.  If  the  plaintiff  is  a  fiotftknu  peraon, 
it  may  be  pleaded  in  abatement  Supreme  Ct.y 
1822,  Doe  o.  Penfield,  19  Johns,,  808. 

231.  ZnliEmoy  of  the  plaintiff  must  be  plead<- 
ed  in  abatement  to  be  available.    [1  Chitt  Pl.,» 
486.]     Supreme  Ct,,  1811,  Schemerhom  «. 
Jenkins,  7  Johns.,  878. 

232.  Pendency  of  another  snit  cannot  be 
pleaded  in  abatement,  unless  both  were  com- 
menced at  the  same  tame.   Supreme  Ot,,  1829, . 
Haight  0.  Holley,  8  Wend.,  258. 

233.  The  pendency  of  a  snit  in  the  cifonit 
court  of  the  United  States,  of  another  circuit 
or  State,  is  not  pleadable  in  abatement.  Su- 
preme Ot,,  1815,  Walsh  «.  Darkin,  12  Johns,,  99. . 

234.  The  non-Joinder  of  members  of  a  cor- 
poration, in  an  action  to  which  they  are  made, 
individually  liable  by  their  charter,  must  be 
pleaded  in  abatement.  -  Supreme  Ot.,  1829, 
Allen  V.  Sewall,*  2  Wend,,  827. 

So  held,  of  pleading  in  justice's  court  1828, 
Palmer  o.  Evertson,  2  Oow,,  417. 

235.  —  of  defendant  on  oontraot  The 
fact  that  other  persons  jointly  responsible, 
have  not  been  made  defendants,  must  be. 
pleaded  in  abatement;  and  cannot  be  taken 
advantage  of  on  the  trial.  [5  Burr.,  2617;  2 
Bl.,  947.]  The  rule  applies  to  all  joint  con- 
tracts, as  well  as  to  those  arising  particularly 
from  mercantile  partnerships.  Supreme  Ot.,. 
1801,  Ziele  v,  Campbell,  2  Johns,  Oas.,  882; 
1827,  Williams  c.  Allen,  7  Oout.,  816 ;  S.  P., 
1821,  Robertson  v,  Smith,t  18  Johns.,  459. 


*  Bevened  on  the  merits,  Ct.  of  Srrors,  1880,  6 
Wind.,  885. 

t  See  this  oase  in  table  of  Casbs  Cbiticibkd,  VoL 
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To  the  same  effect,  1828,  Le  Page  o.  McCrea, 
1  Wend,,  164;  but  compare  Gay  «.  Gary,  9 
Oow.,  44. 

236w  A  plea  of  non-Joinder  of  a  dormant 
partner  of  defendant  is  not  snstained  without 
proof  that  the  plaintifb  knew  that,  he  was  a 
partner  at  the  time  of  the  contract.  Supreme 
Ct,,  1888,  N.  Y.  Dry  Dock  Go.  v.  Treadwell, 
19  WeTid,,  025 ;  8.  P.,  1845,  Peck  t>.  Gowing, 
1  2>m.,  232. 

237.  If  a  firm  and  an  indiyidnal  give  a  joint 
and  several  note,  the  members  of  the  firm  are 
considered  as  one  maker;  and  non-Joinder  of 
the  individual  cannot  be  pleaded  in  abatement 
of  a  suit  against  them.  JSupreme  Ot,,  1828, 
Van  Tine  v.  Crane,  1  Wena.y  524. 

23a  —  of  plalntlffii.  The  rule  that  where 
one  of  several  administrators  or  ezecntora  sues 
alone,  the  non-Joinder  can  be  taken  advantage 
of  only  by  plea  in  abatement,  does  not  apply 
where  the  pldntiff  sues  not  in  his  representa- 
tive capacity,  bnt  as  bearer  of  a  note.  Su- 
preme Ct,,  1886,  Packer  «.  Wilson,  l6Wend.y 
843. 

239.  Landlord's  action  lor  iqjviy  by  third 
person.  Whore  mills  were  worked  on  shares 
for  a  time,  and  then  for  another  period  by 
the  same  occnpant  on  a  lease,  and  the  owner 
sned  a  third  party  for  damages  for  interfering 
with  the  supply  of  water  during  both  periods, 
claiming  merely  as  possessor;— j502(2,  that  non- 
joinder of  the  occupant  not  having  been  plead- 
ed in  abatement,  the  owner  was  entitled  to 
recover  for  the  first  period ;  but  he  could  not 
recover  for  the  second  period  under  his  dec- 
laration, he  not  being  then  in  possession.  Su- 
preme Ot,,  1828,  Bich  v.  Penfield,  1  Wend,,  880. 

240.  In  the  former  case  title  need  not  be 
averred ;  lawful  occupation  is  sufficient.  But 
to  sue  as  reversioner,  that  character  must  be 
set  forth,  and  also  the  tenancy.   3, 

241.  Names  must  be  given.  A  plea  in 
abatement,  of  non-Joinder  of  defendants,  must 
give  the  names  truly,  so  that  the  plaintiff  may 
have  a  good  writ  or  declaration  the  second 
time.  If  it  appear  on  the  trial  that  another 
not  named  by  the  plea  was  also  a  Joint-con- 
tractor, the  proof  fails,  and  there  must  be  a 
verdict  for  the  plaintiff.  [8  Ghitt.  PL,  899, 
n.  (F.);  2  Bl.,  951;  2  Marsh,  802;  1  Keny., 
866.]  Supreme  Ct.,  1840,  Mechanics  &  Farm- 
ers' Bank  v.  Dakin,  24  Wend.,  411 ;  1842, 
Hawks  «.  Munger,  2  Hill,  200. 

242.  A  variance  between  the  writ  end 


declaration  cannot  be  pleaded  in  abatement 
Supreme  Ot,,  1884,  Gronly  «.  Brown,  12  Wend,^ 
271. 

243.  BCatter  relating  to  one  defendant 
A  plea  in  abatement  of  the  whole  suit,  for  a 
cause  personal  to  one  of  the  defendants  only, 
is  bad.  Supreme  Ct,,  1889,  Shannon  «.  Gom- 
8tock,21F«kZ.,457.  N,Y, Superior CU^l^^^ 
De  Forest «.  Jewett,  1  Hall,  187. 

244.  Great  strictness  is  required  in  pleas 
in  abatement  They  cannot  be  helped  by  in- 
tendment Supreme  Ct,,  1885,  Haywood  9. 
Ghestney,  18  Wend,,  495;  1888,  Shaw  v,  Dut- 
cher,  19  Id,,  216;  1841,  Burgess  «.  Abbott,  1 
mil,  476;  S.  P.,  1848,  Harkness  «.  Harkness^ 
5  Id.,  218. 

24ft.  laeave  to  amend  a  plea  in  abatement 
should  not  be  granted.  Supreme  Ct,,  1880^ 
Trinder  v,  Durant,  5  Wend,,  72. 

8.  Pleas  in  Bar, 

246.  Matter  in  abatement,  pleaded  in  bar, 
is  bad  on  general  demurrer.  Supreme  Ct,, 
1849,  Stone  v.  Miller,  7  Ba/rh.,  868. 

247.  That  the  action  is  improper  in  fonn, 
cannot  be  pleaded  in  bar.  Supreme  Ct,^  1848, 
Seneca  Road  Go.  «.  Auburn  h  Rochester  R.  R. 
Go.,  5  mU,  170. 

24a  A  defence  arising  subsequent  to 
the  declaration  must  be  pleaded  in  bar  of 
the  farther  continuance  of  the  suit,  and  not  in 
bar  of  the  action  generally.  Such  a  defence, 
therefore,  cannot  be  given  in  evidence  under 
the  general  issue,  but  must  be  specially  plead- 
ed. [4  East,  502;  4  Baro.  h  Gr.,  90.]  And  if 
the  defence  has  arisen  subsequent  to  the  time 
when  the  defendant  has  pleaded  generally  to 
the  action,  he  should  set  up  the  defence  by  a 
plea  puie  darrein  continuance.  Ct,  ofErrore, 
1845,  Boyd  v.  Weeks,  2  Den,,  821.  To  simikr 
effect.  Supreme  Ct,,  1828,  Govell  «.  Weston, 
^{^Johne,,  414;  1884^  Towns  «.  Wilcox,*  12 
Wend,,  508 ;  1848,  Eunzler  f>.  Kohaus,  5  Hill, 
817,    Compare  Wells  «.  Lain,  16  Wend,,  99. 

249.  A  submission  to  arbitration  is  merely 
a  discontinuance,  and  cannot  be  pleaded  in 
bar.  Supreme  Ct.,  1842,  Smith  v.  Barse,  2 
Hill,  887;  explaining  Towns  v.  Wilcox,  12 
Wend,,  508,  and  Green  v.  Patchen,  18  Id,,  298. 
Gompare  Wells  v.  Lain,  15  Id,,  99. 


*  fiat  Bee  Smith  v.  Barse  (2  HiU,  887),  where  it 
was  aaid  that  this  case  decided  nothing  more  than 
that  the  plea  showed  an  arbitration  which  was  a 
discontinuance. 
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Bat  it  may  be  pleaded  in  abatement,  puU 
ddrrein  ctmtinuance,  1S48,  Beedeqnie  v, 
Brownson,  4  Barh^  641. 

250.  l^folidailinlfieatiiB  is  good  only  where 
the  condition  is  to  indemnify.  [1  Sannd., 
157,  n.  1 ;  Oro.  Jac,  868,  «84;  &  Wils.,  136 ; 
2  Oo.,  4 ;  6  Johns.,  42 ;  20  Id.,  168.]  Supreme 
Ot.,  1824,  McOlnre  «.  Erwin,  8  Oew.^  818; 
8.  P.,  1817,  Douglass  «.  Olark,  14  Johne.y  177. 

Thus  it  is  not  a  good  plea  to  an  action  on  a 
bond  for  the  liberties.  1809,  Woods  v.  Rowan, 
6  Johns.y  42. 

251.  It  is  not  good  where  the  action  is  sns- 
talnable  without  showing  that  plaintiff  has 
been  made  liable  to  third  persons.  Suprvne 
Ot.,  1822,  Andrus  v.  Waring,  20  Johns.,  158. 
Ct,  ofJSrrori,  1820,  Jacksoil  «.  Port,  17  Id.y 
479 ;  aflarkning  8.  0.,  Id,,  289. 

252.  Nul  tiel  reobrd.  In  assumpsit  against 
a  corporation  for  damages  assessed  for  land 
taken  for  a  street,  a  plea  of  nul  tiel  record 
fomis  an  immaterial  issue;  and  as  it  concludes 
to  the  court,  a  repleader  should  be  awarded. 
Supreme  Ot,  1810,  StaffoM  «.  Mayor,  Ac.,  of 
Albany,  6  Jehm,,  1. 

i5i.  iiPul  tiel  record  is  not  a  good  plM  in 
all  aotioh  on  a  Judgmeht  of  the  N.  Y.  Marine 
Court,  y,  7.  Com.  PI,  1846,  Fisher  «.  Buy- 
landth,  4  IT.  Y,  Leg.  Obt.,  884. 

2^.  tfotL  infrttgtt  <iotiVeiitio&eDi  is  bad 
on  demurrer,  but  cured  by  a  verdict.  It  puts 
in  issue  every  thing  neicessary  to  charge  the 
defendant  to  perform,  including  the  delivery 
of  the  covenadt.  Supreme  Ot.,  1827,  Roose- 
velt t.  Fulton,  7  Goui,,  71. 

^5.  Itfl  ddbetp  in  debt  on  a  record  or  spe- 
ci'Ulty,  IB  not  a  good  plea,  except  where  the 
record  or  specialty  is  merely  matter  of  induce- 
ment. [1  8aund.,  89,  n.  8 ;  2  Ld.  Raym.,  16 ; 
2  8tr.,  778;  8  Mod.,  107,  n.]  Supreme  Ot, 
1811,  BuUis  t.  Giddens-,  ^JoTvm.,  82;  1814, 
Minton  «.  Wood  worth,  11  Id.,  474.  GU  of 
Errors,  1880,  Clark  «.  Niblo,  6  Wend.,  286; 
affirming  8.  C,  8  Id.,  24,  Supreme  Ct.,  1840, 
Wheaton  «.  Fellows,  23  Wend.,  875 ;  1848, 
Sackett  v.  Andross,  6  Hill,  827 ;  8.  C,  8  N,  7. 
Leg.  Ohs.,  11.  IT.  Y.  Superior  Gt.,  1848,  Hart 
«.  Brady,  1  Sandf.,  626 ;  and  compare  Blyden- 
bttrgh  «.  Carpenter,  Hill  S  Z>.  Supp,,  169 ;  and 
People  «.  Jenkins,  4  K.  Y.  Leg.  Ohe.,  428.  8ee, 
also,  Jansen  v.  Ostrander,  1  Cow.,  670;  An- 
drews V,  Montgomery,  19  Johns,,  162. 

156.  Ml  debet  in  debt  for  rent  on  an  inden- 
ture, is  an  exception.    The  application  of  the 


rule  in  various  cases,  stated.     Supreme  Ot.^ 
1842,  Gatee  v.  Wheeler^  2  HiU,  282. 

257.  Ml  debet  is  not  a  good  plea  to  a  dec- 
laration in  debt^  on  a  money  bond  under  seal, 
stating  no  condition.  But  it  is  otherwise, 
where  the, condition  of  the  bond  is  to  indem- 
nify, dsc,  and  is  set  forth ;  for  here  the  bond 
is  not  tiie  foundation,  but  only  matter  of  in- 
ducement. H.  Y.  (km.  PL  (1844?),  Jenkins 
t>.  Stephens,  8  N.  Y.  Leg.  Obs.,  87. 

25a  The  provision  of  2  Rev.  Stat.,  862,  { 10, 
— auithoridng  notice  of  matter  intended  to  be 
proved  on  the  trial  to  be  given  with  the  plea 
in  certain  cases,  does  not  allow  nU  debet  to  be 
interposed  in  oaee^  where  theretofore  it  had 
not  been  permitted.'  Supreme  Ot,  1888,  White 
f>.  Converse,  20  Wend.^  266.  Followed,  1840, 
Wheaton  v.  Fellows,  28  Id.,  875.  H.  Y.  (km. 
PI.  (1844?)^  Jenkins  «.  Stepheiifi,  ZK  Y.  Leg. 
Obe.,  87. 

259.  But  going  to  trial  admits  the  validity 
of  nil  debet  as  a  genertd  issue.  Supreme  CU^ 
1806,  Meyer  «.  McLean,  1  Johne.,  609;  1807, 
The  same  v.  The  same,  2  Id.,  188 ;  1811,  Bullis 
«.  Giddens,  8  Id.,  82. 

2€0.  Noin  ^at  footam,  in  covenant  or  debt 
on  a  specialty,  admits  eve#y  thing  material 
averred  in  the  declaration  except  the  execu- 
tion of  the  deed.  Gt.  tf  Btrens  1827,  Dale  «. 
Roosevelt,  9  Ge^.,  807.  Supreme  GU^  1817, 
Kane  t>.  Sanger,  14  Johm.^  89 ;  1826,  Thomas 
«.  Woods,  4  GwD.,  178;  1627,  Roosevelt  %. 
Fulton,  7  Id.,  71 ;  1888,  Cooper  e*  Watson,  10 
WefnA.,  202 ;  1849,  People  «.  Rowltod,  5  Bt^rb., 
449;  N.  P.,  1818,  Denton  v.  Bonrs,  Anih. 
H.  P.,  241.  N.  Y.  Superior  Gt.,  1829,  Hig- 
gins  V.  Soloman,  2  Hdll,  482.  To  similar  ef- 
fect, Supreme  Gt.,  1818,  Gardner  v.  Gardner, 
10  Johne.,  47;  1884^  People  «.  Haddock,  12 
Wend.,  476.  Gt.  of  Appeals,  1861,  Haggart 
V.  Morgan,  6  K  Y.  (1  Ssld.%  422;  affirming 
8.  C,  4  San^.,  198. 

261.  Even  a  notice  of  special  matter,  or  a 
stipulation  to  allow  such  matter  in  evidence, 
will  not  enlarge  the  operation  of  this  plea. 
Supreme  Gt.,  1887,  Norman  v.  Wells,  17  Wend.^ 
186.  To  the  same  effect,  1842,  Goulding  e. 
Hewitt,  2  Hill,  644;  and  see  Kane  v.  Sanger, 
14  Johns.,  89 ;  Dale  v.  Bosevelt,  9  Gow.,  807. 

262.  Under  the  plea  of  non  est  factum,  in 
action  of  covenant,  a  mutual  abandonment  of 
the  contract,  or  non-performance  by  the  plain- 
tiff, is  not  available.  Gt.  of  Appeals,  1862, 
Lara  way  v.  Perkins,  10  K  Y.  (6  S^ld.),  871, 
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Ma  4\yM  umpB  prist,  <fec.,  is  a  proper  plea 
in  an  action  of  dower.  Suprmne  Cty  180T, 
Htunpfarey  «.  PhhiAej,  2  <A>%nff.,  484. 

204k  9N)B  ftdCE^sit  ooiififeiilioiMiiif  in  an 
aotiioft  of  corenaBt^  is  bad.  K  Y.  Ckm.  PI, 
1846)  Datis  t.  OlAjtoti,  6  HT.  F.  X«7.  0^., 
100. 

Qta.  MfomMr  tuatnii  imiwaiilt  lA  no  an- 
swer to  a  obarge  of  beating,  wounding,  and 
knocking  down.  Suftsme  Ot,y  1828,  G«tee  «. 
Loansbnry,  20  JohM,y  427. 

2661  A  plAA  of  taadMT  before  suit,  mnst  be 
in  bar  of  damages  only,  and  with  a  profert  in 
ovfid.  JSfuprma  (?t.,  1884,  Ayies  e.  Pease,  12 
irbft<2.,  898. 

267.  A  plea  of  tender  may  be  disregarded 
if  not  aoocmipaiited  with  notlee  thki  the  money 
is  paid  into  cenrt.  [Tidd's  Pr.,  666;  1  Aroh. 
Pr.,  187;  2  Id.,  101;  1  Bnrr.  Pr.,  407.]  But 
the  omission  to  pay  in  the  money  is  but  an 
irregularity,  whioh  the  plaintiff  waives  by 
accepting  a  plea  and  taking  issue  upon  it. 
Sig^reme  €f$.,  1842,  Bheridan  v.  Smithy  2  SUl, 
88a 

26a  Sinde  in  oajBe  of  a  tender  before  suit 
the  defendant  must  plead  tender  and  i^fasal^ 
With  an  uneore  pru%  and  liiust  bring  the 
money  into  court,  his  bringing  it  in  is  ikot  a 
waiver  of  his  tender.  Supreme  Cl.^  1860, 
Vnider  V.  Sedye,  8  £cu^.^  408. 

4.  FleoB  Ftm  Darrein  Contintumee, 

269.  WUat  in  tD  M  so  plBuSML  Faots 
arising  after  issue  can  only  be  pleaded  puigi 
[6  Hill,  808;  2  Den.,  821.]  if.  F.  Superior 
GL,  1848^  Hurt  e.  l£eekei\  1  aamdf.,  628. 

270.  An  executor  or  administrator,  after 
plea  of  the  general  issue  and  pUne  adttiinU* 
tr€mt  prmUr^  may  pltod  puis  a  confession  of 
judgment  to  another  creditor.  [6  Taunt,  888, 
666.]  Supreme  Ot,^  1829,  Lawrence  v.  Bush, 
8  Wend.,  806. 

271.  A  release  from  the  defendant  to  the 
plaintiff  in  replevin,  cannot  be  pleaded  puis 
to  the  sheriff  s  action  on  the  replevin  bond. 
Supreme  Ot,  1884,  Armstrong  e.  Burrell,  12 
Wend.^  802. 

272.  The  indorser,  in  a  suit  against  himself 
alone,  cannot  plead  payment  by  the  maker 
puis.  Supreme  Ot,y  1888,  Oommercial  Bank 
«.  Love,  19  Wend.,  98. 

27a  Judgment  and  satisfaction  in  one  action 
may  be  pleaded  puis  in  another  action  for  the 
same  tort    Supreme  Ct.,  1810,  Thomas  «. 


Rumsey,  6  Jehne,y  26 ;  and  see  Bowne  v.  Joy, 

9  Id,,  221. 

274.  T&At  on  an  etpfpf&eH.  deflsndant  may 
plead  matter  arising  since  the  last  continuance. 
The  plaintiff  may  not  interpose  a  plea  in  bar 
of  tite  defence.  J^tpreme  Ot.,  1887,  Bchenck 
9.  Lincoln,  17  We^nd.,  606. 

275.  Aftftr  venfHot,  or  report  of  referees,  or 
fellieta  md  eognoHt,  matter  which  abates  the 
Writ  cannot  be  so  pleaded.  [1  Oom.  Dig.,  102 ; 
Abat,  1,  84;  Ore.  Oar.,  382,]  Supreme  Ot., 
1816,  Alexander  v.  Fink,  12  JohrU.,  218 ;  1823, 
Plilmer  4).  Hutcfains,  1  Obto.,  42. 

27a  A  plott  fo^  ^  of  ri^ptat,  and  the  judge 
at  fiMti  pH/ue  is  bouhd  to  admit  it  if  verified 
[2  Wils.,  188] ;  and  this  even  after  the  jury 
are  called.  Shpreme  (H.,  1806,  Broome  v. 
Beard^ey,  8  CM,^  172;  S.  0.,  Col.  4b  0.  Cos,, 
498. 

277.  It  need  not  be  verified  unless  tendered 
at  th0  cil^ult  Sf^eme  Ot.,  181%  Bancker 
e.  Ash,  9  John$.i  260. 

I^or  then,  if  the  judge  is  satisfied  of  its  truth. 
1828,  La  Farge  v.  Carrier,  1  Wend.,  89.  Com- 
pare West  c;  Stanley,  1  Sili,  69. 

27a  It  is  in  the  discretion  of  th^  court 
whether  it  will  be  received^  if  a  tdrm  has  in- 
tervened mnoe  the  happening  of  tiie  matter  of 
it  Supreme  Ct.,  1812,  Morgan  e.  Dyer,  9 
/(^AtM.,  266;  ahd  10  Id.,  161;  1828,  Ludlow 
9.  HcOrea,  1  Wend.,  228;  and  see  Merchants' 
Bank  e»  Moore,  2  Jokne.,  294 ;  Toffb  e.  Gibbons, 

10  Wend.,  689. 

27^.  The  defendant  allowed  to  plead  his 
discharge  jmii  after  a  lapse  of  more  than  ohe 
continuance,  on  payment  of  costs.  Shawe  e. 
Wihnerden,  2  Oai.,  880;  S.  0.,  (M.  db  0.  Oae,, 
424. 

280.  Matter  arising  intermediate  the  term 
and  the  cirouit  should  be  pleaded  at  the  circuit. 
Supreme  Ot.,  1829,  Fidd  «.  Goodman,  8  Wend., 
810. 

261.  A  plea  |HiM  should  be  pleaded  on  the 
first  day  of  the  term  next  after  the  matter  of 
it  arose,  unless  there  was  A  drcult  in  the  mean 
time.  When  it  comes  in  due  time,  it  is  a  mat- 
ter of  right,  and  cannot  be  rejected.  If  not 
pleaded  in  time,  the  pliaintiff,  or,  at  circuit,  the 
judge,  may  refuse  to  receive  it  Supreme  Ot., 
1846,  Sandford  e.  Sinclair,  8  Den.,  269. 

282.  8«r^oe.  Whdie  it  is  filed  in  term 
time,  a  copy  must  be  served ;  but  not  where 
the  matter  of  the  plea  arises  in  vacation,  so 
that  it  can  only  be  offered  at  circuit  to  prevent 
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a  trial    SuprmM  Ct,^  1816,  Barhydt  v.  Glow, 
18  Johm,,  167. 

283.  Right  to  plead  a  discharge  j)vi«,  waived 
by  delay,  under  peonliar  drcamstanoes.  Sand- 
ford  V.  Sinclair,  8  Den,^  269. 

284.  A  plea  pniB  waives  all  former  pleas. 
[6  Bac.  Abr.,  479 ;  Cro.  Eliz.,  49 ;  1  Ld.  Raym., 
698;  Bulli  N.  P.,  809;  1  Salk.,  178;  2  Wend., 
800.]  Supreme  Gt,^  1888,  Kimball  «.  Hunting- 
ton, 10  Wend,^  676 ;  1886,  Oalver  «.  Barney, 
14  Id,,  161 ;  (1846 1),  Dauchy  v.  Van  Alstyne, 
8  5<w.Pr.,  100. 

So  heldy  of  a  plea  setting  np  a  partial  pay- 
ment pending  suit  N,  F.  Com.  PI.,  1848, 
Lambert «.  Hyatt,  ^N.Y.  Leg,  Ob$.,  288. 

285.  Otherwise,  if  it  merely  affects  the  rem- 
edy,— tf.  g,y  a  discharge  exempting  the  body 
from  imprisonment.  Supreme  Ot,  1829,  Ray- 
ner  v.  Dyett,  2  Wejid,,  800;  1886,  Onlver  «. 
Barney,  14  Id.,  161. 

286.  ^plea  puU  of  a  matter  in  abatement, 
is  not  a  waiver  of  the  preceding  pleas  to  the 
merits.  Supreme  OL,  K  P.,  1810,  Wood  «. 
White,  Anth.  K  P.,  806. 

287.  A  plea  puU  which  goes  to  a  part  only 
of  the  claim,  or  to  one  count  only,  is  a  waiver 
of  prior  pleas  only  pro  tanto.  Supreme  Ct,, 
1889,  Morris  v.  Cook,  19  Wer^,,  699. 

6.  Double  Pleas, 

28a  Uaelefla  plea.  Where  of  two  pleas, 
every  matter  of  defence  that  can  be  admitted 
nnder  the  first,  may  be  given  in  evidence  un- 
der the  second,  the  first  is  useless,  and  should 
be  struck  out  on  motion.  Where  the  defence 
is  complicated,  and  the  propriety  of  the  pleas 
demands  a  close  investigation,  the  court  will 
not  interfere.  Supreme  Ct,,  1799,  Thayer  «. 
Rogers,  1  Johne^  Cos.,  162. 

289.  Wbat  pleaa  may  be  joined.  When 
there  are  several  pleas,  ftul  tiel  record  can 
never  be  one  of  them.  The  statute  allowing 
several  pleas  does  not  apply  to  a  defence  which 
the  party  may  reduce  to  absolute  certainty. 
Supreme  Ct,,  1796,  Games  «.  Duncan,  Col,  <Sb 
0.  Cos.,  41. 

290.  In  an  action  of  debt,  on  a  judgment 
obtained  in  another  State,  defendant  was  or- 
dered to  elect  between  his  pleas  of  nul  tiel 
record  and  nil  debet,  Le  Oonte  e.  Pendle- 
ton, 1  Johm,  Com.,  104;  8.  0.,  Col,  S  C,  Cos,, 
76. 

291.  Nul  tiel  record,  no  judgment,  and  no 
ea,  sa,y  not  incompatible  in  an  action  on  re- 


cognizance against  bail.    Supreme  Ot^  1829, 
Shiland  o.  Corey,  2  Wend.,  246. 

292.  Pleas  of  an  insolvent  discharge  and 
nul  tiel  record,  cannot  be  joined,  but  the  ob- 
jection cannot  be  taken  on  general  demurrer. 
N.  Y.  Superior  Ct,,  1829,  Delavan  e.  Stanton, 
2  HaU,  190. 

293.  In  replevin,  plaintiff  may  plead  both 
non  eepit,  and  property  in  himself  or  a  stran- 
ger. Supreme  Ct,,  1814,  Shuter  e.  Page,  11 
Johne,,  196. 

294.  In  a  cause  removed  from  a  justice's 
court  on  a  plea  of  title,  the  defendant  cannot 
put  in  the  general  issue  with  his  plea  of  title. 
Supreme  Ct,  1804,  Strong  p.  Smith,  2  Cat., 
28;  S.  C,  Col.  4b  C.  (7«.,  840. 

295.  Defendant  in  replevin  cannot,  by 
giving  his  justification  the  form  of  a  plea  in- 
stead of  an  avowry,  deprive  the  plaintiff  of 
his  right  to  put  in  several  pleas  thereto.  Sur- 
preme  Ct,,  1889,  McPherson  «.  Melhinch,  20 

Wend.,  671. 

296w  Signatore.  Special  or  double  pleas 
ipust  be  signed,  by  counsel,  as  such.  Supreme 
Ct,  1809,  Dubois  v.  Philips,  6  Johne.,  286; 
1811,  Satterlee  o.  Satterlee,  8  Id.,  827.  N,  Y. 
Superior  Ct.,  1829,  Barrow  9.  Sabbaton,  2 
Hall,  848. 

297.  PUns  adminiatra/oit  alone,  need  not 
be.  Supreme  Ct.,  1811,  Satterlee  e.  Satterlee, 
8  Johns,,  827. 

298.  CounsePs  indorsement  sufi&cient^  Man- 
hattan Co.  t>.  Miller,  2  Ca/L,  60;  S.  C,  Ool  d 
C,  Cos.,  846. 

299.  Meotion.  After  the  plaintiff  has  de- 
murred, he  cannot  move  to  compel  the  de- 
fendant to  elect  between  his  pleas.  Supreme 
Ct.,  1800,  Doyle  v.  Moulton,  1  Johns,  Gas,, 
246;  8.  C,  Col  A  C,  Cos.,  91. 

6.  The  Conclusion, 

300.  Averment  A  plea  introducing  new 
matter,  must  conclude  with  an  averment 
[Doug.,  60 ;  2  T.  R.,  576.]  Supreme  Ct,  1806, 
Service  v.  Heermanoe,  1  Johns.,  91;  1816, 
Coan  f).  Whitmore,  12  Id.,  868. 

301.  To  the  coontry.  A  plea  of  ntU  tiel 
record  to  a  judgment  recovered  in  the  Circuit 
Court  of  the  United  States,  since  that  court  is 
to  be  regarded  as  a  court  of  another  govern- 
ment, must  conclude  to  the  country.  Supreme 
Ct.,  1820,  Baldwin  v.  Hale,  17  Johns,,  272. 

302.  Where  a  plea  contains  matter  of  fact 
and  matter  of  record,  it  may  conclude  to  the 
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ooimtrj.  [0  Johns.,  114.]  Supreme  Gt^  1810, 
Thomas  t.  Rnmsey,  6  Johiu,,  26 ;  1827,  Allen 
«.  Orofoot,  7  Oow.,  46. 

303.  At  the  close  of  a  plea  conclnding  to 
the  country,  the  addition  of  ^*&o.'^  is  a  snffi- 
dent  Hmiliter,  Supreme  Ot,^  1828,  Eyeritt  o. 
De  Groff;  1  Cow,,  218. 

304.  &i  abatement  or  bar.  A  plea  of  alien 
enemj  may  conclude  in  abatement,  or  in  bar; 
thoogh  the  former  may  be  more  proper,  as  the 
disability  is  temporary.  Supreme  Ot^  1818, 
Bell  «.  Ohapman,  10  Johns,^  188;  and  see 
Jackson  v.  Decker,  11  /i.,  418. 

305.  The  prayer  of  a  plea  of  revocation,  in 
answer  to  a  declaration  setting  forth  a  bond 
and  award,  may  be  in  bar  of  the  action.  Su- 
preme Ot^  1828,  Frets  «.  Frets,  1  Gow.y  886. 

306.  A  plea  which  concludes  in  bar,  though 
it  begins  in  abatement,  is  to  be  taken  as  a  plea 
in  bar.  [1  Ld.  Raym.,  598.]  Supreme  Ot,^ 
1818,  Schoonmaker  v.  Elmendorf,  10  Jokne.j 
49 ;  and  see  Jenkins  v,  Pepoon,  2  Johns.  Oa$., 
812. 

7.  Verifications, 

307.  In  an  aotion  for  escape^  if  a  plea  of 
a  voluntary  return  is  not  verified  by  affidavit, 
as  required  by  1  Rev.  L.,  426,  plaintiff  if  he 
accepts  the  plea,  without  affidavit,  cannot 
make  the  objection  at  the  trial.  He  should 
treat  the  plea  as  a  nullity,  or  move  the  court 
to  set  it  aside.  Gt.  of  Errors^  1819,  Rich- 
mond «.  Tallmadge,  16  JohM,^  807. 

308.  A  plea  or  notice  of  a  voluntary  re- 
turn, is  within  the  equity  of  1  Rev.  L.  of  1818, 
426, — ^which  requires  that  on  a  plea  or  notice 
of  retaking  on  fresh  snit,  defendant  shall  file 
an  affidavit  that  the  escape  was  without  his 
knowledge,  privity,  &c.  Supreme  Gt,y  1827, 
Gould  «.  Bruce,  6  OSeh0.,  601. 

309.  A  plea  of  privilege  by  an  attorney 
need  not  be  verified,  and  may  be  put  in  after 
special  bail  filed.  Its  concluding  to  the  juris- 
diction  of  the  court  does  not  make  it  a  nullity. 
Supreme  Gt.^  1800,  Brooks  v.  Patterson,  1 
Johns,  Gas.^  828. 

3ia  Abatement  An  unverified  plea  in 
abatement  may  be  treated  as  a  nullity.  Sur 
preme  Gt.^  1805,  Robinson  v,  Fisher,  8  Gai,^ 
99;  S.  0.,  Gol.  S  G.  Gae,,  462;  and  see  Mars- 
ton  V,  Lawrence,  1  Johns.  Gas.^  897;  Rich- 
mond  f>.  Talmadge,  16  Johns,^  8oV;  Kingsland 
«.  Cowman,  6  JBTiZi,  608. 

311.  Pleaof  nnuy.   Under  the  act  of  1887, 


— allowing  a  defendant  who  verifies  the  truth  • 
of  his  plea  of  usury  to  examine  the  plaintiff, — 
the  affidavit  must  be  that  it  is  true  in  sub- 
stance and  matter  of  fact,  not  merely  that  he 
verily  believes  it  to  be  true.  So  held^  where 
there  were  two  defendants,  and  the  facts  of 
the  defence  were  peculiarly  within  the  knowl- 
edge of  one,  but  the  affidavit  was  made  by  the 
other  alone.  Supreme  Gt.^  1848,  Eingsland  v. 
Oowman,  5  Bill^  608. 

312.  A  defective  affidavit  served  with  the 
plea  or  notice,  cannot  be  aided  by  one  made 
at  the  trial.    lb. 

313.  Plea  to  action  on  written  inatrcr- 
ment  or  record.  The  rule  of  1840^requiring 
an  affidavit  of  merits  to  accompany  a  plea  in 
bar,  in  actions  upon  contracts  of  any  written 
instrument  or  record — does  not  apply  where 
the  action  is  even  partly  on  a  parol  agreement^ 
— 0.  ^.,  an  aotion  on  an  award  founded  upon 
an  oral  submission.  Supreme  Gt,^  1841,  Oalder 
«.  Lansing,  1  ffiU^  212. 

314.  A  justice's  judgment  is  not  a  written 
instrument  or  record,  within  this  rule.  5u- 
preme  Gt,  1848,  Merrill  c.  Williams,  6  Billy 
268. 

315.  The  rule  applies  where  a  bill  of  par- 
ticulars, served  before  plea,  states  that  a  note 
is  the  only  cause  of  action.  Supreme  Gt.y 
1841,  Oomstock  v.  Merritt,  1  ffill,  869. 

316w  It  does  not  apply,  unless  the  declara- 
tion or  bill  of  particulars  shows  that  the  in- 
strument is  the  only  cause  of  aotion.  Supreme 
Gt,  1840,  Garrett  v.  Teller,  22  Wend.,  648 ; 
1841,  Oarr  v,  Richardson,  1  Bill,  872. 

317.  Where  a  plea  consists  of  two  branches, 
the  chief  of  which  concludes  with  a  verifica- 
tion, an  affidavit  of  its  truth,  without  adding 
a  general  affidavit  of  merits,  is  enough.  Su^ 
preme  Gt,  1848,  Lewis  v.  Watkins,  6  Hill,  280. 

318.  The  original  affidavit  accompanying 
the  plea  must  be  served.  A  copy  is  not 
enough.  Supreme  Gt,  1845,  McCartney  v. 
Betts,  1  Eow.  Pr.,  78.  To  the  same  effect  is 
Robinson  v.  Sinclair,  Id.,  106. 

rV.  What  to  be  pboyzd  undsb  the 
Genxbal  Issue,  and  what  to  be  Spe- 
cially Pleaded. 

319.  In  aasampait  Any  matter  which 
shows  that  the  plaintiff  never  had  a  cause  of 
action,  may  be  proved  under  the  general  issue; 
and  most  matters  in  discharge  of  the  action^ 
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whieh  show  that  at  the  commencement  of  the 
salt  there  was  no  subsisting  cause  of  action, 
ma7  be  taken  advantage  of  under  this  issue. 
[1  Ohitt  PI.,  472.]  Supreme  Ct.,  1816,  Wilt 
V.  Ogden,  18  Johne.^  66;  1827,  Edson  v.  Wes- 
ton, 7  0!(w.,  278;  1881,  Brown  e.  littlefield,* 
7  Wend.,^^;  1884,  Wheeler  v,  Ourtis,  11  Id., 
664;  1841,  Sisson  v.  WiUard,  25  Id.,  878. 

320.  The  defendant,  under  the  general  issue 
in  assumpsit,  may  prove  that  the  cause  of  ac- 
tion had  passed  to  statutory  assignees  of  the 
plaintiff,  and  payment  to  them.  Supreme  Ot^ 
1884,  Olark  t>.  Yale,  12  Wend,,  470;  1886, 
Hubbell  V.  Amee,  15  Id.,  872. 

321.  A  total  failure  of  the  consideration  of 
a  note,  may  be  proved  under  the  general  issue, 
but  to  show  a  partial  failure  notice  must  be 
given.  Supreme  Ct.,  1884^  People  v.  Niagara 
0.  P.,  12  Wmd.,  246 ;  1886,  Payne  f>.  Cutler, 
18  Id.,  605.    S.  P.,  2  Hr.  T.,  157. 

322.  In  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  evidence  that 
the  note  had  been  artfully  obtained  by  the 
debtor  of  the  maker,  under  the  pretence  of 
raising  money  for  him,  who  never  returned 
the  note  or  produced  the  money,  is  admissi- 
ble under  the  general  issue,  and  throws  the 
burden  on  the  plaintiff  to  show  his  title  there- 
to. [Gr.  Pr.,  282.]  N.  Y.  Com.  PI,  1848, 
Many  9.  Disbrow,  2  N,  T.  Leg.  OH,  88. 

323.  Alien  mamaj.  The  fact  that  plain- 
tiff^s  lessor,  in  ejectment  was  an  alien  enemy, 
since  it  may  be  pleaded  in  bar,  may  be  given 
in  evidence  under  the  general  issue,  if  it  ex- 
isted at  the  4X>mmenoement  of  the  action.  Si^ 
preme  Ct,  1814,  Jackson  f>.  Decker,  11  Johns., 
418. 

324.  If  it  arose  by  the  breaking  out  of  the 
war,  pending  the  action,  it  must  be  pleaded 
puU  darrien  continuance.  Supreme  Ct.,  1814, 
Jackson  «.  McConnell,  11  Johne.,  424. 

325.  Incorporation  of  plaintiffa.  Nul  tiel 
corporation  is  not  to  be  allowed  to  be  pleaded 
to  an  action  in  a  corporate  name.  Any  mat- 
ter of  defence,  which  denies  what  the  plaintiff, 
on  the  general  issue,  would  be  bound  to  prove, 
may  and  ought  to  be  given  in  evidence,  under 
the  general  issue ;  and  a  plea  setting  up,  nega- 
tively, such  facts,  is  bad  on  special  demurrer. 
[10  Johns.,  291.]  Supreme  Ct.,  1822,  Bank  of 
Auburn  «.  Weed,  19  Johns.,  800;  overruling 

•  Affirmed,  a.  o/Erron,  1888, 11  Wtnd.,  467,  but 
only  a  dissenting  opinion  is  reported. 


a  previous  decision  in  S.  C,  efub  nom.  Bank  of 
Auburn  v.  Aikin,  18  Id.,  187.  FoUowed,  1828; 
Hartford  Bank  «.  Murrell,  1  W0nd.,  87;  1883, 
Welland  Canal  Co.  v.  Hatiiaway,  8  Id.,  480; 
S.  P.,  1828,  Wood  e.  Jefferson  County  Bank, 
9  Cov>.,  194. 

This  rule  applies  to  foreign  corporations. 
N.  7.  Superior  Ct.,  1829,  farmers  h  Mechan- 
ics' Bank  9.  Rayner,  2  Hall,  195. 

326.  Under  2  Rev.  Stat,  458,  |  8,  to  a  suit 
by  a  corporation  a  plea  in  bar  that  the  plain- 
tiffs were  not  at  the  commencement  of  the 
suit,  and  are  not  now,  a  body  politic  and  cor- 
porate^  and  have  no  right  as  such  to  com- 
mence or  prosecute  said  suit,  is  not  merely 
equivalent  to  the  general  issue^  but  it  goes 
much  further.  It  requires  the  platntiffs  to 
prove  what  the  general  issne  now  virtually 
concedes — thaA  is,  the  corporate  existence  of 
the  plaintiff ;  and  is,  therefore^  open  the  prin- 
ciples of  sound  pleading,  a  good  plea  in  bar. 
[A.  &  Ames  on  Corp.,  502.]  Supf^eme  Ck^ 
1845,  Methodist  Episcopal  Church  e.  Tryon, 
1  Len.,  451. 

327.  In  suits  or  proceedings  by  or  against  any 
oerporatton,  a  mistake  In  Id&e  natoia^^  <tf  such  cor- 
poration is  waived  if  not  xdeaded  in  abaledieni 
hRtv.Sua.,  459,  §  14. 

32a  Pbitotfffs  niigHganfte.  In  assumpsit 
by  an  attorney  for  his  fees,  tbe  negligenoe  of 
the  plaintiff  in  oondactiog  the  suit  b  not  ad- 
missible under  the  general  issue,  but  if  avail- 
able at  all,  must  be  pleaded,  or  notice  of  it 
given.  It  would  be  nnreasonably  harah  to 
try  such  a  question  without  Apprising  the  de- 
fendant of  it.*  Supreme  Ct.,  1814,  Banyan  e. 
Nichols,  11  Johns.,  547. 

329.  A  fbmar  reoovery  may  be  proved 
under  tbe  general  issue  in  assumpsit.  Any 
bar  arising  by  the  act  or  asaent  of  the  plain- 
tiff^ may  be  so  given  in  evidence.  Supreme 
Ct.,  1842,  Toung  e.  Rnmmell,  2  HiU,  47& 
Ct.  :of  Errors,  1848,  Miller  v.  Manice,  6  Id.^ 
114.  Followed,  Suprome  Ct.,  1848,  Niles  «. 
Totman,  8  Barb.,  594 ;  overruling  Fowler  t. 
Halt,  10  Johns.,  Ill;  and  dicta  in  Dexter  e. 
Hazen,  Id.,  246;  and  Brown  v.  Wilde,  12  Id., 
455.     Compare  Miller  «.  Manice,  6  HiU,  114. 

*  Bat  see  Sill  v.  Bood  (15  Johm.,  280),  where  it 
was  said  that  this  case  tnrned  on  the  faot  that  the 
defence  went  only  to  reduce  the  damages ;  and  Glea- 
Bon  V.  Clark  (9  CkM.^  57),  where  it  is  said  that  if  the 
defence  goes  to  destroy  the  plaintiffs  daim  entirely, 
it  is  admissible  under  the  general  issue. 
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Tbe  oontrary  held  in  trespass.  [Citing  14 
Johns.,  511;  10  Id.,  Ill,  246;  12  Id.,  456;  I 
Ohitt.  PL,  472,  475,  496;  8  Burr,,  1S53.]  Su- 
prma  CL,  1827,  Coles  v.  Garter,  6  6Sm0.,  601. 

330.  Mkijalmdeir.  In  assumpsit,  the  join- 
der of  persons  as  de&ndants  who  did  not  nntte 
in  the  promise, — e,  ^.,  the  Joinder  of  a  de-' 
ceased  copartner  of  defendants, — may  be  taken 
advantage  of  under  the  generid  iasue.  A  plea 
in  abatement  is  anneoessary.  Supreme  Ot,^ 
1807,  Tom  «.  Goodrich,  2  Johns.,  213. 

831.  A  m&t-iatt  cannot,  nader  our  statote, 
be  pleaded,  bat  must  be  taken  advantage  of 
under  the  general  issne,  by  way  of  notice. 
Aq/TMM  €%.,  1818,  Alsop  v.  Caines,  10  J^Am^., 
896;  1686,  Williams  «.  Orary,  6  a>w.,  868. 
Ot.  of  Errors,  1827,  Raymond  «.  Wheeler,  9 
Id,,  295;  affirming  S.  0.,  5  Id,,  281.  a  P., 
Supreme  Ot,,  1822,  Baok  of  Aobnm  «.  Weed, 
19  JoiM.,  809;  and  see  Oaiaes  o.  Brisban,  18 
Id.,  9. 

2(38.  The  notice  need  not  claim  a  balance 
in  tarma.  Ot,  of  Errors,  1826,  People  «. 
Jndgoe  of  Onondaga  0.  P.,  4  {7otft,  21. 

338.  Heoirapmeiit  18  in  the  nature  of  cross- 
actien,  and  should  not  be  pleaded  in  bar.  Ct. 
itf  Appeals,  1849,  Nichols  o.  Dnsenbury,  2  JST, 
Y,  (2Comst.),  288.  8.  P.,  Supreme  CU,  1849, 
KcOoilongh  V.  Oox,  6  BtMrb,,  886. 

33i.  A  direot  payniAnt  of  the  demand 
may  be  proved  under  the  geoenil  issne.  S^ 
preme  Ot,,  1814,  Drake  «.  Drake,  ll.^Aiw.,581. 

335.  The  promiasory  note  of  the  debtor, 
thongh  negotiable,  is  not  an  extingoi^ment 
of  the  debt,  and  shoold  not  be  pleaded  spe- 
cially, bat  be  proved  ander  the  general  issae. 
[1  Johns.,  84;  8  Id.,  149;  10  Id.,  106;  15  Id., 
247.]  Supreme  Ot,,  1827,  Hnghes  «.  Wheeler, 
8  Oow.,  77. 

99fi.  Uq^^  ttie  plea  of  no  award,  a  de- 
mand and  refusal  of  the  award  by  the  arbi- 
trators cannot  be  given  in  evidence ;  it  must 
be  specially  pleaded.  [8  Mod.,  881 ;  6  Id.,  176; 
I  Lutw.,  624.]  Supreme  Ot.,  1818,  Perkins  c. 
Wing,  10  jQifts,,  148. 

397.  If  a  dabtor  diaciiarged  from  tmpri»- 
omnmit^  under  the  act  of  1813,  is  sued  upon 
the  original  judgment,  he  must  plead  his  ex- 
emption, or  he  waives  it.  Supreme  Ct,,  1818, 
Oable  9.  Cooper,  16  Johns,,  152. 

33a  A  aiacharge  pleaded,  .though  mate- 
rially paisdescribed,  may  be  given  in  evidence 
under  the  general  issue.  Supreme  Ct.,  1829, 
Bradley  «.  Field,  8  Wend.,  272. 


889.  Iq  an  aolioQ  on  Hm  oaee,  plaint  is 
bound,  under  the  general  issue,  to  prove  the 
whole  charge  in  the  deplaration.  [1  Ohitt.^ 
486.]  Suprems  Ot,,  18U,  G^veen  «.  FergosOD, 
14/«A7».,  889. 

8^0.  EbBoqse  for  breach  of  ooveaant.  To 
entitle  delbndaht  to  pcove,  in  defiance  of  an 
action  for  breaeh  of  covenant  to  buy  land, 
that  plaintiff  had  parted  with  his  title,  and 
was  unable  to  fulfil,  he  should  plead  or  givo 
notice  of  sudi  deff^nce.  Supreme  Ot,,  1848, 
Van  Rensselaer  v.  Miller,  BiU  4  !>-  Supp.,  287. 

Ml.  JTiiafeifioatloii  in  treeiMUM  to  lands. 
In  trespass  to  l|inds,  possession  by  defendant 
may  be  proved  under  the  plea  of  not  guilty ; 
but  when  the  act  appears  to  be,  prima  faeUy 
a  trespass,  any  matter  of  justification,  by  vir- 
tue of  any  anthority  or  eaAroent,  most  be 
pleaded,  or  notice  given  of  it.  [Co.  Litt.,  288, 
a;  1  Chitt.  PL,  492;  2  Saund.,  402,  n.;  11 
Johns,  182;  7  Mass.,  887.]  Supreme  Ot,,lB^y 
Babooek  d.  Lamb,  1  Oois.,  288;  1886,  Saun- 
ders o.  Wilson,  15  Wend.,  888. 

3A2.  Where  defendant,  in  trespass  for  en- 
tering plaint^s  dwelling,  sets  up  that  he  came 
to  demand  a  debt  due  him,  this  amounts  to 
a  ^aim  of  license,  which  must  be  specially 
pleaded.  Supreme  Ot.,  1827,  Tan  Buskirk  «. 
Irving,  7  Oow,,  85. 

QM,  Joinder.  When  several  trespassers, 
sued  together,  all  join  in  one  plea  of  not 
guilty,  their  fates  cannot  be  separated,  and  a 
separate  Justification  of  one  is  gone.  Supreme 
Ot,,  1804,  Schermerhorn  o.  Tripp,  2  Oat,,  108; 

8.  0.,  Ool  <t  0,  Oas,,  871 ;  S.  P.,  in  the  case 
of  defendants  jointly  liable  on  a  bond,  Andms 

9.  Waring,  20  Jekns.,  158. 

So  held,  where  an  officer  and  another  at- 
tempted to  justify  under  the  general  issue 
authorized  by  the  statute  for  more  easy  plead- 
ing in  suits  against  officers.  (1  Beie,  L.,  155.) 
1827,  Bradley  v.  Powers^  7  Oou>.,  880. 

344.  This  rule  is  not  confined  to  a  technical 
plea  of  justification,  but  extends  to  the  plea  of 
not  guilty,  which,  under  the  provisions  of  our 
statute,  is  equivalent  to  a  plea  of  justification. 
[2Cai.,  108;  2  0ow.,  426;  7  Id.,  880.]  Su- 
preme Ot,,  1880,  Merrill  v.  Near,  5  Wend,,  287. 

345.  Where  several  join  in  a  plea  of  the 
general  issue  in  trespass,  one  who  is  not  proved 
guilty  must  be  acquitted,  though  the  others  be 
proved  guilty.  Supreme  Ot.,  1817,  Brake  ». 
Barrymore,  14  Johns.,  166 ;  1828,  Gk)ld  v,  Bis- 
sel,  1  Wend.,  210. 
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346.  In  treapafla  to  penons,  a  jastifioation 
under  oivil  process,  mesne  or  fiiltl,  must  be 
pleaded  speoially  by  the  party  in  whose  favor 
it  is  issnedi  Snch  a  justification  does  not  sus- 
tain the  plea  of  not  guilty.  Ot.  qf  Appeals^ 
1849,  Ooate  «.  Darby,  22r.  7.  (3  0(mst,),  617; 
OYermling  Herrick  «.  Manly,U  (7a».,  258. 

347.  In  an  action  of  trespass,  if  defendant 
gives  notice,  under  the  general  issue,  of  son 
<usault  dememe^  instead  of  pleading  it,  the 
plaintiff  may  prove  a  justification,  and  the 
defendant  may  rebut  or  mitigate  it  Supreme 
Ot.,  1810,  Collier  «.  Moulton,  7  Johns.^  109. 

348.  When,  in  fact,  the  plaintiff  made  the 
first  assault,  and  he  relies  upon  new  matter  in 
answer  to  the  defendant's  plea  of  eon  aeeault 
demeend,  he  must  state  such  new  matter  spe- 
cially. [2  W.  m.,  1166 ;  Carter,  280 ;  2  Chitt. 
PI.,  648,  n.  (t),  (u) ;  6  Com.  Dig.,  PI.  (P.  18) ; 
7  Johns.,  111.]  Supreme  Ot^  1826,  Brown  «• 
Bennett^  6  Oow.^  181. 

349.  A  xi^t  of  way  set  forth  in  the  dec- 
laration in  an  action  of  trespass  on  the  case,  is 
put  in  issue  by  the  plea  of  not  guilty.  IT,  T. 
Com.  FI.J  1847,  Wattripont  v.  Chesterman,  6 
jr.  Y.  Leg.  Obe.,  880. 

350.  In  an  action  for  libel  any  thing  in 
mitigation  which  does  not  tend  to  a  justifica- 
tion, but  which  falls  short  of  that,  is  admissi- 
ble under  the  general  issue.  [6  Barb.,  48.] 
Supreme  Ot.^  1866,  Stanley  v.  Webb,  21  Barb., 
148. 

351.  In  an  action  for  an  escape*  a  volun- 
tary return  is  not  admissible  under  the  general 
issue.  Supreme  Ot.^  1828,  Howland  v.  Squier, 
9  (7<no.,  91. 

352.  Wbat  may  be  speciallj  pleaded. 
Any  ground  of  defence  which  admits  the  facte 
alleged  in  the  declaration,  and  avoids  the  ac- 
tion, by  matter  which  the  plaintiff  would  not 
be  bound  to  prove  or  dispute,  in  the  first 
instance,  may  be  specially  pleaded.  [1  Ld. 
Raym.,  87.]  Thus,  where  a  declaration  on  a 
policy  containing  the  rotten  clause,  set  forth 
no  facts  showing  the  vessel  unseaworthy,  but 
alleged  that,  on  the  voyage,  she  sustained  in- 
juries whereby  she  became  leaky,  te.,  that 
she  could  not  repair  nor  safely  proceed,  and 
was  therefore  condemned  and  sold ;  and  the 
plea,  without  controverting  the  facts  set  up 
in  the  declaration,  set  forth  the  survey  more 
fully,  relying  upon  the  facts  therein  stated,  as 
amounting  to  a  declaration  of  the  surveyors 
that  she  was  unseaworthy  by  reason  of  her 


being  rotten  and  unsound,  and  so  within  the 
clause,  which  made  the  survey  conclusive  be- 
tween them ; — ffeld^  that  the  plea  was  good, 
as  raising  a  question  of  law  upon  the  new 
matter.  Supreme  Ct.^  1822,  Brandegee  v.  Na- 
tional Ins.  Co.,  20  Johne.^  828. 

353.  A  party  is  not  prohibited  from  plead- 
ing specially  all  matters  that  are  admissible 
under  a  plea  of  the  general  issue,  but  only 
such  as  constitute  a  me're  denial  of  what  the 
plaintiff  is  bound  to  prove  in  the  first  instance. 
Thus,  to  debt  on  an  award,  the  defendant  may 
plead  a  condition  of  the  submission,  and  non- 
compliance therewith  by  the  arbitrators.  Sur 
preme  Ct.^  1848,  Ctt  t>.  Schroeppel,  8  J5br5.,  66. 

354.  fiKatate  of  nranda.  To  a  declaration 
on  an  agreement  to  answer  for  the  debt,  k^ 
of  another,  defendant  may  plead  the  Statute 
of  Frauds  specially  in  bfu*.  In  an  action  of 
assumpsit,  matter  which  shows  that  no  such 
contract  was  made,  cannot  be  pleaded;  but 
matter  which  admits  the  contract  as  laid,  but 
shows  that  it  was  not  binding  in  point  of  law, 
may  be  pleaded,  because,  it  being  matter  of 
law,  it  is  proper  to  show  it  to  the  court  \l 
Chitt.  PI.,  497;  Bao.  Abr.,  PI.  G;  8'Gilb.  a 
P.,  62,  66.]  Supreme  CU^  1818,  Myers  «. 
Moi*se,  16  Johni,,  426. 

355.  Non-joinder  of  plaintiff,  in  toit.  In 
actions  for  torts,  the  plaintiff  may  sue  sepa- 
rately for  his  aliquot  share  or  proportion  of 
interest  in  a  chattel,  or  of  injury  to  real  prop- 
erty, and  the  defendant  may  give  the  joint 
interest  of  others  in  evidence,  in  mitigation  of 
damages;  but  he  cannot  avidl  himself  of  the 
omission  of  the  plaintiff  to  unite  the  other 
tenants  in  common  with  him  in  the  suit,  oth- 
erwise than  by  pleading  it  in  abatement.  He 
cannot  take  advantage  of  it  at  the  trial 
[Skinn.,640;  6T.R.,766;  7  Id.,  280;  6  East, 
420;  1  Bos.  &  P.,  70-76],  except  by  way  of 
apportionment  of  damages.  Supreme  Ct^ 
1806,  Wheelwright «.  Depeyster,  IJohne.^  471; 
1810  [citing,  also,  1  Saund.,  261],  Brotherson 
V.  Hodges,  6  Johns.^  108;  1811,  Bradish  «. 
Schenck,  8  Id.,  161 ;  1828,  Rich  «.  Penfield, 
1  Wend.,  880 ;  1881,  Gilbert  v.  Dickerson,  7 
Id.,  449. 

356.  BCatter  axiaini:  after  iwae  joined, 
good  by  way  of  puU  darrein  eentinuanee, 
must  be  pleaded,  or  cannot  be  given  in  evi- 
dence. Supreme  Ot.,  1810,  Jackson  «.  Rich, 
7  Johns.,  194;  1814,  Jackson  v.  McOonnell,  11 
Id.,  424. 
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357.  This  rule  applies  to  ejectment.  [7 
Johns.,  194;  9  Id.,  05;  11  Id.,  424;  19  Id., 
168.]  But  a  sheriff's  deed,  after  issae,  on  a 
sale  made  before  the  suit  was  bronght,  relates 
back  to  the  sale,  and  need  not  be  so  pleaded. 
Supreme  Ct,  1824,  Jackson  v,  Kamsay,  8 
Ofw,,  76. 

358.  That  a  faot  which  ought  to  have 
been  pleaded,  but  is  admitted  in  evidence  by 
consent,  is  effectual.  Supreme  Ct.^  1812,  Jack- 
son  V.  Demont,  9  John$,^^5. 

359.  That  a  release  must  be  pleaded.  Su- 
preme Ct,y  1812,  Hitchcock  v.  Carpenter,  9 
Johne,,  844. 

360.  Wlien  a  corporation  saefl*  they  mnst, 
at  the  trial,  under  the- general  issue,  show  that 
they  are  a  corporation,  or  be  nonsuited.  [Hob., 
21;  2  Ld.  Raym.,  1686;  1  Kyd  on  Corp.,  292; 
Bull.  N.  P.,  107.]  Supreme  OU,  1811,  Jackson 
«.  Plnmbe,  8  Johm.y  878;  1822,  Bank  of  Au- 
burn V.  Weed,  19  Id,^  800;  1824  [citing,  also, 
8  Johns.,  878 ;  14  Id.,  246 ;  19  Id.,  300],  Bank 
of  Utica  «.  Smalley,  2  (7(m«.,  770;  1828,  Wood 
t7.  Jefferson  County  Bank,  9  Id,,  194;  1880, 
Bank  of  Michigan  «.  Williams,  6  WeTid.,  478. 

361.  OCBcera.  The  statute  authorizing  a 
public  officer  to  give  the  special  matter  in 
evidence,  under  the  general  issue,  without 
notice,  applies  only  to  actions  for  affirmative 
acts  done  by  virtue  of  his  office,  and  not  to 
omissions  of  duty.  Hence  it  does  not  extend 
to  the  defence  of  the  limitation  of  actions 
against  sheriff  and  other  officers,  for  official 
acts,  for  three  years.  Supreme  OUy  1840,  Fair- 
child  9.  Case,  24  Wend.^  881 ;  1848,  Persons  9. 
Parker,  8  Barb.,  249. 

362.  That  school-officers  are  not  within  the 
act  allowing  evidence  of  justification  to  be 
given  under  the  general  issue.  Supreme  Ot.^ 
1817,  Drake  «.  Barrymore,  14  Johne.^  166. 

Y.  NoncB  OF  Special  Mattsb. 

363.  When  aUowed.  A  notice  of  special 
matter  can  only  be  given  with  the  general 
issue.  Supreme  OLj  1806,  Beadle  v,  Hopkins, 
8  (7at.,  160. 

364.  Ifon  eet  factum  is  the  general  issue 
for  this  purpose.  Supreme  Ot,^  1829,  Pro- 
vost «.  Calder,  2  Wend.,  617;  1880,  Beach  «. 
Springer,  4  Id,,  619. 

365.  So  is  nul  tiel  record,  since  by  2  Bev. 
Stat,,  409,  §  4,  it  is  tried  by  jury.  [28  Wend^ 
801 ;  2  Hill,  196.]  N.  T.  Superior  Ct,,  1849, 
Qassner  «.  Sandford,  2  Stmd/.^  440. 


Otherwise  before  the  Revised  Statutes. 
Supreme  Gt,,  1816,  Raymond  «.  Smith,  18 
Johns.,  829;  1828,  Barbeydt  ode,  Haverley, 
1  Wend.,  70. 

366.  The  statate  allowing  pabliooffloen^ 
dec.,  when  sued  for  or  concerning  any  act  done 
by  virtue  of  their  offices,  &o.,  to  plead  the 
general  issue,  and  give  the  special  matter  in 
evidence  without  notice  (2  Bet,  Stat.,  868, 
§§  14,  16),  applies  to  all  actions,  inclading 
replevin.  Supreme  Gt.,  1886,  Seymour  v.  Bil- 
lings, 12  Wend.^  286 ;  1884,  Coon  «.  Congden, 
Id.,  496. 

367.  Under  2  Rev.  Stat,  862,  §  10,  a  no- 
tice in  a  case  of  a  former  recovery  or  Uke 
defences,  is  equivalent  to  a  plea.  N,  Y.  Oom. 
PI,  1848,  Smith  «.  Pettit,  2  N.  Y.  Leg.  Obe.^ 
267. 

368.  ReqtdBitee.  A  notice  must  state  truly 
the  facts  intended,  but  immaterial  variances 
will  be  overlooked.  Supreme  Ct.,  1817,  Kane 
0.  Sanger,  14  Johns.,  89. 

369.  A  notice,  though  not  required  to  be 
in  the  form  of  a  plea,  must  contain  all  the 
facts  necessary  to  make  a  special  plea  good  on 
general  demurred.  Supreme  Gt.,  1816,  Shep- 
ard  9.  Merrill,  18  Johns.,  476.  To  similar 
effect,  1818,  Lawrence  «.  Knies,  10  Id.,  140; 
1882,  Mitchell «.  Borden,  8  Wend.,  670. 

370.  It  is  not  regarded  with  the  same  criti- 
cism and  nicety  as  a  special  plea.  Supreme 
Gt,  1811,  Brooks  o.  Bemiss,  8  Johns,,  466. 
Followed,  GL  of  Errors,  1828,  Chamberlain  «. 
Gorham,  20  Id.,  746 ;  reversing  S.  C,  Id.,  144. 

371.  It  must  be  deemed  sufficient,  if  it  is  so 
certain  that  the  plaintiff  is  not  taken  by  sur- 
prise. Gt.  of  Errors,  1828,  Chamberlain  «. 
Gorham,  20  John*,,  746 ;  reversing  S.  C,  Id.^ 
144.  Supreme  Gt,  1840,  Edwards  «.  Clemai]i& 
24  Wend.,  480;  1842,  Fuller  f>.  Rood,  8  HiU, 
268. 

372.  Snffloienoy.  In  a  notice  of  mesne 
process,  under  which  plaintiff  will  justify,  the 
cause  of  action  for  which  it  issued,  n%dd  Hiiot 
be  stated.  Supreme  Gt,,  1809,  Linsley  v.  Keys, 
6  Johns.,  128. 

373.  In  a  notice  subjoined  to  the  general 
issue,  of  a  discharge  under  the  insolvent  act 
of  1811,  the  proceedings  previous  to  the  dis- 
charge, that  the  defendant  was  imprisoned  or 
impleaded,  and  a  resident,  need  not  be  stated. 
It  is  sufficient  if  the  notice  states  that  the 
defendant  had  been  discharged,  the  commis- 
sioner's name,  and  the  date  of  the  discharge. 
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The  facte  may  be  proyed  by  the  proceedings 
on  file.  Syjtrefoe  Ct,^  1814,  Hines  v»  Ballard, 
11  Johni.,  491. 

374.  In  a  notice  that  defendant  offers  to  set 
off  a  demand  against  the  plaintiff  which  ac- 
crued more  than  six  years  before  the  bringing 
of  the  suit)  it  is  not  necessary  to  state  a  new 
promise  on  which  he  relies  to  meet  the  objec- 
tion to  it,  arising  from  the  Statute  of  Limita- 
tions. Supreme  Ct.^  1820,  Martin  t.  Williams, 
17/oAn«.,  880. 

37^  In  an  action  on  a  note  given  for  the 
price  of  land,  defendant  gave  notice  that  plain- 
tiff, on  conveying,  covenanted  to  dednot  from 
the  note,  judgments  outstanding  i^ainst  him, 
tha^  should  be  a  lien  upon  the  knd,  and  paid 
by  defendant ;  and  ihat  there  were  divem  such 
judgments  which  defendant  had  been  obliged 
to  pay.  Held,  sufficient  to  let  in  proof  of  any 
such  judgment,  &c.,  though  no  judgment  was 
specified  or  described  in  the  notice.  Under 
such  a  covenant,  plaintiff  could  not  be  sup- 
posed to  be  surprised.  Ot.  qf  Errors^  1828, 
Chamberlain  v.  Gorham,  20  John$,,  746 ;  re- 
versing S.  0.,  /<{.,  144. 

376.  A  breach  of  warranty  or  fraud  in  a 
sale,  not  admissible  under  a  notice  stating 
merely  false  representations.  Supreme  Ct.^ 
1844,  Btever  v.  Lamoure,  Hill  &  D,  Sapp,^  852. 

377.  Under  a  notice  of  matters  '^  in  defence 
and  in  bar,"  matters  of  mitigation  merely,  are 
admissible.  Supreme  Oty  1845,  Van  £pps  «. 
Harrison,  1  Den.^  246. 

378w  Although  it  is  a  general  practice  to 
plead  a  discharge  under  the  bankrupt  act  of 
1841,  yet  a  plea  of  the  general  issue  and  no- 
tice of  the  discharge  is  sufficient  to  admit  the 
certificate  in  evidence.  Ct,  of  Appeals,  1858, 
Campbell  v.  Perkins,  8  K  T.  (4  Seld.),  480. 

379.  The  notice  must  be  eerved  with  the 
plea.  [2  Rev.  Stat.,  277.]  If  defendant  would 
add  to  his  notice  or  serve  a  new  one,  he  must 
obtain  leave.  jV.  F.  Com.  PI.  (1848?),  Many 
«.  Dbbrow,  2  K  Y,  Leg,  Ohs.^  88. 

380.  It  forma  no  part  of  the  record;  and 
an  admission  in  it  does  not  help  a  defect  in 
the  declaration.  Supreme  Gt,,  1811,  Vaughan 
«.  Havens,  8  Johne,^  109. 

381.  Where  a  defendant  pleads  and  gives 
notice  of  the  same  matter,  the  court  will  on 
motion  order  one  or  the  other  to  be  stricken 
out.  Supreme  Ot.^  1842,  Ripley  v.  Burgess, 
2  ffill,  860.  If.  Y.  Com,  PI.,  1844,  Williams 
t>.  Wardrop,  2  N.  Y.  Leg.  Ohs.,  410. 


VI.  Beplxcations. 

382.  To  a  plea  of  privilege  by  an  attorney, 
it  is  a  good  replication  that  for  a  year  he  had 
ceased  to  practise.  Supnme  Ct.^  1800,  Brooka 
9.  Patterson,  Col.  <&  C.  Cae,^  188. 

383.  To  a  plea  of  misnomer,  a  replicatSon 
that  defendant  is  known  as  well  by  one  name 
as  tho  other,  is  good.  Supreme  Ct,  1805, 
Petrie  v,  Woodworth,  8  (7a*.,  210. 

384.  In  an  action  on  a  note  the  plea  was 
that  the  note  was  given  by  the  defendant  to 
the  plaintiff  in  payment  for  land,  which  the 
defendant  had  been  induced  to  buy  of  him,  by 
his  false  and  fraudulent  representations  that 
he  was  the  owner,  whereas  he  was  not  the 
owner  of  it.  Held,  that  fraud  was  the  mate- 
rial allegation,  and  a  replication  denying  the 
fraudulent  representation  was  a  perfect  answer. 
Supreme  Ct.,  1828,  Bradner  v.  Demick,  20 
John$.j  404. 

96$.  If  the  maker  of  a  note  pleads  a  set-ofi^^ 
and  thit  the  paper  was  fraudulently  transferred 
to  the  plaintiff  to  prevent  the  set-ofi^  a  repli- 
cation merely  alleging  legal  tide  admits  the 
fraudulent  transfer,  and  the  set-off.  Suprem/e 
CU,  1881,  Savage  «.  Davis,  7  Wend,,  228. 

396.  To  plea  of  Justification.  A  replica- 
tion neither  answering  nor  avoiding  the  mat- 
ters of  a  special  plea  of  justification,  is  bad. 
Supreme  Ct.,  1842,  Foahay  v.  Riche,  2  MUly 
247. 

387.  To  a  plea  in  trespass  that  plaintiff  was 
making  a  noise  and  disturbance  in  defendant's 
inn,  and  being  requested  to  depart,  refused  to 
do  so,  and  continued  the  noise,  &c.,  where- 
upon the  phiintiff  gently  removed  him,  a  repli- 
cation attempting  to  excuse  continuing  in  the 
house,  but  giving  no  reason  for  continuing  the 
noise,  &c.,  and  allegiug  that  he  did  not  wholly 
refuse  to  depart,  is  bad.  Supreme  Ct^  1889, 
Hanna  v.  Rnst,  21  Wend,,  149. 

388.  In  trespass,  where  the  defendant  pleads 
in  justification  a  simple  reference  to  a  statute 
under  1  Rev.  L.  of  1818,  §  158,  the  plamtiff 
must  reply  de  injuria  propria,  &c.,  and  con- 
clude to  the  country.  Supreme  Ct,,  1818, 
Comly  V.  Lookwood,  15  Johne.,  188. 

389.  The  genered  replication  de  injuria 
sua  propria  absque  tali  causa,  is  bad  when 
the  defendant  insists  on  a  right,  and  b  good 
only  when  he  insists  on  matter  of  excuse.  [8 
Co.,  66 ;  Will.,  54;  1  Bos.  &  P.,  76.]  Supreme 
Ct.,  1809,  Lytle  t>.  Lee,  5  Johns,,  112;  1815, 
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Plumb  V.  MoOrea,  12  Id,j  491 ;  1827,  Allen  v. 
Orofoot,  7  Oofo.^  46;  1828,  Griswold  v.  Sedg- 
wick, 1  Wend.^  126 ;  ^880,  Ooburn  t.  Hopkiife, 
4  Id,,  677 ;  and  see  Tabbs  v.  Oaawell,  8  Id., 
129. 

390.  But  the  defect  is  cored  by  verdict 
Supreme  Ct,  1809,  Lytle  r.  Lee,  6  Johns.,  112. 

.391.  In  a  plea  jnstifjing  an  arrest  under 
process,  an  allegation  of  its  loss  by  way  of  ex- 
cuse for  not  producing  it,  does  not  turn  the 
justification  into  matter  of  excuse.  Supreme 
Ct.,  1880,  Ooburn  v.  Hopkins,  4  Wend.,  677. 

392.  A  replicadon  may  protest  the  warrant 
or  process,  &c.,  set  up  by  the  plea,  and  con- 
clude de  injuria,  Ac.  Supreme  Ot.,  1841, 
Stickle  c.  Richmond,  1  Mil,  77. 

393.  The  general  replication  de  injuria,  to 
a  plea  of  moliter  manus  imposuit,  puts  in  is- 
sue every  material  allegation  including  the 
reasonableness  of  the  force ;  and  the  plaintiff 
may  recover  if  an  excess  of  force  is  shown. 
Supreme  Ct,  1841,  Bennett  v.  Appleton,  26 
W^nd.,  871. 

3^.  To  tbe  plea  of  a  dischajge  in  insol- 
vency, a  replication  setting  forth,  in  the  words 
of  the  act,  all  the  grounds  on  which  a  discharge 
would  be  void  by  the  act,  is  bad.  It  must 
specify  the  particular  fraud  relied  on.  Supreme 
CU,  1806,  Service  v.  Heermance,  2  Johns,,  96. 

395.  To  a  plea  of  a  former  reoovery, 
plaintiff  replied,  proteetando,  that  in  a  former 
action  two  trespasses  had  been  joined  in  the 
same  count,  and  that  the  court,  on  motion, 
compelled  him  to  elect  for  which  he  would 
proceed,  and  that  he  should  not  go  for  both, 
and  the  Jury  found  damages  accordingly.  Beld, 
that  the  former  recovery  was  no  bar ;  but  tlie 
replication  was  bad  as  being  argumentative, 
instead  of  traversing  and  denying  the  former 
recovery.  Supreme  Ct.,  1807,  Snider  v.  Oroy, 
2  Johns.,  227. 

396.  To  a  plea  of  the  atatate  of  uaxuy 
the  plaintiff  may  reply,  that  it  was  not  cor- 
ruptly agreed  in  manner  and  form,  &c.,  with- 
out a  traverse,  and  with  a  conclusion  to  the 
country.  [2  Str.,  871.]  Supreme  Ct.,  1810, 
Waterman  v.  Haskin,  7  Johm.^  288. 

397.  A  replicatioii  in  an  action  of  cove- 
nant, on  an  agreement  to  build, — Held,  to  be 
bad,  for  traversing  immaterial  time  and  place, 
and  introducing  averments  of  performance 
before  made  in  the  declaration.  Supreme  Ct., 
1818,  Rogers  v.  Bnrk,  10  Johns.,  400. 

398.  To  a  declaration  on  a  contract  to  let 
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the  whole  tonnage  of  a  vessel,  describing  it  as 
of  about  107  tons,  and  averring  performance, 
defendant  pleaded  that  she  was  capable  of 
safely  and  prudently  carrying  160  tons,  but 
that  plaintiff  refused  to  let  her  carry  more 
than  107  tons,  and  did  not  permit  the  defend- 
ant to  have  the  use  of  the  whole  tonnage ; — 
Held,  that  a  replication  that  she  carried  as 
full  a  cargo  as  she  safely  and  prudently  could, 
and  that  the  plaintiff  did  let  the  defendant 
have  the  use  of  the  whole  tonnage,  was  good. 
4S%*jw«7w(7<.,1884,WheelertJ.  Curtis,  11  Wend., 
668. 

399.  Conolnaion.  A  replication  containing 
new  matter  should  conclude  with  a  verifica- 
tion, and  not  to  the  country.  Supreme  Ct., 
1814,  Hallett  v.^Slidell,  11  JohnM.,  66;  1889, 
Hanna  v.  Rust,  21  Wend.,  149. 

400.  A  replication  stating  no  new  matter, 
must  conclude  to  the  country.  Supreme  Ct., 
180|6,  Bindon  v.  Robinson,  1  Johns.,  616. 

401.  Where  the  defendant  cannot  take  any 
new  or  other  issue,  in  his  rejoinder,  than  the 
matter  he  had  pleaded  before,  without  a  de- 
parture from  his  pleai  or  where  the  issue  on 
the  r^oinder  would  be  tbe  same  in  substance 
as  on  the  plea,  the  replication  m^j  conclude 
to  the  country.  Supreme  Ct.,  1807,  Patoher 
V.  Sprague,  2  Johns.,  462. 

402.  A  replication,  at  once  denying  tbe  par- 
ticular fact  intended  to  be  put  in  issue,  and 
concluding  to  the  country,  without  any  pre- 
amble, and  without  a  formal  traverse^  fre- 
quently occurs  in  practice ;  and  on  account  of 
its  conciseness,  should,  when  practicable,  be 
adopted.  [1  Chitt  PI.,  692;  2  T.  R.,  442.]  If 
a  plea  answers  the  matter  which  is  the  gist  of 
the  action,  it  is  sufficient.  [1  Saund.,  28,  n.  8 ; 
2  T.  R.,  297;  8  Wils.,  20.]  Supreme  Ct.,  1822, 
Andrus  v.  Waring,  20  Johns.,  168.  To  some- 
what similar  effect,  1807  [citing  2  T.  R.,  439; 
Doug.,  94],  Snyder  v.  Oroy,  2  Id.,  428. 

403.  In  an  action  of  debt  against  devisees, 
a  replication  of  assets  by  descent  may  con- 
clude with  a  verification,  ^preme  Ct.,  1816, 
Labagh  v.  Oantine,  18  Johns.,  272. 

404.  A  replication  which  is  merely  a  denial, 
is  not  special.  Supreme  Ct.,  1804,  Manhattan 
Oo.  V.  Miller,  2  Cai.,  60;  8.  0.,  Col.  db  C.  Cos., 
846. 

VXI.  Rejoinders.    Surrejoinders. 

405.  A  rejoinder  muat  maintain  the  idea, 

and  cannot  set  forth  matter  at  variance  with 
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it.  Supreme  Ct,^  1808,  Barlow  v.  Todd,  8 
Johne.,  867;  1819,  Allen  v.  Watson,  U  Id., 
206. 

406.  To  an  analgnment  of  a  breaoh  of  a 
bond  for  the  fidelity  of  a  clerk,  charging  de- 
^it  and  frand  in  making  false  entries,  a  re- 
joinder alleging  that  the  false  entries  and 
defalcation,  if  any,  took  place  hy  reason  of 
over-payments  made  by  him  by  mistake,  is 
bad,  for  not  taking  issne  on  the  frand.  ^- 
preme  Ct.y  1814,  Union  Bank  «.  Olossey,  11 
Johru.,  182. 

407.  In  an  aotlon  on  the  bond  of  a 
deputy  sberil^  to  a  replication  that,  after  the 
making  of  the  bond,  and  while  the  deputy 
continaed  in  office,  he  had  made  default  in 
returning  a  ft,  fa.y  whereby  the  plaintiff  was 
damnified,  the  defendants  rejoined,  that  the 

.  deputy  was  removed  by  the  plaintiff  on  a  day 
previous  to  the  test  of  the  writ  and  to  the 
time  when  it  came  to  his  hands.  Held^  that 
a  surrejoinder,  that  the  writ  was  committed 
to  the  care  and  direction  of  the  deputy  while 
he  continued  to  exercise  the  duties  of  the 
office  of  deputy  sheriff,  and  was  deputy  sheriff 
under  the  plaintiff  was  good.  Supreme  Ot, 
1822,  Andrus  v.  Waring,  20  Johne.,  158. 

408.  But,  to  a  rejoinder  that  the^./a.  was 
committed  to  the  deputy  before  the  making  of 
the  bond,  and  while  he  was  deputy  under  a 
previous  appointment,  a  surrejoinder  that  it 
was  committed  to  him  while  he  was  acting  as 
deputy  sheriff^  and  was  deputy  sheriff  under 
the  plaintiff,  and  that  the  moneys  were  col- 
lected upon  it  by  him  after  the  bond  was 
given,  is  evasive  and  bad ;  for  the  bond  does 
not  extend  to  writs  committed  to  him  previous 
to  its  execution,  or  to  any  acts  of  his  in  rela- 
tion to  such  writs,  subsequent  to  the  execu- 
tion of  the  bond.    lb. 

409.  In  an  action  on  a  bond  of  a  deputy,  a 
rejoinder  averring  that  the  deputy  was  re- 
moved from  his  office  by  the  sheriff,  but  not 
alleging  that  the  discharge  was  under  seal,  is 
bad.    lb. 

410.  After  pleading  that  the  plaintiff  was 
not  damnified,  the  defendant  cannot  rejoin 
confessing  and  avoiding  the  action  [Go.  Litt, 
804,  a.;  2Wils.,96;  4T.R.,604;  2  0ai.,820; 
8  Johns.,  867;  16  Id.,  206],— «.  ^.,  by  setting 
up  a  personal  discharge.    lb. 

41L  One  defendant  having  Joined  with 
the  others  in  a  plea  in  bar  in  an  action  on 
contract,  cannot  afterwards  interpose  a  rejoin- 


der going  to  his  personal  discharge.    [2  Str.<, 
994;  2  Oai.,  108.]    lb. 

VJil.  Double  Replicatiokb  and  Rk- 

JOINDEBS. 

412.  Under  2  Rev.  Stat,  866,  §27,— allow- 
ing double  replications  and  rejoinders, — they 
can  be  interposed  only  on  leave.  Supreme 
Ct.,  1880,  Ames  t>.  West,  4  Wend.,  211 ;  1884, 
Frisbie  v.  Riley,  12  Id.,  249. 

413.  The  statute  does  not  apply  in  replevin. 
Supreme  Ct,  1880,  Calvin  v.  La  Farge,  6  Wend^ 
606.  Followed,  1889,  McPherson  o.  Melhinck, 
20  Id.,  671. 

414.  It  does  not  extend  beyond  rejoinders. 
Supreme  Ct.,  1881,  Oakley  r.  Romeyn,  6  Wend., 
621. 

415.  It  does  not  take  away  the  right  of 
double  pleading  in  cases  in  the  nature  of  crim- 
inal cases — e.  g,,  quo  toarranto.  Supreme  Ot., 
1882,  People  o.  ManhatUn  Oo.,  9  Wend.,  861. 

416.  An  application  for  leave  to  reply 
double  should  set  out  particularly  what  ma^ 
ters  are  sought  to  be  replied.  Supreme  Ot., 
1846,  Bangs  v.  Avery,  2  Eav.  Pr.,  128. 

417.  The  truth  of  the  matter  proposed 
must  be  sworn  to.  Supreme  Ot.,  1881,  Mo- 
Nair  e.  Bronson,  6  Wend.,  684*. 

—  positively.  1846,  Frazer  u.  Taylor,  ^Him. 
Pr.,  77. 

418.  Reaidenoe  of  counsel  need  not  be 
stated  in  an  affidavit  for  a  motion  for  leave 
to  reply  double.  Supreme  Ot,,  1846,  Flint  «. 
Morehouse,  2  Haw.  Pr.,  6. 

419.  If  the  affidavit  ia  anffloient;  the  ap- 
plication will  be  granted,  although  the  repli- 
cations might  be  questioned  on  demurrer. 
Supreme  Ot.,  1846,  Hill  v.  Russell,  2  ^ow. 
Pr.,  129. 

IX.  OfthbIssub. 


420.  Admiaalon.  What  is  traversable  in 
pleading,  and  is  not  denied,  is  admitted.  St^ 
preme  Ot.,  1807,  Patcher  e.  Sprague,  2  Johm., 
462 ;  1821,  Briggs  v.  Dorr,  19  Id.,  96.  Ot.  of 
Errors,  1827,  Raymond  v.  Wheeler,  9  Oaw.,  295. 
Supreme  Ot.,  1884,  Jack  v.  Martin,*  12  Wend., 
811 ;  1848,  Tracy  v.  Rathbun,  8  Ba^b^  648. 

421.  The  defendant's  default  admits  only 
the  traversable  allegations  in  the  declaration. 
Thus,  in  an  action  for  an  assault,  plaintiff 
must,  before  the  sheriff's  jury,  prove  a  partie- 


*  Affirmed  on  the  merits,  U  Wend.,  507. 
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tdar  assault,  and  by  the  defendant,  to  warrant 
A  recovery  of  any  thing  more  than  nominal 
damages.  Supreme  Ct^  1880,  Bates  o.  Loomis, 
h  Wend.,  184.  Compare  Foster  «.  Smith,  10 
Id.y  877;  q.  v.,  Damages,  280. 

422.  The  object  of  special  pleading  is  to  re- 
dace  the  matters  in  dispute  to  specific  points ; 
and  when  a  number  of  facts  are  averred  in 
pleading,  all  being  necessary  to  make  a  de- 
fence, the  denial  of  one  only  admits  the  others. 
Protest  only  prevents  the  party  protesting 
from  being  concluded  from  contesting  those 
facts  in  some  other  snit  Thus,  in  replevin, 
the  plea  of  non-tenure  admits  all  the  specific 
allegations  of  the  avowry,  except  tenure  from 
the  avowant,  and  riens  in  arrere  admits  the 
tenancy  as  stated  in  the  avowry.  Supreme 
CUy  1882,  Bloomer  «.  Juhel,  8  Wend,^  448, 

423.  The  plea  of  non-assumpsit  to  an  action 
brought  by  administrator,  admits  the  letters 
of  administration  as  averred.  Supreme  Gt.^ 
IT.  P.,  Smith  V.  Ludlow,  Anth.  K  P.,  174. 

424.  'Whenever  a  material  iSact  ie  alleged 
in  any  pleading,  which,  if  denied,  will,  upon 
issue  Joined,  decide  the  cause  one  way  or  the 
other,  the  adverse  party,  if  he  pleads  a  mqitter 
inconsistent  with  and  contrary  to  such  alle- 
gation, must  traverse  it.  Whenever  such  a 
traverse  is  taken,  the  other  party  is  bound  to 
it,  and  cannot  waive  it  and  tender  another 
traverse ;  for  the  parties  are  not  to  go  on  ad 
injinitum.  [1  Saund.,  22,  n.  2.]  Supreme  Ct,, 
1889,  Prosser  v.  Woodward,  21  Wend.^  206. 

425.  That  where  the  plaintiff  may  demur 
for  the  insufficiency  of  a  rejoinder  in  substance, 
be  may  elect  to  waive  that,  and  take  issue  on 
the  most  material  point  alleged  by  the  defend- 
ants, without  giving  cause  for  a  special  de- 
murrer. Supreme  CU^  1822,  Andrus  o.  War- 
ing, 20  Johm,y  168. 

426.  The  indnoement  to  a  special  traverse 
is  not  in  general  traversable;  yet  when  the 
special  traverse  is  not  to  the  point  or  sub- 
stance of  the  action,  or,  in  other  words,  is 
immaterial,  the  other  party  may  pass  it  by, 
and  traverse  the  inducement.  [Arch,  on  PI., 
208.]  N.  7.  Superior  Ct,,  1829,  Wheelwright 
V.  Beers,  2  Hall,  891. 

427.  Where  the  worda  "  by  virtue  where- 
of" are  used,  not  in  predicating  a  legal  conclu- 
aion,  but  in  alleging  a  mixed  matter  of  law 
and  fact, — e.  g,,  after  stating  a  warrant  alleging 
that  an  arrest  was  made  by  virtue  thereof, — 
it  is  traversable.    Supreme  Ct,y  1841,  Stickle 


V.  Kichmond,  1  Hill,  77.    Compare  Dresser  «• 
Brooks,  8  Barh,  429. 

428.  The  words,  "  against  the  peace,"  ^., 
in  a  declaration  in  trespass,  are  matter  of  form, 
and  not  traversable.  Supreme  CU,  1817,  Gard- 
ner 0.  Thomas,  l^Johne,,  184. 

429.  A  mere  emotion  or  intention  of 
mind  is  not  an  issuable  fact,  fur  it  is  not  sus- 
ceptible of  trial.  Supreme  Gt,,  1822,  Van  Ness 
V.  Hamilton,  19  Johne.,  849 ;  1882,  People  v. 
Manhattan  Co.,  9  Wend,,  861. 

430.  A  rejoinder  which  attempts  to  put  in 
issue  a  fact  not  triable, — 0.  g,,  the  intent  of  the 
plaintiff  to  impound  a  horse  without  applica- 
tion to  the  fence-viewers,  to  ascertain  and 
appraise  the  damage  it  had  done, — is  bad.  If 
that  intent  had  actually  existed  at  the  time  of 
taking  the  horse,  it  was  revocable.  Supreme 
CUy  1828,  Gates  v.  Lounsbury,  20  Johm,,  427. 

431.  The  practice  of  the  court  ia  not,  in 
general,  the  subject  of  pleading.  Supreme  Gt^ 
1882,  Nichols  v.  Nichols,  9  Wend,,  268;  1887, 
Thomas  v.  Cameron,  17  /i.,  69. 

432.  One  sufficient  answer  to  a  single 
pleading  is  enough,  though  others  be  bad. 
Gt.  ofAppeaU,  1864,  Cole  r.  Jessup,  10  K  T. 
(6  Seld.),  96;  S.  0.,  10  How.  Pr.,  615. 

433.  Conclusioa  Where  there  is  an  af- 
firmative on  one  side  and  a  negative  on  the 
other,  the  conclusion  must  be  to  the  country. 
[1  Saund.,  108,  n.  1.]  Supreme  Gt.,  1819, 
Gazely  u.  Price,  16  Johns.,  267. 

X.  Dkpabtube. 

434.  In  general,  a  replication  must  not  de- 
part from  any  material  allegation  in  the  dec- 
laration ;  yet,  when  there  is  an  evasive  plea, 
the  plaintiff  may  avoid  the  effect  of  it  by  re- 
stating his  cause  of  action  with  more  particu- 
larity and  certainty,  and  so  as  to  meet  and 
thwart  the  particular  defence  set  up.  [1  Ohitt. 
PL,  608.]  Supreme  Gt,  1822,  Troup  v.  Smith, 
20  Johne.,  88. 

435.  The  replication  may  introduce  new 
matter  to  explain  and  fortify  the  declaration, 
without  a  departure.  [2  Wils.,  8.]  Supreme 
Gt,  1814,  Hallett  r.  SUdell,  11  Johm.,  66. 

436.  "What  is  a  departure.  After  a  plea 
of  no  award,  a  rejoinder,  confessing  and  avoid- 
ing the  award,  is  a  departure.  Supreme  Gt, 
1806,  Munro  v.  Alaire,  2  Gai.,  820. 

437.  After  a  plea  of  non'damn\ficatue,  re- 
joinders admitting  that  the  plaintiff  has  been 
damnified,  yet  has  no  legal  claim  to  be  indem- 
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nified,  are  bad,  as  a  depaHure.    Supreme  Ot^ 
1822,  Andrus  v.  Waring,  20  John$.^  158. 

438.  In  an  action  on  an  arbitration  bond, 
where  to  a  plea  of  no  award  plaintiff  replies, 
setting  fbrth  an  award,  a  rejoinder  impeaching 
the  award  as  incomplete,  is  a  departure.  JShi- 
preme  Ot^  1808,  Barlow  «.  Todd,  8  Johne,^  867. 

439.  Bnt  a  rejoinder,  that  the  defendant, 
prior  to  the  making  of  the  award,  had,  by 
writing  nnder  his  hand  and  seal,  revoked  tiie 
submission,  is  good.  A  void  award  is  no 
award.  [11  East,  187.]  Supreme  Ct^  1819, 
Allen  9.  Watson,  10  John»,y  205. 

440.  A  rejoinder  of  the  violation  of  the 
non-interoonrse  law  is  a  departure  from  a  plea 
that  the  trading  was  unlawful,  because  during 
war.  Supreme  Ot.y  1817,  Kennedy  v.  Strong, 
14  John8.y  128. 

441.  The  declaration  on  a  policy  of  insurance 
averring^  a  total  physical  loss,  a  replication  of 
a  survey  and  condemnation  after  arrival  at  the 
port  of  destination  is  a  departure.  Supreme 
Ct.^  1824,  Griswold  9.  National  Ins.  Co.,  8 
Cfew.,  96. 

442.  A  rejoinder  of  infancy, — Held^  a  de- 
parture from  a  plea  of  an  insolvent  discharge. 
K  T.  Superior  Ct.^  1829,  Roberts  v.  Kelly, 
2  Ball,  807. 

443.  Where  to  a  plea  of  title  the  replica^on 
sets  up  a  lease  from  the  plaintiff,  a  rejoinder 
that  the  lease  reserved  the  right  to  enter,  is 
departure.  [11  East,  188.]  Supreme  Ct.^ 
1880,  Button  v.  Holden,  4  Wend.,  648. 

444.  A  replication  of  a  new  promise  by  the 
executor,  to  his  plea  of  limitations  to  a  count 
on  a  promise  of  the  testator,  is  bad  for  de- 
parture. Supreme  Ct,^  1845,  Benjamin  v.  De 
Groot,  1  Den.,  151. 

445.  To  a  declaration  for  breach  of  an  agree- 
ment to  bid  at  auction  up  to  a  certain  limit, 
the  defendant  pleaded  that  the  property  was 
sold  for  more.  Held,  that  a  reply  of  fraud  in 
the  defendant,  in  procuring  the  bids  for  the 
greater  amount,  was  no  departure.  Supreme 
Ct,  1847,  Barne  v.  Drew,  4  Den.,  287. 

446.  A  rejoinder  afSrming  the  defence  of 
the  plea,  by  denying  the  substance  of  the 
replication,  without  reaffirming  an  immaterial 
averment  of  value  in  the  plea,  is  not  a  depart- 
ure. Supreme  Ct,  1829,  Burr  «.  Baldwin,  2 
Wend.,  580. 

447.  A  departure  ia  matter  of  aubatancep 
and  bad  on  general  demurrer.  [2  Wils.,  96 ; 
1  Id.,  122;  4  T.  R,  604;  WiUe,  688,  26,  27; 


2  Saund.,  84.]    Supreme  Gt.,  1817,  Stems  v, 
Patterson,  14  Johm.,  182. 

448.  The  People  are  bound  by  the  allega- 
tions in  their  pleadings,  like  individuals,  and 
notwithstanding  their  reply  is  a  clear  depart- 
ure from  the  complaint,  and  as  such  obnoziona 
to  a  demurrer,  it  is  still  binding  upon  them. 
Ot.  of  Appeals,  1858,  People  v.  Van  Rensse- 
laer, 9  ir.  F.  (6  Seld.),  291. 

XL  Dbmttbkeb. 

1.  When  it  lies.    Ibrm, 

449.  In  general,  a  party  cannot  demur,  un- 
less the  objection  appears  on  the  fluse  of  the 
pleading.  Supreme  Ct.,  1815,  Amoi^  f». 
McGregor,  12  Johns.,  287. 

450.  The  olanae  "  ooittee  and  deftonda  the 
foroe,"  &o.,  is  essential  to  a  demurrer.  Jfaj/^ 
or^s  Ct,  1802,  Miljer  «.  Doyle,  Zw.  Jud.  Op.,  9,- 

451.  Wliat  defects  are  demturable. 
Where  the  day  of  making  a  contract  is  imma- 
terial, it  is  not  ground  of  demurrer  that  the 
contract,  if  made  on  the  day  laid  in  the  decla- 
ration, would  be  illegal.  Supreme  Ct.,  1815, 
Amory  «.  McGregor,  12  Johns.,  287. 

452.  Pledges  of  prosecution  in  the  decla- 
ration are  mere  form,  and  may  be  entered  at 
any  time  before  judgment.  [Barnes,  168.] 
The  omission  is  not  ground  of  demurrer.  Su- 
preme Ct,  1809,  Baker  u.  Philips,  4  Johns.y 
190. 

453.  That  a  variance  between  the  judgment 
and  execution  relied  on  in  an  action  fbr  an 
escape,  is  not  ground  of  demurrer.  Supreme 
Ct,  1826,  Dakin  v.  Hudson,  6  Coto.,  221. 

454.  That  the  amount  claimed  by  the  decla- 
ration is  too  much,  is  no  ground  of  demurrer. 
Supreme  Ct.,  1828,  Pevey  v.  Sleight,  1  Wend., 
518. 

455.  Where  the  declaration,  in  an  action 
against  one  defendant,  upon  a  contract  or  judg- 
ment, shows  that  he  is  a  joint  contractor  or 
debtor  with  another  not  sued,  but  does  not 
show  whether  such  other  is  living,  the  non- 
joinder cannot  be  set  up  by  general  demurrer, 
but  only  by  plea  in  abatement.*  Ct  of  Errort, 
1848,  Burgess  u.  Abbott,  6  Bill,  135;  affirm- 
ing S.  C,  1  U.,  476. 


*  According  to  the  opinion  of  the  chanoellor,  it 
might  be  set  np  by  speoiAl  demurrer.  6  BiU,  141. 
But  this  opinion  is  disapproved  in  Brftinard^.  Jonea, 
11  Eoxo.  Pr.y  569 ;  citing  State  of  Indiana  v.  Woram. 
6  Rill,  88. 
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456.  If  the  declaration  is  on  a  oontraot 
'made  by  the  defendant  and  a  private  corpora- 
tion, a  demarrer  for  the  non-joinder  of  the 
corporation  does  not  He,  nnlese  the  declara- 
tion shows  affirmatiyely  that  the  corporation 
is  in  existence.  Supreme  Ot^  1848,  State  of 
Indiana  «.  Woram,  6  EUl^  83. 

497.  In  an  action  against  a  corporation  not 
possessing  banking  powers,  to  recover  on  a 
pronusaory  note  made  by  them,  the  defend- 
unts  demurred,  assigning  for  canae,  that  the 
act  of  incorporation  did  not  give  them  power 
to  issne  notes,  under  seal  or  otherwise,  and 
that  the  declaration  did  not  disclose  any  con- 
sideration. JSeldy  that  the  demarrer  was  bad. 
Defendants  onght  to  have  made  such  defence 
by  idea  in  confession  and  avoidance.  [8  Wend., 
9$;  16  Id.,  269.]  HT.  T.  Cam.  PZ.,  1843,  Du- 
bois V.  N.  Y.  &  Harlem  R.  R.  Co.,  1  IT,  Y. 
Leg.  Obs.,  862. 

406.  ▲  4sn»UT6r  to  the  whole  of  an 
amended  declaration  sanctioned,  although  is- 
sue had' been  joined  on  some  of  the  counts  in 
the  original  declaration.  Mclntyre  «.  Giis- 
wold,  2  Seu.  Fr.,  113. 

4^.  A  dsisnuTsr  fco:  a  aiisiJoUidor  of  counts 
mist  be  to  the  whole  declaration.  [1  Chitt. 
PL,  180.]  Supreme  Ot.,  1841,  Ferriss  v.  North 
American  Fire  Ins.  Co.,  1  ffUl^  71. 

460.  Dempxrer  to  plea.  Where  a  plea 
•contains  distinct  matters  divisible  in  their 
nature,  as  separate  and  distinct  demands, — 
a  f .,  when  an  execnior  or  administrator  de- 
fendant pleads  outstanding  jiidgments,-*«oaie 
of  whish  are  well  pleaded,  and  others  badly 
pleaded,  plaintiff  should  not  demur  to  the 
whale  plea,  but  only  to  such  of  the  judgments 
as  are  ill  pleaded,  and  should  traverse  the  resi- 
due of  tike  plea.  Supreme  Ct,^  1614^  Douglass 
«.  Batterlee,  11  Joknt,,  16. 

4€1.  A  plea  of  set-off  so  much  resembles  a 
dedaration,  that  two  or  more  parts  of  it  are 
considered  as  so  many  counts,  and  if  one  part 
is  good,  a  general  demurrer  to  the  whole  will 
be  bad.  Supreme  CU,  1842,  Mercein  9.  Smith, 
9  Hill,  210. 

44&  —  to  rapUoatioo.  The  defendant  may 
deinur  to  a  replication,  witiiout  striking  out 
the  eimiUter.  Supreme  Ct.,  1820,  Bank  of 
Auburn  e.  Aikin,  18  JohM,,  187;  1796,  Bran- 
son «.  Boardman,  Col,  4b  C,  Qw^  61. 

463.  If  a  demurrer  is  filed  within  twenty 
days  afker  service  of  a  copy  of  the  replication, 
a  verdict  taken,  notwithstanding,  will  be  set 


aside.    [Rule  9  of  1796.]    Supreme  Ct,  1796, 
Branson  v.  Boardman,  Col.  &  C.  Cae.^  61. 

464.  Speoial  damnnrar.  For  the  follow- 
ing defects  the  demurrer  must  be  special.  The 
want  of  profiert  of  letters  of  administration. 
Supreme  Ct.^  1828,  Allison  «.  Wilkin,  1  Wend.^ 
158. 

465.  —  That  a  plea  amounts  to  the  general . 
issue.'    [1  Ohitt.,  498.]     Supreme  Ct,,  1884^ 
Wheeler  v.  Curtis,  11  Wend.,  668. 

466.  Duplicity.  [1  Ohitt.,  612.]  1828,  Brad- 
ner  v.  Demick,  20  Johne,,  404.  K  F.  Supe- 
rior Ct.,  1828,  Wolfe  e.  Luyster,  1  Hall,  146. 

467.  A  demurrer  for  duplicity  must  point 
it  out.  Supreme  Ct,,  1807,  Ourrie  v.  Henry, 
2  Johne.,  438. 

468.  Stating  in  a  demurrer  to  a  replication 
that  it  traverses  several  distinct  and  material 
averments  in  the  plea,  is  a  compliance  with  2 
Rev.  Stat,  862,  §  4,  which  requires  ""the  de- 
feet  or  other  imperfection,**  to  be  epecially 
expreeeed  in  the  demurrer.  N.  T.  Superior 
Ct.,  1847,  MoNulty  e.  Frame,  1  Stmdf.,  128. 

469.  XmparUnant  matter  is  not  ground  for 
a  special  demurrer.  N.  T.  Superior  Ct,  1829, 
Tappan  e.  Powers,  2  Eall,  277. 

47a  All  iQfonnalitj  not  aotioad  in  the 
special  demurrer,  will  not  be  noticed  by  the 
court  [1  Wils.,  219.]  Supreme  Ct^  1807, 
Snyder  e.  Oroy,  2  Jolm.,  428;  S.P.,  1822, 
Andrus  9.  Waring^  20  Id.,  168. 

2.  Hova  Determined. 

47X  On  dmnrrer  to  tha  wbola  dbolara- 
tloo*  if  one  count  is  good,  plaintiff  must  have 
judgment.  Supreme  CU,  1806,  Whitney  s. 
Crosby,  8  (7a».,  89 ;  S.  0.,  Col  A  C.  Cae.,  448 ; 
iai4,  Gidney  e.  Biake,  11  Johm.,  64;  1816, 
Martin  v.  Williams,  18  Id,  264;  Monell  e. 
Golden,  Id.,  896 ;  1821,  Mumford  e.  Fitzhugh, 
18  Id.,  467;  1826,  People  v.  Bartow,  6  C(yw., 
290;  1846,  Freeland  v.  McOullough,  1  Den., 
414.  N.  7.  Superior  Ct.,  1838,  Wolfe  e.  Luy- 
ster, 1  Hall,  146. 

472.  If  there  is  a  demurrer  to  the  whole 
declaration,  a  count  which  is  bad  cannot  be 
referred  to  in  aid  of  another  count  Supreme 
Ct.,  1816,  Nelson  9.  Swan,  18  Johne.,  488. 

473.  Baveral  breaohas.  Where  the  de- 
murrer is  to  the  whole  count,  and  some  of  the 
breaches  are  good  and  some  bad,  the  plaintiff 
has  Judgment.  Supreme  Ct.,  1840,  Glover  e. 
Tuck,  24  Wend.,  158. 

474.  In  covenant,  where  some  of  the  breach- 


390 


PLEADING,  AT  COMMON  LAW. 


Xattan  of  PnottMHIfnM  to  dMlare,  plMd,  fte.  Bnle.   ITotioe.   Oopj  mry^d. 


es  are  well  assigDed,  and  some  not,  on  a  de- 
murrer to  the  whole  declaration,  plaintiff  has 
judgment  for  those  which  are  well  assigned. 
[2  Saund.,  880;  Oro.  Jac,  675.]  Supreme  Ct., 
1810,  Adams  v.  Willonghby,  6  Johns.^  65; 
1816,  Martin  t>.  Williams,  18  Id.,  264. 

475.  If  one  assignment  is  good,  demnrrer 
to  plea  does  not  avail  against  another.  Su- 
preme Ct,  1880,  People  v,  Rnssell,  4  Wend,^  670. 

475  a.  Demurrer  to  replication  for  not 
-tating  which  plea  it  answered,— JGTijW,  friv- 
olous.   Carey  ©.  Hanchet,  1  Cow,,  164. 

476.  Demuxrer  to  plea.  If  the  declaration 
contains  one  good  and  one  bad  count,  and  de- 
fendant pleads  a  plea  which  goes  to  the  whole 
cause  of  action,  and  to  this  plaintiff  demurs, 
plaintiff  is  entitled  to  judgment  on  the  count 
which  is  good.  Supreme  Ct.,  1806,  Ward  «. 
Sackrider,  8  Gai.,  268. 

477.  On  demurrer  to  a  bad  plea,  defendant 
will  prevail,  if  all  the  counts  to  which  the  plea 
relates  are  bad  in  substance.  Supreme  Ct., 
1841,  United  States  v.  White,  2  Sill,  69. 

47a  On  a  demurrer  to  several  pleas,  if  either 
is  a  good  bar,  defendant  is  entitled  to  judg- 
ment. Supreme  Ot,  1834,  Ouyler  v.  Trustees 
of  Rochester,  12  Wend.,  165.  IT.  Y.  Gam.  PI. 
(1844?),  Jenkins  v.  Stephens,  8  IT.  Y.  Leg. 
Obs.,  87. 

479.  Judgment  to  be  against  the  party 
who  committed  the  fixst  iSault  Where  the 
allegations  of  the  parties  terminate  in  a  de- 
murrer, the  suflSciency  of  each  one  of  the  plead- 
ings is  drawn  in  question,  and  the  first  of  them 
which  is  found  to  be  insuflScient  must  deter- 
mine the  cause  against  the  party  whose  allega- 
tion it  is.  Gt.  of  Errors,  1814,  Spencer  v. 
South  wick,  11  JolvM.,  678;  reversing  S.  0., 
10  Id,,  259.  Supreme  Gt.,  1814,  Gelston  v. 
Burr,  11  Id.,  482.  K  Y.  Superior  Gt.,  1828, 
McKeon  f).  Lane,  1  Hall,  819.  To  similar 
effect,  Rogers  fi.  Rogers,  Id.,  891. 

So  held,  on  demurrer  to  surrejoinder  where 
the  plea  was  also  bad.  Supreme  Gt,  1842, 
Mercein  t>.  Smith,  2  Hill,  210.  Followed, 
1846,  Mathewson  tj.  Weller,  8  Dm.,  52. 

480.  This  rule  applies  only  where  the  pre- 
vious pleading  is  bad  in  substance,  and  not  de- 
fective merely  in  form.  Gt.  of  Errors,  1881, 
Tubbs  V.  Caswell,  8  Wend.,  129.  Supreme  Gt., 
1818,  Comly  id.  Lockwood,  15  Johns.,  188. 
K  Y.  Superior  Gt.,  1829,  Delavan  t.  Stanton, 
2  Hall,  190;  Roberts  v.  Kelly,  Id.,  807. 
S.  P.,  Supreme  Gt.,  1827,  Allen  ©.  Crofoot,  7 


Gow.,  46;  1846,  Lipe  tJ.  Becker,  1  Den.,  668. 
Gt.  of  Errors,  1826,  Utica  Ins.  Co.  ©.  Scott, 
8  Gow.,  709.  To  somewhat  similar  effect 
[citing  16  Wend.,  9],  Supreme  Gt.,  1845, 
Cooper  V.  Greeley,  1  Den.,  847. 

481.  A  demurrer  to  a  plea  in  abatement  of 
matter  which  is  not  pleadable  in  bar,  is  an  ex- 
ception to  this  rule.  Supreme  Gt.,  1888,  Shaw 
V.  Dutcher,  19  Wend,,  216. 

482.  Since,  under  2  Rev.  Stat,  862,  §  9,  de- 
fendant  may  interpose  more  than  one  plea  to 
a  count,  whenever  the  pleadings  resulting  from 
either  plea  come  to  a  demurrer,  judgment  is 
to  be  given  against  the  party  who  committed 
the  first  fault  in  pleading,  if  the  fault  would 
make  the  pleading  bad  on  general  demurrer. 
Supreme  Gt.,  1847,  Auburn  &  Owasco  Canal 
Co.  V.  Leitch,  4  Den,,  66 ;  overruling  dicta  in 
Wheeler  tJ.  Curtis,  11  Wend.,  668 ;  Dearborn 
V.  Kent,  14  Id.,  188 ;  and  Russell  v.  Rogers, 
16  Id.,  861.  Followed,  Gt.  of  Appeals,  1849, 
Shaw  V.  Tobias,  3  If.  Y.  (8  Gomst.),  188, 

483.  After  the  defendants  have  pleaded  the 
general  issue  to  the  whole  declaration,  they 
cannot,  on  a  demurrer  to  the  replication,  go 
back  and  object  to  the  declaration.  Supreme 
Ot,,  1884,  Wheeler  v.  Curtis,  11  Wend.^  658. 

XII.  Mattbbs  of  P&Acmcs. 

Rule,    Notice. 


Time  to  deolare,  plead,  Ac. 
Gopy  served. 

484,  Time  to  deolare.  That  plaintiff  un- 
less ruled  to  declare,  or  nonprossed,  ia  not  lim- 
ited to  one  year  to  do  so.  Supreme  Gt,,  1805, 
Cheetham  «.  Lewis,  8  Gai,,  256 ;  S.  C,  Cot  d 
C.  Cos.,  498;  1814,  Dole  tJ.  Young,  11  Johns., 
90. 

485.  Under  2  Rev.  Stat.,  850,  §  2d,^pro- 
viding  that  where  defendant  is  imprisoned  for 
want  of  bail,  plaintiff  must  declare  before  the 
next  term  after  that  at  which  the  process  is 
returnable,  or  defendant  shall  be  discharged 
and  entitled  to  judgment  of  discontinuance, — 
the  court  have  no  discretion  as  to  the  time 
within  which  plaintiff  must  declare.  But  un- 
der §  24, — providing  that  where  defendant  has 
given  bail,  plaintiff  must  declare,  ^.,  or  judg- 
ment of  discontinuance  may  be  entered, — the 
court  have  discretion  to  enlarge  the  time  to 
declare.  Supreme  Gt.,  Sp.  T.,  1847,  People 
V.  Superior  Ct.  of  K  Y.,  1  Barb.,  478.  N.  Y. 
Superior  Gt.,  1847,  O'Hara  c.  Nieury,  1 
Sandf,  665. 
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486.  —  to  plead.  If  the  rale  for  pleading 
has  expired  when  the  venne  is  changed  on 
motion  of  the  defendant,  he  most  plead  forth- 

'  with  to  the  amended  declaration ;  if  the  twen- 
ty days  allowed  are  not  ont,  he  has  only  the 
remaining  days  in  which  to  plead.  Supreme 
Ct.,  1802,  Bassel  v.  Ball,  8  Johns.  Cos.,  91; 
bat  compare  Barrows  v.  Hillhouse,  6  Johns,^ 
132. 

487.  Where  a  party  obtains  an  order  ex- 
tending his  time  to  plead,  for  his  own  conve- 
nience, the  time  continues  to  ran ;  and  on  the 
expiration,  or  revocation  of  the  order,  he  mast 
plead  immediately.  Supreme  Ct.^  1682,  Elnap 
V.  Smith,  7  Wend.,  584 ;  1888,  Brown  c!  St. 
John,  19  Id,,  617 ;  1840,  Jenkins  «.  Bloodgood, 
22  Id.,  646. 

488.  After  obtaining  a  stay  of  proceedings 
until  .service  of  a  bill  of  particulars,  or  oyer, 
defendant  has  the  same  time  to  plead,  lUfter 
plaintiffs  compliance  with  it,  that  he  had 
when  the  order  was  served.  Supreme  Gt., 
1828,  Malholand  ©.  Van  Fine,  8  Cow.,  182. 

489.  That  a  defendant  has  the  same  time 
to  plead  after  oyer,  as  he  had  when  he  de- 
manded it.  Supreme  Ct,,  1817,  Read  v.  Pat- 
terson, 14  Johns.,  828. 

490.  Enlargement  of  time  to  plead  should 
be  for  the  shortest  possible  time;  and,  if  ne- 
cessary to  prevent  the  loss  of  a  trial,  accept- 
ance of  short  notice  should  be  made  a  condi- 
tion. Supreme  Gt.,  1888,  Haywood  «.  Thayer, 
10  Wend.,  671. 

491.  An  order  extending  the  time  to  surre- 
join, extends  the  time  to  demur.  Supreme  GU, 
1846,  Flint  v.  Morehouse,  2  Sow.  Pr.,  178. 

492.  Rule  to  declare  before  the  end  of  the 
next  term,  means  before  actual  adjournment. 
Supreme  Gt.,  1846,  Pike  v.  Power,  1  ffow. 
Pr.,  108. 

493.  —  to  plead.  The  act  of  1840,  abolish- 
ing the  rule  to  plead,  does  not  apply  to  eject- 
ment. Supreme  Gt.,  1848,  Burr  a.  Kernan, 
6  Hill,  268. 

494.  —  to  reply.  With  a  special  plea  of 
discharge  in  bankruptcy,  a  notice  to  reply 
must  be  served.  Supreme  Gt.,  1845,  Freeland 
tj.  Marvin,  1  How.  Pr.,  181. 

495.  "Take  notice  of  a  rule  to  plead, ^^ 
without  specifying  the  time,  is  sufficient  no- 
tice. Supreme  Gt.,  1884,  Douw  v.  Rice,  11 
Wend.,  178. 

496.  Copy  served  controlB.  The  party  is 
to  be  governed  by  the  pleadings  delivered  to 


him,  and  is  not  to  search  the  office  to  see 
whether  the  originals  are  filed;  and  if  the 
defendant  serves  a  plea,  plaintiff  cannot  enter 
a  default  because  there  is  none  on  file.  Su- 
preme Gt,  1810,  Smith  v.  Wells,  6  Johns.,  286 ; 
1827,  Irwin  v.  Deyo,  7  Gow.,  158 ;  overruling 
Giles  V.  Gaines,  8  Gai.,  107;  S.  0.,  Gol.  A  G. 
Gas.,  468. 

497.  Imperfect  copy.  The  plaintiff  may 
accept  or  refuse  an  imperfect  copy  of  a  plea 
served  on  him ;  and  if  he  accepts  it,  the  court 
will  compel  the  defendant  to  file  a  perfect 
plea.  Supreme  Gt,  1796,  Cohan  v.  Kip,  Got 
<fc  G.  Gas.,  50. 

2.  Withdrawing  Pleadings.    Repleading. 

498.  Withdrawing  demurrer.  Where  the 
demurrer  is  not  frivolotis,  leave  to  withdraw 
it,  on  payment  of  costs,  may  be  granted  after 
it  is  overruled,  if  application  be  made  at  the 
same  term,  before  judgment  is  entered.  Su- 
preme Gt,  1800,  Andrews  o.  Beecker,  1  Johns, 
Gas.,  411 ;  1801,  Seaman  «.  Haskins,  2  Id.y 
284;  1808,  Hildreth  «.  Harvey,  Z  Id.,  800; 
1805,  Furman  v.  Haskin,  2  Gat,  869 ;  1806, 
Service  v.  Heermance,  1  Johns.,  91;  1808, 
Gnrrie  o.  Henry,  8  Id.,  140. 

499.  Leave  to  withdraw  a  frivolous  demur- 
rer should  not  be  granted.  Supreme  Gt,  1799, 
Griswold  v.  Haskins,  1  Johns.  Gas.,  186 ;  S.  0., 
Got  &  G.  Gas.,  80. 

To  the  contrary,  1827,  Miller  r.  Heath,  7 
Gow.,  101 ;  and  compare  Patten  c.  Harris,  10 
Wend.,  628. 

500.  Where  defendant's  demurrer  in  a  jus- 
tice's court  is  overruled,  and  he  amends  and 
pleads  to  the  merits,  this  is  a  withdrawal  of 
the  demurrer,  and  the  decision  overruling  it 
cannot  afterwards  be  reviewed.  If  he  intends 
to  rely  upon  error  in  that  decision,  he  should 
not  amend,  but  should  leave  the  issue  upon 
the  record,  and  take  his  appeal  at  once.  Su- 
preme Gt,  1844,  Jones  v.  Thompson,  6  Hill, 
621 ;  overruling  Wick  ware  v.  Bryan,  11  Wend., 
545. 

SOL  —  special  demurrer.  The  provision 
of  2  Rev.  Stat.,  852,  §  6,— that  judgment  for  the 
plaintiff  shall  be  absolute  where  the  overruled 
demurrer  was  special  for  matter  of  form,^-doeB 
not  take  away  the  discretion  of  the  court  to 
give  leave  to  withdraw,  where  the  objection 
could  have  been  raised  by  general  demurrer. 
Supreme  Gt,  1881,  Boltons  «.  Lawrence,  7 
Wend.,  461. 
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502.  —  general  iMoe.  The  court  will  not 
allow  the  general  issne  to  be  withdrawn  to  let 
in  a  plea  of  coverture  in  abatement,  although 
the  first  plea  was  put  in  without  the  defend- 
ant's knowledge,  and  by  one  he  never  meant 
to  retain  as  attorney,  and  the  latter  plea  was 
served  in  due  time.  Supreme  Ot^  1806,  Anony- 
mous, 8  Cat.,  102;  8. 0.,  Col  d>  0,  Cos.,  466. 

503.  —  notice.  Where  defendant,  in  an 
action  for  libel,  pleads  not  guilty,  and  gives 
notice  of  certain  facts  to  be  proved  on  the 
trial,  a  subsequent  motion  for  leave  to  strike 
out  the  notice  should  not  be  granted,  unless 
he  will  make  affidavit  of  the  falsity  of  the  mat- 
ters stated  in  the  notice.  Supreme  Ot.^  1808, 
Clinton  v.  Mitchell,  8  Johns.,  144. 

504.  —  plea  in  abatement  allowed  to  be 
withdrawn,  though  verified,  where  put  in  un- 
der mistake  of  fact.  Tally  v.  Hamilton,  1  ffall, 
422. 

505.  Snbstltated  pleading.  The  permis- 
sioh  of  the  court  to  substitute  a  new  pleading, 
in  place  of  one  which  has  been  struck  out  oh 
motion,  will  not  exempt  such  new  pleading 
ftom  the  legal  exceptions  to  which  it  may 
afterwards  prove  liable.  K  F.  Com.  PI,  1852, 
Ward  V.  Barber,  1  fI  D.  Smith,  428, 

506.  A  rei^eader  is  awarded  upon  the 
form  and  manner  of  pleadings,  and  not  on  the 
merits.  [2  Tidd's  Pr.,  958 ;  1  Chitt  PI.,  696.] 
Supreme  Ct,,  1841,  Bellows  «.  Shannon,  2 
^ill,  86, 

'  507.  After  verdict  against  an  administrator 
on  a  plea  of  payment,  leave  to  plead  pUne 
administrcmt  was  denied.  Martin  v.  Sarles, 
4  Cow.,  24. 

508.  Where  plaintiff  amends  his  declara- 
tion, after  ptea,  defendant  may  plead  de  novo. 
Supreme  Ct,  1800,  Holmes  «.  Lansing,  1  Johns. 
Cos.,  248;  8.  C,  Col  A  C.  Cos.,  92. 

8.  Stribing  out.    Dieregarding.    Motion  for 
Judgment. 

509.  False.  Pleas  admittedly  false,  and  in- 
tended as  mere  instruments  of  delay,  may  be 
struck  out  on  motion,  though  good  in  law. 
Supreme  Ct.,  1826,  Brewster  v.  Hall,  6  Cow., 
84;  1824,  Steward  v.  Hotchkiss,  2  Id.,  634; 
1834,  Ames  v.  Webber^  10  Wend.,  624;  Oak- 
ley t?.  Devoe,  12  Id.,  196;  1886,  Broome 
County  Bank  r.  Lewis,  18  Id.,  565.  Compare 
Tucker  v.  Ladd,  4  Cow.,  47. 

510.  The  question  whether  a  plea  is  good 
in  law,  is  not  to  be  settled  on  a  motion  to 


strike  it  out  as  false.  Supreme  Ct.^  1841,  Fisher 
t.  Pond,  1  SUl,  672. 

511.  Pleas  verified  under  the  rule  of  1840, 
cannot  be  struck  out  on  motion,  as  false.  Su^ 
prems  Ct,  1841,  Maury  v.  Van  Amum,  1  HiU^ 
870. 

512.  A  friyolooB  plea  may  be  struck  out 
on  motion  at  special  term.  Supreme  Ct.^  1836, 
Heaton  «.  Bartlett,  18  Wend.,  672 ;  but  see 
Melville  v.  Hazlett,  18  Id.,  680. 

The  notice  of  motion  must  specify  frivolous- 
ness  as  its  ground.  1841,  Maury  «.  Van  Ar- 
num,  1 JKW,  870. 

513.  The  plaintiff  may  move  to  strike  out  a 
plea«as  frivolous,  after  he  has  demurred  to  it. 
Supreme  Ct,  1844,  Anonymous,  7  HiU,  146. 

514.  Where  plaintiff  considers  the  plea 
frivolous,  or  a  nullity,  he  may  either  demur 
or  enter  a  default ;  but  need  hot  apply  to  the 
court  for  Judgment  by  default  Supreme  Ct,, 
1808,  Falls  0.  Btickney,  8  Johne.,  641.  Fol- 
lowed, 1828,  Sharp  v.  Sharp,  1  Wend.,  14. 

515.  A  plea  that  has  been  adjudged  bad,  is 
not  of  course  frivolous,  nor  can  it  be  treated 
as  a  nullity.  Supreme  Ct,  1826,  Davis  o. 
Adams,  4  Coyo,,  142. 

But  Judgment  may  be  ^ven  on  it  out  of  its 
order,  as  frivolous.  1828,  Hartford  Bank  o. 
Murrell,  1  Wend.,  87. 

516.  A  replication  cannot  be  stricken  out 
as  frivolous  or  inappropriate,  unless  it  was 
evident  that  it  was  an  insult  to  the  court,  or 
an  improper  paper  to  be  on  file.  In  otiier 
cases  the  remedy  is  by  demurrer.  Ct.  of  Ap- 
peals, 1847,  Martin  v.  Wilson,  8  How.  Pr.,  196. 

517.  A  demurrer  cannot  be  regarded  as  friv- 
olous. Supreme  Ct,  1888,  Coster  v.  Waring, 
19  Wend.,  97. 

510.  Impertinent  A  notice  which  pre- 
sents matter  which  can  be  plausibly  urged  as 
a  defence,  and  is  not  entirely  impertinent,  can- 
not be  struck  out  on  motion.  Supreme  Ct., 
1841,  Lowry  v.  Hall,  1  ffill,  663. 

519.  On  a  demurrer  pat  in  in  bad  fed^ 
the  plaintiff  may  take  an  inquest.  Supreme 
Ct,  1837,  Laverty  v.  Murray,  18  Wend.,  656; 
and  see  Hawley  v.  Hanchet,  1  Cow,,  162. 

520.  Kvillities.  Pleas  of  non-assumpsit  and 
set-off  to  an  action  of  debt  may  be  treated  as 
nullities.  [6  East,  549 ;  4  Taunt,  164.]  Su- 
preme Ct,  1841,  Van  Vechten  v.  CoweU,  1 
Bill,  208. 

521.  A  plea,  though  bad  on  special  demur- 
rer, if  verified  by  a  sufficient  affidavit,  cannot 


PLEADING,  AT  COMMON  LAW. 


3»a 


BolM  peenliarly  Applicable  to-Aoooont;— Aecord  and  SatirtwtiQn.   Payment 


be  treated  fts  a  nnllity.  Supreme  Cty  1845, 
Hyde  «.  Watson,  1  Den,^  670. 

532.  Retnmlng.  A  party  receiving  an  in- 
formal pleading  is  bound  to  return  it,  or  inform 
the  other  p^rty  that  it  will  not  be  regarded  as 
sufficient.  Supreme  OC,  1839,  City  of  Buffalo 
0.  Scranton,  20  Wend.,  676 ;  Sands  v.  Bullock, 
Id,,  680;  1841,  Wirts  v.  Norton,  25  Id.,  699. 

523.  Motion  for  judgment  If  pleas  are 
not  palpably  bad,  the  party  must  resort  to  his 
demurrer.  The  court  will  not  grant  judgment 
as  for  the  want  of  a  plea.  Supreme  Ot,  1799, 
Piatt  t.  Robins,  Ool  4^  C.Cas.,  86. 

4.  What  cures  D^eets. 

524.  What  iB  onred  by  verdict  If  the 
issue  joined  be  such  as  necessarily  required, 
on  the  trial,  the  proof  of  facts  either  imper- 
fectly stated  or  omitted,  and  without  proof  of 
which  it  is  not  to  be  presumed  that  the  court 
would  direct,  or  the  jury  give  the  verdict, 
snefa  defect  or  omission  is  cured  by  the  ver- 
dict. Supreme  Ct,  1818,  Bartlett  v,  Crozier, 
15  Johns.,  260 ;  S.  P.,  1800,  Allaire  v.  Ouland, 
2  Johns,  Cos,,  62 ;  1806,  Owens  v.  Morehouse, 

1  Johns.,  276 ;  1811,  Thomas  v.  Roosa,  7  Id., 
461 ;  and  see  Duffie  v.  Hayes,  15  Id,,  827;  but 
compare  Bartlett  v.  Crozier,  17  Id.,  439 ;  re- 
versing S.  d,  15  Id.,  250. 

525.  In  debt  on  bond  as  well  as  in  covenant, 
the  objection  to  an  ineofScient  breach  is  re- 
moved by  other  breaches  thi^t  ace  sufficient, 
in  the  same  count;  but  damages  under  the  de- 
fective breach  cannot  be  assessed ;  and  if  a 
breach  is  in  part  properly  assigned,  it  cannot 
be  demurred  to.  Supreme  Ct,,  1831,  People 
©.  Brush,  6  Wend.,  454. 

526.  A  declaration  alleging  by  way  of  reci- 
tal, is  cured  by  verdict.    [2  Ld.  Raym.,  1418 ; 

2  Wils.,  808;  1  Id.,  99;  2  Tyng's  Mass.,  858.] 
Supreme  Ot.,  1810,  Collier  v.  Moulton,  7  Johns,, 
109. 

527.  After  a  verdict  for  plaintiff  defendant 
cannot  take  advantage  of  his  own  mispleading 
to  defeat  the  suit  [1  U.  Bl.,  644.]  Supreme 
Ct.,  1815,  Coan  v.  Whitmore,  12  Johns.,  353. 

528.  —  by  pleading  over.  A  declaration, 
insufficient  in  substance,  cannot  be  made  good 
by  the  plea.  [Cro.  Eliz.,  416.]  Supreme  Ct., 
1806,  Pelton  t.  Ward,  8  Cai.',  73.  To  the  con- 
trary, see  Vaughan  tj.  Havens,  8  Johns.,  109. 

529.  In  an  action  for  libel,  by  pleading  over, 
the  defendant  concedes  the  publication  to  have 
been  of  aod  concerning  the  plaintiff,  &c.,  and 


puts  himself  upon  the  justification  [Oro.  Oar., 
288,  385;  Lutw.,  627;  Cro.  Jac,  668,  668; 
Cro.  £liz.,  825],  so  fiEir  a^  defect  of  form  may 
exist.  Supreme  Ct,,  1888,  Fidler  c.  Delave^l, 
20  Wend.,  57. 

Otherwise  of  a  defect  in  sub9tanoe.  1839, 
White  V.  Delavan,  21  Id,,  26. 

530.  After  ple^  it  is  too  late  to  take  advan- 
tage of  a  variance  between  the  declaration  and 
the  writ  Supreme  Ct.^  1815,  G&rl&nd  v.  Chat- 
tie,  12e^to.,430. 

531.  Pl^as  bad  in  substance  lura  not  cured 
by  the  replication.  [Com.  Big.,  PL  (E.  87) ;  Id. 
(ii.,  1,  2);  8  Co.,  120,  b;  2  Salk.,  619;  16 
Johns.,  191.]  Su^eme  Ct.,  1824,  Griswold  v. 
National  Ins.  Co.,  8  (7<no.,^96. 

532.  Where  the  defendant  pleads  two  dis- 
tinct pleas,  neitfier  of  which  is,  in  itself,  a  de- 
fence, though  both  together  would  be;  and 
the  plaintiff  replies  separately,  a  verdict  for 
defendant  upon  both  will  be  upheld.  Supreme 
Ct,,  1826,  Shook  v.  Eulton,  4  Cow.,  424. 

Xm.    RnLB9     ?aCUIiI41SLT    ApPUQiJtt.S 

TO  Pasticulab  Subjbctes,  Gausbs  OB 
FoBus  OF  AcnoN,  ahd  Defbm<se8. 

1.  Account. 

533.  R^niMtes  of  declaration  in  a  conunon 
law  action  of.  McMurray  v,  Rawson,  8  Eill,  69. 

'  53f.  Plea.  Under  2  Bev.  Stat,  866  ,§  60, 
no  plea  can  be  put  in  before  referees,  io  an  ac- 
tion of  account  Supreme  Ct.,  1848,  Kelly  «• 
Kelly,  8  B(vrh.,  419.    See,  alao^  Aoooubt. 

2.  Accord  and  Satisfaction.    Payment. 

534  a.  A  pl^e^  of  an  €^ccaui^  stated,  though 
it  avers  a  balance  and  plaintiff  ^s  promise  to  ^ 
pay,  is  bad  on  general  demurrer.    It  is  a  mere 
accord.    [Lawes,  479;    12  Mod.,  688.]    Su- 
preme  Ct.,  1844,  Bump  v.  Phoenix,  QMU,  808. 

535.  Delivery  to  third  pesBon.  A  plea  that 
on  statement  of  account,  defendant  delivered 
not^  to  C,  for  plaintiff,  without  averring  that 
C.  was  plaintiff^s  agent,  nor  that  the  notes 
were  received  in  satis&ction,  is  bad.  Supreme 
Ct.,  1807,  Bird  v.  Caritat,  2  Johns.,  842. 

536.  A  plea  that  the  defendant,  being  in- 
debted to  the  plaintiff  and  others,  agreed  with 
them  to  assign  his  effects  to  them,  they  agree- 
ing to  receive  the  same  in  full  satisfaction,  and 
that  he,  in  pursuance  thereof,  delivered  and 
assigned,  &c.  (without  naming  the  assignee), 
and  the  plaintiff  and  other  creditors  accepted 
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it  in  fnll  satiafaotion,  is  good.    Supreme  Ct^ 
1810,  Watkinson  «.  Inglesby,  5  Johru,^  886. 

537.  In  an  action  of  covenant,  a  plea  of 
the  acceptance  of  satisfaction  from  a  stranger, 
is  bad.  [Oro.  Eliz.,  541 ;  Oom.,  tit.  Accord, 
A.  2.]  Supreme  Ct.y  1810,  Clow  v.  Borst,  6 
Johm,,  37;  1888,  Daniels  «.  Hallenback,  19 
Wend.,  408;  and  see  Bleakley  tJ.  White,  4 
Paige,  664. 

538.  Specialty  and  record.  Accord  and 
satisfaction  cannot  be  pleaded  to  a  debt  of 
specialty  or  record,  althongh  by  2  Rev.  Stat., 
868,  §§  11-18,  payment  may  be.  Supreme  Ot., 
1847,  Mitchell  v.  Hawley,  4  Dm,,  414;  1849, 
Welch  t?.  Lynch,  7  Barb,,  880.    See,  also,  Ao- 

OORD  AND  SaTISFAOTION. 

539.  SatiBfection  of  mortgage.  To  an  ac- 
tion on  a  bond,  against  the  mortgagor,  a  plea 
that  plaintiff  had  become  possessed  of  the 
equity  of  redemption  by  purchase,  mast  aver 
that  the  value  of  the  premises  was  equal  to 
the  amount  due  on  the  bond.  Supreme  Ct,, 
1880,  Spencer  v.  Harford,  4  Wend.,  881. 

540.  Levy  of  judgment  To  debt,  on  a 
judgment,  the  defendant  pleaded  that  it  was 
confessed  on  a  stipulation  that  it  should  be 
levied  only  on  particular  goods,  and  that  the 
gdods  were  levied  upon  and  sold,  and  yielded 
an  amount  more  than  sufficient  to  pay  the 
debt.  Held,  a  plea  not  of  accord  and  satis- 
faction, but  that  the  debt  had  been  levied; 
and  this  being  so,  the  amount  of  the  levy  was 
immaterial  and  not  issuable.  Supreme  CU, 
1849,  Welch  «.  Lynch,  7  Barh.,  880. 

541.  Lapse  of  time.  To  rely  upon  the  pre- 
sumption of  payment  from  lapse  of  time,  under 
2  Rev.  Stat.,  801,  §§  46,  48,  defendant  should 
>plead,  not  the  statute,  but  payment.  And  if 
he  cannot  swear  to  it,  his  affidavit  may  state 
the  facts  which  raise  the  presumption,  ^t^- 
preme  Ct.,  1846,  Henderson  «.  Henderson,  8 
Den.,  814;  S.  P.,  Sp.  T.,  1850,  Pattison  «.  Tay- 
lor, 8  Barb.,  250. 

542.  The  plea  of  payment  in  assumpsit, 
admits  some  damages,  but  not  the  amount 
claimed  in  the  declaration.  If  there  is  no 
other  issue,  and  no  proof  under  it,  plaintiff 
can  recover  only  nominal  damages,  unless  he 
proves  a  larger  demand.  Supreme  Ct.^  1848, 
N.  Y.  Dry  Dock  Co.  u.  Mcintosh,  5  Eill,  290 ; 
Boyd  c.  Weeks,  Id.,  393. 

543.  A  bond  for  the  performance  of  a  duty 
and  for  indemnity,  is  not  within  2  Rev.  Stat., 
858,  §  12,  which  allows  the  plea  of  payment 


after  the  day.    N.  7.  Superior  Ct.,  1848,  Hart 
9.  Meeker,  1  Sand/.,  628. 

544.  A  plea  of  payment  of  part  of  a  bond 
and  acceptance  in  full,  is  bad  on  demurrer. 
[6  Johns.,  891.]  Supreme  Ct.,  1812,  Dederick 
V,  Leman,  9  Johns,,  888. 

545.  Pending  suit  A  plea  of  payment  of 
the  principal,  pending  suit,  without  stating 
that  the  defendant  paid  the  interest  and  costs, 
is  sufficient.  Supreme  Ct.,  1808,  Tillotson  t. 
Preston,  8  Johns,,  229. 

So  held,  of  a  plea  puis  darrUn,  which  al- 
leged that  the  payment  slightly  exceeded  the 
principal,  and  was  accepted  in  satisfaction. 
1810,  Johnston  v.  Brannan,  5  Johns.^  268. 

546.  A  payment  of  the  demand  pending  suit 
may  be  pleaded  regularly  after  imparlance; 
not  a]one  puis  darrein  continuance.  Supreme 
Ct,  1808,  Tillotson  tJ.  Preston,  8  Johns,,  229. 
Compare  Boyd  f>.  Weeks,  2  Den.,  821. 

547.  To  a  declaration  on  a  note  alleging 
that  defendant  did  not  pay,  &c.,  a  plea  puis 
darrein  that  defendant  paid  the  plaintiff  the 
several,  &c.,  pursuing  the  terms  of  the  decla- 
ration, is  good  on  demurrer.  It  imports  pay- 
ment of  interest  as  well  as  the  principal,  and 
it  is  therefore  unnecessary  to  aver  its  receipt 
in  full  satisfaction.  Supreme  Ct,,  1811,  Chew 
«.  WooUey,  7  Johns,,  899. 

8.  Action>s  against  Heirs. 

548.  Declaration.  In  an  action  to  charge 
an  heir  with  his  ancestor's  debt,  whether  by  spe- 
cialty or  simple  contract,  the  declaration  must 
aver  specially  the  facts  on  which  his  right  to 
recover  depends.  [2  Rev.  Stat,  452,  §  82.] 
Supreme  Ct,,  1844,  Gere  «.  Clarke,  6  Hill,  360. 

549.  In  a  declaration  in  debt,  against  heirs, 
on  a  note,  averring  that  the  testator  was  in- 
debted to  plaintiff,  and  that  by  reason  of  his 
death,  &c.,  an  action  accrued  against  the  heirs, 
the  former  allegation  is  immaterial,  and  a  plea 
that  testator  was  not  indebted  in  his  lifetime, 
is  bad.  Supreme  Ct,,  1826,  Parsons  9.  Parsons, 
6  Cow.,  476. 

550.  Plea.  Under  1  Rev.  L.,  816,  there  is 
no  inquiry  of  value,  except  on  the  issue  of 
nothing  by  descent  at  the  time  of  the  com- 
mencement of  the  action.  A  clause  added  in 
the  plea,  "  nor  at  any  time  before  or  since,"  is 
surplusage.  Supreme  Ct.,  1827,  Roosevelt  c. 
Fulton,  7  Cow.,  71. 

551.  Replication.  If  the  heir  pleads  riens 
per  descent,  the  replication  may  aver  that  he 
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had  lands,  &o.,  without  specifying  what;  for 
it  rests  peonliarl  j  in  the  knowledge  of  defend- 
ant, SuprevM  Ot.j  1829,  Sharp  v.  Sharp,  8 
Wend.,  278. 

4.  Actions  against  Officers  and  their  Sureties. 

552.  Scienter.  A  declaration  against  an 
officer  for  breach  of  a  ministerial  duty  as  dis- 
tinguished from  a  judicial  dnt}^ — e.  g.,  against 
a  justice  of  the  peace  for  a  false  return  on  ap- 
peal,— need  only  aver  the  falsity  of  the  return, 
and  the  materiality  of  the  matter  alleged  to  be 
falsely  returned.  Malice  or  a  scienter  is  not 
necessary.  Supreme  Ct,^  1846,  Houghton  t. 
Swarthout,  1  Den.^  689. 

553.  FalBe  retnxn.  In  an  action  on  the 
case  for  a  false  return,  the  declaration  must 
aver  the  falsity  of  the  return,  and  the  materi- 
ality of  the  matter  alleged  to  have  been  falsely 
returned.  Supreme  Ct.,  1817,  Eidzie  r.  Sack- 
rider,  14  Johns.y  196. 

554.  The  cause  of  action  for  a  false  return 
does  not  arise  until  the  actual  return  of  the 
writ;  but  it  relates  back  to  the  return-day; 
and  the  false  return  is  properly  alleged  In 
pleading  to  have  been  made  on  that  day. 
Supreme  Ot.,  1884,  Michaels  v.  Shaw,  12 
Wend.^  587. 

555.  In  an  action  against  a  justice  for  a 
a  false  return,  an  averment  that  ^*  by  pretext 
thereof  (the  falsity  of  the  return)  the  plaintiff 
was  not  only  prevented  from  obtaining  any 
redress  or  reversal  of  the  judgment  and  pro- 
ceedings aforesaid,  but  he  was  also  compelled 
to  suffer  imprisonment,  and  endure  great  pain 
both  of  body  and  minct,  and  to  pay  and  ex- 
pend divers  large  sums  of  money," — ^if  not  an 
averment  of  the  affirmance  of  the  judgment, 
and  the  loss  or  damage  consequent  thereon,  is 
cured  by  verdict.  Supreme  Ot,y  1814,  Pang- 
bum  V.  Ramsay,  11  Johns,,  141. 

556.  OmisBlon  to  return  execution.  In 
an  action  against  the  sheriff  for  not  returning 
an  execution,  the  declaration  need  not  aver 
that  the  defendant  had  property  out  of  which 
the  money  might  have  been  levied ;  for  the 
gist  of  the  action  is  the  neglect  to  return  the 
writ.  Supreme  Ct.,  1844,  Pardee  v,  Robertson, 
6  mil,  650. 

If  the  fact  that  defendant  had  such  property 
IS  not  averred,  the  plaintiff  cannot  prove  it. 
1846,  Stevens  v.  Rowe,  8  Den,^  827.  Compare 
Ledyard  v.  Jones,  7  K  T,  (8  Seld.),  560. 

557.  Omission  to  take  security  in  re- 


plevin. The  proper  mode  of  declaring  in  an 
action  on  the  case  against  the  sheriff  for  not 
taking  sufficient  security,  pursuant  to  1  Rev. 
L.,  91,  in  executing  a  plaint  in  replevin.  Gibbs 
V.  Bull,  18  Johns.,  486. 

558.  It  must  now  be  averred  in  declaring 
against  the  sheriff  for  taking  insufficient  secu- 
rities in  replevin,  that  an  exception  was  taken, 
that  the  sureties,  or  others  in  their  place,  did 
not  justify,  and  judgment  of  discontinuance 
had  therefor  against  the  plaintiff  in  replevin. 
If  the  sheriff  executes  the  writ  without  requir- 
ing the  bond,  he  is  liable,  but  the  declaration 
must  charge  the  fact  distinctly.  Supreme  Ct^ 
1888,  Westervelt «?.  Bell,  19  Wend.,  631. 

559.  In  an  action  on  the  bond  of  a  dep- 
uty sheril^  the  charge  being  that  the  deputy 
had  taken  insufficient  bail  on  an  arrest,  where- 
by the  sheriff  was  damnified,  a  rejoinder  that 
A.  became  bail  on  the  arrest,  and  had  suffi- 
cient property  at  the  time,  within  the  county, 
to  answer,  and  was  good  and  responsible,  is 
bad,  for  not  averring  his  continued  responsi- 
bility. [9  Johns.,  292.]  Supreme  Ct,  1822, 
Andrus  v.  Waring,  20  Johns.,  168. 

560.  In  an  action  upon  the  deputy's  bond, 
for  neglecting  to  pay  over  money  collected  on 
executions,  a  plea  that  he  kept  the  mone^  by 
the  sheriff's  leave,  is  bad,  for  the  bond  could 
not  be  discharged  by  parol;  and  a  >C7aiver, 
after  breach  of  the  condition,  must  have  a  con- 
sideration. If.  T.  Superior  Ct,  1848,  Hart  v. 
Brady,  1  Sanc^f.,  626. 

561.  In  an  action  against  sureties  in  a 
constable's  bond,  an  allegation  that  the  con- 
stable did  not  levy  the  amount,  nor  take  the 
body,  without  any  averment  that  the  defend- 
ant had  property  which  might  have  been  levied 
upon,  or  that  his  body  could  have  been  found, 
is  bad.  Supreme  Ct.,  1882,  Lawton  v.  Erwin, 
9  Wend.,  288. 

6.  Actions  on  Judgments. 

562.  Jurisdiction  of  inferior  court     A 

pleading  relying  on  a  proceeding  of  an  inferior 
jurisdiction, — e.  g,,  a  surrogate's  decree ;  or  a 
warrant  against  the  property  of  an  absconding 
husband, — must  set  forth  the  facts  necessary 
to  give  jurisdiction,  and  it  may  then  say,  such 
proceedings  were  thereupon  had,  &o.  Su- 
preme Ct.,  1826,  Dakin  v.  Hudson,  6  Oow,, 
221 ;  Bowman  t.  Russ,  Id.^  284. 

563.  In  an  action  upon  the  judgment  of  a 
justice  of  the  peace  of  another  State,  the  statute 
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giving  him  Jarisdictioii  mast  be  pleaded.  [3 
Wend,,  267;  6  Id.,  488.]  Supreme  Ct,  1881, 
Sheldon  t>.  Hopkins,  7  Wend.^  486. 

564.  In  pleading  judgments  of  inferior  oonrts 
of  special  and  limited  jarisdiction,  whether  in 
a  declaration  or  a  plea,  a  general  averment  of 
jarisdiction  is  not  sufficient;  the  facts  upon 
which  it  depends  must  be  stated;  and  it  is 
necessary  to  show  that  the  coort  had  jarisdic- 
tion of  the  person  of  the  defendant,  as  well  as 
of  the  subject-matter,  after  which  it  is  suffi- 
cient, without  setting  out  the  proceedings,  to 
say  "such  proceedings  were  had,"  ^  [6 
Wend.,  488;  5  Hill,  827;  6  Id.,  811;  7  Id., 
-89;  1  Den.,  692;  8  Lev.,  408.]  Ct.  of  Ap- 
peals, 1849,  Turner  v.  Roby,  8  K  T.  (8  C(mst.), 
198 ;  explaining  Smith  v,  Mumford,  9  Ooto,^ 
26;  and  Stiles  «.  Stewart,  12  Wend.y  473, 
which  held  otherwise  after  verdict. 

565.  That  a  judgment  against  the  plaintiff 
for  costs  of  a  nonsuit  only  is  an  exception  to 
the  rule.    lb. 

566.  So  where  an  officer  justifies  under  an 
•execution  issued  by  a  justice,  hB  must  state  the 
-facts  that  gave  the  justice  jurisdiction  of  the 
cause.  Supreme  <7t,  1881,  Cleveland  o.  Bogers, 
6  Wend,y  488. 

5^7.  So  where  proceedings  before  a  justice 
of  the  peace  are  pleaded  in  an  action  on  i^  cob^ 
stable^s  bond  for  neglecting  to  execute  process, 
the  facts  giving  the  justice  jurisdiction  must 
be  averred,  though  it  would  be  otherwise  in 
an  action  for  not  paying  over  money  collected. 
j;6  Wend.,  488.]  Supreme  Ct,^  1882,  Lawton 
V.  Erwin,  9  Wend.,  288 ;  S.  P.,  1844^  Cornell 
0.  Barnes,  7  Mil,  86. 

568.  To  show  that  jurisdiction  over  the 
person  had  been  acquired,  it  is  necessary  to 
aver  either  that  the  party  appeared,  or  that 
process  was  sued  out  and  duly  served  on  hiou 
Supreme  Ct,  1844,  Cornell  9.  Barnes,  7  Hill, 
86. 

569.  Jurisdiction  being  properly  shown,  the 
omission  of  the  general  allegation  that  such 
proceedings  were  thereupon  had,  &c.,  is  ground 
only  of  special  demurrer.  Supreme  Ct,  1848, 
Barnes  v,  Harris,  8  Ba/rb,,  608 ;  but  see  af- 
firmance, 4  K  r.  (4  Comet,),  874,  879,  where 
the  existence  of  this  defect,  in  this  case,  seems 
not  admitted. 

570.  —  of  Marine  Court  In  an  action  on 
«  judgment  of  the  Marine  Court,  which  is  a 
court  of  record,  a  count  that  the  plaintiff  levied 
(his  certain  plaint  in  said  xsourt,  against  the  de- 


fendant, for  a  cause  of  action  wsing  within 
the  jurisdiction  of  said  court,  and  such  pro- 
ceedings were  thereupon  had,  that  judgment 
was  obtained,  &c.,  is  sufficient.  IS",  T.  Supe- 
rior Ct,  1829,  Bennet  v.  Moody,  2  ffaU,  471. 

571.  In  an  action  on  a  Marine  Oonrt  judg- 
ment, it  is  not  necessary  for  the  declaration  to 
aver  £&cts  showing  its  jurisdiction  of  the  par- 
ties. K  r.  Qom.  PL,  1846,  Fisher  «.  Buy- 
landth,  4  K  F.  Leg.  Obe.,  884. 

572.  —  of  juitioa  In  declaring  upon  a 
judgment  rendered  by  a  justice  in  a  suit  oom- 
menced  by  long  summons,  it  is  not  necessary 
to  allege  that  the  defendant  was  a  resident  of 
the  county ;  and  if  it  is  alleged  that  the  sum- 
mons was  duly  issued  and  personally  served 
by  a  constable,  it  is  not  necessary  to  add  that 
it  was  returned  to  the  justice;  nor  that  the 
constable  made  a  return  t)iereon;  nor  that 
any  time  of  day  was  specified  in  the  process ; 
nor  that  a  court  was  held  at  tba  time  and 
place  specified;  nor  that  the  sum  claimed  was 
within  the  limit  of  the  jostice's  jnn8dicti(»L 
Ct  qfApp^U,  1850>  Barnes  v.  Harris,  4  ^.  Y. 
(4  C<m$t),  874;  a^rmii^  S.  0.,  8  Bag'h.,  608. 

573.  -^  of  ftfi»<^ti»ntgwitio»'^  court.  A  dec- 
lination upon  a  judgment  raoQvered  before  an 
assistant-justice  for  certain  wards  in  the  dty 
of  New  York,  is  bad  on  spaoial  demDurer  if  it 
avers  that  the  proceedings  were  had  in  the 
ward  court,  naming  the  wards,  N.  F.  Qmk, 
PL,  1847,  MoOarUiy  «.  Noble,  6  N.  7.  Leg. 
Obe.,  880. 

574l  —  of  court  of  anotiiwr  Qtatau  In 
pleading  the  judgment  of  a  coort  of  general 
Jurisdiction  of  another  State,  if  the  defendant 
therein  was  served  or  appeared^  the  ffW)ts  upon 
which  Jurisdiction  is  founded  need  not  be 
averred ;  and,  if  there  was  a  want  of  jarisdic- 
tion, that  £BiOt  should  come  from  th«  other  aide. 
Supreme  Ct,  18i|8,  Wheeler  «.  Baymond,  8 
Oovo.,  811. 

575.  ~  of  United  9tatea  Gfrcnit  Coort 
In  a  plea  justifying  under  an  order  of  a  circuit 
court  of  the  United  States,  if  it  were  necessary 
to  state  enough  to  give  jurisdiction,  that  is 
done  by  the  averment  that  the  complainant 
was  a  citizen  of  one  State,  and  the  defendant 
a  citizen  of  another.  Supreme  Ct,  1828,  Gris- 
wold  V.  Sedgwick,  1  Wend.,  126. 

576i  — of  Supreme  Croivt  A  declaration 
on  a  judgment  of  the  Supreme  Court,  stating 
the  place  where  the  court  was  held  at  which 
it  was  recovered,  does  not  necessarily  import 
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that  the  record  was  filed  there;  and  even  If 
debt  on  a  jadgment  is  local,  a  general  plea  to 
the  jarisdiotion  because  the  action  was  brought 
in  another  oonnty,  cannot  he  sustained,  i^.  Y, 
Suferior  Ot.y  1829,  Kelly  e.  Mnllany,  2  ffaU, 
805. 

fi77.  Plte  to  actfon  on  Judgmetnt.  In  an 
action  on  a  jadgment  of  another  State,  a  plea 
that  the  defendant's  domicil  has  always  been 
in  this  State,  is  bad,  for  he  may  temporarily 
have  gone  into  the  other  State.  [9  Mass., 
470.]  IShipniM  Ot,^  1926,  Shmnway  v.  Stiii- 
mm,  4  CM,^  292. 

5781  So,  a  plea-  thai  he  never  was  within 
the  other  State  is  bad,  for  he  may  hare  ap- 
peared b:^  attorttey ;  and  an  allegation  that  he 
was  never  snbject  to  its  Jnrisdiction,  &c.,  is 
bad,  as  a  mere  condnsibn  of  law.  Suprefne 
CU  1880,  Starbnck  e.  iknrray,  6  Wend.^  148. 

579.  A  plea  that  no  procese  was- ever  served 
on  deftmdant,  arid  h^  hid  no  notice  of  lira  ac- 
tion, Is  a  snffldent'  deniai  of  appearance.  Shir- 
prevM  Ct,^  1880,  Holbrook  «.  Murray,  5  Wend.^ 
IM. 

580.  In  an  action  on  a  Jadgment  of  another 
Statie,  dfeif^dsnt  may  show  by  plea  that  the 
court  had  no  Jurisdiction  of  Uie  subject-mat- 
ter, or  of  the  person.  Supreme  Ct.^  1825, 
Shumway  e.  StHlman,  4  Ooto,^  292;  1880,  Star- 
buck  t.  Murray,*  6  Wefnd.^  148;  1841,  Long  tr. 
Long,  1  jffiW,  W7;  8.  P.,  ^xyne^'Msit  and  Db- 
OKKX,  224. 

581.  In  an  action  on  a  judgment  of  another 
State,  a  plea  that  no  process  was  served  on 
defendant,  and  that  he  had  no  notice  of  the 
pendency  or  prosecution  of  the  action,  is  equiv- 
alent to  a  plea  that  he  did  not  appear,  in 
person,  or  bj  attorney.  Supreme  Ot.^  1880, 
Holbrook  t,  Murray,  5  FJww?.,  161. 

5d2.  Levy.  A  plea  to  an  action  on  a  judg- 
ment, that  an  execution  was  issued  and  a  suffi- 
oient  levy  made,  must  at  least  aver  that  the 
goods  are  still  detained  by  the  sheriff.  [1 
Den.,  578;  4  Moore,  168.]  Supreme  Ct,^  1848, 
Waddell  v,  Elmendorf,  5  i)«n.,  447. 

583.  Replication.  Five  defendants  were 
sued  on  a  judgment  obtained  in  another  State, 
and  two  of  them  pleaded  that  the  judgment 
was  obtained  without  service  of  process,  or 
appearance.  Held^  that  a  replication  that  such 
two  retained  an  attorney  to  appear  for  them- 
selves and  the  others,  and  that  he  did  appear 

*  Approved  in  Sears  o.  Terry,  26  Conn,^  278. 


accordingly,  was  good.    Supreme^  Ct,^  1841, 
Reed  v.  Pratt,  2  Hilly  64. 

Ml.  It  an  action  oh  a  ^relgn  judgment,  a 
i^epli cation  to  a  plea  that  de^dant  was  never 
served,  and  did  not  appear  iii  the  foreign  ac- 
tion, should  distinctly  state  that  he  was  served 
with  process  to  appear  and  answer,  or  that  he 
appeared,  either  in  person  or  by  attorney. 
AHeging  that  he  was  personally  duly  notified, 
but  not  saying  of  what,  or  that  he  had  per- 
sonal notice  of  the  commencement  of  the  suit, 
without  saying  firom  whom,  is  bad.  Supreme 
at.,  1841,  Long  tj.  Long,  1  Sill,  697. 

6.  Another  Aeitiicn  pendinf^.     Former  Be- 
eo/eery. 

i&5.  That  pendency  of  another  suit  fbr  the 
some  mattet  is,  at  most,  only  pleadable  in 
abatement.  Suprefne  Ct,,  1820,  Percival  e. 
fiickey,  18  Johns,,  267. 

5^.  The  pendency  of  another  suit  for  the 
same  cafu^,  in  Another  State,  or  a  foreign 
court,  is  no  stay  or  bar  to  a  u$iW  suit  here. 
Supreme  Ct,  1812,  Bowne  «.  Joy,  9  John*., 
221.  Approved,  1815,  Wdsh  e.  Durkin,  12 
Id.,  99. 

587.  Though  a  plea  of  another  suit,  subse- 
quently commenced,  is  bad,  a  plea  of  a  judg- 
ment recovered  in  such  suit  is  a  bar.  Supreme 
Ct,  1889,  NichoU  e.  MasoA,  21  Wend.,  889. 

588.  Wdt  of  error.  To  a  suit  on  a  judg- 
ment, the  pendency  of  a  writ  of  error  may  be 
pleaded  in  abatement,  but  not  in  bar.  The 
plea  must  state  that  the  writ'  Was  brought 
prior  to  the  present  suit,  and  the  requisite 
steps  taken  to  render  it  a  supersedes  to  the 
execution.  Supreme  Ct.,  1801,  Jenkins  e.  Pe- 
poon,  2  Johns.  Cos.,  812. 

589.  Splitting  dettiand.  If  one  has  an  Ac- 
count due,  or  several  causes  of  action  arising 
out  of  the  same  contract,  and  brings  a  suit  for 
a  part,  and  then  another  suit  for  the  residue 
of  the  account  or  causes  of  action,  the  pen- 
dency of  the  former  may  be  pleaded  in  abate- 
ment or  bar  of  the  second  action.  Supreme 
Ct,  1888,  Bendernagle  v.  Cocks,  19  Wend.,  207. 

590.  Fonner  recovery.  To  an  action  on 
a  promissory  note,  not  negotiable,  a  plea  of  a 
former  recovery  for  the  same  cause  of  action, 
on  a  foreign  attachment,  dec.,  in  a  court  of 
anotiier  State,  showing  jarisdiction,  and  that 
the  parties  were  before  the  coart,  is  good. 
And  a  replication,  that  the  note  was  assigned, 
and  the  defendant  had  notice  of  the  assign- 
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ment,  before  the  commencemeat  of  snoh  pro- 
ceediogs,  is  bad,  nnlees  it  set  forth  that  the 
assignment  was  for  a  good  and  adequate  con- 
sideration, stating  its  nature  and  amount.  Su- 
pr&me  Ct.^  1820,  Presoott  c.  Hull,  17  Johm.^ 
284.  Followed,  1848,  Warner  v,  Dunham, 
Hill  &  D.  Supp.^  206. 

59L  DiBContiauanoe.  Where  defendant 
pleads  another  action  pending,  nil  capiat  per 
hreve  may  be  entered  in  the  first  suit,  before 
replication  to  such  plea  in  abatement,  and 
withont  leave  or  costs. .  Supreme  Ot.,  1800, 
Marston  v,  Lawrence,  1  Johns.  Cas,^  897; 
S.  0.,  Col.  A  C.  Cos.,  97. 

592.  A  former  suit,  if  discontinued  before 
notice  of  retainer,  though  without  payment  of 
costs,  can  be  pleaded  in  abatement  of  a  new 
salt  for  the  same  cause.  Ct.  ofErrwn^  1844, 
Smith  tj.  White,  7  HiU^  620;  reversing  S.  0., 
4  7(2.,  166 ;  and  overruling  Robinson  v.  Taylor, 
12  Wwd.,  191.  Followed,  CU  of  Appeals, 
1858,  Averill  v.  Patterson,  10  K  Y.  (6  Seld,), 
600;  8.  0.,  10 -ffiw.  iV.,  86. 

593.  Reply  of  aBflignment  Where  an  ob- 
ligation for  the  payment  of  money  having  been 
assigned,  and  notice  thereof  given  to  the 
obligor,  an  action  is  brought  thereon  by  the 
assignee,  in  the  assignor's  name,  to  which  the 
defendant  pleads  a  former  recovery  and  satis- 
fEustion,  the  plaintiff  may  reply  the  assignment, 
and  notice  thereof  to  the  defendant,  and  that 
the  former  action  was  not  prosecuted  by  the 
authority,  nor  for  the  benefit  of  the  assignee. 
Supreme  Ot.y  1819,  Dawson  «.  Ooles,  16  Johne,, 
61. 

7.  Arbitration.    Award. 

594.  In  an  aotlon  on  an  arbitration  bond 

for  refusal  to  perform  an  award,  it  need  not  be 
averred  that  the  arbitrators  took  upon  them- 
selves the  consideration  of  the  subject,  prior  to 
the  appointment  of  an  umpire.  Where  the 
umpire  was  appointed  of  and  concerning  the 
premises,  and  it  was  stated  that  he  took  upon 
himself  the  burden  of  the  umpirage,  it  is  to  be 
intended,  at  least  on  general  demurrer,  that  he 
awarded  concerning  the  subject-matters  sub- 
mitted. Supreme  Ct.,  1806,  McKinstry  «.  Sol- 
omons, 2  Johne.^  57;  affirmed,  Ct.  of  Errors, 
1816,  13  U.,  27. 

595.  Revocation.  In  an  action  on  a  bond 
to  submit  to  arbitration,  where  defendant  re- 
voked the  arbitrator's  powers,  before  the  sub- 
mission was  actually  made  a  rule  of  court,  the 


plaintiff  should  assign  the  revocation  as  a 
breach— -not  the  non-performance  of  the  award. 
Supreme  Ct.,  1828,  Frets  %>.  Frets,  1  Cwa.,  836. 

596.  In  an  action  on  a  bond  for  performance 
of  award,  assigning  a  revocation  as  a  breach 
is  good,  and  though  the  plaintiff  specifies  items 
of  damages  under  it  which  he  is  not  entitled 
to  recover,  defendant  cannot  demur  to  the 
items.  Supreme  Ct.,  1882,  Williams  «.  Maden, 
9  Wend.,  240. 

597.  In  replying  the  revocation  of  a  sub- 
mission, the  replication  should  aver  a  breach 
of  the  bond,  and  that  award  was  not  made  by 
reason  of  revocation ;  or  that  award  was  made, 
and  defendant  refused  to  abide  by  it.  Sur- 
preme  Ct,  1811,  Van  Antwerp  o.  Stewart,  8 
Johns.,  126. 

59&  The  revocation  must  be  shown  to  be 
under  seal.  lb.;  S.  P.,  1822,  Andrus  v.  Wa- 
ring, 20  Id.,  168. 

599.  A  plea  that  the  defendant  revoked  the 
.submission  is  sufficient,  for  notice  is  neoeeearily 
implied*  Supreme  Ct.,  1819,  Allen  v.  Wataoni 
16  Johns.,  206.  Followed,  1828,  Frets  v.  Frets, 
1  Cow.,  836. 

600.  Iiegal  effect  Where  a  party  desires 
to  question  the  legal  effect  of  a  submission  or 
award,  he  must  set  it  out  and  demur.  Sib- 
preme  Ct.,  1888,  Fidler  «.  Oooper,  19  TFmdL, 
286. 

601.  Inanactlonof  debtiqxinanawaj4 
the  plaintiff  need  only  show  so  much  of  the 
award  as  is  sufficient  to  state  his  demand.  He 
need  not  show  any  more  of  the  award  than 
makes  for  him.  If  there  be  any  thing  by  way 
of  condition  precedent  to  the  payment,  of  the 
money,  the  defendant  must  set  it  forth  in 
pleading.  [1  Burr.,  280;  2  Saund.,  61,  62, 
b.,  n.  6.]  Supreme  Ct.,  1806,  McEinstry  «. 
Solomons,  2  Johns.,  67;  affirmed,  Ct.  qf  Er- 
rors, 1816,  18  Id.,  27.  Supreme  Ct.,  1814, 
Diblee  c.  Best,  11  Id.,  103. 

602.  But  in  an  aotlon  on  the  arbitration 
bond,  a  replication  to  the  plea  of  no  award 
must  set  out  the  whole  award,  though  not  ne- 
cessarily in  hmc  terba.  [1  Salk.,  72;  1  Ld. 
Raym.,  716;  12  Mod.,  634.]  Supreme  CU, 
1814,  Diblee  v.  Best,  11  Johns.,  103. 

603.  Oath.  In  an  action  on  an  award,  it  is 
not  necessary  to  allege  that  the  arbitrators 
were  sworn.  Supreme  Ct.,  1840,  Browning 
«.  Wheeler,  24  Wend.,  258. 

604.  Enlargement  of  time.  A  declaration 
in  debt,  setting  forth  the  original  submissioui 
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an  enlargement  of  the  time,  an  award  within 
the  enlarged  time,  and  a  breach  of  it,  it*,  in  ef- 
fect, founded  on  the  agreement  for  extension 
as  a  new  submission,  and  is  good.  N.  Y.  Su- 
perior Ct,,  1829,  Myers  v,  Dixon,  2  Rail,  456. 

605.  To  an  action  of  debt  on  an  award,  a 
plea  of  no  award  is  bad  on  special  demurrer. 
Jiil  debet  is  the  general  issue.  Supreme  Ct,^ 
1848,  Ott  V.  Schroeppel,  8  Barb.y  56. 

606.  Under  a  plea  of  no  award,  the  de- 
fendant may  show  that  the  arbitrators  award- 
ed on  a  matter  not  submitted  to  them.  So 
held^  in  support  of  verdict.  Supreme  Ct.^  1819, 
Macomb  v.  Wilber,  16  Johns.y  227. 

607.  That  on  demurrer  the  intendments  are 
in  favor  of  the  award  being  in  pursuance  of 
the  submission.    Bacon  v,  Wilber,  1  0<no»^  117. 

606.  In  pleading  an  award  in  bar,  it  is 
not,  in  general,  necessary  to  aver  performance 
of  the  thing  awarded.  Supreme  Ot^  1814, 
Armstrong  v.  Masten,  11  Johne.^  189. 

8.  AmgnmenU  of  the  Thing  in  Action,    Sur- 
vivorehip, 

609.  Transfer.  A  plea  showing  that  the 
legal  title  to  a  note  sued  on  has  been  trans- 
ferred by  the  plaintiff,  and  is  in  another,  is 
good.  If  the  suit  was  brought  by  such  other 
in  the  name  of  plaintiff  that  fact  should  be 
replied,  and  it  will  be  a  good  answer  to  the 
plea.  [15  Johns.,  247;  20  Id.,  367;  7  Oow., 
176.]  Supreme  Ot.^  1888,  Waggoner  tj.  Oolvin, 
11  Wend.,  27.  Compare  Gage  .«.  Kendall,  15 
Id^MO. 

610.  In  setting  np  an  alignment  of  a 
thing  in  action  to  avoid  a  release  subsequently 
made  by  the  assignor,  it  is  necessary  to  aver 
a  consideration  for  the  assignment,  although 
it  was  under  seal,  and  to  aver  that  the  suit 
was  brought  for  the  benefit  of  the  assignees; 
but  it  is  not  necessary  to  aver  that  defendants 
had  notice  of  the  assignment.  [17  Johns.,  285.] 
Supreme  Ct,,  1848,  Warner  v.  Dunham,  Mill 
d  JD.  Supp.,  206. 

611.  Replication.  When  an  assignee  of  a 
thing  in  action  sues  in  the  name  of  the  as- 
signor, and  a  defence  as  against  the  nominal 
plaintiff  is  pleaded,  the  replication  must  be 
special,  setting  up  the  assignment  and  notice. 
Supreme  Ct^  1841,  Say  tJ.  Dascomb,  1  Mill,  552. 

612.  To  a  plea  that  the  promises  sued  upon 
had  been  transferred  in  bankruptcy  to  an  as- 
signee, a  replication  that  they  had  been  re- 
purchased from  the  assignee,  is  sufficient  on 


general  demurrer,  without  averring  that  the 
sale  and  transfer  had  been  made  by  order  of 
the  court.  Supreme  Ct.,  1849,  Barnes  v,  Mat- 
teson,  5  Barb.,  375. 

613.  In  asaumpslt  for  goods  Bold,  the  de- 
fendant pleaded,  that  one  A.  carried  on  busi- 
ness in  the  name  of  the  plaintiffs,  and  so  doing, 
he  sold  the  goods  by  the  plaintiffs ;  and  that 
he,  by  plaintiffs  as  his  agents,  subsequently 
assigned  the  demand  to  one  of  his  own  cred 
iters ;  and  defendant  claimed  a  set-off  against 
A.,  and  that  before  the  commencement  of  the 
suit,  A.  was  indebted  to  the  defendant  in  a 
larger  sum,  &g. 

Meld  (by  the  Supreme  Ct.),  that  the  plea 
was  bad,  in  not  averring  that  the  debt  from 
A.  to  the  defendant,  was  contracted  prior  to 
the  assignment  to  A.^s  creditor.  1818,  Bris- 
ban  V,  Gaines,  10  Johns.,  45 ;  Alsop  v.  Gaines, 
Id.,  896. 

Meld  (by  the  Ct.  of  Errors),  that  whethei 
the  plea  was  good  or  not,  a  replication,  that 
A.  did  not,  by  the  plaintiff  sell  the  goods, 
tendered  a  material  issue,  and  was  good.  1815, 
Gaines  v.  Brisban,  18  Johns.,  9. 

614.  A  plea  in  such  case,  that  after  the  sale 
A.  became  solely  interested  in  the  whole  de- 
mand, and  while  so  interested  became  insol- 
vent, and  assigned  the  debt  by  the  plaintiffs  to 
his  own  creditor,  in  order  to  secure  to  such 
creditor  a  preference, — Meld,  bad  in  substance. 
Ot.  of  Errors,  1815,  Gaines  c.  Brisban,  18 
Johns.,  9 ;  affirming  S.  G.,  sub  nom.  Alsop  «• 
Gaines,  10  Id.,  396. 

615.  A.  sued  B.  to  recover  baok  money  re- 
covered from  him  on  his  arbitration  note,  by 
G.,  to  whom  B.  had  transferred  it,  upon  the 
ground  that  the  award  was  void.  Meld,  that 
it  was  essential  to  aver  that  the  note  was 
transferred  before  it  fell  due,  so  as  to  show 
that  the  defence  could  not  have  been  set  up 
in  the  suit  by  G.  Supreme  Ot.,  1816,  Bat^ey 
V.  Button,  18  Johns.,  187. 

616.  Survivorship.  One  of  two  joint  obli- 
gees cannot  sue  unless  he  avers  that  the  other 
is  dead;  and  the  objection,  when  it  appears 
on  oyer,  may  be  raised  by  demurrer  or  in 
arrest  of  judgment.  Wherever,  by  reason  of 
a  several  interest,  one  may  sue,  he  must  set 
forth  the  bond  truly,  and  then,  by  proper 
averments,  show  a  cause  of  action  in  himself 
alone,  clearly  embraced  within  the  condition 
of  the  bond.  Supreme  Ot.,  1831,  Ehlo  v.  Pur. 
dy,  6  Wend.,  629. 
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9.  BilU  and  Notes. 

617.  Time  of  payment  As  it  is  sufficient 
to  state  a  promissory  note  in  the  declaration, 
according  to  its  terms,  a  connt  stating  no  time 
of  payment  is  good,  for  snch  a  note  is  payable 
immediately.  Supreme  Ot,^  1811,  Herrick  «. 
Bennett,  8  Johns.^  874. 

618.  nrm  tffgnatnre.  An  indorsement  or 
signature  of  a  note,  in  the  name  of  a  firm,  by 
a  partner,  may  be  alleged  as  made  by  the  firm. 
It  is  snfiloient  to  set  forth  a  writing  according 
to  its  legal  effect.  Supreme  Ot.,  Id08,  )fan- 
hattan  Co.  v.  Ledyard,  1  Oal,  192;  S.  0.,  Ool. 
S  a  Cos.,  226;  1881,  Vallett  u.  Parker,  6 
W<M.,  616. 

iSb,  aUo,  of  Joint  makers  not  alleged  to  be 
partners.  [2  Gamp.,  805.]  1880,  Mack  v, 
Spencer,  4  Wend.,  411. 

Otherwise,  if  the  allegation  be  "  their  own 
proper  hands  and  names  being  therennto  sub- 
scribed.^^ 1811,  Pease  v.  Morgan,  7  Johns,,  468. 

619.  Under  a  declaration  that  of  three  de- 
fendants, two  were  partners,  and  that  the 
defendants  made  a  note,  their  own  proper 
hands  being  therennto  subscribed,  plaintiff 
may  recover  on  proof  that  one  of  the  partners 
signed  the  firm-name,  and  the  other  defend- 
ant his  own.  Supreme  Ot,  1881,  Porter  «. 
Cumings,  7  Wend,,  172. 

620.  It  is  not  necessary  to  state  the  names 
of  the  partners  at  large,  in  counting  on  a  note 
made  or  indorsed  by  a  copartnership,  when 
the  suit  is  brought  against  other  parties.  N, 
Y.  Superior  Ot,  1847,  Bacon  v.  Cook,  1 
Sandf,,  77. 

621.  An  agreement  to  aooept^  since  it 
amounts  to  an  acceptance,  should  be  counted 
upon  as  an  acceptance,  and  no  consideration 
need  be  shown.  Supreme  Ot.,  1884,  Ontario 
Bank  «.  Worthington,  12  Wend.,  598. 

^22.  Demand  If  the  maker,  when  a  note 
falls  due,  cannot  be  fonnd,  nor  payment  de- 
manded of  him  personally,  the  declaration 
need  not  state  this  fact  specially,  but  may 
aver  generally  that  the  note  was  presented 
and  payment  refused.  Under  such  a  count, 
plaintiff  may  give  evidence  of  any  diligence 
which  is  deemed  equivalent  to  an  actnal  pres- 
entation of  it  to  the  maker.  [2  H.  Bl.,  510.] 
Supreme  Ct,  1804,  Stewart  t.  Eden,  2  Cai., 
121 ;  1824,  Williams  u.  Matthews,  8  Cow.,  252. 
Followed,  but  questioned,  K  P.,  1808,  Oum- 
mings  «.  Fisher,  Anth.  K  P.,  1. 


623.  K  the  indorser  of  a  note  dies  before  it 
becomes  due,  the  notice  and  promise  to  pay 
alleged  in  an  action  against  his  personal  rep- 
resentatives, must  be  alleged  to  have  been 
made  to  and  by  them,  and  not  by  the  de- 
ceased. Supreme  Ct.,  1804,  Stewart  v.  Eden, 
2  Cat.,  121. 

624.  The  holder  of  a  bill,  upon  protest  for 
non-acceptance,  has  an  immediate  caiuse  of 
action  against  the  drawer ;  and  if  demand  of 
payment,  and  protest,  be  deemed  void,  aver- 
ments of  them  may  be  rejected  on  demurrer, 
if  the  declaration  counts  properly  for  non- 
acceptance.  Supreme  Ct.,  1808,  Mason  v. 
Franklin,  3  Johns.,  202. 

62fP.  In  an  action  against  the  maker  of  a 
note  payable  at  a  particular  time  and  place, 
the  plaintiff  need  not  aver  a  demand  at  the 
time  and  place.  Supreme  Ct,,  1828,  Caldwell 
V,  Oassidy,  8  Cow.,  271 ;  8.  P.,  1819,  Wolcott 
V,  Van  Santvoord,    17  Johns,,  248. 

626.  Notice.  In  a  declaration  on  a  bill  of 
exchange,  afber  averments  of  non-acceptanoe, 
dec.,  a  general  averment  of  notice  of  all  the 
premises,  is  sufficient.  Supreme  Ct.,  1808, 
Boot  V.  Franklin,  3  Johns.,  207. 

627.  Consideration.  In  declaring  on  a 
note  not  within  the  statute,  and  expressed  to 
be  for  value  received,  it  is  sufficient  to  state 
that  it  was  given  for  value  received.  [3 
Johns.,  484 ;  overruling  8  Oal.,  286.]  But  if 
plaintiff  undertakes  to  set  forth  the  consid- 
eration specially,  he  is  bound  to  prove  it  as 
laid.  Supreme  Ct^  1811,  Jerome  v.  Whitney, 
7  Johns.,  821. 

628.  Non-paym^ilt.  In  declaring  upon  a 
note  for  a  sum  of  money  payable  in  specific 
articles,  it  is  enough  to  allege  non-payment  of 
the  money,  without  alleging  non-delivery  of 
the  articles.  [5  Wend.,  893.]  Supreme  Ct., 
1848,  Rockwell  v.  Rockwell,  4  mil,  164. 

629.  Under  the  statute  authorizing  the 
holder  of  a  bill  or  note  to  include  all  or  any 
of  the  parties  in  one  action,  and  to  declare 
upon  the  money  counts  alone  (Laws  ^1832, 
489),  a  plea  must  be  to  the  count,  not  to  the 
note,  and  a  plea  in  bar  of  the  note  is  no  an- 
swer to  the  declaration,  although  it  averred 
that  the  only  cause  of  action  which  plaintiff 
had  was  the  note.*  Supreme  Ct.,  1838,  Anon- 
ymous, 19  Wend.,  228.   Followed,  K  F.  Com. 


*  Ab  to  variance  in  a  peculiar  case,  see  Commercial 
Bank  of  Erie  v.  Norton,  1  Bill,  501. 
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PI.,  1848,  White  «.  Shertnto,  2  K,  Y,  Leg,  Obs., 
90 ;  8.  P.,  Supreme  Gt,,  1641,  Dibble  «.  Eemp- 
bImU,  S  ffiO,  124. 

€90.  The  statHOe  relftting  to  the  form  of  de- 
claring upon  bilk  and  notes  (LoM  oflSS7^  72, 
§  1),  only  applies  to  eases  trhere  different 
parties,  as  maker  and  indorser,  drawer  and 
acceptor,  are  joined  in  the  same  action,  not 
to  the  case  of  a  surety.  Supreme  C%.,  1846, 
Bntler  v.  Ra'VirBon,  1  2>m.,  105.  To  the  same 
eflFect,  1845,  TomKnson  v.  WiUey,  1  Bew.  Pr,, 
247. 

§81.  The  plaintiff  may  connt  specially  npon 
the  note  or  bill,  in  one  'connt,  agaf  nst  all  the 
defendants;  and  be  may  discont^nne  as  to 
one  6et  of  the  defendants  and  proceed  against 
another.  Supreme  Ot.^  1886,  Pnller  «.  Van 
Sohaick,  1»  Wend,,  547. 

632.  The  plaintiff  as  indorsee  of  a  bill  of 
exchange,  sued  the  acceptor,  declaring,  nnder 
the  statute  of  1882,  on  the  money  connts,  and 
appending  a  copy  of  the  bill,  with  notice  that 
it  was  his  canse  of  action ;  bat  in  the  copy  the 
indorsement  was  omitted.  Held,  that  deHrery 
was  sufficiently  arerred  by  implioatton ;  that 
indorsement  was  not  necessary  to  pass  title ; 
and  tiiat  the  bill  was  therefore  admissible  npon 
the  trial  of  the  oanse.  €t  e/AppeaU,  1858, 
Pnrdy  c.  Vermilya,  8  JT.  F.  (4  /S^W.),  848. 

633.  Vte  charter  of  tbe  Bank  of  Obe- 
nango,  declared  all  the  parties,  whether  ma- 
kers, obligore,  indorsers,  or  guarantors,  of  any 
note,  bond,  or  bill,  discounted  at  said  bank, 
or  pledged  for  money  due  to  the  same,  to  be 
)oint  makers,  obligors,  or  drawers,  and  as  dnch 
might  be  sued,  doclared  against,  dra.,  Jointly. 
Meld,  that  the  bank  might  recover  against 
makers  and  indorsers  on  a  declaration  aver- 
ring that  ih»j  were  all  makers ;  but  could  not 
recover  on  the  money  counts  against  indorsers. 
Supreme  Ot,,  1822,  Bank  of  Chenango  «.  Our- 
tiss,  19  Johm,,  826. 

634.  On  a  note  not  negotiable,  the  payee 
may  declare  against  the  maker,  as  a  note  within 
the  statute.  Supreme  Ct.,  1806,  Downing  «. 
Backenstoes,  8  Oai,,  187. 

635.  tn  a  atiit  by  pay^e  against  maker, 
no  copy-note  is  necessary  to  be  given,  but  the 
suit  may  be  brought  without  reference  to  the 
statute.  [4  Johns.,  280;  28  Wend.,  88.]  If. 
Y.  Com.  PI.,  1842,  Van  Saun  v.  Doremus,  1  K 
Y.  Leg.  Obe.,  27. 

636.  A  plea  that  the  note  sued  on  was  giv- 
en for  a  conveyance  covenanting  against  in- 
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eumhrances,  and  that  there  is  one  outstanding, 
is  bad  in  substance,  for  such  a  breach  only  in- 
volvce  nominal  damages.  Supreme  Ct.,  1887, 
Lattin  «.  Vail,  17  Wend.,  188. 

10.  By-Laue. 

637.  Vhe  by-lawa  of  all  corporate  bodies, 
including  municipal  corporations,  must  be  set 
forth  in  pleading,  when  they  are  sought  to  be 
enforced  by  an  action,  or  set  up  as  a  protec- 
tion. [Wile.  Treat  on  Mun.  Corp.,  pt.  1, 
S  480.]  Supreme  Ct,  1887,  Harker  «.  Mayor, 
*c.,  of  K.  Y.,  17  Wend.,  109. 

638.  Authoxity  to  enact  Where  a  cor- 
poration are  authorized  to  pass  a  by-law  if 
they  find  it  necessary,  and  they  pass  it,  a  dec- 
laration on  the  by-law  need  not  arer  the  ne- 
cessity. Supreme  Ct,,  1827,  Stuyvesant  e. 
Mayor,  Ac.,  of  K  T.,  7  Cbto.,  688. 

11.  OarrierB. 

639.  Tatm  of  action.  An  action  against 
carriers,  solely  upon  the  custom,  is  an  action 
of  tort  If  the  plaintiff  states  the  custom,  and 
also  relies  en  an  undertaking  general  or  special, 
then  the  action  may  be  said  to  be  eo;  delicto 
quaei  as  eentraetu,  but  in  reality  is  founded 
on  the  contract,  and  to  be  treated  as  such. 
But  if  all  the  counts  are  substantially  upon  the 
custom  aad  in  ease,  and  though  some  of  them 
contain  expressions  similar  to  those  used  in 
actions  of  assumpsit,  no  one  reHes  upon  any 
undertaking  of  the  defendants,  liie  action  be- 
longs to  the  class  of  actions  arSsing  upon  a  tort 
or  misfeasance  e»  delicto.  Supreme  Ct,  1829, 
Bank  of  Orange  v.  Brown,  8  Wend.,  158. 

6ft0.  tn  BMtmapett  on  a  bill  of  lading,  for 
the  non-deKvery  of  the  goods,  the  jury  found, 
among  other  things,  that  the  goods  were  lost 
without  any  &ult  or  negligence  of  the  defend- 
ants, or  their  agents,— >J?<?Zi,  that  the  plaintiff 
oonld  not  recover  in  this  form  of  action,  the 
jury  having  negatived  the  grcnamen  of  the 
action,  to  wit,  the  negligence  of  the  defendants; 
and  that  the  court  would  not  look  to  the  other 
facts  found  by  the  jury,  in  order  to  support 
the  action,  as  that  would  be  allowing  plaintiff 
to  declare  for  one  cause  of  action,  and  recover 
for  another.  Ct.  of  Errors,  1819,  Palmer  «. 
Lorillard,  16  Johns.,  848. 

641.  Defendant  oorenanted  to  carry  goods 
within  a  certain  time,  and,  if  he  made  default 
to  deduct  from  the  freight  for  every  day's  de- 
fault.    Held,  not  alternative  covenants,  and 


402 


PLEADING,  AT  COMMON  LAW. 


BqIm  peenUtrlj  Applieable  to-Coiiq^ira07;~CoiitrMti. 


that  a  deolaration  by  the  owner  of  the  goods, 
in  an  action  to  recover  back  the  freight  paid 
under  protest,  need  only  set  forth  the  first 
part  and  aver  a  breach.  Ct,  o/AppeaU^  1854, 
Harmony  c.  Bingham,  12  K  7.  (2  K&m,\  99 ; 
affirming  S.  C,  1  Duer^  209. 

642.  EzoepUon.  A  carrier  contracting  to 
carry  upon  the  canals,  except  dangers  of,  &a, 
in  setting  np  snch  exception  must  specify  what 
the  dangers  were.  Supreme  Ot,^  1829,  Wood- 
worth  t>.  McBride,  8  F*<wu2.,  227. 

643.  Special  pleas  rarely  to  be  used,  in 
case,  against  carriers.  Supreme  Ot^  1842, 
Hoyt «.  Allen,  2  Hill,  822. 

12.  dyntpvrcboy, 

644.  In  an  action  on  the  oaae^  in  the  na- 
ture of  a  conspiracy,  whatever  is  done  in  pur- 
suance of  the  conspiracy  by  any  of  the  parties 
concerned  in  it,  may  be  averred  to  be  the  act 
of  all ;  or,  after  averring  the  fraudulent  com- 
bination to  cheat  the  plaintiff  the  acts  of  each 
defendant  in  furtherance  of  the  conspiracy, 
may  be  stated  to  have  been  done  individually. 
[2  Day,  206;  8  Pick.,  88.]  K  F.  Sapmi^ 
Ct.,  1829,  Tappan  9.  Powers,  2  Hall,  277. 
Compare  Jones  v.  Baker,  7  Cow.,  445. 

18.  OontracU, 

645.  A  coont  on  a  promiie  by  parol,  may 

be  supported  by  a  promise  in  writing,  if  it 
comports  with  that  stated.  Supreme  Ot,,  1816, 
Nelson  v,  Dubois,  18  Johns,,  175. 

646.  Statute  of  Franda.  In  pleading  a  con- 
tract which  is  within  the  Statute  of  Frauds,  it 
need  not  be  stated  to  be  in  writing.  Supreme 
Ot,,  1808,  Miller  v.  Drake,  1  Oai.,  45;  1809, 
Elting  V,  Yanderlyn,  4  Johns,,  287. 

So  held,  also,  under  the  Revised  St4itute8. 
1848,  State  of  Indiana  v.  Woram,  6  Hill,  88 ; 
1848,  Gibbs  «.  Nash,  4  Ba/rh.,  449.  S.  P., 
Chancery,  1844,  Coles  o.  Bowne,  10  Paige, 
626. 

But  if  the  contract  is  denied,  the  party  must, 
on  the  trial,  prove  a  contract  valid  under  the 
statute.  Supreme  GU,  1848,  Gibbs  9.  Nash, 
4  Barh,  449.  S.  P.,  Chancery,  1844,  Coles  v. 
Bowne,  10  Paige,  526. 

647.  Statnta  authority.  In  pleading  a 
contract,  it  is  not  necessary  to  state  or  refer  to 
a  public  statute  upon  the  authority  of  which 
the  contract  was  made.  Ct.  ofAppeaU^  1849, 
Shaw  f>.  Tobias,  8  N,  Y.  (8  CovmU\  188. 

648.  Thougt^  where  the  'charter  of  a  corpo- 


ration requires  every  subscriber  for  atook  to 
pay  to  one  of  the  commissioners,  at  the  time 
of  subscribing,  five  dollars  upon  each  share, 
the  company,  in  suing  a  subscriber  for  an  un- 
paid subscription,  must  aver  that  be  so  paid 
[1  Cai.  Cas.,  86 ;  9  Johns^  218] ;  yet  an  aver- 
ment that  defendant  was  a  commissioner,  and 
subscribed  while  the  subscription-book  was 
open  and  in  his  hands,  is  equivalent  to  an 
averment  of  the  payment.  Supreme  Ct,,  1814, 
Highland  Turnpike  Co.  «.  McEean,  11  Johm^ 
98. 

649.  In  an  action  on  a  contract  of  a  bank- 
ing association,  it  is  not  necessary  to  aver  that 
it  was  signed  by  the  officers  which  the  statute 
requires  should  sign  its  contracts.  It  is  enoo^ 
to  allege  in  general  terms  that  it  made  the 
contract.  Supreme  Ct.,  1840,  Delafield  v.  Kin- 
ney, 24  Wend,,  845. 

650.  Contracti  with  agents  of  corpora- 
tion. A  contract  not  under  seal,  signed  by 
agents  of  a  corporation,  and  showing  upon  its 
face  that  the  agents  intended  to  contract  for 
the  corporation,  and  not  for  themselves,  may 
be  declared  upon  as  its  contract.  Reforma- 
tion in  equity  is  not  necessary.  [Stor.  on  Ag^ 
148,  §  154;  22  Wend.,  825.]  ChoMery,  1841, 
Many  «.  Beekman  Iron  Co.,  9  Paige,  188. 

651.  Though  an  obligation  given  to  a  cor- 
poration,  which  is  in  terms  payable  to  its 
agents  or  directors,  should  properly  be  de- 
scribed, in  declaring  on  it,  as  given  to  the  cor- 
poration, by  the  name  and  description  of  the 
directors,  &c,,  the  omission  of  such  averment 
is  cured  by  verdicti  or  judgment  by  default 
Supreme  Ct,,  1844,  Bayley  «.  Onondaga  County 
Mutual  Ins.  Co.,  6  Hill,  476. 

652.  Contract  mianamlng  corporation. 
Where  a  deed  is  made  to  a  corporation,  by  a 
name  varying  from  the  true  name,  they  may 
sue  in  their  true  name,  and  aver  in  the  dec- 
laration, that  the  defendant  made  the  deed  to 
them,  by  the  name  mentioned  in  the  deed; 
and  an  allegation  that  defendants  acknowl- 
edged themselves  to  be  bound  unto  the  plain- 
tiffs, by  the  description  of,  &C.,  is  equivalent 
to  such  an  averment.  [10  Co.,  125,  b;  1 
Kyd.  on  Corp.,  287.]  Supreme  Ct,  1816,  N. 
Y.  African  Society  v,  Varick,  IS  Johns,,  88. 

653.  On  a  promiie  made  to  a  third  per- 
son for  the  benefit  of  the  plaintiff,  on  a  con- 
sideration moving  from  the  third  person,  the 
plaintiff  may  declare  as  if  made  to  the  third 
person.    Supreme  Ct.,  1847,  Delaware  ^  Hud- 
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Bon  Oanal  Go.  v,  Westchester  Ck)anty  Bank, 
4  Den.,  97. 

654.  Order  for  goods.  The  acceptance  in 
writing  of  a  written  order  for  the  delivery  of 
goods  is  not  a  sale ;  it  is  only  a  promise  to 
deliver  them  npon  request,  and  should  be  de- 
clared on  as  snch.  Supreme  Ot.,  1847,  Bur- 
rail  «.  Jacot,  1  Barb.,  165. 

655.  The  whole  contract  need  not  be 
«et  out.  A  party  declaring  on  an  agreement, 
need  only  state  so  mncb  of  it  as  constitutes 
the  engagement,  the  breach  of  which  is  relied 
on.  [14  Johns.,  400;  1  Chitt.  PL,  802;  6 
East,  664;  2  Den.,  258.]  Supreme  Ct^  1846, 
Williams  ©.  Healey,  8  Den.,  863 ;  N.  P.,  1818, 
Denton  v,  Bours,  Anth.  K  P.,  241 ;  1829, 
Scott  9.  Leiber,  2  Wend.,  479. 

656.  If,  however,  unnecessary  matter  be 
stated,  which  is  foreign  to  the  cause  of  action, 
it  may  be  rejected  as  surplusage;  and  does 
not  vitiate.  [1  Chitt.  PI.,  282-284.]  Supreme 
Ct^  1827,  Orannis  «.  Clark,  8  Cavo^  86. 

657.  In  a  declaration  in  covenant  upon  an 
agreement,  it  is  not  necessary  to  set  out  the 
whole  of  it,  but  only  such  parts  thereof  as 
relate  to  the  breaches  assigned.  And  where 
the  part  of  the  agreement  which  is  not  set 
out,  is  not  necessary  to  be  set  out  for  the  pur- 
pose of  assigning  the  breaches  relied  on,  and 
does  not  qualify  or  vary  it,  it  is  no  variance ; 
and  the  plaintiff  cannot  be  nonsuited  on  that 
ground.  [1  Oarr.  h  P.,  80.]  Ct.  of  Errors, 
1845,  Sandford  q.  Halsey,  2  Den^  285.  Su- 
preme Ot.,  1817,  Henry  v,  Cleland,  14  Johns., 
400 ;  1846,  Williams  «.  Healey,  8  Den.,  868. 

658.  Sapplying  defects.  In  declaring  upon 
an  agreement  not  specifying  when  or  where  a 
delivery  or  payment  of  consideration  was  to 
be  made,  the  pleader  must  supply  these  defi- 
ciencies by  proper  averments  of  the  legal  effect 
of  the  agreemeut.  The  time  of  performance 
is  always  material,  and  must  be  averred  ac- 
cording to  the  truth,  and  proved  as  stated. 
If  no  time  was  stated,  it  must  be  averred  that 
the  performance  was  to  be  in  a  reasonable 
time,  or  upon  request.  Supreme  Ct.,  1882, 
Osborne  v,  Lawrence,  9  Wend.,  185 ;  and  see 
Ooonley  ©.  Anderson,  1  Hill,  619.  Compare 
PearsoU  t>.  Frazer,  lABarb.,  564 ;  and  supra^  617. 

659.  A  contract  which  is  in  the  alterna- 
tive, must  be  so  set  out  in  the  declaration. 
Supreme  Ot.,  1827,  Ilateh  v.  Adams,  8  Cow., 
85 ;  1829,  Stone  n.  Xnowlton,  8  Wend.,  874. 

660.  On  a  contract  io  the  alternative,  a 


count  averring  demand  of  one  alternative  only, 
is  bad  on  general  demurrer.  Supreme  Ct,, 
1850,  Lutweller  v.  Linnell,  12  Ba/rh.,  512. 

661.  Paying  difference.  In  an  action  for 
not  delivering  goods,  pursuant  to  an  agreement 
by  which  plaintiff  was  to  deliver  to  the  de- 
fendant a  note  of  a  third  person  to  a  larger 
amount  in  payment,  and  the  defendant  to  pay 
the  plaintiff  the  difference ; — the  agreement  to 
pay  the  difference  is  a  material  part  of  the 
contract,  and  omitting  to  set  it  forth  is  a  va- 
riance. Supreme  Ct.,  1804,  Boget  v.  Merritt, 
2  Cai.,  117. 

662.  After  a  contract  is  modified,  the 
declaration  must  not  be  upon  the  original  con- 
tract. Supreme  Ct.,  1812,  Freeman  «.  Adams,* 
9  Johne.,  115;  1829,  Baldwin  «.  Munn,  2 
Wend.,  899;  Langworthy  v.  Smith,  Id.,  587; 
S.  P.,  1811,  Philips  V.  Rose,  8  Johne.,  892. 

663.  A  mere  parol  extension  of  the  time  of 
perfdrraing  a  sealed  agreement,  does  not  pre- 
vent plaintiff  from  declaring  on  the  original 
contract,  if  it  is  no  part  of  his  complaint  that 
the  work  was  not  done  in  time.  Supreme  Ct., 
1884,  Crane  «.  Maynard,  12  Wend.,  408.. 

664.  Plaintiff  counted  upon  a  special  agree- 
ment which  was  void  by  the  Statute  of  Frauds. 
Held,  that  he  could  not  recover  upon  a  valid 
substituted  agreement  not  counted  upon.  Su- 
preme Ct.,  1845,  Spencer  «.  Halstead,  1  Den,, 
606. 

665.  Promises.  In  assumpsit,  except  on  a 
contract  which  imports  legal  liability,  a  prom- 
ise by  defendant  must  be  averred.  [Lawes  on 
PL,  88;  1  Lev.,  164,  246;  7  Ld.  Raym.,  124; 
8  Mass.,  160;  Gould's  Treat,  on  PI.,  78.]  ^- 
preme  Ct.,  1888,  Candler  «.  Rossiter,  10  Wer^., 
487. 

666.  Mutual  promises  must  be  pleaded  as 
made  at  the  same  time.  Supreme  Ct.,  1804, 
Livingston  v.  Rogers,  1  Cai.,  588 ;  S.  C,  Col, 
db  C.  Cos.,  880 ;  1815,  Keep  c.  Goodrich,  12 
Johns.,  897. 

667.  In  suing  the  successor  in  office  of  a 
town  or  county  officer,  upon  the  contract  of 
such  officer,  it  is  not  necessary  to  aver  a  prom- 
ise by  the  defendant.  [2  Rev.  Stat.,  474,  §  98.] 
Supreme  Ct.,  1885,  Morse  «.  Earl,  18  Wend., 
271. 

668.  A  consideration  must  be  stated  in 
every  action  on  a  promise.  Supreme  Ct., 
1809,  Bailey  'o.  Freeman,  4  Johns.,  280. 

•  See  this  case  in  table  of  Cabxs  Camoiuu,  Vol.  I. 
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609.  The  consideration  of  a  special  agree- 
ment mnst  be  trnly  stated  and  proved  as 
pleaded.  An  ayerment  of  sale  and  delivery 
of  goods,  as  the  consideration,  is  not  supported 
by  the  words  "valne  received"  in  the  instm- 
ment  produced.  If,  F.  Superior  Ot.y  1828, 
Wheelwright «.  Moore,  1  Hall,  201 ;  Id.,  648. 

670.  Where  the  promise  was  founded  np- 
on  several  good  considerations,  all  mnst  be 
averred  and  proved.  Supreme  Ot,  1805,  Lan- 
sing «.  MoEillip,  8  Cal,  286. 

671.  A  declaration  on  a  contract  which  is 
in  restraint  of  trade  is  bad,  unless  it  appears 
by  the  contract  or  proper  averments  in  the 
declaration  that  there  was  a  sufficient  consid- 
eration to  support  such  a  contract.  Supreme 
Ot,,  1889,  Ross  t^.  Sadgbeer,  21  Wend.,  166. 

672.  The  declaration  in  an  action  by  an  heir 
to  recover  a  sum  promised  him  in  considera- 
tion that  he  would  withdraw  his  caveat  against 
the  proof  of  the  will,  mnst  show  that  he  had 
an  interest  in  setting  aside  the  will.  Supreme 
Ot,,  1884,  Seaman  v.  Seaman,  12  Wend.,  881. 

673.  A  count  by  a  corporation,  setting  forth 
that  defendant,  being  indebted  to  it  in  the  sum 
of,  dec,,  for  six  shares  of  the  stock  of  that  com- 
pany, which  were  held  by  him,  in  considera- 
tion thereof  promised  to  pay  the  same,  is  good. 
It  is  not  necessary  to  set  forth  the  manner  in 
which  he  became  owner  of  the  stock.  If.  Y. 
Superior  Ct.,  1829,  Harlem  Oanal  Co.  u.  Spear, 
2  HaU,  510. 

674.  If  the  consideration  for  a  promise  is 
past,  it  must  be  laid  as  done  at  defendant's 
request  [1  Saund.,  264,  n.  1 ;  1  Fonb.,  886.] 
Supreme  Ct,,  1810,  Oomstock  v.  Smith,  7 
John$,,  87;  1881,  Parker  v,  Orane,  6  Wend,, 
647. 

675.  But  where  it  is  shown  that  defendant 
derives  a  benefit  from  the  consideration,  an 
averment  of  a  request  is  unnecessary.  Sur 
preme  Ot,  1817,  Doty  «.  Wilson,  1^  Johns.,  878. 

676.  In  a  count  upon  mutual  promises,  the 
averment  that  one  promise  was  in  considera- 
tion of  the  other,  is  a  sufficient  averment  of 
a  consideration.  If.  Y,  Superior  Ct.,  1829, 
White  «.  Demilt,  2  Hall,  405. 

677.  In  a  declaration  setting  out  an  agree- 
ment which  admits  receipt  of  the  considera- 
tion, a  separate  averment  of  the  payment  of 
the  consideration  is  unnecessary.  Supreme 
Ct,,  1806,  Ward  f>,  Sackrider,  8  Cai,,  263. 

678.  Faflnre  of  conaideratioii.  In  an  ac- 
tion on  a  bond  given  for  purchase-money  of 


land,  where  the  conveyance  was  with  cove^ 
nant  of  seizin,  a  plea  that  the  plaintiff  was  not 
seized  in  his  own  right  of  an  absolute  estate 
in  fee,  without  showing  an  eviction,  nor  aver- 
ring that  the  plaintiff  had  no  estate  or  interest 
in  the  land,  does  not  constitute  a  bar.  The 
plea  must  show  an  absolute  failure  of  the  title, 
as  the  bond  is  presumptive  evidence  of  a  good 
consideration  for  the  whole  amount  of  the 
purchase-money  for  which  it  was  given.  Ct, 
ofErron^  1840,  Tallmadge  «.  Wallis,  25  Wend.^ 
107. 

679.  In  an  action  for  the  purchase-money 
of  land,  which  was  sold  with  a  covenant  for 
quiet  enjoyment,  a  plea  that  plidntiff  was  not 
seized  of  tiie  fee,  but  that  another  person  was, 
neither  shows  a  failure  nor  an  original  want  of 
consideration.  Supreme  Ct,,  1889,  Whitney  «. 
Lewis,  21  Wend.,  181.  Approved,  Ct,  ofEr- 
ron,  1840,  Tallmadge  «.  Wallis,  25  Id,,  107. 

680.  ConditloDB.  On  a  promise  to  paj 
money  when  collected,  collection  is  condition 
precedent,  and  must  be  averred.  Supreme  Ct,, 
1808,  Dodge  v.  Ooddington,  8  Johne.,  146. 

681.  Where  the  agreement  was  to  deliver 
to  the  plaintiff,  or  his  agent,  at  B.,  and  the 
plaintiff  was  to  pay  the  price  on  the  defend- 
ant's presenting  the  receipts  for  the  goods, — 
Held,  that  a  payment  on  delivery  was  not  dis- 
pensed with,  if  the  plaintiff  himself  was  at  B., 
for  the  provision  for  the  production  of  receipts 
applied  only  in  case  of  a  delivery  to  an  agent. 
Supreme  Ct,,  1815,  Porter  v.  Rose,  12  JohnM^ 
209. 

682.  A  declaration  averring  that  plaintiff 
agreed  to  subscribe  for  a  number  of  lots  of 
land,  **  agreeably  to  the  conditions,  as  set  forth 
in  said  articles  of  subscription,^'  and  to  be  al- 
lowed a  commission  thereon, — Held,  on  gen* 
eral  demurrer,  sufficient  without  setting  forth 
the  conditions.  K  Y,  Superior  Ct.,  1829, 
Smith  v,  Wiswall,  2  Hall,  469. 

683.  Under  a  contract  for  the  hire  of  a  thing, 
the  compensation  for  which  was  to  depend 
upon  its  earnings,  the  ileclaration  must  not 
merely  set  forth  the  contract  and  aver  perform- 
ance by  the  plaintiff;  but  the  facts  on  which 
the  amount  of  compensation  claimed  by  plain- 
tiff depends,  must  be  set  forth.  Supreme  Ct., 
1846,  Relyea  v.  Drew,  1  Den.,  661. 

684.  Perfomiaiice,  ^hen  to  be  avenred. 
In  a  case  of  mutual  promises,  where  the  one 
is  a  consideration  for  the  other,  and  a  perform- 
ance of  the  plaintiff's  promise  is  not  a  condi- 
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tion  to  the  performaaoe  of  the  other,  perform- 
ance by  the  plaintiff  need  not  be  ayerred  and 
shown,  to  entitle  him  to  reoover.  [1  Wils., 
68;  Hob^  88.]  Supreme  Ct.,  1818,  Close  v. 
Miller,  10  Jehw^  $0. 

685.  Where  the  oonsideration  of  the  de- 
fendant's contract  is  execntory,  or  his  perform- 
axLce  is  to  depend  on  some  act  to  be  done  or 
forborne  by  the  plaintiff,  or  en  some  other 
^yent,  the  plaintiff  must  aver  the  fnlfiln&ent  of 
such  condition  precedent— whether  it  is  in  the 
ajQlrmatiye  or  negatiye,  or  to  be  performed  or 
observed  by  him  or  by  the  defendant,  or  by 
any  other  person,  or  mast  show  some  excuse 
for  the  non-performance.  [1  Chitt.  PI.,  809 ; 
11  Wend.,  68;  Com.  Dig.,  PL  0.,  69 ;  4  Wend., 
^58 ;  4  Day,  818.]  Thus  wh^re,  in  a  contract 
to  sell  lands,  the  price  to  be  secured  by  a  pur- 
chase-money mortgage,  inctoding  also  other 
lands  of  the  purchaser,  defendant  agreed  to 
procure  a  survey  of  the  land  to  be  sold  to  him, 
to  fix  the  price,  and  the  plaintiff  agreed  to 
produce  a  certificate  of  his  title  to  the  other 
lands  to  be  mortgaged,-— ^i^  that  plaintiff 
naiiat  aver  that  he  had  procured  and  exhibited 
to  the  defendant  the  certificate  referred  to, 
aad  that  he  was  ready  and  willing,  and  had 
offered  to  execute  the  bond  and  mortgage, 
upon  the  defendant's  executing  a  deed.  Su- 
preme Gt^  1846^  Williams  «.  Healey,  8  2^., 
868. 

€8€L  That  where  the  declaration  by  the 
purchaser  is  only  on  a  special  contract  for  the 
delivery  of  goods,  he  cannot  recover  without 
showing  due  performance.  Supreme  Ot.^  1827, 
Davenport  v,  Wheeler,  7  Oev^  281. 

<A7.  If  covenants  between  A.  and  B.  are 
dependent,  A.  must  aver  a  performance  of  his 
•Qovenant  in  suing  for  a  breach  of  B.'s.  [1  H. 
BL,  270;  1  Selw.  N.  P.,  885,  n.;  1  Saund., 
820.]  Supreme  Ot.^  1888,  Dakin  «.  Williams, 
11  Wend,,  67. 

688.  Where  covenants  are  mutual  and  in- 
dependent and  defendant  has  received  a  part 
of  the  consideration,  and  refuses  to  perform, 
at  the  time  fixed,  the  plaintiff  may  recover 
without  averring  performance,  or  readiness  to 
perform.  [6  T.  R.,  670.]  Supreme  Ct.,  1881, 
Wood  worth  v,  Ourtiss,  7  Wend.,  113 ;  S.  P., 
1810,  Bennet  «.  Pixley,  *lJokns.,  249;  1829, 
Dox  e.  Dey,  8  Wmd.,  856;  1882,  Dey  «.  Do^, 
9  Id.,  129. 

689.  Under  an  agreement  for  the  purchase 
•of  a  thing  at  a  future  day  named,  and  at  a 


specified  price,  the  transfer  and  the  paymenj: 
of  the  price  are  dependent  acts,  and  the  vendor 
cannot  recover  without  ayerring  and  proving 
a  tender  or  offer  to  sell  and  transfer  at  the 
time  fixed.  A  count  averring  that  be  was 
ready  and  willing  to  sell  and  transfer  at  the 
time  named,  is  bad  on  demurrer.  [Reviewing 
many  cases.]  C.t.  of  Appeals,  1854,  Lester». 
V.  Jewett,  11  i\r.  Z.  (1  Kern.),  468;  reversing  , 
8.  0.,  12  Barb.,  602.  Followed,  Smith  v. 
Wright,  1  Abbotts'  Pr.,  248;  affirming  S.  0., 
6  Sandf^  118. 

690.  Where  a  specific  act  is  to  be  done  by 
the  plaintiff  or  any  nnmbw  of  acts,  by  way  of 
condition  precedent,  he  must  show,  in  plead- 
ing, precisely  what  he  has  done  by  way  of 
performing  them.  [1  Chitt  PL,  278,  282; 
Mans.  OB  Dem.,  26,  4is,  51,  66 ;  4  Wend.,  449 ; 
2  Johns^  418.]  Supreme  Ct,  1840,  Glover  e. 
Tuck,  24  Wend^  158. 

69X  In  an  aotioii  on  a  avroty'a  abaoltita 
promtee  to  pay,  if  the  principal  does  not,  in  a 
certain  time  after  delivery  to  the  latter,  tender 
and  refusal  on  the  part  of  the  principal,  being 
equivalent  to  a  delivery,  may  be  averred 
apecially  in  lieu  of  a  delivery ;  and  this  not- 
withstanding he  subsequently  accepted  a  de- 
livery. Supreme  OU,  1888,  Eemble  e.  Wallis, 
10  Wend^  874. 

698.  Poifomiance  to  aatiaiaottian  of  plain- 
tlA  Although  in  an  action  on  a  centraet  to  pay 
for  work,  if  done  to  the  satisfection  of  defend- 
anil  it  is  not  necessary  to  aver  that  it  was 
done  to  his  satisfaetjon,  if  it  is  shown  to  be 
aeecMrding  to  the  contract;  yet  if  the  contract 
requires  it  to  be  done  to  the  satisfiujtion  of 
third  parties,  the  plaintiff  must  aver  that  it 
was  do&e  to  their  satis&ction.  Supreme  Ot., 
1840,  Butler  e.  Tueker,  24  Wend^  447. 

69a  —  to  the  aatiafoottoD  of  Ikird  party. 
Under  a  building  contract  which  provides  for 
payment  when  the  architect  should  furnish  a 
certificate  ^*  that  the  work  was  fully  and  com- 
pletely finished  according  to  the  specifica- 
tions," the  giving  of  the  certificate  must  be 
averred  and  proven  in  an  action  for  payment. 
The  condition  is  not  satisfied  by  a  wricr«n 
statement  of  the  architect  that  the  building 
was  finished  in  such  a  manner  that  he  would 
accept  it  if  he  were  the  owner.  Supreme  Ot., 
1846,  Smith  v.  Briggs,  8  Den.,  78. 

694.  TTVaiver.  Where  the  payment  of 
money  is  a  condition  precedent  to  the  perform- 
ance of  a  covenant  to  convey  land,  a  waiver 
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of  the  condition  cannot  be  given  in  evidence 
in  support  of  a  declaration  for  breach  of  the 
covenant  averring  performance.  [8  Johns., 
892;  9  Id.,  115;  8  Id.,  628;  15  Id.,  204; 
4  Oow.,  666 ;  1  Johns.  Oas.,  22;  8  T.  R.,  690.] 
Supreme  Gt.^  1829,  Baldwin  o.  Mnnn,  2  Wmd,^ 
899.  Oompare,  however,  Holmes  «.  Holmes, 
9  N,  Y.  (5  8eU:),  625 ;  affirming  S.  0.,  12 
Barb.,  187. 

695.  In  an  action  by  a  vendor,  to  recover 
upon  the  contract  of  sale,  if  it  is  averred  that 
before  the  day  fixed  for  conveyance  and  pay- 
ment, the  defendant,  by  writing,  gave  notice 
to  the  plaintiff  that  he  had  determined  not  to 
take  his  farm,  had  abandoned  the  agreement 
and  refused  to  perform,  this  dispenses  with  an 
offer  or  readiness  to  perform  on  the  part  of 
the  plaintiff,  as  it  shows  that  such  step  would 
have  been  but  an  idle  ceremony.  [1  Ohitt,, 
818;  Dougl.,  684 ;  IT.  R.,  688 ;  5  Oow.,  606.] 
Supreme  Gt.^  1889,  North  «.  Pepper,  21  Wend,, 
686 ;  but  compare  Traver  u.  Halsted,  28  Id., 
66. 

696.  In  an  action  for  breach  of  contract,  an 
averment  that  the  plaintiff  was  prevented 
from  performing,  or  being  ready  to  perform 
on  his  part,  by  the  act  of  the  defendant,  is  a 
sufficient  excuse,  and  dispenses  with  the  ne- 
cessity of  an  allegation  of  performance,  or 
readiness  to  perform.  [8  Barb.,  614;  7  Id., 
170;  8  Johns.,  528;  19  Id.,  69;  7  Barb.,  887; 
6  Cow.,  506;  21  Wend.,  686;  28  Id.,  66;  9 
Id.,  68;  16  Mass.,  161 ;  Telv.,  76.]  Supreme 
Gt.,  1868,  Clarke  t>.  Cran^all,  27  B(vrb,,  78. 

697.  Offsr  to  peztom.  That  A.  attended 
at  the  place  and  time  appointed,  *^  ready  and 
prepared,  and  offering  to  execute"  a  convey- 
ance *'  according  to  the  said  agreement,"  and 
that  the  defendant  did  not  attend,  and  that  he 
has  refused  to  accept  the  same,  and  perform 
the  agreement  on  his  part, — Ueld,  a  substan- 
tially sufficient  averment  of  an  offer  to  per- 
form. Supreme  Gt,  1808,  Miller  v.  Drake,  1 
(7at.,  46. 

69a  Readiness.  Where  two  acts  are  to 
be  done  at  the  same  time,  as  where  one  agrees 
to  sell  and  deliver,  and  the  other  to  receive 
and  pay,  in  suing  for  a  non-delivery,  it  is  ne- 
cessary for  the  plaintiff  to  aver  a  readiness  to 
pay  on  his  part,  whether  the  other  party  was 
at  the  place  ready  to  deliver  or  not.  [7  T.  R., 
125 ;  1  East,  208 ;  2  Bos.  &  P.,  447 ;  1  Saund., 
820,  n.  4;  6  Johns.,  179;  2  Id.,  207.]  Su- 
preme Gt.j  1816,  Porter  v.  Rose,  12  Johns.,  209. 


And  the  averment  must  be  proved.  1826^ 
Topping  9.  Root,  6  Gow.,  404. 

But  he  need  not  prove  tender  and  demand. 
1841,  Ooonley  v.  Anderson,  1  MiU,  519. 

699.  In  an  action  for  the  non-delivery  of 
goods,  pursuant  to  an  agreement,  it  is  suffi- 
cient for  plaintiff  to  aver  that  he  had  at  all 
times  been  ready  to  receive  them,  and  to  pay, 
without  saying  that  he  was  ready  at  the  par- 
ticular lime  stipulated.  Supreme  Gt,,  1815, 
Porter  9.  Rose,  12  JohM.,  209. 

700.  Where  the  power  to  perform  the  cov- 
enant,  on  the  part  of  the  plaintiff^  depends  on 
acts  previously  to  be  done  on  the  part  of  the- 
defendant, — e,  g,,  plaintiff*s  executing  a  pur- 
chase-money mortgage, — ^it  is  nnneoessary  for 
the  plaintiff  to  aver  a  tender  and  refusal,  bat 
an  averment  of  a  readiness  to  perform  is  suffi- 
cient. [1  East,  208;  2  Bos.  &  P.,  467.]  Sv^ 
preme  Gt,,  1809,  West  v.  Emmons,  6  /oAfu., 
179. 

701.  So,  where  plaintiff^s  obligation  depends 
on  an  act  of  the  defendant  to  be  done  at 
the  same  time, — e.  g,,  where  plaintiff  was  to^ 
give  his  own  notes  on  a  delivery  of  goods  bj 
defendant, — an  averment  of  plaintiff's  readiness 
and  defendant's  refusal  is  sufficient,  without 
a  tender.  K  Z.  Superior  Gt,^  1829,  Whiter. 
Demilt^  2  HaU,  406. 

702.  Tender.  An  averment  of  the  execu- 
tion of  a  deed  ready  to  be  delivered  at  the 
stipulated  time,  that  notice  was  given  thereof 
to  the  purchaser,  and  the  money  demanded 
and  a  refusal,  is  jsubstantially  an  averment  of 
a  tender  and  refusal.  Supreme  Gt,  1639, 
North  V,  Pepper,  21  Wend.,  686. 

703.  —  excuse.  An  averment  of  a  tender 
is  simply  an  affirmation  that  the  party  had 
done  sJl  that  was  in  his  power  to  do,  towards 
'the  fulfilment  of  his  obligation;  and  under 
this  averment,  proof  that  the  other  party  had 
prevented  or  dispensed  with  some  of  the  1^ 
requisites  of  a  formal  tender,  is  admissible. 
[2  Greenl.  Ev.,  §  608;  10  East,  101;  2  0arr 
&  P.,  77 ;  8  T.  R.,  688.]  Gt,  of  Appeals,  1864, 
Holmes  v.  Holmes,  9  ^.  Y.  (5  Seld.),  626; 
affirming  S.  0.,  12  Barb.,  187. 

704.  Request.  When  a  party  agrees  to 
pay  on  a  request,  as  a  surety  of  a  third  per- 
son, the  request  is  parcel  of  the  contatust,  and 
must  be  specially  alleged  and  proved.  [Oro. 
Eliz.,  86;  Oro.  Jac.,  628,  689;  1  Saund.,  82; 
6  Mod.,  200;  Oom.  Dig.,  PI.  (c,  69);  6  M.  & 
S.,  9;  8  Oamp.,  469;  7  Pet.,  118;  2  Sannd., 
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108,  n.  8;  Lawes  PI.,  282,  261;  1  OhiU.  PI., 
863.]  Supreme  Ot,,  1848,  Nelson  «.  Bost- 
wick,  6  ffiU^  87 ;  Douglass  v,  Rathbone,  /i., 
143. 

705.  Under  a  covenant  to  pay  a  salary  at  a 
certain  rate,  to  be  paid  quarterly  or  half-yearly, 
according  to  the  request  of  the  plaintifi^  the 
request  is  not  a  condition  precedent,  and  it  is 
not  neoessary  for  the  plaintiff  to  state  a  spe- 
cial request  or  demand  in  the  declaration ;  but 
the  bringing  the  action  is  itself  a  legal  de- 
mand. Supreme  Ct.^  1800,  Ernst  o.  Bartle,  1 
Johne,  Oas.^  819. 

706.  In  an  action  for  breach  of  a  promise 
to  indorse  a  note,  the  declaration  should  allege 
that  the  note  was  prepared,  and  an  indorse- 
ment demanded.  Supreme  Ot.^  1826,  Galla^ 
ger  v,  Brunei,  6  CW.,  846. 

707.  In  an  action  upon  an  abaolnta  goar- 
anty  of  a  negotiated  note,  it  is  not  necessary 
to  aver  a  demand  of  the  principal  and  notice 
to  the  guarantor  in  the  declaration.  N.  T, 
Com.  PI,  1846,  Deane  ads,  Higgins,  4  N,  Y. 
Leg.  OU.,  428. 

708.  Second  reqneat  The  rule  that  a 
vendor  is  not  in  default,  until  the  purchaser 
has  demanded  a  conveyance,  and,  after  wait- 
ing a  reasonable  time  for  the  vendor  to  pre- 
pare it,  has  again  demanded  it,  is  a  rule  of 
evidence  merely,  and  the  facts  need  not  be  set 
forth  specially.  Supreme  Ot.^  1858,  PearsoU 
«.  Frazer,  14  Ba/rh.,  664, 

709.  Breach.  On  a  contract  to  sell  goods 
for  not  less  than  a  certain  sum,  and  to  account, 
a  count  averring  that  defendant  sold  them  for 
a  less  sum,  and  did  not  account,  is  bad  for 
duplicity,  but  good  in  substance.  A  count  not 
averring  a  sale,  but  only  a  refusal  to  account, 
is  bad ;  for  until  sale  there  is  no  breach,  y, 
Y.  Superior  Ct.,  1828,  Wolfe  v.  Luyster,  1. 
Eall,  146. 

710.  The  parties  were  engaged  in  running  a 
line  of  stages,  and  by  the  agreement  between 
them,  one  was  to  run  at  his  own  expense  a 
certain  portion  of  the  route,  and  the  other  in 
like  manner,  the  residue;  and  they  were  to 
settle  monthly,  and  divide  the  fare  received. 
Held,  that  a  declaration  setting  forth  the 
agreement,  and  alleging  that  the  defendant 
had  received  fare  from  passengers  to  a  speci- 
fied amount,  and  had  not,  although  requested 
so  to  do  by  the  plaintiffs,  paid  to  them  the 
balance  remaining  in  his  hands  belonging  to 
them,  is  bad  in  substance,  for  want  of  an  aver- 


ment of  a  definite  balance  in  the  defendant's 
hands ;  or  that  he  had  reftised  to  settle  with 
the  plaintiff^  to  ascertain  the  balance.  Ot.  of 
Appeals,  1861,  Pattison  v.  Blanchard,  6  i\r.  F. 
(1  Seld.),  186. 

711.  RafdaaL  An  averment  that  the  plain- 
tiff,  before  the  day,  refused  to  perform,  without 
showing  that  the  refusal  was  addressed  to  the 
defendant,  is  bad.  Supreme  Ot.,  1840,  Traver 
V.  Halsted,  28  Wend.,  66. 

712.  Defence  that  defendant  contracted 
aa  agent  Where  a  person  who  has  sealed  a 
deed  or  covenant  in  behalf  of  others,  is  sued 
personally  thereon,  he  is  bound  to  aver  and 
prove  the  authority  under  which  he  acted. 
It  is  not  enough  to  crave  oyer  of  and  set  forth 
the  instrument  executed  by  him,  in  his  plea. 
He  must  show  that  the  plaintiffs  have  a  right 
of  action  against  some  other  person.  Supreme 
Ot.,  1816,  White  v.  Skinner,  18  Johns.,  807. 

713.  A  bond  of  Indemnity  to  an  officer 
recited  a  levy  made,  and  that  the  goods  were 
claimed  by  A.,  and  indemnified  the  officer 
against  all  damage  that  *^may"  be  incurred. 
Eeld,  that  a  count  alleging  that  subsequently 
B.  recovered  judgment  on  account  of  said  levy, 
was  sufficient.  K  Y.  Com.  PI,  1848,  Jenkins 
«.  Stevens,  2  K  Y.  Leg.  Obs.,  297. 

14.  Oovenants. 

714.  In  an  action  of  covenant  a  piaiwHW 
is  bound  to  aver  enough  to  show,  with  all 
reasonable  certainty,  that  he  has  been  dam- 
aged. Thus,  on  an  agreement  to  buy  a  farm 
of  a  specified  number  of  acres  at  a  specified 
sum  per  acre,  but  excepting  a  road  running 
through  it,  and  to  bid  upon  it  up  to  that 
amount  on  a  Judicial  sale,  a  declaration  for 
not  bidding  must  state  the  quantity  of  land  in 
the  road,  so  as  to  show  that  plaintiff  was  dam- 
nified. Supreme  Ot.,  1828,  Gould  v.  Allen,  1 
Wend.,  182. 

715.  In  a  declaration  for  a  breach  of  a  cov- 
enant, it  is  sufficient  to  state  that  the  defendant 
conveyed  to  the  plaintiff  certain  land  or  prem- 
ises in  the  said  deed  particularly  mentioned 
and  specified,  making  profert,  without  any 
further  description.  [1  Saund.,  288,  n.  2 ;  2 
Ohitt.  PI.,  192,  n.  i.]  Supreme  Ot,  1817,  Dun- 
ham V.  Pratt,  14  Johns.,  872. 

716.  A  declaration  for  a  breach  of  a  oov- 
enant  of  quiet  enjoyment  and  general  war- 
ranty must  allege  that  plaintiff  was  evicted  by 
one  having  a  lawful  title,  and  by  process  of 


¥» 


PLSAMNG,  AT  COMMON  LAV. 


JMm  ]KM«U«rly  AwlMblA  tiMtanuate 


l«rW.  Supreme  Ot.^  19Q^  GreeBby  v,  WUco^, 
a  Jiffhne,,  1. 

717.  In  actioQs  for  breach  of  ooveBfuito  of 
warraoty  and  power  to  convey,  ia  «,  lease,  the 
declaration  must  state  the  partionliurs  of  the 
plaintiff's  being  prevented  from  taking  posses- 
sion of  the  ppemises ;  that  is,  as  to  the  person 
or  persons  who  thns  prevented  hiw ;  and  by 
what  right;  and  show  a  title  at  or  before  the 
date  of  the  lease  deolajred  on.  Supreme  Ot^ 
lSd7,  Grannis  o.  Glarfe,  9  Owi.y  84. 

71&  On  a  covenant  to  save  harmlese'  and 
indemnify  against  daimt,  costs,  damages,  ^,, 
it  is  not  enongh  to  allege  that  plaintiff  waa 
forced  to  pay,  bat  the  declaration  mu&t  show 
how  and  in  what  manner.  That  he  waa  com* 
pelled  to  pay  by  a  eonrt  of  competent  jarisdio- 
lion,  is  not  enough.  [9  Salk.,  517.]  Supreme 
Ok,  lSd8,  Patton  %.  Foote,  1  Wmd.^  307. 

719«  Otherwise  on  general  demurrer.  Su- 
preme CL,  1827,  Packard  «.  Hill,  7  Oovi^  494; 
affirmed,  Ot.  ofErrorey  1880,  6  Wmd.,  876. 

190-  Where,  after  dissolution,  one  partner 
sues  the  other  for  breaking  his  covenant  to 
indemnify  him  against  the  firm-debts,  and  to 
pay  them,  notice  of  a  debt^  on  accoont  of 
which  suit  is  brought,  need  not  be  averred, 
especially  if  it  is  averred  that  the  books  and 
papers  of  the  firm  were  transferred  to  the  de- 
fendant. It  is  a  general  rale  In  pleading,  that 
where  the  matter  does  not  lie  more  properly 
In  the  knowledge  of  the  plaintiff  than  of  the 
defendant,  notice  need  not  be  averred.  [1 
Ohitt.  PI,  820 ;  1  Saund.,  116,  m  2 ;  2  Id.,  62, 
a,n.4;  Com.  Dig.,  PL  0, 78-76 ;  8T.R.,874.] 
So  helA,  on  general  demurrer.  Supreme  Ct^ 
1880,  Olough  V.  Hoffman,  6  Wend,^  499. 

72<U  In  an  action  on  a  covenant  to  pay  the 
mm  mentioned  in  the  condition  of  A.'0  bond, 
if  he  makes  default,  it  is  enough,  if  the  whole 
sum  is  due  at  the  time  of  the  breach,  to  aver 
how  much  was  due  and  in  arrear,  without 
specifying  what  was  principal  and  what  in- 
terest. Supreme  Ct.^  1840,  Bush  «.  Stevens, 
24  Wend,,  256. 

722.  Under  a  covenant  to  deliver  one  half  a 
crop,  a  declaration  assigning  as  a  breach  that 
defendant  bad  raised  600  bushels  of  wheat, 
and  had  not  delivered  the  same  to  the  plain- 
tiff, but  had  converted  the  whole  to  his  own 
use,  and  without  averring  a  demand,  is  sub- 
stantially good ;  and  a  plea  taking  an  issue  on 
tne  quantity  only,  or  not  denying  the  conver- 
tion,  but  setting  up  that  the  plaintiff  did  not 


designate  a  place  for  the  delivery,  is  bad.  Su" 
preme  OL,  1860,  Beach  v.  Barons,  18  Barb,,  805. 

723.  10  em  aetloa  hw  the  sheriff  to  re- 
oover  from  a  receiptor  for  a  breach  of  his 
covenant  to  deliver  the  property,  a  plea  to  in- 
validate the  levy  must  show  that  the  defend- 
ant in  the  execution  had  no  property  whatever 
in  the  gooda.  Alleging  that  it  was  partnership 
property,  the  defendant  being  one  of  the  firm, 
is  no  answer.  Ot*  qf  Errare^  1840,  Burrall  v. 
Acker,  28  Wend.,  606 ;  aft'^g  S.  0.,  21  Id,,  605. 

72i.  FeyfoRManQe.  It  is  iM>t  always  soffi- 
cient  to  aver  performance  in  tke  words  of  the 
covenant.  It  must  be  set  forth  with  such  cer- 
tainty as  to  enable  the  court  to  judge  whether 
the  latent  of  the  covenant  haa  been  fulfilled. 
Tho^,  uudw  a  oovenant  to  sell  a  lot  of  land, 
the  plaintiff^  in  pleading  performance,  should 
aver,  not  that  he  sold,  but  that  he  conveyed, 
setting  icrth  the  nature  of  the  conveyanoe. 
Suprwn^  €ft,y  1880,  Thomas  e.  Van  Neas,  4 
Wend.,  649. 

726.  Defenoea.  That  where  a  grantee  has 
been  damnified  by  a  breach  of  the  ooveoant  of 
aeizia,  without  ao  evietion,  he  mi^,  when  sued 
oin  his  bend  for  the  purchaae-money,  plead 
nen  »tfi»tum^  aad  give  aotioe  of  tibie  partial 
failure  of  title  to  reduce  the  amoont  of  the 
recovery.  Ct.  of  JSrrerey  1840,  Tallmadge  0. 
Wallis,  26  Wend.,  107. 

729.  In  an  action  of  covenant  for  purchase- 
money,  a  plea  that  one  A.  claiaied  title  to  the 
land,  without  averring  that  it  was  a  lawfnl 
claioQ,  and  that  A.^s  title  existed  before  or  at 
the  time  of  the  pUintiff*s  conveyance  to  the 
defendant,  is  bad.  Supreme  Ct.^  1807,  Fol- 
liard  e.  Wallace,  2  Johm.,  8^ 

727.  In  an  action  on  a  covenant  of  seizin, 
if  defendant  pleads  that  defendant  was  seized, 
but  had  defeated  his  estate  by  a  subseqaent 
deed,  the  plea  must  disclose  the  nature  of  the 
deed,  and  the  parties  to  it.  Supreme  Gt,,  1814, 
Gelston  9.  Burr,  11  Johnt.,  482. 

728.  A  replication  denying  that  the  plain- 
tiff did  defeat  and  bar  his  estate,  without  con- 
fessing or  traversing  that  the  plaintiff  was 
previously  seized,  is  bad.    lb, 

729l  a.  sold  land  to  B.,  who  gave  a  pnr- 
chase-money  mortgage  to  A.,  and  A.  after- 
wards conveyed  with  covenant  of  seizin  to 
the  plaintiff.  The  plaintiff  assigned  the  sei^n 
of  B.  as  a  breach  of  the  covenant  Held,  that 
defendant's  plea  that  the  mortgage  had  be- 
come forfeited,  and  that  he  re-entered  and  was 
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s^ix^  of  Ae  Uad  before  the  oonveyanoe  to 
the  pUdttifi^  was  bad,  fox  not  averriDg  that 
the  fqnitjr  of  redemption  bad  beeo  barred. 
3y^0m§  Ct^  leii,  Gelstoo  o.  Bvirr,  11  JbAiu., 
482. 

7a0.  Plea  of  perfonmuaoe.  Where  in  an 
aetkm  of  eoveoant,  a  ]>articQlar  breach  is  aa- 
signed,  a  general  plea  of  performanoe,  pnrsn- 
ing  the  words  of  the  coTeoant,  is  bad,  on  de- 
miinrer.  SupretM  CL,  1816,  Bradley  «.  Os- 
terhondt,  18  Jokni.y  404;  1850,  Beaoh  e. 
Barona,  18  JSarb.^  805. 

731.  VokflmwrnUUii,  In  an  action  of  oove- 
nant  to  reoover  damages  for  non-perfonnanoe 
of  an  agreequent  for  the  transportation  of  prop- 
erty, the  defendant  pleaded,  that  if  the  plain- 
tiff had  been  damnified,  it  was  by  his  own 
wrong,  and  through  his  own  act,  means,  and 
defttnlt; — ffM,  on  demnrrer,  that  the  plea 
was  bad.  Such  a  plea  is  applioable  only  to  a 
bond  of  indemnity ;  and  is  not  a  proper  de- 
fence to  an  aetion  upon  a  coTenant  for  the 
performanoe  of  a  partioniar  act.  [1  Saund., 
116,  a.  1 ;  1  Bos.  A  P.,  688.]  Ot.  qfAppeali, 
1854,  HAnMony  v.  Bin«^iam,  12  K  Y.  (2 
JTarn^X  1^;  affirming  8.  0.,  1  Du^,  209. 

733.  RtpUoatkuDu  In  an  action  for  the 
bfeaeh  of  the  oo^enant  of  seizin,  where  the 
declasatioat  negatives  the  words  of  the  cove- 
nant, and  the  plea  is  that  defendants  were 
aeised,  pursuing  the  words  of  the  eovenant,  a 
repllcatioa  merely  uegativiBg  the  coTenant, 
sdwi  reiterating  the  breach  assigned  in  the 
declaratioB,  is  good;  though  it  ia  otherwise 
in  those  oases  where  th*  snl^eot  of  the  breach 
ia  within  plaintiff's  own  knowledge,  and  is 
mnlti£udons.  Supreme  Ctj  1817,  Abbott  e. 
Allen,  14  <A7A7tf.,  248. 

733.  To  a  declaration  on  the  eoyenanls  in 
a  lease,  which  set  np  a  grant  of  the  land,  and 
an  assignment  of  the  leaae  to  the  plaintiff  on 
a  day  named,  and  charged  subsequent  breach* 
es,  the  plea  set  up  that  on  the  same  day  the 
plaintiff  assigned  and  conveyed  to  a  third 
party,  ffeld^  that  a  replication  that  all  the 
breaches  counted  upon  took  place  intermedi- 
ate conveyance  to  the  plaintiff  and  his  con- 
Yeyance,  was  good.  Supreme  Ot,  1850,  Beach 
e.  Barons,  13  Barb.,  805. 

15.  Deceit,    FaUe  Warranty.    Fraud. 

734.  In  an  notion  on  the  oaae  to  recover 
damages  sustained  by  defendant's  false  repre- 
sentations of  his  title  to  premises  leased  by 


him  to  plaintiff,  a  ccmnt  averring  no  fraud, 
falsehood,  or  deceit,  in  the  defiandant,  but 
gronnded  on  the  mere  &ot  of  the  defendant's 
title  having  failed^  is  insufficient,  and  will  not 
support  a  verdict.  K  F.  (km.  Pl.^  1842, 
Dearborn  e.  Fry,  1  N.  Y.  Leg.  Oh$^  829. 

73ffb  WiMre  In  an  actioB  fiv  daoelt  the 
epithets  feke  and  fraudulent  usually  prefixed 
to  the  verb  in  the  allegation  of  the  represent 
tations,  were  omitted  there,  but  after  stating 
the  representations  and  their  falsity,  it  was 
alleged  that  the  plaintiff  by  reason  of  the 
affirmation  was  fidsely  and  frandnlently  de- 
ceived,—^d^  sufficient  after  verdict  €t.  of 
Wrrars,  1807,  Bayard  t).  Malcolm,  2  Johm., 
560;  reversing  a  a,  1  Id.,  458. 

736.  That  laying  affirmations  to  have  been 
fraadnlently  made,  imports  a  eeimt&r:  lb. 
Compare  Evertson  tx.  Miles,  6  Jokm.,  188; 
Panton  cl  Holland,  17  /(L,  92. 

737.  XnAent.  The  declaration  in  an  aetiou 
for  daoeit  muat  aver  that  the  £iJae  representa- 
tion was  made,  or  the  truth  suppreased,  with 
an  intention  to  deoeive  and  defraud,  or  judg- 
ment will  be  arrested.  Ot,  of  Enore^  1888, 
Addingtott  9.  Allen,  11  Wend.,  874;  reversing 
S.  0.,  7  Id.,  9. 

73a  Ootentar.  A  declaration  by  a  bnyer 
against  the  seller  for  using  weighty  dse.,  not 
conformable  with  the  legal  standard,  need  not 
aUega  that  the  defendant  knowingly  used 
them.  Supntme  Ot.,  1887,  Bayard  e.  Smith, 
I7irea<2.,8a 

739k  iUaa  .wamttfcy.  In  assumpsit,  on  a 
breach  of  warranty,  deoeit  or  fra\»l  in  the 
sale,  in  order  to  be  admissible  in  evidence, 
roust  be  substantively  alleged  in  the  declara- 
tion. Supreme  Ot,,  1810,  Sverteon  v.  Milea,  6 
JehiM.^  188 ;  and  see  Snell  e.  Hoses,  1  Id.,  96 ; 
Perry  v.  Aaron,  Id.,  129. 

74CK  On  an  absolute  warranty,  it  is  not 
necessary  to  aver  a  edenter  as  in  the  case  of  a 
bare  representation.  Supreme  Ot.,  1888,  Oase 
V.  Bongbton,  11  Wend.,  106. 

741.  In  an  action  on  the  case  on  a  false 
warranty,  it  is  not  necessary  to  aver  or  prove 
a  mienter  of  the  defendant.  Supreme  Ot., 
1851,  Holman  v.  Dord,  12  Barb.,  886. 

742.  Fraud.  In  an  action  for  fraud  in  a 
sale,  it  is  unnecessary  to  set  forth  the  contract 
between  the  parties,  or  a  consideration ;  for 
that  only  relates  to  the  damages.  Supreme 
Ot.,  1816,  Barney  t>.  Dewey,  18  Johne.,  224. 
Followed,  1828,  Oorwin  v.  Davison,  9  Oevo.,  22. 
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743L  Bnt  an  allegation  that  the  trae  owner 
had  reooTered  against  the  plaintiff  on  the 
ground  that  defendant  was  not  the  owner,  ia 
proper;  and  an  allegation  that  defendant  was 
a  witness  at  the  trial  of  the  owner's  action,  is 
eqniyalent  to  an  averment  of  notice.    Ib» 

744.  Snbstanoe  of  a  coant  for  frand  and  de- 
ceit with  damage,  which  was  held  sufficient 
Dearborn  v.  Fry,  1  If.  Y.  Leg.  OU.,  839. 

16.  DUcharges, 

745.  Inmdjmnt'n  diflohargo.    In  gwwraL 

If  a  plea  of  a  discharge  in  insolvencj  states 
enough  to  g^ve  the  magbtrate  who  granted  it 
jurisdiction,  and  sets  forth  the  discharge  itself, 
it  will  be  sufficient,  without  stating  all  the 
proceedings.  It  is  a  salutary  principle,  that 
where  the  matter  tends  to  great  prolixity,  a 
concise  manner  of  pleading  is  to  be  admitted. 
[8  T.  R.,  461.]  In  setting  forth  the  proceed- 
ings of  an  inferior  court,  it  is  sufficient  to  say 
that  a  plaint  was  levied,  and  subh  proceedings 
were  thereupon  had,  that  such  an  act  was 
done  by  the  court.  Moreover,  by  the  statute 
the  discharge  is  conclusive,  and  regularity  is 
to  be  presumed.  Supreme  Ot,  1806,  Service 
t>.  Heermance,  1  Johm.y  91.  Followed,  1807, 
Peebles  v.  Kittle,  2  Id.^  863 ;  1814,  Hines  v. 
Ballard,  11  Id,,  491 ;  1822,  Roosevelt  «.  Kel- 
logg, 20  Id,,  208. 

746.  It  is  not  necessary,  or  even  proper  to 
state  more  than  to  aver  the  presentation  of  the 
petition  and  inventory  to  the  officer,  and  aver, 
generally,  compliance  with  the  requirements 
of  the  act,  and  then  proceed  with  ^^such  pro- 
ceedings," &c  Supreme  Ot.,  1840,  Hayden  v. 
Palmer,  24  Wend,,  864. 

747.  It  is  not  necessary  to  aver  that  a 
schedule  accompanied  the  petition,  but  only 
snch  proceedings  as  give  the  officer  Jurisdiction. 
IT.  T.  Com.  PI,  1848,  Schultz  v.  Woodroffe, 
2  K  F.  Leg.  OU,  296. 

748.  The  discharge  must  be  set  forth.  Re- 
ferring to  it  is  not  enough.  Supreme  Gt., 
1808,  Oruger  v.  Oropsey,  8  Johns.,  242. 

749  The  want  of  an  averment  of  a  fiict  ne- 
cessary to  give  the  officer  jarisdiotion,  cannot 
be  supplied  by  a  recital  of  it  in  the  discharge. 
The  presumption  that  the  judge  did  his  daty, 
and  required  those  things  to  be  done  which 
were  necessary,  does  not  arise  until  after  juris- 
diction is  sufficiently  alleged.  [1  Johns.,  91 ; 
7  Id.,  76;  20  Id.,  210.]  Supreme  Ct,  1828, 
Wyman    d.    Mitchell,    1    Cow.,   816;    1829, 


Wheeler  v.  Townsend,  8  WeiuL,  247.  Ni  T. 
Superior  Ct.,  1829,  Delavan  e.  Stanton,  2 
Eidl,  190;  Hildreth  «.  ShUkbee,  Id.,  281. 

790.  If  the  pleader  prefers  to  state  all  the 
proceedings  in  relation  to  his  discharge,  he 
must  state  a  conformity  in  every  respect  to 
the  act,  or  the  plea  is  bad.  Supreme  Ot.,  1810, 
Frary  v.  Dakin,  7  Johne.,  76. 

751.  If  a  discharge  states  that  the  officer 
was  satisfied  that  the  insolvent  had  conformed, 
in  all  things,  to  those  matters  required  of  him, 
according  to  the  true  intent  and  meaning  of 
the  act,  before  he  directed  an  assignment,  and 
if  it  directs  the  manner  in  which  it  was  to  be 
made,  and  states  that  a  certificate  of  the  as- 
signees was  produced,  that  the  insolvent  had 
made  such  assignment, — a  plea  setting  ont  such 
discharge  verbatim  sufficiently  shows  a  com- 
pliance with  the  act,  and  a  delivery  of  the 
property,  ^.,  of  the  insolvent.  Supreme  Ct., 
1822,  Roosevelt  v,  Kellogg,  20  Johm.,  208. 

752.  A  pleading  of  an  insolvent's  discharge, 
under  the  act  of  1817,  must  set  forth  the  ac- 
tion in  which  the  debtor  was  imprisoned,  and 
the  court  out  of  which  the  execution  issued, 
and  the  name  of  the  creditor  upon  whose  ap- 
plication the  proceeding  was  instituted ;  and 
the  omission  is  a  defect  of  substance.  If.  Y. 
Superior  Gt.,  1829,  Delavan  e.  Stanton,  2 
Sail,  190. 

753.  —  residence  of  debtor.  A  plea  of  a 
discharge  under  the  act  of  1811,  must  show 
that  the  defendant  had  been  for  three  montiis 
preceding  the  petition,  an  inhabitant  of,  or 
imprisoned  in,  the  county  where  he  applied. 
The  plea  should  state  sufficient  to  show  that 
the  judge  was  authorized  to  proceed,  and  if 
that  is  done,  then  the  discharge  is  evidence  ot 
the  subsequent  proceedings.  [1  Johns.,  91; 
7  Id.,  75.]  Supreme  Gt.,  1818,  Morgan  c. 
Dyer,  10  Johrie.,  161 ;  1831,  Otis  «.  Hitchcock, 
6  Wend.,  488. 

754.  An  averment  that  defendant,  ''  at  R., 
in  the  county  o^  te.,  was  an  insolvent  debtor,'' 
is  insufficient  (under  the  act  of  1818).  Su- 
preme Gt.,  1828,  Wyman  «.  Mitchell,  1  Cow.,  816. 

755.  An  averment  that  he  was  ^'of  the 
county,"  imports  that  he  was  a  resident  of  it^ 
and  is  sufficient.  Supreme  Ct.,  1829,  Porter 
c.  Miller,  8  Wend.,  829. 

756.  Under  an  act  referring  to  an  inhabit- 
ant of  the  county,  a  plea  that  A.  was  a  resi- 
dent, is  sufficient.  Supreme  Gt.,  1822,  Roose- 
velt «.  Kellogg,  20  Johns,,  208. 
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787.  In  pleading  a  discharge  in  inBolvency, 
in  bar  of  a  judgment /or  a  tort^  an  omission  to 
aUege  that  the  plaintiff  was  a  resident  within 
this  State  at  the  time  of  the  first  publication  of 
notice  of  application  for  the  discharge,  or  that 
being  resident  abroad,  he  united  in  the  petition, 
or  accepted^  dividend,  is  fatal.  Svpreme  Ct.^ 
1887,  Smith  v.  Bennett,  17  W&nd,,  479. 

758.  A  plea  omitting  to  aver  that  the  plain- 
tiff and  defendant  were  inhabitants  of  the 
State  at  the  time  of  the  insolvent's  discharge; 
— Held,  not  cured,  even  by  verdict  N.  Y. 
0am.  Fly  1848,  Swedenstemed  v.  Bowe^  1 
K  Y.  Leg,  Obs.,  827. 

759.  —  signing.  A  plea  of  an  insolvent's 
discharge  need  not  set  forth  that  the  insol- 
vent and  his  creditors  signed  the  petition. 
Assent  is  implied;  especially  after  verdict. 
Supreme  Ct,  1887,  Smith  v.  Bennett,  17  Wend,^ 
479.  If.  r.  Com,  PI,  1848,  Schulti:  v.  Wood- 
roffe,  2  J\r.  Y.  Leg.  Obe^  296. 

760.  —  imprtBonment.  A  plea  of  a  dis- 
charge under  section  9  of  the  act  of  1818, 
must  aver  that  the  debtor  had  been  imprison- 
ed for  sixty  days,  upon  execution  in  a  civil 
action.  K  Y.  Superior  Ot.,  1829,  Hildreth  t>. 
Sbillabee,  2  Eall,  281. 

761.  —  amodnt  of  debt  Since  a  dis- 
charge under  1  Rev.  L.,  464,  §  9,  can  only  be 
bad  on  proceedings  by  a  creditor  whose  debt 
exceeds  $25,  a  plea  setting  up  such  discharge 
must  show  that  the  creditor's  demand  exceed- 
ed that  amount.  Supreme  Ot.^  1829,  Wheeler 
«.  Townsend,  8  Wend.,  247. 

762.  Bcuokrapt's  diaoharga.  In  pleading 
a  bankrupt  discharge,  a  general  averment  that 
the  court  by  which  it  was  granted  had  juris- 
diction will  not  answer;  the  facts  necessary 
to  confer  jurisdiction  must  be  set  forth.  Al- 
leging that  such  affidavits,  schedules,  and  other 
necessary  and  proper  papers  as  are  required 
by  the  bankrupt  act,  were  presented,  is  not 
enough,  but  the  plea  should  state  what  papers 
in  particular  were  presented.  Alleging  that  a 
discharge  was  granted  by  the  judge,  when  it 
could  only  be  granted  by  the  court,  is  bad. 
The  debt  must  be  averred  to  have  been  prov- 
able under  the  act.  Supreme  CL,  1848,  Sack- 
ett  «.  Andross,  5  Hill,  827;  8.  0.,  8  Hf.  Y. 
Leg.  Ohs.,  11.  To  similar  effect,  in  case  of 
pleading  under  the  act  to  abolish  imprison- 
ment for  debt,  1844,  Van  Etten  v.  Huret,  6 
Bill,  811.  See,  also,  Ruckman  v.  Oowell,  1 
y.  Y.  (1  Oomst.),  505. 


763.  A  plea  of  a  bankrupt's  discharge  must 
aver  that  the  plaintiff's  debt  did  not  arise  by 
reason  of  a  defalcation  as  a  public  officer,  Ac, 
which  debts  are  excepted  by  the  act.  SU' 
preme  Ct,  1848,  Saokett  v.  Andross,  5  Eill, 
827;  S.  0.,  8  IT.  Y.  Leg.  Obs.,  11;  1846,  Ma- 
ples V.  Bnmside,  1  Den,,  882.  Followed,  184&, 
Dresser  «.  Brooks,  8  Barb.,  429. 

764.  In  pleading  a  bankrupt  discharge,  the 
plea  should  aver  that  the  defendant  was  in- 
debted for  debts  which  he  was  unable  to  pay. 
Also,  that  the  petition  of  the  bankrupt  was 
predented  to  the  court,  not  that  it  was  pre- 
sented to  the  judge.  K  Y.  Com.  PI,  1847, 
Gillon  f>.  Bruen,  6  K  Y.  Leg.  Obs.,  227. 

765.  A  plea  that  defendant  did  owe  debts 
which  are  not  within  the  excepted  classes, 
and  that  he  presented  a  petition,  die.,  imports 
that  he  was  a  bankrupt  within  the  act.  If. 
Y.  Superior  Ct.,  1847,  MoNulty  «.  Frame,  1 
Sand/.,  128. 

766.  —  under  tiie  compolaoiy  provl- 
•iODB.  A  plea  of  a  discharge  under  the  com- 
pulsory provisions  of  the  bankrupt  act,  need 
not  aver  the  existence  of  the  facts  upon  which 
his  creditors  proceeded  against  the  bankrupt ; 
for  they  were  determined  against  him,  and  he 
should  not  be  required  to  prove  them.  It 
should  aver  generally,  that  the  defendant  was 
a  bankrupt  within  tiie  true  intent  and  mean- 
ing of  the  act,  setting  forth  enough  of  the  pro- 
ceedings to  show  jurisdiction,  and  then  that 
^^  such  proceedings  were  thereupon  had"  that 
he  was  discharged  by  the  court.  Supreme 
CL,  1644,  Stephens  v.  Ely,  6  Hill,  607. 

767.  —  under  the  voluntary  proviaionfl. 
A  plea  of  a  discharge  under  the  voluntary 
provisions  of  the  bankrupt  act,  must  aver 
positively  that  the  defendant,  at  the  time  of 
presenting  the  petition,  owed  debts.  An  aver- 
ment that  the  petition  so  alleged,  is  not  suffi- 
cient. Supreme  Ct.,  1845,  Varnum  «.  Wheeler, 
1  Den.,  831;  and  see  Dresser  v.  Brooks,  8 
Barb.,  429. 

768.  A  plea  of  a  discharge  under  the  vol- 
untary provisions  of  the  bankrupt  act,  must 
state,  for  the  purpose  of  showing  the  juris- 
diction of  the  district  court  to  grant  the  dis- 
charge, 1.  The  residence  of  the  defendant^ 
which  must  be  stated  for  two  purposes,  to 
wit,  first,  to  show  that  he  is  within  the  class 
of  persons  entitled  to  the  benefit  of  the  act; 
and  next,  to  show  that  his  application  is  mado 
to  the  proper  district  or  territorial  court;  2. 
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That  he  owed  debts,  not  created  in  eonse- 
^fteace  of  a  defaloation  as  a  public  officer,  dec, 
as  aboye  specified  in  the  act;  8.  That  he  pre- 
sented his  petition  to  the  district  court  of  the 
district  in  which  the  defendant  resided  or  had 
his  ptaee  of  bosineas,  and  that  his  petition 
contained  what  the  act  reqoked  it  should  con- 
tain. These  &ots  being  distinofcly  and  direct- 
ly stated,  the  legal  presumption  is  thenceforth 
in  farer  of  the  rsgolarity  of  the  proceedings, 
and  the  plea  may  at  once  proceed  to  aver  that, 
upon  the  presentation  of  the  petitioB  to  the 
eourt,  such  proceedings  were  thereupon  had 
that  he  wm  duly  decreed  to  be  a  bankrupt; 
without  ayerring  that  notice  was  pubttshed  to 
the  creditors,  or  that  objections  were  or  were 
not  made  against  the  decree,  or  that  twenty 
days  had  elapsed  before  the  decree.  Gt,  of 
AppeaU^  18fi0,  McOormiek  e.  Pickering,  4  K 
Y.  (4  Owmt.),  a7ft. 

769.  An  ayerment  that  the  petition  for  a 
discharge  was  filed,  and  that  prooeedtngs  were 
had  thereupon,  imports  that  it  was  presevled 
to  the  court.    Ih, 

770.  A  special  ayerment  that  the  demand 
in  suit  was  included  in  the  list  of  creditors 
contained  in  the  petition,  is  unnecessary;  aad 
an  i^yerment  that  the  de)>t,  if  any  there  wae, 
was  provablo  under  the  act,  is  good ;  though 
not  admitting  the  validity  or  existence  of  the 
debt.    lb. 

77X.  R^pUoation.  The  replication  to  a 
plea  of  a  discharge  under  the  bankrupt  act  of 
1841,  may  impeach  it  for  fnaud  in  making 
preferences,  and  payments,  dec.,  in  contempla- 
tion of  bankruptcy,  or  wilfol  ooaceahnent  of 
property  or  rights  of  property,  but  must  de- 
scribe tiie  properly,  as  to  kind  and  quantity, 
and  specify  how  the  concealment  was  effected, 
or  in  what  stage  of  the  proceedings  it  occurred, 
and  must  state  to  whom  and  how  unlawful 
preferences  were  given.  Supreme  Ot,^  1845, 
Brereton  «.  HuU,  1  Den,^  75 ;  1848,  Dresser  e. 
Brooks,  8  Barb,^  429. 

772.  A  plaintiif  seeking  to  inyalidate  a  dis- 
charge or  exemption  in  bankruptoy,  upon  notice 
specifying  acts  of  fraud  of  defendant,  entitled  to 
give  eyidence  of  the  matters  so  specified,  as  if 
they  had  been  specially  pleaded.  Lawi  of  1846, 
305,  oh.  243. 

77a  To  a  plea  of  a  bankrupt's  discharge, 
a  replication  charging  merely  that  a  creditor 
proved  his  debt  and  filed  sufficient  objections, 
but  not  averring  their  truth,  and  averring  that 
the  defendant  induced  the  creditor,  by  paying 


him  a  certain  consideration,  to  withdraw  his 
opposition,  is  bad.  Suprmne  01, 1846,  Oham- 
berlin  v,  Ghriggs,  3  I>en.,  9. 

774k  IMsohaige  from  tanMlaomnent  In 
a  plea  to  an  action  for  an  escape,  stating  that 
defendant  was  discharged  pursuant  to  the  act 
for  the  relief  of  debtors,  an  avement  of  the 
fact  of  jurisdiction  is  enough ;  but  alleging 
that  the  prisoner  was  discharged  out  of  cus- 
tody by  due  course  of  law,  is  bad,  on  special 
demurrer.  Supreme  Gt.,  180T,  Ourrie  v.  Hen- 
ry, 2  Johne,^  483. 

775.  In  an  action  for  an  escape  on  execu-» 
tion  the  sheriff  pleaded,  that  the  defendant 
presented  his  petition  to  the  Court  of  Common 
^eas,  te.,  and  was  discharged  out  of  custody 
on  the  said  execution  by  order  of  the  Court  of 
Common  Pleas,  having  ftiU  power  and  author- 
ity for  that  purpose,  pursuant,  &c.  Meld,  on 
general  demurrer,  sufiicient  to  show  Jurisdic- 
tion. Supreme  C$^  1811,  Cantillon  v.  Grave^ 
8  Johns.,  479. 

776.  Where  the  sheriff  Justifies  under  a  dis- 
charge puTBuant  to  the  act  for  the  relief  of 
debtors  with  respect  to  imprisonment,  it  is 
sufficient  to  show  that  the  Common  Pleas  had 
Jurisdiction  in  the  case.  With  the  regularity 
of  their  proceedings  he  has  no  concern.    Ih, 

17.  J^eotment. 

777.  Ito  dttttitae  moat  be  laid  at  or  subse- 
quent to  the  time  when  the  plaintiff^s  right 
accrued.  Supreme  Ot,^  1800,'  Van  Alen  e. 
Bogers,  1  Johne,  Oae.,  281.  To  the  same  ef- 
fect, 1826  [citing  6  Johns.,  278],  Dickenson  e. 
Jackson,  6  (7<w.,  14T. 

776.  Separate  demfsea.  Tenants  in  com- 
mon may  declare  on  a  Joint  demise,  or  on  sep- 
arate demises.  Supreme  Ct.^  1804,  Jackson  e. 
Bradt,  2  Oai.,  189. 

Tn.  The  plaintiff  may  declare  on  separate 
demises  of  several  lessors,  and  make  proof  of 
their  separate  titles  to  separate  parts  of  the 
premises,  and  recoyer  accordingly.  Supreme 
Ct.,  1815,  Jackson  e.  Sidney,  12  Johne.,  185. 

780.  In  ejectment,  counts  may  be  inserted  in 
the  name  .of  both  grantor  and  grantee;  where 
the  objection  of  adyerse  possession  at  the  time 
of  the  conveyance  to  the  grantee  is  anticipated. 
Supreme  Ct,,  1881,  Ely  «.  Ballantine,  7  Wend^ 
470. 

781.  A  demise  must  be  proved  as  laid. 
If  laid  as  joint,  it  must  be  shown  that  the 
lessors  had  such  an  interest  as  would  enable 
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tbeni  to  Joia  in  a  demise.  If  one  had  no  in- 
terest, it  is  ground  of  nonsuit.  BuprtVM  Ot^ 
1829,  Doe  v.  Butler,  S  Wmd.^  \4»,  FoUowed, 
1841,  Gillet «.  Stuiiej,  1  SHI,  121. 

788.  Under  \h»  ReviMd  Statntaa,  plaintiff 
most  ayer  pooieirion  on  some  day  eubeequent 
to  the  aocniiDg  of  bis  title,  and  a  snbseqaent 
ouster;  and  it  is  not  neoessaTy  to  prove  an 
aotnal '  entry,  nor  a  reoeipt  of  profits,  but  a 
right  of  poesesfliofi  al  the  time  of  the  suit  com- 
menoed  is  sufficient  Suprenu  Ct.,  1888,  Big- 
iar  r.  Van  Riper,  10  Wend,,  414. 

7t3L  aevteal  pHTSODS  may  unite  in  bring- 
ing  ejectment,  and  may  count  severally.  (2 
Rev.  Stat.,  808,  §  1.]  A  joint  eonnt  is  allowed, 
but  fiot  required.  SuprmM  Ot.,  1886,  dmith 
e.  IDewey,  16  Wmid.,  601. 

^M.  If  cm«  or  avmul  joiiit  nartgnniw  is 
dead,  the  others  ehonld  declare  jointly,  instead 
of  alleging  a  <«veral  title  In  each.  Supreme 
Ot.,  1841,  (3/i\\fX  e.  Stanley,  1  HXU,  131. 

ySff.  Laa^  to  ^oftd  a  retoaae^  from  the 
lessor  of  Mm  pkdotiff,  to  de^i  tiie  aoHon,  de- 
nied.   Jeokson  e.  BeV  ^^  J^^M,,  168. 

18.  Etcope, 

^86.  Adoolaration  stating  that  the  defend- 
ant arrested  B.,  and  had  jind  detained  him  in 
his  custody  until,  &c.,  is  a  sufficient  averment 
of  a  cemmitlal  to  jail,  within  2  Rev.  Btat., 
487,  §  68, — wM^  gives  debt  for  an  escape. 
Supreme  (H.,  1882,  Ames  «.  Webbers,  8  Wevid.^ 
645. 

78T.  In  an  action  for  an  escape  the  indorse- 
ment on  the  writ  need  not  be  stated.  It  is 
surplusage.  Supreme  Ct,  1828,  Jones  e.  Oodc, 
1  {%»«.,  808. 

VM.  Ploft.  In  an  action  for  escape,  a  plea 
admitting  the  escape  for  even  an  hour,  must 
aver  that  the  return  was  before  suit  brought; 
for  it  may  be  intended  that  the  suit  was 
brought  after  the  escape  and  before  the  return. 
Supreme  Ot,  1809,  Bisseil  v.  Kip,  5  Johns,,  89. 

789.  Under  a  single  count  for  an  escape, 
and  plea  of  voluntary  return,  defendant  cannot 
.show  a  previous  escape  and  return,  and  defend 
himself  by  setting  this  up  as  the  escape  lYi 
question.  Supreme  Ot,  1828,  Howland  «. 
B<luier,  9  Cow,,  91. 

790.  The  defendant  is  bound  only  to  answer 
to  the  escape  or  escapes  in  the  declaration. 


*  See  this  case  in  table  of  Cases  Criticxsbd,  Vol. 
I.,  AnU. 


which  is  done  by  excusing  as  many  as  are 
there  alleged.  If  the  prisoner  is  in  custody 
when  the  suit  is  commenced,  it  is  an  answer 
to  every  claim  for  prior  negligent  escape ;  and 
an  allegation  in  the  plea  of  a  voluntary  return, 
that  the  prisoner  continued  in  custody  to  the 
time  of  suit  brought,  is  immaterial,  and  need 
not  be  proven  though  issue  be  taken  upon  it. 
[Reviewing  many  cases.]  Supreme  Gt.,  1627, 
Middle  District  Bank  e.  Deyo,  6  Oow,,  782. 
Compare  Howland  «.  Squier,  9  Id,,  91. 

791.  In  an  aotfon  by  the  old  obeilff  on 
the  Umit  bond,  a  plea  that  the  party  remained 
a  prisoner  while  the  plaintiff  continued  in  of- 
fiee,  and  nntil  his  successor  was  appointed,  is 
bad;  for  he  should  so  remain  ten  days  longer. 
[2  Rev.  Stat,  486.]  But  a  plea  that  before  the 
alleged  escape,  the  plaintiff  had  been  served 
with  a  eerdfieate,  and  within  ten  days  there- 
after, delivered  the  jaii  and  all  the  prisoners, 
inelading  the  party,  to  his  successor,  is  a  good 
bar ;  and  a  replication  that  the  party  was  not 
assigned,  is  bad.  Supreme  Ot,  1889,  Hinds 
«.  Donbleday,  21  Wend.,  228. 

19.  BtUppel. 

799.  Batoppelfl  not  to  be  pleaded.  WeV 
land  Canal  Co.  v,  Hathaway,  8  Wend,,  480. 
Compare  Reed  e.  Pratt,  2  SiH,  64. 

79a  That  an  estoppel  in  pais,  though  not 
customarily  pleaded,  may,  if  not  specially  de- 
murred to  as  argumentative,  nor  avoided  by 
replication,  be  received  as  a  substantial  bar. 
Supreme  Gt.,  1840,  People  fi.  Bristol  dc  Rens- 
salaerville  Turnpike  Co.,  28  Wmd.,  222. 

794.  An  eatoiypel  by  former  adjudication, 
pleadable.  Etheridge  «.  Osborn,  12  Wefnd,^ 
899. 

795.  BoaL  No  instrument  not  under  seal 
can  be  pleaded  by  way  of  estoppel.  Supreme 
Ct,  1821,  Davis  e.  Tyler,  18  Johns.,  490; 
1882  [citing,  also,  Co.  Litt.,  852 ;  Vin.  Abr., 
422 ;  1  Gilb.  Ev.,  87],  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.,  480.  To  the  contrary 
effect  is  Gaylord  v.  Van  Loan,  15  Wend.,  808. 

796.  The  form  of  pleading  an  estoppel, 
stated.    Davis  v.  Tyler,  18  Johns.,  490. 

20.  Bxecutors  and  Administrators.    Trustees. 
Aetions  hff  and  against  them, 

797.  A  declaration  by  a  plaintii^  aa  ad- 
ministrator, containing  common  counts,  with- 
out stating  any  indebtedness  to  the  intestate,  or 
referring  to  the  plaintiff,  in  his  representative 
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chAracter  in  any  subsequent  part  of  the  decla- 
ration, exoept  in  a  profert  of  letters  of  ad- 
ministration, is  bad  on  demurrer.  Supreme 
Ot.,  1880,  Ohristopher  v,  Stockholm,  5  Wend,, 

79&  The  declaration  described  the  plaintifis 
as  administrators,  and  made  profert  of  the  let- 
ters, bat  did  not  state  that  the  promises  were 
made  in  the  intestate's  lifetime,  nor  to  him,  nor 
for  an  indebtedness  to  him,  nor  to  them  as  ad 
ministrators,  thongh  it  added  to  the  damage 
of  said  plaintiff  as  administrators  aforesaid. 
Held^  that  the  action  mast  be  deemed  to  be 
by  the  plaintifb  in  their  indiyidaal  and  not  in 
their  representative  character.  Supreme  Ot,, 
1848,  Worden  v.  Worthington,  2  Barb,,  808. 

799.  In  a  suit  by  the  public  administrator, 
the  declaration  must  aver  distinctly  the  dece- 
dent's intestacy.  IT.  Y.  Com.  PI  (1848!), 
Eetchum  v,  Morrell,  2  ilT.  K  Leg.  OU.,  58. 

800.  PromiM^  how  laid.  In  an  action 
against  executors,  plaintiff  may,  to  save  the 
Statute  of  Limitations,  lay  the  promise  as  made 
by  the  representative,  who  will  have  the  same 
defences  and  the  same  judgment  against  him 
as  though  it  had  been  laid  as  the  promise  of 
the  testator.  Supreme  Ot.,  1810,  Whitaker  v. 
Whitaker,  6  Johne,,  112;  and  see  Garter  «. 
Phelps,  8  Id.,  440. 

801.  AMata.  In  an  action  against  execu- 
tors for  a  legacy,  plaintiff  must  aver  and  prove 
that  the  executors^  at  the  time  of  bringing 
the  action,  had  sufficient  assets  to  pay  the 
debts  and  legacies.  Supreme  Ct,,  1807,  De- 
witt  9.  Schoonmaker,  2  Johne,,  248. 

802.  Denial  of  aaaeta.  A  plea  by  an  ex- 
ecutor, stating  that  he  had  not,  on  the  day  the 
suit  was  commenced,  nor  at  any  time  since, 
any  goods  or  chattels  which  were  of  the  tes- 
tator at  the  time  of  his  death,  in  his  hands  to 
be  administered,  is  sufficient,  without  alleging 
that  he  had  fully  administered.  Supreme  Ct,, 
1818,  Fowler  «.  Sharp,  16  Johne,,  828. 

803.  The  plea  of  plene  administravlt  is 
inappropriate  and  useless  since  the  Revised 
Statutes.  Supreme  Ct,  1841,  Allen  v.  Bishop, 
25  Wend.,  414. 

804.  Plea  of  ontatanding  judgmenta.  In 
an  action  against  administrators,  a  plea  of  out- 
standing Judgments  recovered  against  the  de- 
cedent, jointly  with  others,  must  aver  that  he 
was  the  survivor,  without  which  he  is  not 
chargeable  at  law.  [2  Saund.,  48.]  ^Supreme 
Ot^  1814,  Douglass  «.  Satteriee,  11  Johns.,  16. 


805.  If  the  executor  plead  an  outstanding 
judgment  in  extinguishment  of  assets,  the  sim- 
ple contract-creditor  may  reply  firaud  and 
covin  in  the  judgment  generally.  Supreme 
Ot,,  1828,  Sherwood  e.  Johnson,  1  Wend^  443. 

806.  Xbcecntor  of  hisown  wiong.  When 
one  who  is  sought  to  be  charged  aa  executor 
of  his  own  wrong,  pleads  that  the  decedent 
died  intestate,  and  that  defendant  took  out 
letters  of  administration,  a  replication  that, 
prior  thereto,  he  had  become  executor  de  mm 
tort,  is  bad,  for  the  letters  justify  the  prior 
acts.  [Str.,  828,  1106;  And.,  828;  8  T.  R, 
587.]  Supreme  Ot,,  1811,  Rattoon  «.  Over- 
acker,  8  John*,,  126. 

807.  R^plioation  of  foreign  ezeovtor.  To 
a  plea  denying  that  the  defendant,  sued  as 
executrix,  was  ever  executrix,  a  replication, 
that  she  was  and  now  is  executrix,  to  wit,  in 
the  State  of  Florida,  is  bad.  Supreme  Ot^ 
1849,  Yermilya  v,  Beatty,  6  Ba/rb^  420. 

80&  Appointment.  The  defendant's  ple^ 
that  he  is  an  administrator,  must  directly  al 
lege  that  letteijs  were  granted  to  him,  and  b} 
what  officer.  He  must  show  how  he  was  ^ 
pointed.  It  is  not  enough  to  aver  that  he  was 
duly  appointed,  for  this  is  a  question  of  law. 
[9  Co.,  24.]  A^i^iwmC^.,  1887,  Beach  «.  King, 
17  Wend,,  197. 

So  of  a  declaration  by  a  receiver.  1847, 
GiUet «.  FairchUd,  4  Den.,  80. 

809.  That  a  narr.  alleg^  that  adminis- 
tration was  granted  in  due  form,  is  not  bad  qd 
the  ground  of  putting  in  issue  matters  of  biw. 
K  T,  Com,  PI.  (1848?),  Ketchum  «.  Monell, 
2  K  7,  Leg.  Ohs.,  68. 

810.  Where  the  plaintiff  deolaree  in  a 
apeoial  character,  beginning  his  dedaratioa 
by  showing  his  character,  he  may,  in  all  thi 
subsequent  parts  of  his  declaration,  refer  to 
himself  as  th^teid  plaintiff  without  adding 
his  special  character.  Supreme  Ot,,  1828, 
SUnley  v,  Ohappell,  8  Oau>.,  285.  JV.  F.  Oem, 
PI.  (1848  ?),  Ketchum  v.  Morrell,  2  K  F.  Leg. 
Ohs.,  58 ;  but  compare  Ohristopher  v.  Stock- 
holm, 6  Wejid,,  86. 

811.  Where  a  declaration  named  plaintiff 
as  '^  M.,  executor  of  the  will,  -^.,  of  S.,  de- 
ceased," but  contained  no  farther  reference  to 
his  representative  capacity,  and  no  mention  of 
letters,  but  counted  upon  promises  to  him 
individually; — Held,  that  plaintiff  must  be 
deemed  to  have  sued  in  his  individual  capaci- 
ty.    Ot,  of  Appeals^  1852,  Merritt  v.  Seaman, 
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6  K  F.  (2  Seld,),  168;   reversing  S.  0.,  6 
Ba/rb.,ZSO.  \ 

812.  Tnutee.  If  the  plaintiff  declares  as 
guardian  and  aecnrity  for  A.,  he  miidt  show 
how  he  is  guardian  and  security — that  he  was 
speoiallj  appointed  by  the  oourt,  and  that  A. 
is  an  infant.  [1  Lev.,  224 ;  2  8aand.,  117,  t, 
n.  1.]  Supreme  Ot.^  1828,  Stanley  v.  Chappell, 
8  Oote.y  285. 

21.  Incorporation, 

813.  A  ooxporatioii  plftlntJfT  may  declare 
by  its  name  of  incorporation,  and  wiUiont  set- 
ting forth  the  act  of  incorporation,  even  if  it 
be  a  private  law.  Suprems  Ct,^  1799,  TJ.  8. 
Bank  «.  Haskins,  1  Johm.  Cae.,  182;  1817 
[citing,  also,  2  Ld.  Raym.,  158£»],  Dutchess 
Cotton  Manufactory  v,  Davis,  14  Johns^,  288. 

814.  Inooiporation.  A  plea  setting  forth 
that  A.  and  others,  his  associates,  were  created 
and  declared  a  body  corporate,  dec,  by  the 
name  of,  &c.,  without  alleging  organization, — 
Beld^  snffioient.  Supreme  Ot.^  1888,  Beek- 
man  v.  Traver,  20  TTen^,,  67. 

815.  In  actions  by  or  against  a  corporation 
created  under  a  law  of  this  State,  it  is  not  neces- 
sary to  recite  the  act  or  proceedings  of  incorpo- 
ration, or  to  set  forth  the  substance  thereof ;  but 
the  same  may  be  pleaded  by  reciting  the  title  of 
such  act,  and  the  date  of  its  passage.  2  Meo. 
StaL,  459,  §  13. 

816.  The  short  mode  of  pleading  permitted 
in  actions  by  2  Bev.  Stat.,  459,  §  18,  is  not  in- 
tended to  relieve  corporations  from  proving 
their  existence.  Supreme  Ot^  1887,  Onondaga 
County  Bank  «.  Oarr,*  17  Wend.,  448. 

817.  Replioatton.  A  corporation  of  this 
State,  replying,  under  2  Bev.  Stat.,  459,  §  18, 
to  the  plea  of  nul  tiel  eorporation,  must  recite 
the  title  of  its  act  of  incorporation,  and  the 
date  of  its  passage,  with  entire  accuracy ;  and 
if  the  act  is  a  public  one,  a  misrecital  may  be 
objected  to  by  demurrer.  N,  T.  Superior  Ot., 
1848,  Union  Bank  c.  Dewey,  1  Sandf,,  509. 

818.  A  bantdng  ctfaooiatloii  may  be  sued, 
or  sue,  in  the  name  of  its  president;  but  in 
such  suit  the  debt  or  contract  must  be  laid  as 
that  of  the  corporation,  not  as  that  of  "the 
defendant"  Supreme  Ct,  1840,  Delafield  «. 
Kinney,  24  Wend.,  845 ;  1848,  Ogdensbargh 
Bank  «.  Van  Bensselaer,  6  Hill,  240.  Com- 
pare Hunt «.  Van  Alstyne,  25  Wend.,  606. 


*  See  this  case  explained  in  Bank  of  WaterviUe  «. 
Beltaer,  18  How.  Pr,,  270. 


819.  In  an  action  on  negotiable  paper,  a 
verdict  in  the  president's  name,  in  such  a 
case,  may  be  sustained  by  disregarding  the 
words  of  description.  Supreme  Ct,,  1648, 
Pentz  V.  Sackett,  HUZ  d  D.  Supp.,  118. 

22.  Infancy, 

820.  The  plaintiff  in  error  assigned  for 
error  his  appearance  by  attorney,  averring 
that  he  was  an  infant  at  the  time  of  the  trial, 
and  the  defendant  pleaded  that  he  was  of  full 
age  when  judgment  was  rendered.  Held,  that 
the  plea  tendered  an  immaterial  issue.  [14 
Johns.,  417.]  Supreme  Ct.,  1841,  Gosling  «. 
Acker,  25  Wertd.,  689. 

821.  Parol  Pleas  of  infancy  praying  that 
the  parol  may  demur,  are  bad,  since  1  Bev.  L., 
818.  Supreme  Ct.,  1828,  Sharp  ode.  Sharp,  1 
Wmd.,  14. 

822.  That  In  trespeM  for  wjlftilly  abuaing 
a  hired  horse,  a  plea  of  infancy,  setting  up  the 
contract  and  averring  that  the  injury  occurred 
in  driving  the  horse,  through  the  defendant's 
unskilfulness  and  want  of  knowledge,  discre- 
tion, and  judgment,  would  be  a  complete  an- 
swer. Ct,  of  Errors,  1828,  Campbell  e.  Stakes, 
2  Wmd,,  187. 

28.  Inewrance. 

823.  Interest  On  a  policy  of  insuranoe 
on  a  cargo,  it  is  a  sufficient  averment  of  the 
plaintiff*8  interest  to  allege  that  the  insuranoe 
was  for  the  proper  account  and  benefit  of  the 
plaintiff  as  a  common  carrier;  and  plaintiff^ 
liability  to  the  owners  being  shown,  it  is  not 
necessary  to  aver  actual  payment  by  him.  N, 
Y.  Superior  Ct.,  1849,  Van  Natta  e.  Mutual 
Security  Ins.  Co.,  2  Sandf,  490. 

824.  Where  the  charter  of  an  insuranoe 
company  gives  an  action  to  an  assignee  in  his 
own  name,  provided  he  becomes  the  purchaser 
of  the  subject  insured,  after  the  insuranoe  and 
before  the  loss,  it  is  not  sufficient  to  aver  that 
he  has  an  interest  in  the  premises,  and  a  trans- 
fer of  the  policy,  but  he  must  aver  that  he 
has  the  whole  interest  insured.  Supreme  Ct., 
1880,  Granger  v.  Howard  Ins.  Co.,  5  Wend., 
200. 

825.  A  condition  in  an  insuranoe  policy 
that  fraud  or  false  swearing  shall  canse  a  for- 
feiture of  any  claim  on  the  insurer,  and  bar 
all  remedies  on  the  policy,  relates  only  to  the 
preliminary  proofs ;  and  a  plea  founded  upon 
such  condition  must  allege  that  the  fraud,  ^c. 
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waa  committed  in  those  proofe,  and  that  it  was 
committed  bj  t^e  plaintiff,  or  some  party  in 
interest.  Supreme  Ct.^  1841,  Ferrias  «.  North 
American  Fire  Ins.  Co.,  1  HiU^  71. 

82&  In  pleading  a  abrvey  of  an  insured 
yessel,  as  nnseaworthy,  it  is  not  necessary  to 
set  forth  the  manner- and  particnlars  of  the 
surrey ;  bnt  it  is  sufficient  to  state  ^  that  a 
regular  survey  was  had,  upon  which  survey 
the  said  ship  was  thereby  declared  nnseawor- 
thy by  reason  of  her  being  rotten."  But  a 
plea  that  on  the  survey  ^  she  was  found  to  be 
in  a  very  bad  and  rotten  condition,'^  is  bad. 
Buprems  CU^  18^  Griswold  «.  National  Ins. 
06.,  8  (7atr.,  06. 

24.  JurMiction. 

827.  A  plea  to  exclude  the  Jarifldiotfon 
of  tbe  Court  of  Eteeatone,  of  an  offence,  on 
the  ground  that  it  was  committed  in  a  place 
within  the  State  ceded  to  the  United  States, 
must  show  that  the  place  was  purchased  by 
the  United  States ;  being  subject  to  their  juris- 
diction is  not  suffident  It  must  appear,  by 
some  act  on  the  part  of  the  government,  that 
they  intend  to  exercise  exclusive  jurisdic- 
tion. Qen,  8es8.^  1819,  People  v.  Lent,  2  Wheel, 
Cr.,  548. 

828.  A  plea  to  the  jmlBdictioii  of  the 
Bnpreme  Court  of  this  State,  should  show 
that  some  other  court  in  the  same  State 
has  jurisdiction.  [6  Mass.,  862;  8  Id.,  24.] 
Supreme  Ot.,  1841,  Otis  «.  Wakeman,  1  Hill, 
<04. 

25.  Jtut^ficatian, 

829.  Tiimited  JnrisdictiQn.  In  justifying 
under  the  proceedings  of  tribunals  of  special, 
limited,  and  inferior  jurisdiction,  the  material 
facts  necessary  to  give  such  tribunal  jurisdic- 
tion, must  be  alleged  and  proved.  Thus,  a 
party  in  justifying  under  a  summary  proceed- 
ing in  his  own  favor,  which  is  only  authorized 
to  be  had  uiMer  the  complaint  of  a  particular 
officer,  must  show  that  he  was  such  officer. 
Supreme  Gt.^  1847,  Walker  v.  Moseley,  5  Den,^ 
102. 

830.  A  party  who  invokes  tbe  exercise  of 
the  jurisdiction  of  an  inferior  tribunal  must, 
in  justifying,  aver  the  actual  existence  of  the 
material  facts  upon  which  the  jurisdiction  de- 
pends. Thus,  in  justifying  under  a  justice^s 
warrant,  the  defendant  must  aver  in  his  plea 
the  facts  giving  the  justice  jurisdiction  of  the 


subject-matter.  Supreme  ^.,  1846,  Whitney 
V.  Shufelt,  1  Dtfn.,  592. 

831.  Bearoh-waxrant.  A  plea  of  justifica- 
tion under  a  search-warrant,  not  stating  that 
it  was  in  fact  executed  in  the  daytime, — HM, 
sufficient.  Supreme  Ct.,  1818,  Bell  o.  GSapp, 
10  Johns,,  268. 

882.  CourtHBaxtial.  In  an  action  by  a 
militiaman,  employed  in  the  service  of  the 
United  States,  against  the  president  of  a  court- 
martial,  it  is  not  necessary  for  the  defendant 
in  justlQring,  to  allege  that  a  oaee  had  oecorred 
authorizing  the  President  to  call  out  the  mili- 
tia under  the  act  of  1795 ;  nor  to  aver  that 
the  officers  composing  the  court  were  in  tbe 
service  of  the  United  States;  nor  that  the 
general  ordering  it,  commanded  the  army; 
nor  that  he  improved  the  sentence.  Supreme 
a,,  1814,  Yanderheyden  e.  Young,  11  JeSvM^ 
150.  Oompare  Mills  e.  Martin,  19  U,^  7; 
which  was  followed  in  Rathbun  v.  Martin,  20 
/e2.,S48. 

833.  Landa  taken  by  railroad.  Form  and 
requisites  of  a  plea  by  a  railroad  company  set- 
ting up  the  proceedings  by  which  they  ac- 
quired title  to  lands.  PoUy  «.  Saratoga  & 
Washington  R.  R.  Co.,  9  Bwrh,,  449. 

834.  Reptovin.  A  plea  of  a  sherifE^  justi- 
fying the  taking  upon  a  writ  of  r^levin  under 
the  Revised  Statutes,  must  show  the  ezecn- 
tion  and  delivery  to  him  of  the  replevin  bond 
and  affidavit,  with  the  writ.  Supreme  GL, 
1888,  Morris  «.  Van  Yoast^  19  Wend,,  288. 

835.  If  a  sheriff  sued  in  trespass,  justifies 
under  a  writ  of  replevin,  a  relocation  setting 
up  a  dispossession  is  bad  on  special  demurrer, 
if  it  does  not  show  that  it  was  after  a  claim  of 
property  and  notice  to  the  sheriffi  [1  Rev.  L, 
98.]  Supreme  Ct^  1829,  lisher  e.  Pierson,  2 
W^nd,,  845. 

See,  also,  euprck,  841-847. 

26.  Lilel, 

838.  PnbUoatton.  Alleging  that  deted- 
ant  sent  a  letter  to  the  plaintiff  and  the  same 
was,  by  means  of  such  sending  thereof,  re- 
ceived and  read  by  plaintiff  and  Uiereby  pub- 
lished by  the  plaintiff,  is  bad ;  for  the  letter  is 
to  be  presumed  sealed,  and  sending  a  letter  is 
not  publication.  Supreme  Ot,,  1804,  Lyle  v, 
Clason,  1  Cal,  581. 

837.  Intent  In  an  action  for  libel,  the 
declaration,  after  stating  the  plaintiff^s  good 
name,  &c.,  stated,  that  the  defendanti  well 
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knowing  the  premiees,  &o.,  maliciously  in- 
tending to  injure  the  plaintiff^  &c.,  and  to 
bring  him  into  great  scandal  and  disgrace,  and 
to  cause  it  to  be  believed  that  the  plaintiff  had 
been  goilty  of  the  crime  of  treason,  and  of  the 
promulgation  of  treasonable  sentiments,  dec, 
published  the  libeL  ffeld^  that  these  were  not 
averments  necessary  to  be  proved,  but  mere 
suggestions,  by  way  of  inducement  to  the  libel. 
Supreme  Ct.^  1812,  Coleman  «.  Southwick,  9 
Johns,^  45. 

838.  Innnenda  That  the  proper  object  of 
an  innuendo  is  to  give  certainty  to  something 
uncertain  in  the  libel ;  but  an  innuendo  cannot 
be  used  to  vaiy  the  meaning  of  the  libel,  or  to 
give  it  a  construction,  where  the  meaniqg  is 
clear  upon  the  libel  itself.  Ct  ofErrore^  1814, 
Spencer  «.  Southwick,  11  Johns,,^  578 ;  revers- 
ing S.  0.,  10  Id.,  259. 

839.  That  an  innuendo  cannot  extend  the 
sense  of  the  words,  unless  it  explains  them  by 
reference  to  some  preceding  averment  or  col- 
loquium. The  office  of  these  several  parts  of 
the  pleading,  explained.  Supreme  Gt.,  1809, 
Van  Vechten  v.  Hopkins,*  5  Johne.,  211; 
1831,  Milligan  v.  Thorn,  6  Wend.,  412;  1845, 
Cooper  V.  Greeley,  1  Den.,  847;  1886,  Andrews 
V.  Woodmansee,  15  Wend.,  282;  1842,  Tyler 
V.  Tillotson,  2  ffillj  507.'  To  the  same  effect, 
1886,  Miller  v.  MaxweU,  16  Wend.,  9 ;  and  see 
Cheetham  v.  Tillotson,  5  Johm.,  480. 

840.  Referenoe  to  plaintiff.  In  an  action 
for  a  libel  maligning  the  editor  of  a  paper  and 
the  paper  itself,  the  plaintiff  set  forth  that  he 
was,  at  the  time,  the  editor  of  the  paper,  and 
that  the  name  of  the  paper  was  used  and  in- 
tended, in  the  libel,  and  understood  by  the  pub- 
lic, to  designate  him.  Held,  sufficient.  Sit- 
preme  Ct.,  1841,  Cross  well  v.  Weed,  25  Wend., 
621.    Compare  Titus  v.  Follett,  2  Mil,  818. 

841.  In  a  declaration  for  a  libel  on  one 
*^  who  edits  the  Times  ;*'  an  averment  that  the 
plaintiff  was  editor  of  the  Ogdensburgh  Times, 
with  an  innuendo  that  such  paper  was  meant 
by  the  libel, — Jleld,  insufficient.  Supreme  Ot., 
1842,  Tyler  f>.  Tillotson,  2  Mil,  507. 

842.  Several  counts.  In  declaring  on  a 
libel,  so  much  of  the  libellous  matter  as  the 
plaintiff  chooses  to  select,  may  be  counted  on. 
If  the  declaration  states  the  whole  libel,  then 


*  This  case  is  strongly  approved  in  Fry  ••  Bennett, 
5Sand/.,  69;  8.  C.,9iir.  T. Ug.  Obe.,  880;  IsMiftiUy, 
1  Code  n.,  N.  S.,  888. 
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there  is  necessarily  but  one  count;  buti^  after 
selecting  a  part,  and  setting  it  forth  as  libel- 
lous, he  then  proceeds  to  select  another  part, 
as  distinctly  libellous,  it  appears,  from  his  own 
showing,  that  he  alleges  himself  to  be  twice 
libelled,  and  claims  damages  in  proportion  to 
the  enormity  of  the  charges,  and  the  different 
parts  are  to  be  deemed  separate  counts;  so 
that  if  one  part  is  bad,  a  general  verdict  can- 
not be  sustained.  Gt  o/Brrora,  1809,  Cheet- 
ham e.  Tillotson,  6  Johne.,  480 ;  but  compare 
Rathbun  «.  Emigh,  6  Wend.,  407. 

843.  Impertiiient  matter.  Where  defend- 
ant in  an  action  for  libel,  set  forth  two  dec- 
larations by  the  plaintiff  in  other  actions, — 
ffeld,  that  they  should  be  struck  out,  as  an 
oppressive  incumbrance  of  the  record.  Stb" 
preme  Gt.,  1812,  Spencer  «.  Tabele,  9  Johne., 
180. 

844.  Pleas.  Where  a  libel  charges  the 
plaintiff,  not  with  wrongful  conduct,  but  with 
having  a  bad  reputation,  the  defendant,  in  his 
plea,  is  not  bound  to  set  forth  and  prove  the 
grounds  of  such  public  estimate  of  reputation ; 
and  still  less  is  he  bound  to  show  that  such 
public  estimation  was  correctly  made.  Su- 
preme Gt.y  1845,  Cooper  e.  Greeley,  1  Den., 
847.    Compare  Stone  «•  Cooper,  2  Id.,  298. 

845.  Requisites  of  a  plea  of  justification  to 
an  action  for  a  libel.  Riggs  «.  Dennis^on,  8 
Jbhne.  Gae.,  198. 

846w  Toluminous  pleas  in  an  action  for  libel 
in  a  charge  of  legislative  corruption, — Held, 
bad  on  peculiar  grounds.  Supreme  Gt,  1822, 
Van  Ness  e.  Hamilton,  19  Johne.,  849. 

27.  Malicious  Proeecution. 

847.  A  declaration  in  an  action  for  mali- 
cious prosecution,  stated  that  the  defendant, 
maliciously,  falsely,  and  without  probable 
cause,  procured  a  justice  to  issue  his  warrant 
to  arrest  the  plaintiff^  if  a  cow  of  defendant, 
which  had  been  stolen,  was  in  the  plaintiff^s 
possession,  &o.,  and,  on  being  brought  before 
the  justice,  he,  after  every  thing  that  could 
be  alleged  against  plaintiff  had  been  heard  and 
considered,  wholly  acquitted  and  discharged 
the  plaintiff  from  the  supposed  crime,  dec, — 
Eeld,  sufficient.  Supreme  Ot.,  1807,  Secor  «. 
Babcock,  2  Johns.,  208. 

84a  Jnstiflcatton.  It  was  the  duty  of  de- 
fendant as  a  city  attorney  to  sue,  by  warrant, 
for  the  recovery  of  penalties  for  the  violations 
of  the  city  ordinances.    Held,  that  in  justify- 
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ing  against  an  action  for  false  imprisonment, 
he  need  not  aver  that  the  plaintiff  had  in  fact 
violated  the  ordinance.  Supreme  Ct.,  1842, 
Walker  v,  Omikshank,  2  Eill,  296. 

849.  —  admiti  want  of  probable  oatiae. 
In  an  action  for  a  malicioas  prosecntion  for 
felony,  defendant  pleaded  simply  that  the 
charge  of  felony  was  tme.  Eeld,  that  the 
want  of  probable  cause  was  admitted^  if  the 
jastification  fiuled.  Every  traversable  fact  in 
the  declaration  ,  not  answered  by  the  plea,  is 
admitted.  JSfupreme  Ct,^  1827,  Morrb  «.  Cor- 
son, 7  (7(W.,  281. 

28.  Negligence. 

850.  Overaeer  of  bi^waya.  If  a  private 
action  can  be  sustained  against  an  overseer  of 
highways  for  neglect  to  keep  the  bridges  re- 
paired, the  declaration  must  show  that  he  had 
funds  and  the  other  circumstances  necessary 
to  charge  him  with  the  duty  of  making  the  re- 
pairs. If  these  are  not  stated,  it  is  a  substan- 
tial defect  which  is  not  cured  by  verdict.  Ot, 
ofErron^  1820,  Bartlett  «.  Croder,  17  Johne.^ 
489 ;  reversing  8.  0.,  15  /i.,  260.  Followed, 
Ct.  ofAppeaU,  1861,  Huff  «.  Knapp,  HKY. 
(1  Seld.),  66. 

851.  Canal  oflloer.  Where  the- law  makes 
it  the  duty  of  a  public  officer  to  act,  and  pro- 
vides the  means  for  him  to  do  so,— «.  ^.,  a 
canal  officer  in  respect  to  the  removal  of  ob- 
structions in  the  canals, — a  declaration  in  an 
action  against  him  for  damages  sustained  by 
the  plaintiff  by  an  obstruction  which  he 
omitted  to  remove,  need  not  allege  that  he 
had  Amds.  Kor  need  his  neglect  be  alleged 
to-  be  wilful  and  malicious,  the  obstruction 
being  a  nuisance.  Supreme  Ot.^  1848,  Adsit 
V.  Brady,  4  Hilly  680.  Compare  Bartlett  v. 
Crozier,  17  Johnny  489. 

852.  Attorney.  In  an  action  against  an 
attorney  for  negligence  in  examining  a  title, 
the  declaration  that  there  were  incumbrances 
upon  the  property,  is  insufficient  if  the  retainer 
alleged  was  merely  to  examine  the  title  and 
procure  a  conveyance  in  fee  simple.  Supreme 
Ct.,  1848,  Elder  «.  Bogardus,  Hill  S  2).  Supp.^ 
116. 

853.  The  declaration  in  such  case  must, 
moreover,  show  how  the  property  was  incum- 
bered.   Ih, 

854.  CoUiaion.  To  a  declaration  in  trespass 
for  defendant's  driving  his  wagon  against 
plaintiff^s  on  a  highway,  defendant  pleaded 


that  he  was  on  the  right  and  the  plaintiff  on 
the  wrong  side  of  the  road.  Beld^  that  a  rep- 
lication admitting  the  plea,  and  alleging  gener- 
ally that  there  was  no  carelessness  on  plaintiff's 
part  in  being  on  that  side,  but  without  setting 
forth  some  fact  to  show  that  the  plaintiff  was 
not  careless  in  being  on  the  wrong  side,  nor 
averring  that  the  defendant  intentionally  and 
unnecessarily  inflicted  the  injury,  was  bad. 
Supreme  Ct.,  1848,  Burdick  «.  Worrall,  4  Ba9^,, 
696. 

29.  Neui  Pramiae, 

855.  How  set  np.  Where  a  debt  which 
has  been  barred  by  an  insolvent  discharge  is 
revived  by  a  new  promise,  it  is  sufficient  in 
such- case  to  declare  upon  the  original  cause 
of  action,  and  set  up  the  new  promise  by  rep- 
lication. [1  Chitt  PI.,  40;  8  Bos.  A  P.,  260, 
n.  7.]  Supreme  Ot.^  1817,  Shippey  «.  Hender- 
son, 14  Johnt.^  178 ;  1829,  Depuy  «.  Swart, 
8  Wend.,  186;  1888,  Fitzgerald  «.  Alexander, 
;9  Id,,  402 ;  and  see  McNair  v,  Gilbert,  8  Id., 
844.  ^ 

858.  But  if  he  counts  on  the  original  cause 
of  action,  he  must  reply  specially  the  new 
promise.  He  cannot  recover  upon  general 
pleadings.  [8  Wend.,  186;  4  Id.,  420;  6  Id., 
894;  4  Campb.,  206.]  Supreme  Ot^  1841, 
Stafford  v.  Bacon,  1  Hill,  682. 

Otherwise  of  a  new  promise  on  a  debt  barred 
by  the  Statute  of  Limitations.  1820,  Martin  e. 
Williams,  17  Johne,,  880. 

857.  If  the  new  promise  be  conditional,  it 
must  be  so  stated  in  the  replication,  or  there 
is  a  variance.  1881,  Wait  v.  Morris,  6  Wend., 
894. 

858.  Mode  of  alleging.  To  a  plea  of  an  in- 
solvent discharge,  a  replication  that  after  dis- 
charge and  before  suit,  defendant  '^renewed 
the  promises,^*  is  appropriate  and  sufficient 
Supreme  Ct.,  1817,  Shippey  «.  Henderson,  14 
Johne.,  178. 

So,  in  an  action  on  a  judgment,  is  a  replica- 
tion that  defendant  ^'assented  to,  ratified,  re- 
newed, and  confirmed,  the  said  judgment  and 
demand  of  the  plaintiff.''  [Citing,  also,  8 
Mass.,  127.]  K  T.  Superior  Ct.,  1829,  Hil- 
dreth  «.  Shillabee,  2  Hall,  281. 

859.  To  a  plea  of  a  discharge  in  bankruptcy, 
a  reply  of  a  new  promise  must  allege  the  prom- 
ise to  have  been  made  subsequent  to  the  dis- 
charge. When  a  debt  is  in  full  force,  a  naked 
promise  to  pay  it  cannot  be  the  legitimate  sob- 
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jeot  of  a  replioation  designed  to  show  it  re- 
viyed.  IT.  F.  Superior  Ot,^  1848,  Stebbins  v. 
Sherman,  1  Sand/.^  510. 

80.  Nuiianee. 

860.  WrtL  The  plaintiff  commenced  his 
acUon  bj  writ  of  nnisance,  pursuant  to  2  Rev. 
Stat,  882,  and  the  declaration  referred  to  the 
writ,  but  contained  no  ayerment  that  the  plain- 
tiff had  a  freehold  estate  in  the  premises  af- 
fected by  the  nuisance,  but  showed  a  good 
cause  of  action  on  the  case.  Reld^  upon  a 
motion  in  arrest,  that  the  action  was  on  the 
case,  and  that  a  verdict  was  good.  Ot.  of 
Appeah,  1848,  Oornes  «.  Harris,  1  K  T,  (1 
Oomtt.)^  228. 

861.  The  deolaratkm  on  a  writ  of  ntd- 
•ftsoe  (2  JSe9.  Stat,^  427),  showed  title  to  a 
lot,  with  a  right  of  way  to  the  rear,  and  that 
defendant  erected  a  house  on  the  lot  whereby 
the  way  was  obstructed.  Eeld^  bad,  for  not 
aTerring  that  the  building  was  on  the  way, 
and  that  it  obstructed  the  way.  Supreme  Gt,^ 
1848,  Olark  «.  Storrs,  4  Barb,,  562. 

81.  Fa/rticuUn'  Facte  and  AllegaAume, 

862.  Offer.  An  allegation  that  plaintiff 
**  offered," — EM^  to  import  a  voluntary  offer. 
Supreme  Ot^  1802,  Riggs  e.  Denniston,  8  Johne. 
Oae,^  198;  S.  P.,  Holmes  o.  Lansing,  Id.^  78. 

863.  Wxittng  Impllafi.  An  award  set  forth 
*^  as  in  the  form  following,*'  and  with  a  date, 
may  be  presumed  to  have  been  in  writing. 
Supreme  Ot,^  1805,  Munro  «.  Alaire,  2  Oai.^ 
820. 

86t.  Seal.  In  declaring  on  a  specialty,  it 
must  be  averred  that  it  was  sealed  by  the  de- 
fendant. Setting  it  forth  with  its  conclusion, 
that  it  was  signed  and  sealed  with  the  name 
of  the  defendant,  and  with  an  L.  S.,  is  not  suffi- 
cient. [1  Saund.,  291,  n.  1.]  Supreme  Ct., 
1815,  Van  Santwood  v.  Sandford,  12  Johns., 
197;  1817,  Macomb  v.  Thompson,  14  Id,,  207. 
To  much  the  same  effect,  1848,  Stanton  v. 
Gamp,  4  Barb.,  274.  Compare  Jenkins  «. 
Pell,  17  Wend.,  417;  affirmed,  20  Id.,  460. 

865.  Where  the  law  requires  an  instrument 
to  be  under  seal  to  authorize  a  particular  rem- 
edy thereon,  it  is  necessary  in  pleading  to  state 
the  fact  that  it  was  under  seal,  either  in  terms 
or  in  other  language  from  which  the  fact  that 
it  was  under  seal  can  be  legally  inferred. 
But  where  it  is  wholly  immaterial  whether 
the  instrument  was  or  was  not  under  seal,  an 


averment  that  it  was  in  writing  will  be  sup- 
ported by  the  production  of  a  written  instru- 
ment either  with  or  without  a  seal  attached 
to  the  same.  Ot.  of  Errors,  1888,  Jenkins  v. 
Pell,  20  Wend.,  450;  affirming  S.  0.,  17  Id., 
417. 

866.  Averring  the  issue  of  a  warrant  im- 
ports a  seal  if  the  case  is  one  in  which  a  seal 
was  necessary.  Supreme  Ot.,  1888,  Beekman 
e.  Traver,  20  Wend.,  67. 

867.  In  an  action  on  a  sealed  undertaking 
to  answer  for  the  debt  of  another,  the  seal  im 
ports  a  consideration,  and  none  need  be  alleged 
in  pleading.  Supreme  Ot.,  1840,  Bush  v.  Ste- 
vens, 24  Wend.,  266. 

868.  Delivery.  An  allegation  that  an  award 
was  made,  imports  that  it  was  ready  to  be  de- 
livered. Supreme  Ot.,  1805,  Munro  e.  Alaire, 
2  Cau,  820. 

869.  Where  the  award  was  required  to  be 
delivered  to  the  parties,  a  replication  that  it 
was  ready  to  be,  and  was  delivered  to  the 
plaintiff,  is  bad.  Supreme  Ot,,  1810,  Pratt  e. 
Hackett,  6  Johns.,  14. 

870.  That  an  averment  that  one  executed 
an  instrument,  imports  that  he  delivered  as 
well  as  signed  it.  [2  J.  <fe  W,,  571.]  A.  V. 
Chan.  Ot,,  1846,  Brinckerhoff  c.  Lawrence,  2 
Sandf.  Oh,,  400. 

871.  Plaintiff*s  averment  that  he  gave  a 
deed  according  to  the  agreement,  implies  that 
it  was  accepted.  Supreme  Ot.,  1819,  Gazley 
e.  Price,  16  Johns.,  267. 

872.  A  delivery  of  a  deed  need  not  be  stated 
in  pleading ;  and  it  may  be  stated  to  have  been 
made  on  a  day  other  than  its  date.  Where 
the  merits  of  the  case  are  affected  by  the  time 
when  it  became  operative,  the  time  of  deliv- 
ery should  be  averred ;  but,  in  general,  a  par- 
ty cannot  be  permitted  to  set  up  that  his  deed 
became  operative  at  a  time  other  than  the 
date.  Hence,  proof  that  the  date  appearing  in 
the  deed  and  alleged  in  the  pleading  was  not 
the  original  date,  but  that  it  had  been  substi- 
tuted by  an  erasure  by  the  consent  of  parties, 
is  not  a  variance.  Supreme  Ot.,  1828,  Tomp- 
kins V.  Oorwin,  9  Oou>,,  256. 

873.  A  plea  averred  a  disagreement  between 
a  railroad  company  and  the  owner  of  lands  to 
be  taken,  and  that  the  judge,  &c.,  ^^  on  the 
petition  of  the  defendants  in  writing,  duly  is- 
sued, dec,  process  for  the  assessment  of  dam- 
ages." Held,  a  direct  and  issuable  averment 
of  the  presentation  of  a  petition.    Supreme 
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Ot,^  1850,  Polly  «.  Saratoga  &  Washington  R. 
B.  Co.,  9  Bofrl.,  449. 

874.  ConvenrioQ.  A  declaration  which  al- 
leged that  cattle  **were  converted  and  dis- 
posed of  to  the  nse  of  the  United  States,"— 
EM^  after  verdict,  not  to  import  Uiat  the 
cattle  were  forfeited.  Supreme  Ct.^  1816, 
Hastings  o.  Wood,  18  Johne.^  482. 

875.  In  replevin,  alleging  that  the  defendant 
took  the  plaintiff*s  property,  sufficiently  im- 
ports a  wrongful  taking.  Supreme  Ot.,  1849, 
Ohilds  «.  Hart,  7  Barb.^  870;  disapproving 
Reynolds  o.  Loanshary,  6  Eill^  684,  where  it 
was  said  that  this  was  a  defect,  hat  cnred  hy  a 
verdict. 

876.  Time  of"  ezhibitiiig  hin,*''-ffeld,  tan- 
tamount  to  ^*  commencement  of  the  snit,^'  ex- 
cept on  special  demurrer.  Supreme  Ct,^  1818, 
Fowler  «.  Sharp,  15  Johm,,  828. 

877.  ABsooiaticxn.  An  averment  in  a  plea 
that  a  corporation  became  members  of  an  as- 
sociation, without  saying  with  whom,  is  good. 
If  a  pleading  can  be  made  good  by  any  state 
of  facts  consistent  with  its  averments,  it  is  suf- 
ficient. Ct  qfBrrori^  1826,  Utica  Ins.  Go.  «. 
Scott,  8  Oou>.^  709. 

878.  Date.  In  an  averment  that  by  the 
terms  of  a  bond,  dated  on  the  10th  of  January, 
the  award  was  to  be  made  on  or  before  the 
18th  day  of  January  next  ensuing  the  date  of 
the  bond,  the  words  '^  next"  or  ^^  then  next" 
may  be  considered  as  referring  to  the  day  of 
the  month,  and  not  the  month  itself.  Su- 
preme Ct,y  1828,  Tompkins  «.  Oorwin,  9  0<ne.^ 
255. 

879.  Embeuled.  Where  the  breach  is  that 
the  treasurer  wrongfully  and  fraudulently  em^ 
heeeled  and  converted  money  of  the  county  to 
his  own  use,  a  plea  that  he  had  never  been 
requested  by  the  supervisors  to  pay  over  the 
money,  is  bad;  though  perhaps  ^^ embezzle" 
might  be  insufficient  on  special  demurrer. 
Supreme  Ot^  1829,  Supervisors  of  Allegany  v. 
Van  Gampen,  8  Wend,^  48. 

880.  Request.  Allegation  that  plaintiff 
refused,  &c.,  though  then  and  there  particu- 
larly requested  so  to  do,  is  a  sufficiently  ex- 
plicit allegation  of  a  request  to  amount  to  a 
positive  averment,  and  the  plea  should  con- 
clude to  the  country.    lb, 

881.  Where  the  agreement  is  to  pay,  on  re- 
quest, the  debt  of  another,  if  he  does  not  pay 
at  the  day,  a  special  request  must  be  averred. 
The  general  allegation  of  "though  often  re- 


quested," is  not  enough.  Supreme  Ct.^  1840,, 
Bush  0.  Stevens,  24  Wend.,  256. 

882.  In  an  action  against  the  indorser  of  a 
bill  or  note,  an  allegation  of  a  demand  of  pay- 
ment in  the  general  terms  "although  often 
requested,"  &o.,  is  good ;  at  least,  after  ver- 
dict. Supreme  OUy  1799,  Leffingwell «.  White, 
1  Jobm,  Oae.^  99. 

88a  NeceMary  ejipenees.  An  averment 
that  plaintiff  necessarily  incurred  expenses,  is 
equivalent  to  an  averment  that  he  incurred 
necessary  expenses.  Supreme  OU^  1841,  Glov- 
er f?.  Tuck,  1  Hill,  66. 

884.  Valae.  To  allege  that  the  plaintiff 
might  have  sold  a  thing  and  thus  have  paid 
his  debt,  is  tantamount  to  saying  that  the 
thing  was  of  sufficient  value  to  satisfy  the 
demand.  Supreme  Ot.^  1888,  Oase  v.  Bough- 
ton,  11  Wend.,  106. 

885.  Bailee.  A  plea  averring  that  defend- 
ant was  an  innkeeper,  and  as  such  received 
horses  from  a  third  person,  to  be  kept,  snffi- 
ciently  imports  that  the  latter  was  a  guest;  if^ 
indeed,  his  being  a  guest  is  neoessary  to  raise 
a  lien.  Supreme  Ot.,  1841,  Peet  «.  MoGraw, 
25  Wend.,  658. 

886.  S^eotion.  IfadamatacerUdnhei^t 
is  lawful,  and  the  proprietor  raise  it,  a  person 
injured  thereby  may  recover  under  a  deolarap 
tion  for  the  wrongful  erection  and  continuance 
of  the  dam.  Supreme  Ct,  1842,  Golm  «. 
Burnet,  2  Eill,  620. 

887.  A—nming  Incumbranoes.  An  aver- 
ment in  an  action  by  a  vendor  that  incnm- 
brances  were  deducted  out  of  the  purchase- 
money,  and  were  to  be  paid  by  the  purchaser, 
— Eeldy  to  import  an  express  agreement  be- 
tween plaintiff  and  defendant,  at  the  time  of 
the  sale,  that  the  latter  would  pay  them  oC 
Supreme  CU,  1848,  Smith  «.  Johnson,  HiU  & 
D,  Supp.,  240. 

888.  Cauaing  an  act.  In  declaring  against 
directors  of  a  corporation,  under  1  Rev.  Stat, 
589,  §§  1-10,  charging  that  they  caused,  pro- 
cured, or  permitted  an  act  which,  if  done  at 
all,  they  must  themselves  have  done,  is  bad 
on  special  demurrer.  Supreme  Cty  1844,  Gaff- 
ney  f>.  Oolvill,  6  Eill,  567. 

889.  Mode  of  declaring  under  this  statute. 
lb. 

890.  luue  of  letters.  An  averment  that 
letters-testamentary,  on,  &c.,  and  not  before, 
were  issued  to,  4bc., — Eeld^  sufficiently  to  im- 
port that  no  other  or  prior  letters  had  been 
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Issued.  Su^eme  Ct.^  1845,  BeDJamin  «.  De 
Oroot,  1  2)en.,  151. 

891.  Bepoty's  defoult  That  in  an  action 
on  a  sheriff's  bond,  to  recoyer  for  defanlt  of 
his  depnty,  the  act  of  the  depnty  shonld  be 
alleged  as  that  of  the  sheriff.  Suprems  Ct,y 
1886,  People  o.  Ten  Ejck,  18  Wend.^  448. 

82.  Partition. 

892.  In  prooeadingB  for  a  partition  under 
thd  Bevised  Statutes,  the  pleadings  are  intend- 
ed to  be  hke  those  in  an  action  in  which  the 
petition  shonld  stand  for  the  complaint;  and 
any  thing  may  be  pleaded  which  will  abate 
the  action  or  bar  the  petitioner's  right  to  a 
judgment  The  defendants  are  not  restricted 
to  the  two  defences  which  by  §  16  of  the 
statute  (2  JSw.  Stat,  820)  they  are  permitted 
to  interpose.  Supreme  Ot.,  Sp,  7*.,  1849,  Reed 
V.  Child,  4  Bow.  JPr.,  125. 

Consult,  also,  PABnnoir. 

88.  Partnership, 

893.  The  smvlvot  of  a  partnenblp  may 

be  charged  on  a  debt  of  the  firm  contracted 
before  the  death  of  the  other,  and  without  aver- 
ring the  partnership,  death,  4ec.  Supreme  Ot^ 
1800,  Qoelet  v.  McEinstry,  1  Johns,  Gas.,  406. 
Compare  Holmes  «.  De  Camp,  1  Johns,,  84. 

894.  Where,  after  the  death  of  one  partner, 
an  account  is  stated  between  defendant  and 
the  copartnership,  admitting  a  balance  due  by 
him  for 'goods  sold  in  the  lifetime  of  the  de- 
ceased, the  surriring  partner  may  recover  it  on 
an  insimul  eomputassent,  without  averring  the 
death  of  the  other  partner,  and  the  survivor- 
ship ;  for  stating  the  account  is  in  the  nature 
of  a  new  promise  to  the  survivor.  Supreme 
Ct,  1806,  Holmes  v.  De  Camp,  1  Johns,,  84. 

895.  In  an  action  for  money  paid,  &c.,  to 
the  use  of  a  partnership,  if  one  of  the  part- 
ners died  previously  to  the  time  that  the  right 
of  action  accrued,  the  promise  must  be  stated 
to  have  been  made  by  the  survivors  alone. 
[6  T.  R.,  868;  1  Johns.,  86.]  Supreme  Ot,, 
1807,  Tom  9.  Goodrich,  2  Johns,,  218. 

896.  In  driving  title  through  a  firm  who 
are  not  parties,  it  is  not  necessary  to  set  out 
their  names.  Supreme  Ct.,  1829,  Cochran  v, 
Scott,  8  Wend,,  229. 

84.  RenU 

897.  To  avoid  mmeoeaacuy  proUzity'  in 

nn  action  of  covenant  for  non-payment  of  rent. 


it  is  sufficient  to  allege  in  the  declaration,  that 
the  plaintiff  (naming  time  and  place),  by  a 
certain  indenture  made  between  him  of  the 
one  part  and  the  defendant  of  the  other  part, 
demised  to  the  defendant  certain  premises  par- 
ticularly mentioned  and  described  in  the  said 
indenture,  instead  of  setting  out  the  parcels. 
[Cowp.,  665;  1  Saund.,  288,  n.  2.]  This  rule 
applies  where  the  action  is  against  an  assignee. 
Where  the  assignment  was  only  of  a  part,  a 
description  of  it  as  so  many  acres  of  the  south- 
erly side  of  the  said  demised  premises  of  equal 
value  by  the  acre  with  the  rest,  was  Held, 
sufficient.  Supreme  Ct,,  1846,  Van  Rensse- 
laer «.  Bradley,  8  Den,,  185. 

898.  An  allegation  that  a  certain  amount  is 
due  for  the  period  specified  for  which  rent  is 
claimed,  as  the  fair  and  just  proportion  of  the 
rent  due  for  that  period,  chargeable  upon  the 
portion  of  the  premises  assigned  to  the  defend- 
ant, is  sufficient;  but  a  count  claiming  the 
whole  rent  as  due  from  an  assignee  of  part,  is 
bad.    Ih, 

899.  Though  a  party  is  not  bound  to  show 
the  precise  titie  of  hie  adversary,  alleging  in 
the  alternative  that  the  defendant  is  assignee 
of  the  whole,  or  of  some  part  of  the  demised 
premises,  is  bad.    lb, 

900.  That  a  reUgiomi  oorporation  ralng 
for  rent,  need  not  aver  its  capacity  to  take 
real  property.  Supreme  Ct,,  1880,  Reformed 
Dutch  Church  t,  Veeder,  4  Wend,,  494. 

901.  Suit  by  aaaignea  The  assignee  of 
rent,  suing  in  his  own  name,  must,  in  declar- 
ing, show  distinctiy,  that  there  was  a  lease, 
that  the  defendant  was  lessee,  that  the  rent 
was  assigned  to  the  plaintiff,  and  that  he  is 
now  suing  for  it  Supreme  Ot,,  1842,  Willard 
e.  Tillman,  2  Eill^  274. 

902.  Against  amrignee.  In  an  action  for 
rent,  against  the  assignee  of  the  lessee,  an 
averment  that  the  rent  accrued  subsequent  to 
the  assignment,  and  is  due  and  in  arrear,  and 
owing  from  the  defendant  to  the  plaintiff, 
states  a  sufficient  breach.  That  the  lessee  ha? 
not  paid  it,  is  implied  in  the  averment  that 
the  defendant  owes  it  Supreme  Ct,,  1810, 
Dubois  0.  Van  Orden,  6  Johns,,  105;  1846, 
Van  Rensselaer  9,  Bradley,  8  Den.,  185. 

903.  Debt  lies  on  an  expired  lease;  and  the 
declaration  against  an  assignee  need  not  show 
the  manner  in  which  he  became  assignee.  He 
may  be  described  as  assignee  in  general  terms, 
and  such  description  will  be  sufficient  to  charge 
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him  for  the  estate  which  actually  came  into 
his  possession ;  for  the  plaintiff  is  a  stranger 
to  the  defendant's  title.  iT.  F.  Superior  Ct,^ 
1828,  Norton  «.  Yoltee,  1  Holly  884. 

904.  Readiness  to  pay.  In  an  action  for 
rent,  payable  in  book  accounts,  a  plea  that 
defendant  was  at  the  premises  for  tiiree  hours 
before  sunset,  and  at  sunset,  ready  to  pay  in 
such  accounts,  but  no  one  was  there  to  receive 
them,  and  averring  a  readiness  to  pay,  and 
briuging  the  accounts  into  court,  is  a  good 
bar.  Sfipreme  Ct.^  1819,  Walter  «.  Dewey,  16 
Johns,^  222. 

905.  Eviction.  In  an  action  for  rent,  the 
defendant,  under  a  plea  that  plaintiff  entered 
and  ejected  him,  may  prove  a  constructive 
entry  and  expulsion.  In  pleading,  the  legal 
effect  of  the  facts  is  stated,  not  the  facts  them- 
selves. The  form  of  the  plea,  therefore,  does 
not  determine  the  kind  of  evidence  necessary 
to  support  it.  CU  of  Brrors^  182S,  Dyett  «. 
Pendleton,  8  (7<w.,  727. 

906.  A  wrongful  entry  and  eviction,  to  con- 
stitute a  bar,  must  be  averred  to  have  taken 
place  before  the  rent  claimed  fell  due.  [1 
Saund.,  204,  n.  2;  Oomyn.  L.  ds  T.,  524;  4 
Cow.,  686.]  Supreme  Ot,^  1840,  McOarty  f>. 
Hudsons,  24  Wend,,  291. 

907.  Payment.  To  the  declaration  of  the 
assignee  of  the  rent,  a  plea  of  payment  to  the 
lessor  and  the  assigns  and  owners  of  the  cove- 
nant, is  bad.  Supreme  Ct.,  1888,  Willard  «. 
Tillman,  19  Wend.^  858. 

85.  Bepl&ein, 

908.  Place.  In  replevin,  the  declaration 
must  state  a  place  certain,  within  the  village 
or  town ;  but  the  omission  may  be  cured  by 
the  defendant's  pleading  over.  [Hob.,  16.] 
Supreme  Ct,  1818,  Gardner  «.  Humphrey, 
10  Johns,,  58. 

909.  The  place  of  taking  a  distress  for  rent 
is  material  and  traversable.  Supreme  Ot,, 
1814,  Jackson  «.. Rogers,  11  Johns,,  88. 

910.  Pleas  which  deny  holding  under  the 
lease, — Eeld,  not  a  general  disclaimer  of  hold- 
ing any  thing  under  the  lease.    3, 

911.  A  description  of  the  articles  sufficient 
to  identify  them,  as  far  as  may  be  useful  for 
the  purposes  of  delivery  by  the  sheriff  is  suf- 
ficient. A  declaration,  describing  certain  ar- 
ticles of  furniture  by  name  and  quantity,  and 
adding  that  they  were  the  same  and  all  the 
goods  which  defendant  received  at  a  particu 


lar  time,  and  which  were  then  in,  and  consti- 
tuted the  fomiture  of  a  house  designated,  suf- 
ficiently describes  such  articles,  and  if  there 
are  others  insufficiently  described,  a  demurrer 
for  an  insufficient  description  of  all  of  them 
cannot  be  sustained.  Supreme  Ot^  1844,  Boot 
«.  Woodruff,  6  EiU,  418. 

912.  Value.  It  is  not  necessary  to  state 
the  value  of  each  separate  article  of  property; 
but  it  is  enough  if  the  value  of  the  whole  is 
given.    lb, 

913.  Plaintiffs  title.  A  declaration  stating 
that  *^  plaintiff  was  entitled  to  the  possession^ 
of  the  goods,  is  bad  on  special  demurrer.  It 
should  allege  that  they  were  the  goods  of  the 
plaintiff,  in  terms,  or  by  words  of  equivalent 
import   Supreme  Ct.,  1845,  Pattison  v.  Adams, 

7  Hill,  126;  1848,  Bond  e.  MitcheU,  8  Barb., 
304 ;  1850,  Yandenburgh  v.  Van  Yalkenborgh, 

8  Id.,  217. 

914.  Averring  that  the  ^^  plaintiff  were  the 
owners"  of,  &o.,  ^^  and  entitled  to  the  posses- 
sion thereof,"  is  good.  The  last  clause  maj 
be  regarded  as  surplusage.  Supreme  (7t,  18ii, 
Pattison  e.  Adams,  EiU  d  D,  Supp.,  426. 

915.  An  avowry  showing  a  conclusive  bar 
to  the  action,  is  a  perfect  pleading,  requiiiog 
an  answer;  although  it  follows  immediately 
after  a  plea  of  property  in  a  stranger.  Su- 
preme Ct,,  1829,  People  «.  New  York  0.  P., 
2  Wend,,  644. 

916.  The  avowant  must  set  forth  bia  titl^ 
and  allege  the  estate  of  which  he  is  seized. 
Supreme  Ct,,  1806,  Harrison  o.  Mclntoeh,  1 
Johns.,  880;  1818,  Hopkins  «.  Hopkins,  10 
Id,,  869. 

Pleading  over,  and  a  verdict,  do  not  core 
omitting  it.  [2  Wils.,  258.]  1818,  Bam  «. 
Olark,  10  Johns,,  424. 

917.  An  avowry  for  distraining  off  the 
premises  after  the  expiration  of  the  lease,  is 
bad  on  general  demurrer  if  it  does  not  arer 
that  the  avowant^s  title  and  the  lessee's  pos- 
session continued  to  the  time  of  the  distress. 
Supreme  CU,  1824,  Burr  e.  Yan  Buskirk,  8 
Cow,,  268. 

918.  The  avowant  must  allege  what  estate 
he  is  seized  of,  in  order  to  show  by  what  au- 
thority he  distrains.  A  seizin  in  fee  may  be 
alleged  generally,  but  under  a  particuh&r  estate, 
commencement  of  that  estate  must  be  shown. 
An  executor,  avowing,  must  show  that  the  rent 
fell  due  in  the  testator's  lifetime.  Sufrem 
Ct,  1826,  Wright «.  Williams,  5  6^.,  888. 
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91d.  Rent  An  avowry,  or  cognizance  for 
part  of  a  year's  rent,  without  showing  that  the 
residue  is  paid,  is  bad.  Supreme  Ot,^  1807, 
Shepherd  tJ.  Boyoe,  2  Johns.,  446. 

920.  The  Laws  of  1815,  ch.  166,  having  de- 
clared that  no  landlord  shall  distrain  in  the 
city  of  New  Tork,  before  filing  an  aflSdavit  of 
the  amount  of  rent  due,  the  avowry  for  a  dis- 
tress in  that  city  must  aver  that  this  step  has 
been  taken.  Svpreme  Ct.,  1824,  Burr  t?.  Van 
Buskirk,  8  Cow.,  268. 

Otherwise  in  declaring  on  a  replevin  bond. 
Supreme  Ct,  1829,  Gould  v.  Warner,  8  Wend,, 
54. 

921.  An  avowry  under  2  Rev.  Stat.,  2  ed., 
436,  must  show  that  there  was  a  tenancy,  and 
that  the  rent  accrued  while  it  was  subsisting, 
and  that  the  defendant  was  the  landlord.  And 
a  defect  in  this  respect  is  not  aided  by  that 
part  of  the  avowry  which  sets  forth  the  aflB- 
davit  and  distress-warrant ;  nor  by  a  verdict 
specially  stating  the  relation.  Supreme  Ct, 
1844,  Hill  fj.  Stocking,  ^  mil,  277;  and  see 
Kichols  V.  Dusenbury,  2  K  F.  (2  CotmU),  288. 

922.  Though  the  tenant  need  not  be  named 
in  the  avowry,  he  must  be  truly  named,  if  at 
all.  Supreme  Ct,  1844,  Hill  v.  Stocking,  6 
Hill,  277. 

923.  A  general  avowry  without  setting 
forth  the  landlord's  title,  is  good  under  2  Rev. 
Stat,  529,  §  41,  where  the  tenant  was  in  the 
enjoyment  of  the  premises  at  the  time  of  the 
distress,  although  the  rent  was  payable  in  ad- 
vance, and  the  tenant  had  not  enjoyed  pos- 
session for  the  period  for  which  the  rent  was 
to  be  paid.  CU  of  AppeaU,  1849i  Nichols  t>. 
Dusenbury,  2  K  T.  (2  CorMt.),  288. 

924.  An  avowry  justifTing  under  an  ex- 
ecution, must  set  forth  the  judgment,  N.  Y, 
Superior  Ct,  1842,  Leavitt  'o.  Smith,  1  iV.  F. 
Leg.  Obe.,  46. 

925.  To  a  declaration  in  replevin,  averring 
a  taking  in  Brooklyn,  to  wit,  in  New  York, 
avowries  are  defective  in  attempting  to  justify 
a  taking  in*  New  York.    Ih. 

926.  In  relation  to  number,  value,  or 
quantity,  the  justification  may,  in  general, 
safely  follow  the  declaration.  Supreme  Ct., 
1844,  Root  t>.  Woodruff,  6  Hill,  418. 

927.  A  plea  to  an  avowry  is  bad,  if  it  does 
not  answer  all  it  professes  to  answer.  Ct.  of 
Appeals,  1849,  Nichols  v.  Dusenbury,  ^  K.  T. 
(2  Comst),  283. 

928.  Traverse  of  plaintiffs  title.    The  de- 


fendant, whether  he  lays  property  in  himself 
or  in  a  strabger,  must  traverse  property  in  this 
plaintiff.  Supreme  Ot.,  1884,  Rogers  9.  Ar- 
nold, 12  Wend.,  80;  S.  P.,  1889,  Prosser  v. 
Woodward,  21  Id.,  206.  Followed,  Ot  of 
Appeals,  1847,  Curtis  t?.  Jonea,  1  Bono.  App. 
Cos.,  187;  affirming  S.  O.,  8  Den.,  590.  K 
F.  Superior  Ot.,  1848,  Pringle  «.  Phillips,  1 
Sandf.,  292. 

929.  A  idea  of  pl-pperty  in  a  stranger  is 
good  in  bar  or  in  abatement,  and  entitles  the 
party  to  a  return  vdthout  avowry.  [2  Lev., 
92;  1  8alk.,  94.]  Supreme  Ot.,  1806,  Harri- 
son V.  Mcintosh,  1  Johns.,  880;  1841,  Ingra- 
ham  V.  Mead,  1  Hill,  858. 

930.  In  replevin  by  many  plaintiffs,  a  plea 
of  property  in  two  of  them  and  in  a  stranger, 
is  good;  and  a  replication  that  the  stranger 
had  transferred  his  right  to  the  plaintifi^,  or 
some  of  them,  without  saying  when  or  how, 
is  bad.  Supreme  Ot,  1844,  Pattison  «.  Adams, 
Sill  A  D.  Supp.,  426. 

931.  Plea  of  property  in  a  stranger  must 
name  him.  Supreme  Ot.,  1846,  Anstice  «. 
Holmes,  8  D&n.,  244. 

932.  The  plea  of  non  detlnet,  to  replevin 
in  the  detinet  only,  puts  in  issue  not  only  the 
detention  but  the  property  of  the  plaintiff! 
[2  Rev.  Stat.,  529,  §  40.]  Supreme  Ot^  1847, 
Yates  D.  Fassett,  5  Den.,  21. 

933.  Non-joinder.  In  replevin  in  the  det- 
inet, the  non-joinder  of  co-tenants  of  the 
plaintiff  is  not  available  in  bar,  by  special 
plea,  or  under  fion  detinet;  though  it  is  prop- 
er matter  for  a  plea  in  abatement.  Supreme 
Ot,  1848,  Wright  t).  Bennett,  3  Barh.,  451. 

934.  Non  oe^iit  puts  in  issue  only  the  tak- 
ing, 6nd  the  place  of  taking  when  material. 
Matter  of  justification  or  excuse  must  be  spe- 
cially pleaded.  [8  Wend.,  667;  15  Id.,  824; 
8  Id.,  448;  4  Id.,  216;  1  Ohitt.  PL,  159,  408; 
2  Rev.  Stat.,  528,  §  89;  Steph.  PI.,  161;  1 
Ohitt.,  157,  490;  1  Saund.,  847,  n.  1 ;  1  Vent^ 
249.]  Ot.  of  Appeals,  1850,  Ely  v.  Ehle,  8  K 
T.  (8  Oomst^^  506.  To  similar  effect.  Supreme 
Ot,  1885,  Seymour  v.  Billings,  12  Wend.,  285. 
N.  7.  Oom.  PI.,  1842,  Skidmore  v.  Devoy,  1 
N.  7.  Leg.  Ohs.,  123. 

935.  Plea  of  lien.  If  the  avowry  in  re- 
plevin justifies  the  detainer  under  a  Uen  for  the 
making  of  the  article,  the  plaintiff  may  plead 
that  it  was  made  under  an  agreement  which 
precludes  defendant  from  setting  up  the  lien, 
or  which  impliedly  negates  the  right;  but  its 
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partionUrs,  and  especially  the  price  and  time 
of  payment,  most  be  set  forth.  Ct.  ofAppeaU^ 
1847,  Oortis  «.  Jones,  1  How,  App.  Oas.^  187 ; 
affirming  S.  C,  8  Den.y  590. 

936.  Denial  of  rent  To  an  avowry  which 
set  forth  a  lease  which  made  rent  payable  in 
advance,  a  plea  that  the  rent  never  became 
dne,  is  bad.  Ct,  ofAppeaU^  1849,  Nichols  «, 
Dusenbury,  2  K  T,  (2  Oamst.),  288. 

937.  Cepit  in  alio  loco  does  not  admit  the 
taking  as  laid,  bnt  traverses  the  place,  which 
in  replevin  is  material.  Supreme  Otj  1880, 
Williams  v.  Welch,  6  Wend,,  290. 

938.  Under  riens  in  arrere^  defendant  may 
prove  an  eviction.  Supreme  Ot,  1880,  Lewis 
9.  Fayn,  4  Wend.,  428 ;  1882,  Bloomer  v.  Juhel, 
8  Id,,  448. 

939.  Replication.  To  a  plea  in  replevin  of 
property  in  a  stranger,  replication  that  plaintiff 
entered  the  house  in  the  night-time;  or  that  the 
goods  were  delivered  to  plaintiff  by  B.  for  safe- 
keeping^ and  that  plaintiff  has  a  special  prop- 
erty in  them,  without  stating  that  B.  had  any 
property  in  the  goods,  or  authority  to  make 
the  deposit,  is  bad.  Supreme  Ot,,  1806,  Har- 
rison «•  Mcintosh,  1  Johm,,  880. 

86.  Slander. 

940.  A  Declaration  for  *' falsely  and  mali< 
ciously  charging  and  imposing  on  the  defendant 
the  crime  of  peijury,"  is  bad,  for  uncertainty. 
Supreme  Ot,  1806,  Ward  «.  Ohirk,  2  JohM,y  10. 

941.  Under  a  declaration  for  slander  in 
charging  peijury  as  committed  upon  a  partic- 
ular occasion,  proof  of  a  general  charge  of 
peijury  is  inadmissible.  Parties  must  state 
the  cause  of  action  upon  which  they  rely, 
with  reasonable  certainty  and  precision,  and  a 
substantial  departure,  on  the  trial,  from  the 
case  made  by  the  pleadings,  is  not  to  be  al- 
lowed. [11  Wend.,  596.]  Supreme  Ct,,  1S4^, 
Emery  v.  Miller,  1  Den.,  208;  1848,  Coons  v, 
Bobinson,  8  Barb,,  625. 

It  is  admissible,  if  the  words  charged  are 
actionable  per  se,  and  there  is  no  colloquium 
concerning  a  particular  occasion.  1842,  Ja- 
cobs V.  Fyler,  8  Eill,  572;  1848,  Goons  v. 
Robinson,  8  Barb,,  625. 

942.  A  declaration  in  slander,  charging  the 
plaintiff  with  swearing  to  a  lie,  as  a  witness 
on  a  trial  in  a  justice's  court,  but  not  showing 
jurisdiction  or  the  materiality  of  the  testimony, 
is  good.  The  same  certainty  is  not  requisite  as 
in  an  indictment  for  perjury.    [8  Johns.,  74.]  | 


So  lield,  after  verdict  Supreme  Ct.,  1816, 
Niven  v.  Munn,  18  Johns.,  48.  To  similar 
effect.  Chapman  v.  Smith,  Id.,  78. 

943.  Where  jurisdiction  is  otherwise  suflB- 
ciently  shown,  a  false  title  of  the  cause  may  be 
rejected  as  surplusage.  Supreme  Ct,,  1816, 
Chapman  v.  Smith,  18  Johns,,  78. 

944.  CoUoqnium.  In  an  action  for  slander, 
to  the  injury  of  the  plaintiff  in  two  different 
characters,  if  there  is  a  colloquium  concerning 
him  in  one  character  only,  and  entire  damages 
are  given,  j  udgment  will  be  arrested.  SuprevM 
Ct,  1805,  Gilbert  v.  Field,  8  Oai,,  829. 

945.  The  slander  was,  "your  children  are 
thieves,*^  and  the  declaration  averred  that 
plaintiff  was  one  of  the  children  of  whom  the 
discourse  was.  Held,  that  the  eolhquium 
conclusively  pointed  the  words.  Supreme 
Ct.,  1814,  Gidney  «.  Blake,  11  Johne»,  51 
Compare  Milligan  «.  Thorn,  6  Wend,,  412. 

946.  If  the  words  are  not  actionable  except 
in  regard  of  the  plaintiff  *s  trade  or  profession, 
it  is  not  sufficient  to  allege  the  speaking  of 
him,  without  a  colloquium  of  his  trade,  &c 
[1  Com.  Dig.,  277  (G.  8);  1  Lev.,  260.]  Yet 
if  his  trade  is  alleged,  and  then  it  is  stated 
th)it  the  defendant,  in  a  discourse  conoemiog 
the  plaintiff^  in  his  said  business,  published 
the  words  charged,  this  is  in  substance  a  soffi- 
diGDt  colloquium,  [Com.  Dig.,  277.]  Supreme 
Ct,,  1819,  Burtch  «.  Nickerson,  17  Johns,,  217. 

947.  An  innuendo  cannot  supply  the  place 
of  the  colloquium;  but  if  there  is  a  colloquium 
sufficient  to  point  the  application  of  the  words 
to  the  plaintiff  if  spoken  maliciously,  he  must 
have  judgment.  Supreme  Ct,y  1811,  Lindsey 
9.  Smith,  7  Johns,,  859. 

948.  Of  and  oonoeming.  The  omission  of 
the  averment  that  the  slanderous  words  were 
spoken  of  and  concerning  the  plaintiff,  is  &tal 
even  after  verdict.  [Cro.  Jac,  126;  2  Str., 
984;  1  Sannd.,  242,  n.  8;  2  Chitt.  PL,  263,  n.; 
7  Johns.,  859.]  Supreme  Ct.,  1884,  Sayre  f. 
Jewett,  12  Wend,,  185;  and  see  Havemeyer 
ads.  Wannan,  4  K  Y.  Leg,  Obs.,  843. 

949.  A  declaration  which  stated  a  eolh- 
quium of  and  concerning  the  plaintiff  did  not 
aver  that  the  words  were  spoken  concerning 
him,  but  showed,  with  reasonable  certainty, 
that  they  were  so.  Held,  sufficient,  after  ver- 
dict Supreme  Ct,,  1842,  N'estle  t.  Van  Slyck, 
2  Hill,  282.   Compare  Titus  v.  FoUet,  Id,,  81d. 

950.  In  an  action  by  husband  and  wifB 
for  slander,  if  all  the  counts  contain  words 
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iiotioDable  per  m,  as  well  as  others  spoken  of 
the  wife,  ^e  defendant  cannot  demur,  but 
may  objeot  on  the  trial.  Supreme  Ot^  1842, 
Beach  «.  Banney,  2  ffill,  809. 

951.  iDefamatloii.  Of  the  rules  of  pleading 
and  evidence  in  actions  for  defamation  before 
the  Code.  Bisbey  v.  Shaw,  12  N",  F.  (2  Kern.), 
67. 

952.  It  is  not  enough  in  a  declaration  for 
defamation  to  state  the  tenor  of  the  charge. 
The  manner  in  which  it  was  made  must  be 
stated.  Ma^orU  Ct,  1802,  Clark  v.  Mount, 
Lin,  Jud,  Op.,  18 ;  Fulkerson  «.  Ashley,  Id.,  21. 

87.  Statute  of  Limitations. 

953b  Fonn  of  the  plea.  When  the  decla- 
ration is  on  a  promise  to  perform  a  future  act, 
the  proper  plea  of  limitations  is  actio  non  ac- 
orwiU  Supreme  ,0t.,  1880,  Soulden  v.  Van 
Bensselaer,  8  Wend.,  472. 

954.  Non-assumpsit  %in(fra  seas  annos  is  not 
a  good  plea  to  a  count  setting  forth  a  note 
payable  at  a  day  subsequent  to  its  date.  [Ball 
on  lim.,  216.]  Supreme  Gt,  1841,  Stilwell «. 
Hasbronck,  1  HiU,  661;  United  States  «. 
White,  2  Id.,  69. 

955.  Where  the  plea  of  the  Statute  of  Lim- 
itations is  '^before  the  exhibition  of  the  bill,'' 
if  the  plaintiff  wishes  to  rely  upon  his  process 
as  having  commenced  the  action  in  time,  he 
mnst  reply  the  process  specially ;  though  it  is 
otherwise  where  the  plea  is  ^^  before  the  com- 
mencement of  the  suit."  Supreme  CL,  1886, 
Bank  of  Orange  County  v.  Haight,  14  Wend., 
88 ;  1841,  Richmond  v.  Little,  2  EiU,  184. 

956.  A  plea  that  the  defendant  did  not 
promise,  4ec.,  within  six  years  next  before  the 
exhibition  of  the  bill,  is  bad,  for  suits  are  no 
longer  brought  by  bill.  Supreme  Ct.,  1844, 
Swift «.  Vaughn,  6  HiU,  488.  N.  Y.  Com.  PI. 
(1848?),  Lewis  v.  Aubeman,  2  N.  Y.  Leg.  Ohs., 
76. 

957.  In  an  aotlon  on  the  case  against  an 
officer,  for  not  returning  an  execution,  a  plea 
of  the  Statute  of  Limitations  should  pursue  the 
terms  of  the  statute,  and  aver  that  the  cause 
of  action  did  not  accrue  within  three  years. 
[8  Barn.  &  Aid.,  448.]  Supreme  C7<.,  1842, 
Fisher  v.  Pond,  2  Hill,  338. 

958.  In  €ui  action  againat  joint-debtors, 
a  plea  by  one  that  he  did  not  promise  within 
six  years,  is  bad.  Supreme  Ct.,  1848,  Tracy 
V.  Rathbun^  8  Ba/rh.,  543.  To  the  contrary, 
1841,  is  Stilwell  f).  Hasbrouck,  1  Sill,  661. 


959.  Ezoeptions.  Th^t  the  Statute  of 
Limitations  should  be  pleaded  generally,  leav- 
ing the  plaintiff  to  set  up  the  exceptions  in  the 
statute.  [2  Saund.,  64,  n.  68,  b ;  2  Chitt.,  607 ; 
1  Id.,  656;  1  Went.,  257;  8  Id.,  208;  Id.,  in- 
dex, 20.]  Supreme  Ct,  1888,  Huntington  v. 
Brinckerhoff,  10  Wmd.,  278. 

960.  The  time  of  the  defendant's  absences 
from  the  State,  after  action  accrued,  which, 
under  the  Statute  of  Limitations,  is  not  to  be 
deemed  or  taken  as  any  part  of  the  time  lim- 
ited, need  not  be  specially  set  up  by  replica- 
tion. It  is  a  matter  of  evidence  which  does 
not  affect  the  pleading.  [24  Wend.,  488;  1 
Den.,  161.]  N.  Y.  Superior  Ct.,  1847,  Graham 
«.  Schmidt,  1  Sandf.,  74. 

961.  In  a  plea  that  six  years  had  elapsed 
since  the  return  of  the  defendant,  it  is  not  ne- 
cessaiy  to  aver  that  his  return  was  public,  or 
that  the  plaintiff  had  notice  thereof,  or  could 
have  had  process  served  on  him  witli  due  dil- 
igence ;  for  these  fiacts  are  implied  in  the  alle- 
gation of  a  return,  pursuing  the  words  of  the 
statute,  and  In  order  to  sustain  the  plea,  must 
be  proved  on  the  trial.  When  a  defendant 
seeks  to  avail  himself  of  the  statutory  bar,  by 
pleading  his  return,  he  is  bound  to  prove  all 
the  facts  necessary  to  render  the  bar  effectual, 
even  where  none  of  those  facts,  except  by  im- 
plication of  law,  have  been  averred  in  his  plea. 
The  want  of  such  an  averment  cannot  there- 
fore be  a  valid  cause  of  demurrer.  JV^  Y,  Su- 
perior Ct,,  1849,  Ford  «.  Baboock,  7  N.  Y.  Leg, 

Ohs.,  270;  S.  a,  less  fully,  2  San^.,  618. 
Approved  and  followed,  Ct.  of  Appeals,  1864, 
Cole  9.  Jessup,  10  K  Y.  (6  Seld.),  96;  S.  C, 
10  How.  Pr.,  616;  overruling  S.  C,  2  Barb., 
809. 

962.  In  pleading  the  Statute  of  Limitations, 
the  defendant  is  not  bound  to  negative  the  ex- 
ceptions from  the  general  rule  that  the  statute 
establishes.  It  lies  upon  the  plaintiff  to  aver 
and  prove  the  facts  that  create  the  exception. 
K  Y.  Superior  Ct.,  1849,  Ford  «.  Babcock,  7 
If.  Y.  Leg.  Ohs.,  270;  S.  C,  less  fully,  2 
SaMf.,  618. 

963.  In  a  plea  of  the  Statute  of  Limitations, 
an  averment  that  the  defendant  was  out  of  the 
State  when  the  cause  of  action  accrued,  without 
alleging  that  he  was  a  non-resident,  is  enough ; 
nor  need  the  plea  aver  that  the  defendant  ever 
resided  in  this  State.    lb. 

964.  A  plea  of  the  Statute  of  Limitations 
need  not  aver  that  defendant  resided  within 
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the  State  after  bis  return.    The  fact  of  a  re- 
turn is  BtifScient    lb, 
965.  Hi  aoUcwui  by  or  against  eacacntora. 

In  a  plea  of  limitations  to  an  action  by  or 
against  ezeontors,  or  administrators,  it  is  not 
necessary  to  plead  specially  the  additional 
time  allowed  by  2  Rev.  Stat.,  2  ed.,  866,  §§  8, 
9,  for  it  is  matter  of  eyidence  nnder  the  nsnal 
plea  of  the  Statute  of  Limitations.  Supreme 
Ct,^  1840,  Howell  «.  Baboook,  24  Wend.,  488; 
1846,  Berjamin  «.  De  Groot,  1  Dm,y  161; 
1848,  Nelson  «.  Lonnsbnry,  8  Barb.,  126; 
8.  P.,  in  an  action  against  heirs,  1882,  Living- 
ston «.  Ostrander,  9  Wend.,  806.  S.  P.,  in  the 
case  of  the  exception  of  time  of  defendant's 
absence  from  the  State,  N.  F.  Superior  Gt., 

1848,  Graham  «.  Schmidt,  1  8(vndf.,  74. 
96&  Writ  of  error.  The  Statute  of  Lim- 
itations can  be  interposed  against  a  writ  of 
error  only  by  plea.  CU  of  Brrore,  1888,  Fleet 
V.  Tonngs,  11  Wend,,  622.  Supreme  Ct.,  1846, 
Eeefer  «.  Eeefer,  2  n<w.  Pr.,  67. 

967.  Replication.  To  a  plea  of  limitations 
interposed  to  a  declaration  of  an  administrator 
counting  upon  a  promise  to  himself,  as  such, 
a  replication  that  the  intestate  died  within  six 
years,  is  bad.  Supreme  Ct.,  1848,  Worden  v. 
Worthington,  2  Ba/rb.,  868. 

88.  Statute  SecuriUes. 

968.  A  deolaratloii  upon  a  atatiitory  ae- 
CQiltyi — e.  g.,  a  replevin  bond, — need  not  aver 
that  it  was  taken  in  pursuance  of  the  statute. 
It  is  enongh  that  the  instrnment  set  forth  is  in 
accordance  with  the  statute.     Ct.  of  Appeals, 

1849,  Shaw  «.  Tobias,  3  K  T.  (8  Comet.),  188. 

969.  The  declaration  on  a  replevin  bond 
must  set  out  the  proceedings  in  the  replevin, 
and  the  facts  forfeiting  the  bond ;  bat  need 
not  the  title  to  the  premises,  the  avowry  or 
cognizance.  Supreme  Ct.,  1829,  Gould  t. 
Warner,  8  Wend.,  54. 

970.  Nor  the  return  of  the  writ,  though 
this  must  be  shown  on  the  trial.  Supreme 
Ct.,  1838,  Oowden  v.  Pease,  10  Wend,,  888 ; 
Donahue  ode.  Collins,  5  KY.  Leg.  Obe.,  227. 

971.  It  need  not  aver  that  the  bond  was 
executed  on  behalf  of  the  plaintiffs  in  the 
replevin  suit;  nor,  where  the  bond  is  executed 
to  the  coroner,  need  it  state  that  the  writ  was 
directed  to  the  coroner, — for  that  may  be  pre- 
sumed from  the  proceedings.  Ct.  of  Appeals, 
1849,  Shaw  t.  Tobias,  8  K  Y.  (8  Contst.\  188. 

972.  In  an  assignee's  action  on  a  replevin 


bond,  the  fact  that  the  goods  replevied  wers 
taken  as  a  distress  for  rent,  must  be  averred 
in  the  declaration,  bat  in  an  action  on  the 
bond  it  is  not  necessary  to  aver  the  issniog  of 
a  writ  de  retomo  hahendo,  and  a  return  of 
ehngata.  Supreme  Ct.,  1880,  Knappr.  Colbnm, 
4  Wend.,  616 ;  McFarland  f>.  McNitt,  10  Id.,  829. 

973.  Appeal-bond.  Where  in  a  bond  on 
appeal  from  a  justice's  court,  the  danse  that 
the  appellant  would  surrender  in  execution  is 
omitted,  the  declaration  need  not  cont&in  an 
averment  that  an  execution  had  been  issued 
on  the  jadgment.  The  plaintiff  should  not  be 
responsible  for  any  defect  in  the  appeal-bond, 
if  there  was  one.  Suprems  Ct.,  1828,  Pevey 
«.  Sleight,  1  Wmd.,  518. 

974.  Adttiniatration  bond.  In  an  action 
against  the  surety  on  an  administration  bond, 
it  is  not  necessary  for  the  plaintiff  to  describe 
the  property  which  came  into  the  hands  of 
the  administrator,  and  which  he  had  convert- 
ed, the  creditor  not  being  presumed  to  know 
precisely  what  it  was.  Supreme  Ct,  1816, 
People  f>.  Dunlap,  18  Johns.,  487. 

975.  The  non-payment  of  a  judgment  ob- 
tained against  the  administratrix,  may  be  as- 
signed as  a  breach  of  the  condition  of  snch 
bond.    lb, 

976.  A  declaration  on  an  administrator's 
bond  need  not  show  the  surrogate's  jurisdic- 
tion, for  the  sureties  are  preolndM  from  gain- 
saying it.  Nor  is  it  necessary  to  set  forth  the 
steps  in  the  proceedings  for  an  accounting, 
where  the  action  is  for  a  failure  to  acconnt 
It  is  sufficient  for  the  plaintiflEs  to  set  forth 
that  the  administrators  were  at  the  proper 
time  required  to  account ;  that  they  did  ac- 
count before  the  surrogate ;  that  he  found  and 
decreed  the  balance  in  their  hands ;  tb&t  be 
further  decreed  the  distribution  of  such  bal- 
ance, and  payment  to  the  respective  next  of 
kin ;  that  the  administrators  failed  to  comply 
with  such  decrees ;  that  thereby  the  adminis- 
tration bond  was  forfeited ;  and  that  the  sur- 
rogate thereupon  ordered  it  to  be  prosecated. 
It  is  not  necessary  that  the  declaration  should 
aver  notice  to  the  sureties  of  any  of  these  pro- 
ceedings, nor  an  application  to  the  surrogate 
to  have  the  bond  put  in  suit.  N.  Y.  Superwr 
Ct.,  1848,  People  v.  Falconer,  2  Satii/f.,  81. 

977.  Attachment  bond.  In  an  action  on 
an  attachment  bond,  executed  on  the  discharge 
of  a  warrant,  issued  under  the  Absconding 
and  Non-resident  Debtor  Act,  it  is  not  neces- 
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sary  to  aver  or  prove  that  the  attaching  cred- 
itor resided  in  this  State.  The  execution  of  the 
bond  makes  &primar/acU  case  on  the  part  of 
the  ptaintiff.  K  T.  Com,  PI,  1848,  Dormday 
«.  Kanouise,  2  K  7.  Leg,  Obs,,  880. 

978.  Non-imprlsoiimellt  ACt  In  an  action 
upon  a  hond  given  nnder  the  Non-imprison- 
ment Act,  conditioned  that  the  debtor  will 
apply  in  thirty  days  for  a  discharge  from  his 
debts,  averring  that  he  did  not  apply  within 
thirty  days,  is  snfScient,  without  averring  that 
the  discharge  was  not  obtained.  K  F.  Com,  PI, 
1847,  Bunn  ads.  Bradlie,  6  2^.  7.  Leg,  Ohs,,  227. 

979.  Officer's  bond  to  be  relieved  from 
attaobment.  In  declaring  on  a  bond  given 
by  &n  officer  to  be  relieved  from  arrest  on  an 
attachment  conditioned  to  appear  at  the  re- 
turn-day, and  abide  the  order  of  the  court,  an 
allegation  of  non-appearance  is  sufficient.  '  Bur 
preme  Ct,  1887,  Thomas  v.  Cameron,  17  Wend,, 
59 ;  1889,  Hart  v,  Seixas,  21  Id.,  40. 

980.  It  is  not  necessary  to  aver  that  the 
attachment  on  which  the  defendant  was  ar- 
rested is  returned,  nor  to  allege  that  he  was 
called  on  the  return-day,  and  default  entered. 
Stipreme  Ot,,  1887,  Thomas  f>,  Cameron,  17 
WeTid,,  59. 

981.  Where  the  process  on  which  the  de- 
fendant was  arrested  is  a  plwnei,  it  is  not 
necessary  to  set  forth  in  the  declaration  the 
attachment  and  alias.    lb. 

982.  In  declaring  upon  a  recognizance^ 
it  is  not  necessary  to  aver  the  existence  of  the 
particular  facts  which  prove  that  the  officer 
bad  jurisdiction  to  act  in  tlie  particular  case. 
Supreme  Ct.,  1847,  People  t).  Kane,  4  Len., 
580.  Followed,  1849,  People  t,  Millis,  5  Barb., 
511 ;  qualifying  People  x>,  Koeber,  7  Bill,  89 ; 
and  People  «.  Toung,  Id.,  44.  To  the  same 
effect,  Gt,  ofAppeaU,  1848,  Ohamplain  v.  Peo- 
ple, 2  N,  7,  (2  Comet,),  82. 

983.  A  declaration  on  a  recognizance  ^eed 
not  aver  that  defendant  had  an  examination 
before  giving  it,  for  he  may  waive  the  right  to 
an  examination ;  and  if  the  recognizance  was 
extorted  from  him,  that  must  be  set  up  by 
way  of  defence.  Ct,  of  Appeals,  1848,  Cham- 
plain  V,  People,  2  N,  7,  (2  Comst.),  82. 

984.  In  an  action  on  a  recognizance,  it  is 
not  necessary  to  aver  in  the  declaration  the 
order  of  the  court  directing  a  prosecution. 
Supreme  Ct,,  1837,  People  v.  Blankman,  17 
Wend,,  252;  1889,  Bank  of  Buffalo  v.  Bough- 
ton,  21  Id,,  57. 


985.  A  declaration  on  a  recognizance  to 
appear  and  answer  an  indictment,  need  not 
aver  that  an  indictment  was  found.  Ct.  of 
Appeals,  1848,  Champlain  v.  People,  2  K  7. 
(2  Comst,),  82. 

986.  A  respite  should  not  bl9  noticed  in 
pleading,  but  the  default  should  be  alleged  on 
the  original  day.  Supreme  Ct.,  1845,  People 
V.  Hainer,  1  Den,,  464. 

987.  A  declaration  against  the  surety  in  a 
recognizance,  need  not  aver  that  the  principal 
committed  the  offence,  a  conviction  for  which 
is  set  forth  in  the  recognizance ;  nor  that  the 
recognizance  was  delivered,  for  no  delivery  is 
made;  nor  that  it  was  filed,  in  a  ctoe  where  it 
is  merely  required  to  remain  with  the  justice 
who  took  it.  It  need  not  be  averred,  in  express 
terms,  that  an  action  has  accrued  against  the 
surety.  K  7,  Superior  Ct,  1848,  People  «. 
Mitchell,  1  Sanc^,,  191. 

988.  On  a  recognizance  taken  oat  of 
conrt,  the  declaration  must  aver  that  it  was 
filed ;  also  that  the  default  of  the  principal  for 
not  appearing  was  entered  of  record,  or  at  least 
that  he  was  called  and  did  not  appear.  Supreme 
Ct,,  1880,  People  «.  Yan  Eps,  4  Wend.,  887 ;  J)Ut 
compare  People  'o,  Huggins,  10  Id,,  464. 

989.  Debtor's  recognizance.  A  declara- 
tion upon  a  recognizance,  taken  upon  an  ad- 
journment granted  to  a  debtor,  who,  on  being 
arrested  under  the  act  to  abolish  imprison- 
ment for  debt,  had  controverted,  before  the 
officer,  the  facts  on  which  the  warrant  was 
issued,  is  bad  on  demurrer,  if  it  does  not  aver 
that  a  bond  not  to  remove  his  property  out  of 
the  jurisdiction  was  given  by  him,  or  that  it 
was  waived  by  the  plaintiff.  N,  7,  Superior 
Ct,,  1850,  People  t,  Locke,  8  SoTidf,,  448. 

89.  Statutes, 

990.  tn  general  An  action  founded  upon 
a  statute  must  state  specially  the  cause  of  ac- 
tion arising  under  the  statute,  unless  the  stat- 
ute itself  gives  a  particular  form  of  declaration. 
Supreme  Ct,,  1809,  Cole  v.  Smith,  4  Johns., 
198;  1816,  Bigelow  v.  Johnson,  18  Id,,  428; 
and  see  People  'o.  Brooks,  4  Den,,  469. 

991.  Recital  In  declaring  upon  a  public 
statute  it  is  not  necessary  to  recite  it,  but  only 
to  state  facts  bringing  the  case  within  it,  and 
to  refer  to  it  generally.  Supreme  Ct,,  1887, 
Bayard  «.  Smith,  17  Wend.,  88.  To  similar 
affect,  1884,  Oarris  ®.  Ingalls,  12  Id.,  70. 

992.  In  declaring  on  a  penal  statute,  whero 
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the  sot  prohibited  is  not  an  offence  at  the 
common  law,  it  is  not  essential  to  conclude 
against  the  form  of  the  statute,  if  the  facts 
averred  show  that  the  act  averred  is  an  offence 
against  the  statute.  [2  ^ast^  888.]  Supreme 
Ot,,  1826,  People  «.  Bartow,  6  Cow.,  290. 

993.  In  a  declaration  under  the  act  against 
unlicensed  banking,  an  allegation  that  the  de- 
fendant kept  an  office  of  deposit  "  for  the  pur- 
pose of  carrying  on  banking  business  and  oper- 
ations,'' without  saying  what,  is  not  too  general, 
as  it  follows  the  words  of  the  statute.    Id, 

994.  That  if  a  statute  gives  a  new  action, 
it  must  be  recited  in  the  writ  or  declaration ; 
but  it  is  not  necessary  to  do  so  if  an  action  at 
common  law  be  given  to  a  new  case.  Supreme 
Ot.,  1884,  Garris  «.  Ingalls,  12  Wefid.,  70. 

995.  Money  deposited  with  defendant  as 
stakeholder  to  abide  the  event  of  an  illegal 
wager,  may  be  recovered  back  under  1  Rev. 
Btat,  662,  §§  8,  9,  though  no  demand  was 
made  of  the  stakeholder  until  the  event  upon 
which  the  bet  depended  was  known.  An 
omission  in  the  declaration  to  refer  to  the 
statute,  if  this  be  a  defect,  is  not  available  ex- 
cept on  special  demurrer.  Supreme  Ct,^  1849, 
O'Maley  o.  Beese,  6  Barb,,  658. 

99&  Provisos.  Exceptions.  In  an  action 
on  a  statute,  a  distinct  proviso,  whether  in  the 
same  section  or  another,  fumishiug  mere  mat- 
.  ter  of  excuse  for  the  defendant,  need  not  be 
negatived;  though  it  would  be  otherwise  of 
an  exception  incorporated  in  the  very  clause. 
Supreme  OU,  1808,  Bennet  o.  Hurd,  8  Johm.^ 
488;  1809,  Teel  «.  Fonda,  4  Id.,  804;  1811, 
Hart  «.  Cleis,  8  Id.,  41.  To  similar  effect, 
1806,  Sheldon  v,  Clark,  1  Id^  618 ;  1824,  Burr 
«.  Van  Buskirk,  8  Oow.,  268.  Compare  Blas- 
dell  «.  Hewit,  8  Cat.,  187. 

This  rule  applied  to  the  limitation  in  §  8  of 
the  statute  giving  jurisdiction  to  justices  of  the 
peace.  Supreme  Ot.,  1850,  Foster  o.  Hazen, 
12  Barb.,  547. 

997.  Wh^re  the  exception  made  by  the 
statute  is  contained  in  the  enacting  clause  and 
not  in  the  proviso,  a  declaration  founded  upon 
the  statute  must  negative  the  exception.  [1 
T.  R,,  141;  1  B.  &  Ad.,  94;  1  Ch.  PL,  206; 
Dwar.  on  Stat.,  661 ;  4  Johns.,  804.]  Supreme 
Ct.,  1848,  First  Baptist  Church  «.  Utioa  & 
Schenectady  R.  R.  Co.,  6  Bwrb.,  818. 

998.  Condition.  In  pleading  the  ground 
of  a  forfeiture  for  neglect  of  a  corporation  to 
perform  an  act  which  is  required  only  under 


peculiar  circumstances,  the  condition  upon 
which  the  company  incurred  the  obligation  to 
do  it  must  be  specifically  and  substantially  al- 
leged. [9  Wend.,  878.]  Supreme  Ct^  1840, 
People  «.  Bristol  &  Rensselaerville  Turnpike 
Co.,  28  Wend.,  222. 

999.  Scienter.  That  in  an  action  on  a 
statute,  it  is  not  necessary  to  aver  a  acienUr 
in  the  violation,  unless  the  statute  gives  the 
action  only  for  a  knowing  violation.  Supreme 
Ot.,  1844,  Gaffney  v.  Colvill,  6  Mil,  667. 

1000.  Inability  of  stockholderB.  Upon  a 
note  of  a  corporation  given  for  its  debt  upon 
simple  contract,  the  indorsee  of  the  original 
holder  may  sue  in  his  own  nam^  to  enforce 
the  individual  liability  of  a  stockholder;  and 
an  averment  in  the  words  of  the  charter  cre- 
ating such  liability,  that  defendant  was  a  stock- 
holder at  the  time  of  the  onginal  contracting 
of  the  debt,  may  be  deemed  sufficient  Su- 
preme Ot,,  1845,  Freeland  e.  McCuUongh,  1 
Ben.,  414. 

1001.  —  of  direotor.  In  an  action  for  the 
violation  of  the  general  statute  by  defendant 
as  director  of  a  private  corporation,  the  char- 
ter need  not  be  set  out.  Supreme  Ot.,  1844, 
Gaffney  «.  Colvill,  6  Bill,  667. 

1002.  Trespass  on  lands.  A  plaintii^Tsa- 
ing  under  1  Rev.  L.,  525,  for  a  trespass  on 
lands,  need  not,  as  it  is  the  only  statute  which 
can  apply  to  the  case,  specifically  refer  to  it 
by  its  title ;  nor  need  he  negative  the  excep- 
tions, as  they  are  cases  in  which  public  officers 
are  to  sue.  Supreme  Ot,  1828,  Beekman  e. 
Chalmers,  1  Oate.,  584. 

1003.  To  entitle  to  treble  damages  nnder 
the  act  of  Sess.  86,  ch.  56,  §  29,  the  dedaradon 
must  refer  to  the  act;  otherwise  the  defend- 
ant cannot  be  prepared  to  narrow  the  claim, 
by  bringing  himself  within  the  provisos  of  the 
act.  Supreme  Ot.,  1828,  Brown  «.  Bristol, 
1  Oow.,  176. 

1004.  Right  of  plaintiff  to  sue.  That  ao- 
der  a  statute  giving  an  action  to  certain  per- 
sons, and  in  case  they  neglect  to  prosecate 
within  a  certain  time,  allowing  any  person  to 
recover,  the  declaration  in  an  action  by  one 
of  the  latter  class  must  allege  the  neglect  of 
the  former  to  prosecute.  Supreme  Ot.,  1811, 
Morrell  v.  Fuller,  7  Johne.,  402. 

1005.  In  an  action  to  recover  the  statute 
penalty  from  a  witness  who  fails  to  appear, 
the  declaration  must  aver  that  the  fees  of  the 
witness  were  paid  or  tendered  to  him ;  a  gen- 
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end  allegation  that  he  was  legally  snbpoenaed 
is  insufficient.  J^.  F.  Superior  Ot,  1828, 
McEeon  v.  Lane,  1  ffall^  819. 

1006.  Lands  taken  for  local  Improve- 
ment The  declaration  of  an  owner  of  land 
taken  for  local  improvement,  under  the  stat- 
utes relating  to  Albany,  sning  for  the  damages 
assessed,  need  not  aver  that  the  corporation 
has  taken  possession,  for  they  are  conclnded 
by  the  confirmation  of  the  assessment.  Su- 
preme Ct,^  1811,  Stafford  v.  Mayor,  Ac.,  of 
Albany,  7  Johns.^  541. 

1007.  Statute,  how  referred  to.  In  ac- 
tions of  debt  for  penalty  or  forfeiture  given  by 
any  statute,  it  is  sufficient,  without  settix^  forth 
the  special  matter,  to  allege  in  the  declaration 
that  the  defendant  is  indebted  in  the  amount  of 
such  penalty  or  forfeiture  to  the  officer,  person, 
or  body  for  whose  use  the  same  is  given ;  where- 
by an  action  accrued  according  to  the  provisions 
of  such  statute,  naming  the  subject-matter  there- 
of in  the  following  form :  *'  According  to  the  pro- 
visions of  tihe  statute  concerning  sheriffs, '*  nam- 
ing the  section,  title,  and  chapter  of  such  statute, 
•8  the  case  may  require,  or  in  some  other  similar 
terms  referring  to  such  statute.  2  22w.  8tau,  482, 
§10. 

1008.  In  assumpsit  for  any  penalty  given  by 
any  statute,  it  is  sufficient,  without  setting  forth 
the  special  matter,  to  allege  in  the  declaration, 
that  the  defendant  being  indebted  in  the  amount 
of  such  penalty,  according  to  the  provisions  of 
such  statute,  referring  to  the  same  as  prescribed 
in  the  last  section,  undertook  and  promised  to 
pay  the  same.    2  Reo.  Stat,,  482,  §  11. 

1009.  In  trover  to  recover  any  thing  forfeited 
by  the  provisions  of  any  statute,  the  declaration 
may  allege  that  such  goods  or  other  things  were 
forfeited  according  to  the  provisions  of  such  stat- 
ute, referring  to  it  in  the  same  manner,  and  that 
the  defendant  converted  the  same  to  his  own  use, 
without  setting  forth  the  special  matter.  2  Reo. 
Stat.,  482,  §  12, 

1010.  In  an  action  for  a  number  of  penal- 
ties incurred  for  one  act, — e,  ^.,  in  cutting 
down  trees,  contrary  to  a  statute  giving  the 
penalty  of  |25  for  each  tree  cut  down, — the 
plaintiff  may  declare  generally  in  one  count 
without  setting  forth  any  special  matter,  and 
recover  for  so  many  penalties,  not  exceeding 
the  debt  claimed,  as  are  proven.  Supreme 
Ct,,  1835,  People  «.  McFadden,  18  Wend,^  896. 

lOlL  Under  2  Rev.  8ut.,  482,  §§  10,  11, 
the  particular  section,  title,  and  chapter,  must 
be  truly  named.  Where  one  of  two  sections 
pleaded  was  a  provision  of  the  Revised  Stat- 
utes, and  the  other  was  a  provision  of  a  subse- 
qnent  statute,  which  had  been  inserted  in  a 
later  edition  of  the  Revised  Statutes ; — Held^ 
that  referring  to  the  latter  as  a  section  of  the 


Revised  Statutes  was  a  fatal  error.    Supreme 
Ct,  1847,  People  «.  Brooks,  4  Dm,,  469. 

1012.  In  an  action  against  an  officer  to  re- 
cover a  penalty  imposed  by  a  general  statute 
for  any  neglect  or  refusal  to  perform  a  duty, 
it  is  sufficient,  under  2  Rev.  Stat.,  482,  §  10, 
to  refer  only  to  the  statute  imposing  the  pen- 
alty, though  the  particular  duty  in  question 
was  created  by  a  subsequent  statute.  Ct,  of 
Errors,  1846,  Morris  «.  People,  8  Den,.,  881. 

1013.  Under  a  statute,  providing  that  in  an 
action  for  a  penalty  under  its  sections,  it  should 
be  lawful  to  declare  generally  in  debt,  &c.» 
stating  the  section  of  the  act,  or  the  by-law^ 
&c.,  ^*  stating'*  is  to  be  deemed  equivalent  to 
"referring  to."  Supreme  CU,  1844,  City  of 
Utica  V.  Richardson,  6  HiU,  800. 

1014.  Pleas,  &o.  To  every  declaration  for 
a  penalty  or  forfeiture,  defendant  may  plead  the 
general  issue  ;  that  he  owes  nothing,  or  that  he 
did  not  undertake  and  promise,  as  alleged  in  such 
declaration  ;  or  that  he  is  not  guilty  of  the  prem- 
ises charged ;  as  the  case  may  reqidre ;  and  may 
give  in  evidence  under  such  plea,  any  speciid 
matter,  which,  if  pleaded,  would  be  a  bar  to  such 
action,  or  discharge  the  defendant  therefrom, 
with  the  same  manner  and  effect  as  if  pleaded 
specially.     2  Rev,  SUU.,  482,  §  13. 

1015.  Replication.  .  In  any  suit  for  a  pen- 
alty or  forfeiture,  brought  by  any  person  other 
than  the  party  aggrieved,  or  other  than  any  pub- 
lic officer,  if  a  former  recovery,  or  acquittal,  or 
other  bar  to  such  action  be  pleaded,  plaintiff  may 
reply  that  it  was  had  by  covin  and  fraud  :  and  if 
such  replication  be  confessed  or  established,  plain- 
tiff recovers.    2  Rev.  SUA.,  482,  §  14. 

1016.  Foreign  law.  A  defendant  who  re- 
lies upon  proceedings  under  the  statute  of 
another  State,  must  in  his  plea  set  out  the 
statute,  that  the  court  may  see  whether  the 
proceedings  were  warranted  by  the  statute  or 
not,  and  the  general  allegation  that  the  pro- 
ceedings were  pursuant  to  the  statute,  is  not 
sufficient.  [1  Mass.,  108.]  Supreme  Gt,  1888, 
Holmes  «.  Broughton,  10  Wend.,  76. 

1017.  Usury.  In  an  action  of  trover  for 
goods,  4eo.,  received  by  defendant  in  violation 
of  the  statutes  against  usury,  the  declaration 
must  conform  to  the  statute,  2  Rev.  Stat,  862, 
§  8,  requiring  it  to  set  forth  "that  such  goods, 
&c.,  were  converted  by  defendant  contrary  to 
the  provisions  of  such  statute,"  Ac.  Ct.  of 
Appeals,  1848,  Schroeppell  e.  Corning,  2  jV!  71 
(2  Oomst),  182;  affirming  S.  0.,  5  Den,,  286. 

1018.  In  a  oomplalnt  for  a  misdemeanor 
committed  by  the  defendant  in  fraudulently 
removing.  &c.,  his  property,  contrary  to  the 
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act  to  abolish  impiiBonment  for  debt,  an  alle- 
gation that  the  defendant  removed  his  prop- 
erty to  plaoes  unknown,  is  not  equivalent  to  a 
charge  of  secreting  or  removing  it  from  the 
conntj.  The  value  of  the  property  must  be 
stated.  Supreme  Ot^  1888,  Thomas  «.  People, 
19  Wend.,  480. 

1019.  Proper  form  of  avowry  to  a  writ 
de  hamine  replegiando  setting  up  the  law  of 
another  State  and  proceedings  thereunder. 
Jack  V.  Martin,  12  Wend,,  811. 

1020.  The  safest  and  beat  mode  of  plead- 
ing a  defence  founded  upon  a  statute,  is  to 
follow  the  words  of  the  law,  since  the  same 
construction  must  be  given  to  the  words  in 
the  plea  as  in  the  statute.  If.  Y.  Superior  Ct., 
1849,  Ford  «.  Babcock,  7  F.  Y.  Leg.  Obs.,  270 ; 
8.  C,  less  fully,  2  Sand/.,  618.  Approved 
and  followed,  Ct.  of  AppeiiU,  1854,  Oole  v. 
Jessup,  10  Hr.  r.  (6  Seld.\  96;  8.  0.,  10  JSino. 
Pr^  615;  overruling  8.  0.,  2  Bafrb.,'Z09. 

1021.  A  plea  to  avoid  a  ooatraot  by  rea- 
son of  2  Bev.  8tat.,  2  ed.,  581,— which  forbids 
trading  under  the  name  of  a  fictitious  firm, — 
must  aver  that  the  plaintiff's  illegal  transac- 
tion of  business  included  the  very  contract  in 
question.  Supreme  Ct.,  1842,  Hoyt  «.  Allen, 
2  EiO,  822. 

1022.  CSonstamotton  and  effect  of  pleas  set- 
ting up  that  a  contract  between  a  banking 
company  and  a  broker  for  the  circulation  of 
notes,  was  in  violation  of  the  banking  law. 
De  Groot  e.  Van  Dnzer,  20  Wend.,  890. 

40.  Treepaseea. 

1023.  Zi\|iuiea  by  animals.  In  an  action 
of  trespass  or  case  for  mischief  done  to  the 
person  or  personal  property  of  plaintiff  by 
animals  mantueta  natures,  such  as  horses, 
oxen,  cows,  sheep,  swine,  and  the  like,  the 
owner  must  be  shown  to  have  had  notice  of 
their  viciousness  before  he  can  be  chained, 
because  such  animals  are  not  by  nature  fierce 
or  dangerous,  and  such  notice  must  be  alleged 
in  the  declaration ;  or  it  must  be  alleged  ti^at 
the  mischief  was  done  by  such  animals  while 
committing  a  trespass  upon  the  close  of  the 
plaintiff,  in  which  case  he  may  recover  as  well 
for  the  damage  for  the  unlawful  entry  as  for 
the  other  injuries  so  alleged,  by  way  of  aggra- 
vation of  the  trespass,  without  alleging  or 
proving  that  the  defendant  had  notice  that  his 
animals  had  been  accustomed,  Ac.  [4  Burr., 
2092.]     at.  of  Appeals,  1848,  Van  Leuven  v. 


Lyke,  1 K  Y.  (1  Conut.),  615 ;  affinning  S.  C, 
4  Den.,  127.  Followed,  Supreme  Ct.,  1851, 
Dunckle  v.  Kocker,  11  Barb.,  887. 

1024.  In  trespass  for  seiaiDg  goods,  a  plea 
that  they  were  seized  by  a  deputy  sheriff^  by 
virtue  of  an  attachment  against  a  debtor,  set- 
ting forth  the  proceedings  under  the  act,  and 
that  plaintiff  held  the  goods  by  a  fraudulent 
conveyance  from  the  debtor,  and  that  defend- 
ant acted  in  aid  of^  and  by  the  command  of  the 
deputy,  is  good.  Supreme  Ct.,  1807,  Patcher 
V,  Sprague,  2  Johne.,  462. 

1025.  In  a  transitory  trespass,  where  the 
gist  of  the  action  is  the  taking  and  carrying 
away  property,  seeking  to  recover  only  its 
value,  a  general  plea  of  liberum  tenementum 
is  bad ;  though  defendant  may,  by  justifying 
in  a  particular  close,  compel  the  plaintiff  to 
new  assign.  Supreme  Ct.,  1882,  8hank  e. 
Oroes,  9  Wend.,  160. 

1026.  A  plea  that  the  goods  were  the 
property  of  a  stranger,  or  of  the  defendant,  is 
bad,  because  it  amounts  to  the  general  issue. 
Averring,  further,  a  Justification  by  taking 
them  as  the  property  of  a  third  person,  does 
not  give  color  impliedly,  and  is  bad.  Ai- 
preme  Ct,  1841,  Brown  «.  Artcher,  1  ffiU,  266. 

1027.  In  an  action  of  trespass  by  one 
claiming  under  a  sale  from  a  debtor,  a  plea 
justifying  under  a  justice's  attachment  against 
the  debtor,  and  impeaching  the  sale  as  frau- 
dulent, must  aver  the  non-residence  of  the 
defendant  ia  the  attachment;  and  also  that 
the  plaintiff  was  a  creditor  of  the  defendant, 
as  no  one  but  a  creditor  has  the  right  to  im- 
peach the  defendant's  prior  sale.  Supreme  CL, 

1844,  Van  Etten  «.  Hurst,  6 IRU,  811. 

1028.  Tkreapaas  on  landa.  Under  a  count 
for  breaking  and  entering  the  plaintiff's  dose, 
and  taking  his  goods  there,  the  plaintiff  must 
prove  the  entry  into  his  dose.  Although  the 
taking  of  goods  is  in  its  nature  transitory,  it 
is  here  so  coupled  with  the  breaking  of  the 
close,  which  is  local,  that  both  are  made 
local;  and  both  must  be  proved  as  laid. 
There  should  have  been  a  count  for  the 
taking  alone.    [1  T.  R.,  479.]    Supreme  Ct^ 

1845,  Howe  «.  Willson,  1  Den.,  181. 

1029.  Ijoous  in  qao.  Where  the  town  is 
subdivided,  intermediate  a  trespass,  and  a  suit 
therefor,  the  trespass  may  be  laid  to  have  been 
done  in  the  original  town.  Supreme  Ct.,  1808, 
Renaudet  v.  Orocken,  1  Cai.,  167 ;  8.  0.,  (hi. 
A  C.  Com.,  219. 
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1030.  Tivo  oounts  for  the  same  cause  of 
action,  alike  except  as  to  the  town  of  the  loetis 
in  quoy  allowed.  Supreme  Ct,,  1846,  Doctor 
t>.  Kendall,  2  Eou>.  Fr.,  240. 

1031.  If,  in  trespass  quare  elausum  fregit^ 
defendant  pleads  liherum  tenementwn,  plain- 
tiff must  traverse  the  title ;  or,  admitting  the 
sonrce.of  the  derivative  title,  state  a  title  in 
himself  paramount  to  that  of  defendant.  He 
cannot  reply  de  injuria  nta  propria  alone. 
[Lawes,  154.]  If  the  defence  set  up  be  mat- 
ter of  ezcnsd,  as  distinguished  from  matter  of 
justification,  it  is  put  in  issue  by  a  replication 
of  de  injuria^  Ao.  Supreme  Ot,,  1809,  Hyatt 
V.  Wood,  4  Johns.,  160.  Followed,  Wood  v. 
Hyatt»  Id,,  813. 

1032.  If  the  defendant,  in  trespass  to  lands, 
plead  a  possessory  title  under  a  demise  from 
a  third  person,  he  must  give  express  color,  or 
the  plea  will  be  bad,  as  amounting  to  the 
general  issue.  [1  Chitt.  PI,  500.]  Supreme 
Ot.,  1826,  Collet  v.  Flinn,  5  (7(W.,  466.  Fol- 
lowed, 1884,  Underwood  v.  Campbell,  18 
W&nd.,  78. 

1033.  I>eiiia|.  In  trespass  quare  clauaum 
/regit,  a  plea  that  the  act  complained  of  was 
not  committed  where  the  plaintiff  lays  it,  but 
in  another  lot,  where  the  defendant  was  justi- 
fied in  committing  such  act,  is  bad  on  special 
demurrer,  as  amounting  to  the  general  issue. 
Supreme  Ct,  1847,  Dorman  «.  Long,  2  B^xrb,, 
214. 

1034*  New  aflvlffoing.  To  a  plea  setting 
forth  by  metes  and  bounds  the  close  in  the 
declaration  as  defendant's,  plaintiff  should 
new  assign.  Supreme  Ct,,  1804,  Hallock  'o, 
Robinson,  2  (7<».,  288 ;  S.  C,  Ool.  <6  0.  Cos., 
895. 

1035.  In  trespass  to  real  property,  if  to  a 
declaration  quare  elauewn  generally  in  such  a 
town,  defendant  pleads  liberum  tenementum, 
plaintiff  must  new  assign,  setting  out  the  lo- 
cue  in  quo  with  more  particularity.  Supreme 
Ct.,  1882,  Austin  «.  Morse,  8  We/nd.,  476. 

1036.  A  new  assignment  of  a  trespass 
must  allege  that  it  is  other  and  different  from 
that  justified  in  the  plea.  Supreme  Ct,  1889, 
Hanna  «.  Bust,  21  Wend.,  149. 

41.  Trover. 

1037.  Daaoriptlon  of  inatroment.  In  tro- 
ver for  a  bond,  or  other  written  instrument, 
the  plaintiff  need  not  give  the  date,  or  recite 
any  part  of  it  in  his  declaration  *  but  he  must 


show  who  are  the  parties  to  the  contract. 
Supreme  Ct.,  1842,  Pierson  v.  Townsend,  2 
Sill,  560. 

1Q38.  In  trover  for  a  note,  if  plaintiff  can- 
not state  its  precise  amount,  he  may  state  it 
to  be  of  great  value,  to  wit :  of  a  certain 
sum.  Supreme  QU,  1821,  Biasel  f.  Drake,  19 
Johm,,  66. 

1039.  What  is  a  sufficient  description  o 
bank-notes  in  an  action  of  trover  therefor 
Dows  tj.  Bignall,  Hill  d  D.  Supp.,407. 

10^.  T^t  a  part  of  auinerpiif  poimtB 
in  trover  will  not  be  struck  out  on  motion  as 
unnecessary,  when  plaintiff  expects  to  sustain 
each  by  proof.  Supreme  Ct,  1848,  Dows  v. 
Davis,  5  Hill,  612. 

1041.  Flea.  In  trover,  any  special  plea  - 
which  does  not  admit  that  the  plaintiff  once 
had  a  good  cause  of  action,  is  bad  on  de- 
murrer. [Reviewing  many  cases.]  Supreme 
Ct.,  1888,  Hurst  v.  Cook,  19  Wend.,  468; 
1842,  Briggs  v.  Brown,  8  HiU^  87. 

42.  Waste. 

1042.  In  an  action  of  waste,  under  2  Bev. 
Stat.,  884,  plaintiff  must  set  forth  in  the  dec- 
laration how  and  in  what  manner  he  is  entitled 
to  the  inheritance,  though  it  may  be  other- 
wise of  an  action  on  the  case  in  the  nature  of 
waste.  Supreme  Ct.,  1884,  Carris  «.  Ingalla, 
12  Wend.,  70.    Consult,  also,  Wastk. 
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L  GsNBBAL  Rules. 

1.  Relief  most  be  acoording  to  the  alle- 
gatiooB.  It  is  an  invariable  and  nniversal 
rule  of  the  Court  of  Chancery,  to  found  its 
decrees  on  some  matter  put  in  issue  between 
the  parties  by  the  bill  and  answer.  In  fram- 
ing the  bill,  the  matter  of  it  must  be  plainly 
and  succinctly  alleged,  with  all  necessary  cir- 
cumstances, as  time,  place,  manner,  and  other 
incidents;  and  if  material  facts  are  denied, 
the  complainant  can  put  no  interrogatory  that 
does  not  arise  from  some  fact  charged ;  and 
the  relief  must  be  agreeable  to  the  bill,  and 
not  different  from  it.  Ct,  of  Errors,  1810, 
James  v,  McEernon,  6  Johns.,  548.  Followed, 
1828,  "Woodcock  v.  Bennet,  1  Cow.,  711 ;  1829, 
Forsyth  v.  Clark,  8  Wend.,  687.  S.  P.,  Ot  of 
Appeals,  1849,  Kelsey  v.  Western,  2  K  F.  (2 
Comet,),  500.  Supreme  Ct.,  1848,  Thomas  v. 
Austin,  4  Ba/rb,,  265 ;  Mickles  «.  Colvin,  Id,, 
804. 

2.  Thus  the  court  will  not  relieve  against  a 
contract,  on  the  ground  of  fraud,  unless  fraud 


is  distinctly  alleged.  Chancery,  1821,  Gouver- 
neur  v,  Elmendorf,  5  Johns.  Ch.,  79.  Ct,  of 
Appeals,  1852,  Chantadque  County  Bank  v. 
White,  6  N.  T,  (2  SeU.),  286 ;  reversing  S.  0., 
6  Barl,,  589.  Bailey  «.  Ryder,  10  N.  Y,  (6 
SeU.),  868. 

As  to  necessity  and  effect  of  alleging  Fraud, 
see,  also,  Fbaud,  40,  41. 

3.  So  under  a  bill  which  charges  that  land  is 
held,  by  resulting  trust,  by  A.  for  B.,  the 
complainant  cannot  reach  land  held  by  A.  in 
trust  for  B.'s  children.  So  held,  though  the 
children  were  also  parties.  Ct,  of  Appeals^ 
1852,  Bailey  v,  Ryder,  10  K  Y,  (6  Seld.),  868. 

4.  That  is  a  just  and  well-established  rule, 
both  in  law  and  equity,  that  matter  in  avoid- 
ance must  be  stated  with  precision  and  cer- 
tainty, so  that  the  opposite  party  may  not  be 
surprised  by  evidence  unwarranted  by  the 
pleadings.  Ct.  of  Errors,  1822,  Slee  e.  Bloom, 
2(^  Johns,,  669.  Ct.  of  Appeals,  1849,  Kelsey 
V.  Western,  2  K  Y,  (2  Comst.),  500. 

5.  A  defendant  cannot  open  an  account,  un- 
less a  sufficient  foundation,  laid  in  the  answer, 
has  not  been  impeached.  Ct,  of  Errors,  1822, 
Slee  V.  Bloom,  20  Johvis,,  669. 

6.  In  a  suit  to  recover  back  usury,  defen- 
dant cannot,  at  the  hearing,  avail  himself  oi 
the  limitation  in  the  statute  against  usury, 
unless  it  is  pleaded,  or  insisted  on,  by  the  an- 
swer. Chancery,  1816,  Dey  v,  Dunham,*  2 
Johns.  Ch,,  182. 

7.  A  trustee  or  guardian  is  not  held  to  ac- 
count for  a  default  not  charged  in  the  bilL 
Chancery,  1820,  Smith  f>.  Smith,  4  Johns.  Ch^ 
281. 

8.  TTBUxy.  The  defendant  cannot  avail  him- 
self of  a  defence  of  usury  in  a  mortgage,  or 
other  specialty,  under  a  general  answer  or 
plea  denying  the  complainant's  right  as  claimed 
by  the  bill.  This  defence  must  be  expressly 
set  up,  and  the  terms  of  the  usurious  contract 
must  be  distinctly  set  out  in  detail,  and  proved 
as  averred.  [Com.  on  Usury,  208 ;  8  Durn.  & 
East,  588.]  Chancery,  1884,  Vroom  v.  Dit- 
mas,  4  Paige,  526 ;  1840,  N.  O.  Gas  Light  Co 
'D,  Dudley,  8  Id.,  462;  1848,  Suydamc.  Bartle, 
10  Id,,  94;  1844,  Curtis  v,  Masten,  11  Id,,  15. 
Followed,  V.  Chan,  Ct,,  1841,  Luce  u.  Hinds, 
Cla/rTce,  458.  A.  V.  Chan.  Ct,,  1844  [citing 
also  5  Leigh  (Va.),  69 ;  8  Id.,  80],  Rowe  «. 

*  Reversed,  on  the  point  as  to  the  Bafficiency  ot 
the  notice  of  the  prior  deed,  15  Johm.,  555. 
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Phillips,  2  Sarndf.  CK  U;  1846,  Fanners' 
Loan  &  Trust  Co.  v.  Perry,  8  74.,  889 ;  Het- 
field  V.  Newton,  Id.y  664. 

9.  The  same  principle  requires  usury,  when 
set  up  by  the  complainant,  to  be  distinctly  set 
forth  in  his  bill.  A  bill  stating  that  a  mort- 
gage for  $2,700,  was  executed,  and  that  only 
$1,700  was  advanced  upon  it,  but  not  averring 
any  corrupt  agreement  at  the  time,  though  it 
subsequently  denominates  the  agreement  cor- 
rupt and  usurious,  does  not  sufficiently  charge 
usury.  F.  Chan,  Gt.^  1840,  Cole  tj.  Savage, 
Clarice,  861. 

10.  The  same  principle  is  applicable,  though 
the  party  does  not  directly  assail  supposed 
nsnrious  securities.  F.  Chan.  Ct^  1847,  Hayes 
V.  Heyer,  4  Sanc^.  Ch.,  486. 

U.  Ife'oof  of  usury  is  inadmissible,  unless 
the  answer  sets  up  that  there  was  a  loan,  or 
that  the  transaction  was  a  cover  for  a  loan. 
A.  V.  Chan.  CU,  1844,  Holford  v.  Blatchford,  2 
Sancif.  Ch.,  149 ;  8.  0.,  8  N.  Y.  Leg.  Ohs.,  811. 

12.  Averment  of  a  sum  reserved  as  usury 
equal  to  five  per  cent,  on  the  nominal  amount 
of  the  loan :  proof  of  an  agreement  to  deduct 
five  per  cent,  from  the  loan ; — Held,  no  vari- 
ance, for  the  nominal  amount  of  the  loan  was 
intended  by  the  parties.  Supreme  Ct.,  1861, 
Morse  v.  Oloyes,  11  Bwrb.,  100. 

13.  Where  the  agreement  is  proved  as  al- 
leged, a  variance  of  ninety  cents  in  the  amount 
of  usury  actually  paid  may  be  disregarded. 
Supreme  Ct.,  Chamhere,  1847,  Lane  v.  Losee, 
2  Barb.,  66. 

14.  On  a  bill  to  redeem  under  a  mortgage, 
the  owner  of  the  land,  if  he  has  not  set  up  the 
defence  of  usury  in  his  answer,  cannot  object 
to  the  mortgage  on  that  account,  nor  be  bene- 
fited by  that  defence  set  up  in  the  answer  of 
a  defendant  who  had  sold  to  him  with  war- 
ranty. Chmceryy  1834,  Vroom  t>.  Ditmas,  4 
Paige,  626. 

15.  Where  a  bill  seeks  to  set  aside  a  con- 
veyance, on  the  ground  that  it  was  given  merely 
as  security  for  an  usurious  loan,  if  the  defend- 
ant would  set  up  that  it  was  a  full  and  abso- 
lute purchase,  his  plea  must  state  distinctly 
that  it  was  an  unconditional  sale,  and  not  a 
security  for  a  loan  or  debt,  and  he  must,  by 
general  averment,  meet  the  allegations  of  the 
bill  that  it  was  a  security,  not  a  sale ;  and  in 
his  accompanying  answer  he  must  meet  the 
allegations  minutely,  with  precise  and  detailed 
statements,  so  as  to  be  entirely  free  from  lia- 
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bility  to  exceptions.    A.  V.  Chan.  Ct.,  1848, 
Stuart  V.  Warren,  1  K  T.  Leg.  OU.,  298. 

16.  Remedy  at  law.  Defendant  cannot 
object  at  the  hearing  that  plaintiff  has  a  com- 
plete remedy  at  law,  unless  he  has  set  up  the 
fact  in  his  answer,  or  by  demurrer.  [2  Paige, 
609.]  F.  Chan.  Ct.,  1889,  Holmes  «.  Dole, 
Clarke,  71.  To  the  same  effect  [citing  4 
Puge,  77],  Ct.  of  Appeals,  1862,  Truscott  v. 
King,  6  IT.  Y.  (2  Seld.},  147. 

17.  Payments  and  set-oflEs.  Under  an 
answer  alleging  payments,  defendant  cannot 
avail  himself  of  mere  set-offs.  A  court  of 
equity  is  restricted,  as  much  as  any  other,  to 
the  issues  made  by  the  pleadings ;  and,  while 
it  endeavors  to  avoid  technical  and  narrow 
grounds  of  objection,  cannot  admit  evidence 
of  a  different  case  from  that  pleaded.  A.  F. 
Chan.  Ct,  1846,  Green  «.  Storm,  8  Sanc^.  Ch., 
806. 

18.  Misnaming  the  groond  of  relief  When 
the  facts  stated  in  a  bill  justify  the  inference 
of  undue  influence,  and  the  allegations  are 
proven,  the  instrument  may  be  set  aside  on 
that  ground,  though  the  bill  may  be  errone- 
ous in  designating  the  ground  upon  which 
such  relief  is  claimed  as  mistake,  misappre- 
hension, or  fraud.  Supreme  Ct.,  1849,  Brioe 
V.  Brice,  6  Barb.,  688. 

19.  Pleading  legal  effect  A  bill  or  an- 
swer ought  not,  ordinarily,  to  set  forth  deeds 
in  hcBC  verba  ;  and  if  the  pleader  sets  forth  only 
so  much  thereof  as  is  material  to  the  point  in 
question,  it  is  sufficient.  [4  Ves.,  217.]  Chan- 
eery,  1820,  Hood  V.  Inman,  4  Johns.  Ch.,  487.   . 

20.  Where  execution  was  issued,  by  the 
consent  of  the  defendant,  without  waiting  for 
the  expiration  of  the  thirty  days  after  judg- 
ment, given  by  the  act  of  1840,*  and  was  made 
returnable  in  less  than  sixty  days,  a  creditor's 
bill  which  alleged  that  the  form  of  the  execu- 
tion as  to  its  return,  and  the  time  at  which  it 
was  taken  out,  were  in  pursuance  of  the  de- 
fendant's agreement, — Held,  sufficient,  on  de- 
murrer, without  setting  out  the  legal  effect, 
force,  or  form  of  the  consent,  by  which  such 
execution  was  issued  and  returned.  Supreme 
Ct,  Sp.  T.,  1849,  Millard  v.  Shaw,  4  Hwn.  Pr., 
187. 

21.  Pleading  evldenoe.  Where  an  exec- 
utor sets  forth  his  inventory  in  accounting, 
copies  of  the  appraisers'  oath  and  his  own, 

*  Since  repealed ;  see  ExsoimoH,  87. 
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and  of  the  sorrogate^s  oertifioate,  are  mere 
evidenoe,  and  not  to  be  pleaded.  V,  Chan. 
Ct,  1884,  Jolly  «.  Garter,  2  jS^.,  209. 

22.  In  pleading  facts  proven  on  a  trial,  they 
ahonld  be  stated  directly,  and  a  reference  for 
them  to  a  case,  or  the  Judge's  notes,  is  im- 
proper. Ohaneery^  1885,  Norton  «.  Woods,  5 
Paige,  260. 

23.  Statements  merely  tending  to  discredit 
a  probable  witness,  are  impertinent.    Ih, 

24.  Avomient  of  belieC  Averring  a  fact 
npon  information,  adding  an  averment  of  the 
belief  of  the  party  that  the  information  is  true, 
is  a  proper  averment  of  the  &ot,  in  a  sworn 
pleading.    lb, 

25.  An  allegation  of  mere  mpliMage— 
i.  «.,  a  statement  beyond  what  is  necessary  to 
oonstitnte  a  oanse  of  complaint  or  gronnd  of 
defene^^will  not  pr^ndice  a  plea  in  equity  by 
rendering  it  multifarions  or  double.  [Beames* 
Fl  in  £q.,  .20.]  Supreme  CL^  Sp.  71,  1847, 
Davison  v.  Sohermerhorn,  1  Barb,,  480. 

26.  Repetitloii  not  admissible.  Molntyre 
9.  Union  College,  6  Faige,  289. 

27.  Cqplea  of  pleadlngii  served  on  the  ad- 
verse party  should  be  perfect  copies,  including 
signature  of  counsel,  the  jurat,  &a,  and  the 
party  has  a  right  to  presume  that  they  are  so ; 
and  proceed  accordingly.  Ohaneery,' 10^2, 
Littl^ohn  e.  Munn,  8  Paige,  280.  To  the 
same  effect,  1884,  Lansing  v.  Pine,  4  Id.,  689. 

n.  ThbBill. 

1.  In  General, 

2a  DliBnent  Mote  An  original  bill,  a 
supplemental  biD,  and  an  original  bill  in  the 
nature  of  a  supplemental  bill,  defined.  But- 
ler e.  Cunningham,  1  Barb,,  86. 

29.  A  bill  with  a  doaUe  aepeot  is  prop- 
er, only  where,  upon  his  case,  the  com{dainant 
is  doubtfhl  to  which  of  two  kinds  of  relief  he 
is  entitled ;  or  where  the  particular  relief  de- 
pends upon  a  faet  of  which  he  is  uncertain. 
Cfhancery,  1884,  Lloyd  v,  Brewster,  4  Paige, 
587.  To  the  same  effect,  1881,  Oolton  «. 
Ross,  2  Id.,  896. 

30.  Atxni  wUoh  1b  bad  in  part  is  not, 
therefore,  wholly  bad.  Ot.  of  Errors,  1799, 
Laight  e.  Morgan,  1  Johne,  Cob.,  429. 

31.  That  flome  of  the  oomplainantB  show 
no  right  to  participate  in  the  relief  sought,  is 
a  fatal  objection  to  the  bill.  [4  Rnss.,  225 ; 
5  Sim.,  895 ;  9  Id.,  299 ;  8  Paige,  886 ;  4  M. 


&  0.,  886 ;  1  Turn.  &  Phjll.,  202 ;  6  Lond.  Jnr^ 
458;  7  Id.,  119.]  A.  V.  Chan.  CL,1BU,  Cam- 
meyer  «.  IJnited  German  Lutheran  Churches, 
2  Sanclf,  Oh.,  186. 

32.  Namiog  defendants.  A  bill  must 
state  clearly  the  persons  who  are  made  de- 
fendants; either  by  praying  process  against 
them,  or  by  a  distinct  allegation  designating 
the  persons  impleaded  as  defendants.  Chan- 
cery, 1825,  Elmendorf  «.  Delancey,  Eoph, 
555 ;  S.  P.,  1881,  Yerplanck  v.  Mercantile  Ina. 
Co«,  2  Paige,  488. 

33.  —  compIaiDantB.  Where  a  lunatic  is  a 
necessary  party  to  a  bill  filed  by  the  commit- 
tee, a  bill  *^  of  A.,  committee,  &c.,  of  B.,"  is 
deemed  merely  the  committee^s  bill.  Chan- 
cery, 1848,  Gorhamo.  Gorham,  8  Barb.  CK,  24. 

34.  A  bill  in  equity  must  state  eomplain- 
ant^s  residence.  [Hitf.,  78 ;  1  Mont.  PL  in  £q., 
76,  n. ;  1  Danl.  Ch.  Pr.,  468 ;  Stor.  Eq.  PL,  21, 
§  26.]  Chancery,  1869,  Howe  v.  Harvey,  8 
Paige,  78. 

35.  Anthoiity  of  plaintiff  aa  tniatee.  One 
coming  into  chancery  and  claiming  a  right  as 
a  substituted  trustee,  under  a  will,  should 
state  all  the  material  facts  distinctly,  in  his 
bill,  to  show  that  such  a  vacancy  had  occurred 
as  to  authorize  his  appointment.  If  the  will 
provides  two  modes  for  the  appointment  of 
new  trustees,  he  must  state  in  which  mode  he 
was  ap'pointed.  [Welf.  £q.  PL,  89  ;  Stor.  Kq. 
PL,  206,  §  241;  Id.,  214,  §  257.]  Chancery, 
1844,  Oruger  v.  Halliday,  11  Paige^  814. 

36.  A  bill  may  atate  any  matter  of  evi- 
denoe,  or  ooUateral  matter,  tiie  admission 
of  which  may  be  material  in  establishing  its 
allegations,  or  to  ascertain  the  nature  and  ex- 
tent of  the  relief  to  which  the  complainant  is 
entitled,  or  which  may  affect  costs.  Chan- 
cery, 1886,  Hawley  e.  Wolverton,  5  Paige,  522. 

8o  held,  of  a  statentent  intended  to  affect 
the  costs,  by  showing  the  temper  in  which  the 
bill  was  filed,  ^.  F.  Chan.  Ct.,  1882,  Des- 
places  o.  GK)ris,  1  ESad.,  850. 

37.  So  held  of  an  averment  in  a  wife's  bill 
for  a  divorce  for  adultery,  that  the  defendant 
had  deserted,  and.  failed  to  maintain  her. 
Supreme  Ct.,  Sp.  T.,  1847,  Casey  «.  Casey,  2 
Barb.,  59. 

38.  A  biU  ahould  atate  ita  fitots  positively, 
or  upon  information  and  belief.  Mere  inti- 
mations are  not  enough.  V.  Chan.  Ct,  1840, 
Grim  9.  Wheeler,  8  ^io.,  884. 

39.  A  biU  to  be  verified  by  an  agent^  or 
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attorney,  shodd  be  drawn  in  the  same  man- 
ner as  bills  which  are  sworn  to  bj  the  com- 
plainant himself;  stating  those  matters  which 
are  within  the  personal  knowledge  of  such 
agent  or  attorney  positively.  And  those 
which  he  has  derived  from  the  information  of 
others  shonld  be  stated  or  charged  upon  the 
information  and  belief  of  the  complainant. 
And  he  shonld  state  in  the  verification  that 
the  bill  is  true,  of  his  own  knowledge,  except 
as  to  the  matters  stated  on  the  information 
or  belief  of  the  complainant^  and  as  to  those 
matters,  that  he  believes  it  to  be  true.  [1 
Hoffin.  Pr.,  7»,  App.,  No.  20.]  Chancery,  1841, 
Bank  of  Orleans  v.  Skinner,  9  Faige^  805. 

40l  Value  of  subject.  If  it  does  not'  ap- 
pear by  the  bill  that  the  value  of  the  property 
in  controversy  does  not  exceed  $100,  the  de- 
fendant must  raise  the  objection  by  plea  or 
answer ;  or  he  may  insist  upon  it  at  the  hear- 
ing. But  he  cannot  demnr  or  move  to  dismiss. 
Oha/ncery^  184i,  Thomas  «.  Hc^wen,  11  Paige, 
181. 

41.  If  the  bill  is  for  other  than  a  money- 
demand, — e,  g,,  for  specifks  performance, — ^it 
need  not  aver  that  the  property  ia  worth  more 
than  $100;  and,  in  order  to  entitle  him  to 
prove  it  of  less  than  that  value,  the  defendant 
must  set  up  the  o1]jection  by  plea  or  answer. 
[7  Pwge,  62.]  F.  Chofn,  Ot^  1841,  Ohuroh  v. 
Ide,  Clarie,  494;  distinguishing  Smets  v, 
IVilliams,  4  Paige,  864. 

For  Oilier  oases  on  the  question  of  juris- 
diction as  affected  by  the  amount  in  contro- 
versy, see  Orascksy,  10-28;  and  Fobkolo- 
smm,  114-117. 

42.  Mnlttfarionsneis,  properly  speaking,  is 
-where  disconnected  matters  are  joined  in  a 
bill  against  several  defendants,  a  part  of  whom 
have  no  interest  in  or  connection  with  some 
of  the  matters.  A  mere  miqoinder  ef  differ- 
ent causes  of  action  arising  between  the  same 
parties  is  not  multifariousness.  Chancery, 
1848,  Newland  v.  Rogers,  8  Barb,  Ch,,  482; 
S.  P.,  1886,  Varick  «.  Smith,  6  Paige,  187; 
and  see  Brady  v,  McCosker,  1  ir.  F.  (1  Comet,), 
814 ;  affirming  S.  0.,  1  Barb,  Ch,,  829.  Oom- 
I>are  McDermott  v.  McGown,  4  Bdvf,,  692. 

43.  A  bill  is  not  multifarious  where  it  sets 
np  one  sufficient  ground  of  relief,  and  another 
distinct,  untenable  claim.  Chancery,  1886, 
Tarick  v.  Smith,  6  Paige,  187;  S.  P.,  1841, 
ICany  e.  Beekman  Iron  Oo.,  9  Id,,  188.  Com- 
pare Butts  V,  Genung,  6  Id,,  264. 


44.  A  bill  praying  relief  as  well  as  discov- 
&ty  against  certain  of  the  defendants,  agunst 
whom  complainant  is  entitied  only  to  discov- 
ery, is  not  multi&rious.  Chancery,  1841, 
Many  v,  Beekman  Iron  Oo.,  9  Paige,  188. 

43.  A  bill  is  not  multi£Ekrious  simply  because' 
it  s<Ates  facts,  which  show  that  the  plaintiff 
may  be  entitled  to  two  kinds  of  relief  distinct 
from  and  inconaistent  with  each  other,  unless 
it  also  seeks  relief  in  respect  of  such  distinct 
and  separate  claioas.  If  the  object  of  the  suit 
is  single,  and  the  prayer  is  for  only  one  kind 
of  relief,  the  bill  is  not  mul)i&rious.  Nor  is 
a  biU  defective  for  want  of  parties,  if  the  plain- 
tiff can  obtain  the  specific  relief  for  which  he 
prays,  without  the  addition  of  other  parties, 
although  &cts  are  stated  which,  if  made  the 
foundation  of  the  prayer  for  relief,  would  ren- 
der the  addition  of  other  parties  necessary. 
K  Y,  Superior  ^^.,1860,  Mayne  v.  Griswold, 
8  Sancif.,  468 ;  S.  0.,  9  K  T.  Leg.  Obe,,  26. 

46.  In  A  suit  by  several  persons  having  dis- 
tinct and  separate  interests,  seeking  an  injunc- 
tion to  restrain  a  nuisauce,  the  insertion  in  the 
prayer  for  relief  of  a  prayer  for  an  account 
and  damages,  does  not  render  the  bill  multi- 
farious, for  it  may-  be  struck  out.  Chancery^ 
1846,  Murray  v.  Hay,  1  Ba/rb,  Ch,,  69. 

47.  Where  complainants  have  a  oommon 
interest  in  all  the  matters  of  the  bill,  and  de- 
fendants are  interested  only  in  portions,  the 
objection  of  multifariousness  is  to  be  deter- 
mined by  convenience  and  expediency  in  the 
particuUr  case.  [1  Myl.  h  Or.,  608.]  V,  Cha/n. 
Ct,,  1848,  OarroU  v.  Roqsevelt,  4  Edw.,  211. 

48.  In  a  bill  against  a  debtor  and  his  as- 
signee, joining  a  claim  against  one  of  them 
for  waste  on  land  of  the  debtor  purchased  on 
execution  sale,  committed  during  the  time 
allowed  for  redemption,  makes  it  multiflftrious. 
Chancery,  1886,  Boyd  v.  Hoyt,  6  Paige,  66. 

49.  A  bill  by  a  judgment-creditor  of  a  de- 
oedent^s  estate  for  an  account,  and  to  reach 
land  in  the  hands  of  a  third  person  held  in 
trust  for  the  decedent  in  his  lifetime,  and  to 
compel  an  account  of  moneys  received  by  such 
third  person  from  the  administrator  on  a  judg- 
ment fraudulently  confessed  by  the  decedent, 
is  multifarious,  if  it  showa  that  the  adminis- 
trator, who  is  one  of  the  defendants,  received 
sufficient  «assets.  Chancery,  1848,  Jackson  v, 
Forrest,  2  Barb.  Ch,,  676. 

50.  After  dissolution  of  a  firm,  the  bill  of 
one  partner  against  the  others,  joining  a  ored- 
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itor  to  whom,  as  it  charged,  the  others  had 
assigned  the  assets  in  frand  of  oomploinaDt^s 
rights  in  the  settlement  of  the  partnership 
affairs,  and  which  claimed  an  account  and  a 
receiver, — JBeld^  not  multifarions.  F.  0?Mn. 
Ct,  1847,  Hayes  v.  Heyer,  4  Sand/.  GK,  485. 
For  Other  cases  on  this  subject,  see  Par- 
ties. 

51.  A  bill  against  an  executor  for  a  legacy, 
and  for  an  individual  debt  of  the  executor,  is 
multifarious.  Ohamcery^  1819,  Davoue  o.  Fan- 
ning, 4  Johns.  Oh,,  199. 

52.  The  oomplaixiant  may  anticipate  a 
defence  by  setting  it  up  in  the  charging  part 
of  the  bill  as  a  pretence  of  the  defendant,  aver 
matters  in  opposition  to  it,  and  call  for  a  dis- 
covery as  to  it  and  all  such  matters.  [Mitf., 
48;  Lube's  £q.  PI.,  241, 268.]  Chancery,  ISSS, 
Staflfbrd  v.  Brown,  4  Paige,  88. 

53.  A  defect  in  tlie  charging  part  of  the 
bill  cannot  be  supplied  by  a  subsequent  inter- 
rogatory. Cfha/ncery,  1882,  Mechanics'  Bank 
«.  Levy,  8  Paige,  606. 

54.  Prayw:  for  relief.  Where  the  case  made 
by  the  bill  may  entitle  the  complainant  to  one 
kind  of  relief  or  another,  but  not  to  both,  or 
if  he  is  in  doubt  as  to  the  speoiiio  relief,  the 
prayer  should  be  in  the  di^unctive.  If  he 
prays  for  particular  relief,  and  other  relief  in 
addition  thereto,  he  can  have  no  relief  incon- 
sistent with  such  particular  relief^  although 
founded  upon  the  bill.  Chancery,  1881,  Col- 
ton  V.  Ross,  2  Paige,  896.  Followed,  1844, 
Beach  v.  Beach,  11  Id.,  161;  8.  0.,  8  K  Y. 
Leg.  Ohs.,  202. 

55.  If  a  bill,  besides  the  usual  prayer  for 
general  relief  contains  a  prayer  for  specific 
relief^  the  plaintiff  is  entitled  to  other  specific 
relief,  provided  it  is  consistent  with  the  case 
stated  in  the  bill  [18  Ves.,  110, 120 ;  2  Atk., 
141 ;  8  Id.,  182.]  Chamsery,  1814,  Wilkin  «. 
Wilkin,  1  Johns.  Ch.,  Ill;  1831,  Oolton  v. 
Ross,  2  Paige^  896.  CU  of  Errors,  1881,  Bai- 
ley «.  Burton,  8  Wend.,  889. 

56.  The  rule  seems  to  be  that  relief  will  be 
granted  under  the  general  prayer  if  it  is  con- 
sistent with  the  case  made  by  the  bill ;  and 
even  if  it  is  inconsistent  with  the  specific  re- 
lief prayed,  it  will  be  granted  if  consistent 
with  the  case  made  by  the  bill.  Ct.  of  Errors, 
1880,  Dyett «.  Ohapman,  cited  in  1  Hoffm,  Ch. 
Pr,,  60,  note. 

57.  On  a  bill  against  an  alleged  partner 
for  an  accounting,  if  the  complainant  shows 


an  agreement  which  entitles  him  to  an  ac- 
counting, though  it  does  not  constitute  a  part- 
nership, he  may  have  an  account  under  the 
generai  prayer  for  relief.  V.  Chan.  Ct.;  1841, 
Innes  v.  Evans,  8  Edvi,,  454. 

58.  In  a  bill  for  discovery,  a  prayer  for  an 
injunction  to  stay  the  proceedings  at  law  until 
discovery,  does  not  convert  the  bill  into  a  bill 
for  discovery  and  relief.  [Stor.  Eq.  PL,  256 ; 
Hare  on  Disc.,  14.]  A.  7.  Chan.  Ct.,  1848, 
Atlantic  Ins.  Oo.  tJ.  Lunar,  1  Sandf.  Ch.,  91. 

59.  The  word  "direction,"  instead  of  "de- 
cree" should  be  inserted  in  the  prayer  of  pro- 
cess upon  a  bill  of  discovery.  [5  Paige,  245.] 
But  a  bill  which  contains  no  prayer,  in  the 
usual  form,  either  for  specific  or  general  re- 
lief, may  be  considered  as  a  bill  of  discovery 
merely,  although  the  word  decree  is  also  used. 
Chancery,  1887,  Mclntyre  «.  Union  College,  6 
Paige,  289. 

60.  The  bill  charged  a  sale  of  property  to 
the  defendant,  in  trust  to  pay  the  complain- 
ant's debt ;  and  the  answer  denied  the  trust, 
but  averred  an  absolute  purchase,  accompanied 
with  a  bond  of  indemnity  to  the  complainant 
against  the  debt  Held,  that  the  prayer  of  the 
bill  was  controlled  by  the  stating  part,  so  that 
defendant  could  not  be  personally  charged.  V. 
Chan.  Ct.,  1840,  White  «.  Jeffers,  Clarke,  206. 

61.  Signature.  A  bill,  whether  sworn  or 
not,  must  be  signed  by  counsel,  before  filing. 
F.  Chan.  Ct.,  1884,  Carey  tJ.  Hatch,  2  Edvs., 
190 ;  1886,  Partridge  «.  Jackson,  Id.,  620. 

61 CL  Signature  by  party,  Clarke,  811. 

2.  Supplemental  Bills  and  Answers  thereto. 

62.  When  proper.  Matters  arising  before 
the  finding  of  a  bill  should  be  brought  forward 
by  amendment,  and  such  as  arose  after  by 
supplemental  bill.  [Mitf.  PI,  60, 164;  8  Atkl, 
870,  817.]  A  supplemental  bill  incorporating 
such  previous  matters,  is  bad  on  plea  or  de- 
murrer. Chancery,  1828,  Stafford  «.  Hew- 
lett, 1  Paige,  200;  and  see  Candler  v.  Petti  t, 
Id^  168. 

63.  But  the  objection  is  matter  of  form, 
and  if  not  taken  in  pleading,  cannot  be  started 
at  the  hearing.  Chancery,  1888,  Fulton  Bank 
V.  N.  Y.  &  Sharon  Canal  Co.,  4  Paige^  127 ; 
and  see  Lawrence  v.  Bolton,  8  Id.,  294. 

64.  Although,  wherever  the  same  end  can 
be  obtained  by  amendment,  the  court  wiH  not 
permit  a  supplemental  bill  to  be  filed  [ICtf., 
62],  yet  new  matters  or  events  which  hare 
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Arisen  since  the  filing  of  the  original  bill  can- 
not be  set  np  by  amendment — ^and  if  they  are 
intended  to  be  invoked  as  a  ground  for  relief, 
resort  mnst  be  had  to  a  secondary  bilL  F. 
Chan.  Ci,y  1846,  Hope  «.  Brinokerhof^  4  jE^Zto., 
660. 

65.  After  an  order  of  reference  for  an  ao- 
connt,  the  complainant  cannot  set  np,  by  way 
of  supplement,  matters  known  to  him  before 
the  decree.  OhamMry^  1838,  Dias  v.  Merle,  4 
Taig^  259. 

6€u  After  issue,  a  supplemental  bill  cannot 
be  filed  merely  to  put  in  issue  matter  that 
might  have  been  introduced  by  amendment. 
[4  Sim.,  76.]    Ih. 

67.  Where  facts  occurring  since  the  filing  of 
the  bill  Tary  the  relief  to  which  the  plaintiff 
was  entitled  under  it,  a  supplemental  bill  may 
be  filed.  Bupreme  Ot,^  Sp.  2*.,  1848,  Hasbrouck 
f).  Shuster,  4  Barb.,  285. 

68.  —  new  cause  of  action.  A  new  sub- 
stantive cause  of  action  cannot  b^  set  up  by 
supplemental  bill  F.  Chan.  Ct.^  1888,  Milner 
«.  Milner,  2  Edw.^  114. 

69.  —  new  party.  One  who  succeeds  to 
the  interest  of  a  party  must  be  brought  in  by 
supplemental  bill,  not  on  petition.  [6  Mad., 
68.]  F.  Chan.  Ct.,  1881,  Oarow  «.  Mowatt, 
1  Mw.,  9. 

70.  A  purchaser,  pendente  lite^  is  bound  by 
the  decree,  though  not  made  a  party ;  but  may 
bring  himself  in  by  a  supplemental  bill  A.  F. 
Chan.  Ot.^  1844,  Greenwich  Bank  «.  Loomis, 
a  Sandf.  Ch.,  70. 

71.  A  complainant  will  not  be  allowed, 
after  decree,  to  file  a  supplemental  bill  to 
bring  in  a  new  party,  where  the  answer 
showed  such  party's  interest.  Chancery^  1848, 
Qnackenbush  «.  Leonard,  10  FaAge^  181. 

72.  Substituted  trustees,  appointed  after 
bill  filed,  may  be  brought  in  by  supplemental 
bill,  but  it  seems  that  it  is  not  necessary  to 
bring  them  in.  F.  Chan.  Ct.^  1888,  North 
American  Goal  Oo.  «.  Dyett,  2  Edw.^  115. 

73.  It  is  not  ground  for  requiring  a  supple- 
mental bill  to  be  filed,  that  the  complainant 
has  assigned  his  interest  in  the  suit,  where  he 
is  proceeding  under  an  agreement  with  the 
assignee  to  prosecute  it  for  the  benefit  of  the 
latter.  8o  heldy  where  the  assignment  was 
before  the  suit,  and  the  objection,  therefore, 
should  have  been  taken  by  plea  or  answer. 
Cfumeeryy  1844,  Hathaway  v.  Scott,  11  Paige^ 
178. 


74.  The  complainant  will  not  be  permitted, 
after  the  hearing,  to  file  a  supplemental  bill 
bringing  in  new  parties,  provided  the  defend- 
ants have  waived  the  omission  of  such  parties ; 
and  a  decree  can  be  made  without  them,  be- 
tween the  parties  already  in  the  suit.  F.  Chan. 
Ct.^  1846,  Bogardus  «.  Trinity  Church,  4 
Sandf.  Ch.,  369. 

75.  An  assignee  of  the  subject-matter  of  & 
suit,  claiming  under  an  assignment  executed 
before  the  suit  was  commenced  by  the  assignor, 
cannot  file  an  original  bill  in  the  nature  of  a 
supplemental  bill.  Supreme  Ct,^  8p.  T^  1847, 
Bntier  «.  Ounningham,  1  JBar5.,  85. 

76.  Where  one  of  several  defendants  dies 
before  appearing,  a  supplemental  bill  is  the 
proper  mode  to  make  his  successor  in  interest 
a  defendant  Supreme  Ct.^  Sp.  71, 1852,  John- 
son «.  Snyder,  7  How.  Fr.^  896. 

77.  —  to  avoid  diaoharge.  Where  the 
defendant  in  a  decree  is  discharged  in  bank- 
ruptcy, the  proper  remedy  to  enforce  the  de- 
cree and  obtain  satisfaction  out  of  the  bank- 
rupt's subsequent  acquisitions,  is  a  supplemen- 
tal bill,  setting  up  the  decree,  stating  the  dis- 
charge by  way  of  pretence,  and  charging  the 
fraud  invalidating  it;- and  a  He  pendens  may 
be  filed  to  bind  real  estate.  Chancery^  1846, 
Aloott «.  Avery,  1  Barb.  Ch.^  847. 

78.  Iieava  A  supplemental  bill  cannot  be 
filed  without  leave.  Such  leave,  how  granted 
and  when.  Chaneery^  1881,  Eager  «.  Price, 
2  Faige^  888 ;  1882,  Lawrence  o.  Bolton,  8  Id., 
294. 

79.  In  a  suit  for  divorce,  a  supplemental 
answer,  setting  up  adultery  on  the  complain- 
ant's part,  should  not  be  allowed  unless  the 
court  is  satisfied  that  the  reasons  assigned  for 
the  application  are  cogent  and  satisfactory; 
that  the  facts  to  be  adduced  are  highly  proba- 
ble, if  not  certain ;  that  they  are  material ; 
that  the  party  has  not  been  guilty  of  negli- 
gence; and  that  the  &cts  have  come  to  his 
knowledge  since  the  original  answer  was 
sworn  to.  [2  Sumn.,  588.]  Supreme  Ct., 
J^.  T.,  1848,  Burden  «.  Burdell,  2  Ba/rl.,  473 ; 
S.  0.,  85b«.  Pr.,  216. 

80.  Leave  granted  at  the  hearing  to  bring 
in  necessary  parties  by  supplemental  bill. 
Jenkins  «.  Freyer,  4  Faige^  47. 

81.  Original  partiea.  Where  a  supplemen- 
tal bill  is  filed  merely  to  bring  in  parties,  the 
original  defendants  need  not  be  parties  to  it. 
[Redesd.  Tr.  Oh.  PI.,  70.]    Chancery,  1820^ 
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Emrvrorth  9.  Lambert,  4  Jbhm,  Oh,^  005.  Fol- 
lowed, 1828,  McGown  «.  Yerks,  0  7(2.,  450. 

88.  Unneoessaiy  alldgatloiui  A  BVppIe- 
mental  bill  is  not  demurrable  because  it  nime- 
oessarilj  sets  out  the  allegations  of  the  original 
bill,  if  it  does  not  require  the  new  defendant 
to  make  answer  to  any  except  the  supplemen- 
tal bill.  Supreme  Ot.^  Sp.  Z,  185^,  Johnson  v. 
Snyder,  7  Eow,  Pr.^  896. 

83.  Defective  bOL  Matters  oocttrring  after 
bill  filed  and  set  np  by  supplemental  bill,  can- 
not sustain  a  wholly  defective  bill;  but,  if  the 
bill  be  good,  they  may  yary  or  extend  the  re- 
lief. Chancery^  1828,  Oandler  «.  Pettit,  1 
Paige^  168. 

84.  Answer  to  sapplemental  bill  That 
a  defendant  who  has  once  answered  the  origi- 
nal bill,  and  who  is*  not  a  party  to  a  supple- 
mental bill,  cannot  file  an  answer  to  it.  OKa/r^ 
eery  J 1845,  American  Life  Ins.  &  Trust  Oo.  v. 
Bayard,  5  Oh,  Sent,  47. 

85.  Where  an  original  bill  has  been  filed 
against  all  the  necessary  parties,  and  the  in- 
terest of  a  defendant  is  transmitted  to  a  third 
person, — e.  ^.,  by  a  bankrupt  assignment, — the 
only  matter  proper  to  be  put  in  issue  upon 
the  supplemental  bill,  unless  some  new  matter 
of  defence  has  arisen^  is  the  supplemental 
matter  stated  in  the  new  bill,  to  show  the 
transmission  of  interest.  Chancery,  1846, 
American  Life  Ins.  &  Trust  Oo.  «.  Sackett, 
1  Barb.  Oh.,  585. 

8.  'BiUs  of  Re/we(yr, 

86.  An  ezectitor  cannot  reyive  a  suit  until 
he  has  proven  the  wiU.  Nor  can  he  rerive  a 
suit  to  redeem  land.  [9  Mass.,  422 ;  1  Yem., 
182;  9  Johns.,  612.]  Ohcmcery,  1881,  Doug- 
lass 0.  Sherman,  2  Paige,  868. 

87.  After  defendant  has  answered,  his 
representatives,  on  his  death,  are  entitled  to 
the  benefit  of  the  answer,  and  a  new  bill, 
instead  of  a  bill  of  revivor,  is  not  proper. 
Ohancery,  1817,  Nicoll  «.  Roosevelt^  8  JohM, 
OK,  60. 

88.  Leave.  Plough  a  bill  of  revivor,  when 
necessary,  may  be  filed  of  course,  without  an 
order ;  a  bill  of  revivor  and  supplemental  bill 
in  the  nature  of  a  bill  of  review,  to  inter- 
pose matters  which  arose  before  the  decree, 
can  be  filed  only  on  leave,  and  a*  deposit  or 
security,  and  must  be  founded  upon  an  afil- 
davit  showing  the  discovery  of  new  matter. 
[Rule  178;  2  Atk.,  189,  n.;  4  Mitf.  PI.,  91.] 


Chancery,  1883,  Pendleton  «.  Fay,  8  Paige^ 
304. 

89.  Befbre  decree.  If  a  cause  abates  by 
the  death  of  a  sole  plaintifij  before  decree  or 
decretal  order,  by  which  a  defendant  becomes 
entitled  to  an  interest  in  a  oontinuanoe  of  the 
suit,  neither  he  nor  his  repreeentatiTees  can 
revive  by  bill  ChamMry,  18^,  Souillard  ©. 
Dias,  9  Paige,  898.  8.  P.,  F.  Chan,  Gt.,  1845, 
McBermott «.  McGown,  4  jS^.,  592. 

90.  The  only  remedy  is  by  petrdon,  under 
2  ReT.  Stat.,  185,  §§  118,  119.  Supreme  Gt^ 
1848,  Banta  v.  Marcellns,  2  Bwrb,,  878. 

91.  lo&nt:  It  is  no  objection  to  a  bill  of 
revivor  by  the  devisee  of  a  complainant  in 
partition,  that  the  devisee  is  an  infant.  Ohaa^ 
eery,  1846,  McOosker  «.  Brady,*  1  Ba/t^,  Gh^ 
829. 

92.  If  the  validity  of  the  devise  is  not  de- 
nied, the  suit  may  be  revived  on  motion,  under 
the  rule.    lb. 

93.  When  lands,  against  which  a  decree 
la  sone^  to  be  enftnrced,  have  been  trans- 
ferred to  persons  who  were  not  parties  to  the 
ori^nal  suit  and  before  the  decree  therein, 
that  suit  can  only  be  revived  by  an  original 
bill  in  the  nature  of  a  supplemental  bill  and 
bill  of  revivor;  and  such  bill  is  subject  to  all 
the  defences  appertaining  to  an  original  bill ; 
and  such  defences  must  be  interposed,  or  they 
will  be  barred.  Bapreme  Ct,,  Sp.  T.,  1848, 
Talhnan  «.  Varick,  5  Barb,,  277. 

4.  BiVlM  ofBeeim>. 

94.  Groimd  o£  A  bill  of  review  must  be 
either  for  error  in  point  of  law,  apparent  on 
the  face  of  the  decree,  or  for  some  new  matter 
of  fact  relevant  to  the  case  discovered  since 
publication  passed  in  the  cause,  and  which 
could  not,  with  reasonable  diligence,  have  been 
discovered  before.  [2  Madd.,  408.]  Chancery, 
1817,  Wiser  «.  Blachly,  2  Johne.  Oh.,  488;  liv- 
ingston  «.  Hubbs,  8  Id,,  124. 

95.  The  same  restriction  in  respect  to  dis- 
covery of  facts  applies  to  actions  to  impeach 
a  decree  on  the  ground  of  fraud.  Nor  will 
the  fact  that  the  other  party  had  parted  with 
his  interest  in  the  original  suit,  while  it  was 
pending,  justify  an  opening  of  the  decree. 
Supreme  Ct.,  ^,  T,  1853,  Munn  e.  Worrall^ 
16  Barb,,  221. 


*  Affirmed,  Ct,  of  ApptaU,   1848,    1  iC  JI  (L 
Oomst.),  214. 
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96.  A>  bill  of  review  for  error  apparent  on 
the  decree,  must  be  for  error  in  point  of  law, 
arisiog  ont  of  fetctB  admitted  bj  tiie  pleadings, 
or  redted  by  the  decree.  [2  Ball  A  B.,  146 ; 
1  Yera.,  166.]  It  oannot  be  snetained  on  the- 
ground  that  there  was  no  proof  of  a  fact  which 
is  stated  in  the  decree  as  prov^ed.  [Freem.  Oh., 
183;  Praz.  Ahn.  Cur*  Oanc,  692,  ch.  16;  4 
Hayw.,  88,  190;  6  Monr.,  168.]  Chancery, 
1882,  Webb  «.  PeU,  8  Pai(^  866. 

97.  Ota  a  dtooovery  of  new  evidenoe  after 
decree,  the  api^cation  ongbt  to  be  for  a  bill 
of  review,  and  not  for  a  r^earing.  Thon^ 
when  the  credit  of  witnesses  examined  i»  the 
cause  of  application,  it  oni^t  to  be  by  articles. 
[8  Atk.,  648.]  (X  o/3rror$^  1804^  Fnrman  v. 
Goe,  1  Oai.  Ow.,  06. 

96.  As  to  a  bill'  to  review,  npon  new  evi« 
dence,  a  decree  wfaieb  has  been  affirmed  or 
reversed.    Stafford  «.  Bryan,*  2  Paiffe,  46. 

99.  Peirtenia&oe  of  deoreeti  One  who 
asks  for  a  bill  of  review  muat  show  that  he 
has  performed  the  decree^  and  pud  the  costs, 
or  that  be  is  nnable.  [1  Yem.,  117,  264; 
Coop.  Eq.  PI.,  90;  2  Bro.  P.  0.,  24.]  Chan- 
e&ry,  1817,  Wiser  f .  Blachly,  2  Johns.  Ch,,  488. 
Oompare  Livingston  v.  Hnbbs,  8  Id^  124. 

lOQ.  Tfaae.  A  bill  of  review  mnst  be 
brought  within  the  time  allowed  by  law  for 
appealing.  [10  Wheat.,  146 ;  Welf.  £q.  PI., 
281 ;  Bnle  178.]  Chemeery,  1846,  Boyd  «. 
Yanderkemp,  1  Boftb.  Ch^  278. 

101.  DlBtlnctloinb*tWBenabaiorrwi«w 
and  a  mxpj^lmmoattd  taQl  in  the  nature  of  a 
bill  of  review.  Wiser  v.  Blachly,  2  Johns.  Ch,, 
488. 

102.  A  bill  of  review  is  proper  after  final 
decree  enrolled;  a  supplemental  bill  in  the 
nature  of  review,  is  proper  before  enrolmeot; 
but,  in  either  case,  the  same  leave  and  grounds 
are  requisite.  The  party  must  show  that  he 
has  performed  the  decree  and  paid  the  costs, 
or  that  he  is  unable  to  do  so,  and  some  error 
in  law  or  newly  discovered  matter  of  fact. 
Chane&ry,  1817,  Wiser  v,  Blachly,  2  Johns, 
Ch.,  488.  To  similar  effect,  1817,  Livingston 
V.  Hubbs,  3  Id.,  124. 

109.  Leave  to  file  a  bill  of  review  will  not 
be  granted  for  matters  known,  or  which,  with 
due  diligence,  might  have  been  known  to  the 
party,  before  the  decree;  nor  because  the 


*See  this  « 


in  table  of  Casbs  Cbitioisxd,  Vol. 


chancellor  who  made  the  decree  waa  a  stock- 
holder of  the  corporation  complainant,  if  the 
decree  was  in  fact  taken  without  his  doing 
any  judicial  act.  Chanoory,  1824^  Lansing  «. 
Albany  Ins.  Oo.,  Moph,  102. 

104.  Leave  to  file  a  bill  of  review  u  not 
necessary,  except  where  it  is  brought  upon 
the  discovery  of  new  matter.  [Newl.,  190; 
Mitf.,  78.]  But  a  deposit  is  necessary.  Chan- 
cery, 1829,  Webb  v.  Pell,  1  Fai^e,  664w 

lOSi  BnTolmant  of  deoree.  To  a  bill  of 
review  whieh  states  that  the  decree  has  not 
been  enrolled,  defendant's  demurrar  cannot 
allege  that  it  is  enrolled,  but  he  should  plead 
the  decree  as  enrolled,  and  demur  to  its  bein^ 
opened.  [8  Paige,  870.]  Nor  can  he  insist 
upon  irregularity  in  the  filing  of  the  bill  by^ 
way  of  demurrer,  but  should  move  to  take  the 
bill  from  the  files.  7.  Chan.  Ct.,19iSi,  Tall* 
madge  f.  Lovett,  8  JSchs.,  668. 

As  to  the  oases  in  which  a  bill  of  review- 
may  be  CKistaliMd;  see  Bill  of  Rflvnw. 

5.  Cross-bills. 

106«  Who  nay  fila  A  purobaser,  p^n- 
dents  lite,  from  a  party  to  the  suit,  as  well  as 
an  original  psxty,  may  file  a  bill  in  the  nature 
of  a  cross-bill.  Chancery,  1847,  Whitbeok  9. 
Edgar,  2  Barb.  Ch.,  106;  affirming  S.  0.,  4 
JSandf.  Ch.,  427. 

107.  "WlieiL  In  general,  a  cross-bill  is  only 
necessary  when  the  defendant  is  entitled  to 
some  affirmative  relief.  Supreme  Ct.,  3p.  T., 
1848,  Bramaa  o.  Wilkinson,  8  Barb.,  161. 

lOa  What  Uk  It  is  the  character  of  the 
bill  of  complainant  and  of  the  relief  sought, 
which  dJBtM'mineB  whether  it  is  an  original  or 
a  cross  bill,  and  it  is  immaterial  whether  it  is 
called  in  the  body  of  it  a  cross-bill.  Ct,  o/ 
Appeals,  1862,  Pollock  v.  National  Bank,  7 
IT.  Y.  (8  Seld.),  274. 

109.  fBobjec^matfeer.  A  cross*bill  is  a  de- 
fence. It  cannot  introduce  new  and  distinct 
matters  not  embraced  in  the  original  suit; 
and  no  decree  can  be  founded  upon  such  mat- 
ters. Chancery,  1828,  Galatian  v.  Erwin,* 
Eoph.,  48.  A.  V.  Chan.  Ct.,  1846  [citing, 
also,  10  Paige,  819;  8  Oow.,  861;  7  Johns. 
Oh.,  260;  8  J.  J.  Marsh,  262],  Draper  v.  Gor- 
don, 4  Sancif.  Ch.,  210. 

110.  A  cross-bill  in  the  nature  of  a  plea 


*  Affirmed,  Ot.  of3rors,  18i6,  mib  nem.  GallAtlaa 
.  Cuxmingh&m,  8  Cbw.,  861. 
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puin  darrUn  continuanee,,  is  the  proper  mode 
of  setting  up  a  defence  which  arises  after  an- 
swer perfected.  [10  Paige,  486;  Welf.  Eq. 
PL,  227;  Stor.  Eq.,  393;  Mitf.,  82;  Willis, 
864;  Lube,  229.]  Chancery^  1844,  Miller  v, 
Fenton,  11  Paige^  18 ;  but  compare  Scott  «. 
Grant,  10  Id.,  486 ;  Talmage  v.  Pell,  9  Id.,  410. 

111.  A  crooa-blU  is  proper,  where  a  de- 
fendant, in  a  bill  to  reinstate  and  foreclose  a 
cancelled  mortgage,  which  is  apparently  pri- 
nuirily  chargeable  on  his  land,  admits  the  Jus- 
tice of  the  complainant^s  demand,  but  claims 
that  other  defendants  and  other  lands  are 
primarily  chargeable.  A,  F.  OJum.  OU,  1846, 
King  «.  McYickar,  8  Sandf.  Oh,y  192. 

112.  A  cross-bill  which  seeks  no  discovery, 
and  sets  up  no  defence  which  is  not  available 
by  answer,  will  be  dismissed.  A,  F.  Olum. 
Ot.,  1846,  Weed  «.  Smnll,  8  Sandf.  Ch.,  278. 

113.  Prayer.  A  cross-bill  prays  that  the 
causes  may  be  heard  together,  and  that  one  de- 
cree may  be  made  in  both ;  but,  without  this 
prayer,  it  is  not  necessarily  demurrable.  F. 
Ohan.  Gt.^  1882,  Wright «.  Taylor,  1  Edu>.,  226. 

414.  Time  of  filing.  A  cross-bill  must  be 
filed  before  publication  passed  in  the  original 
cause;  and  leave  will  not  be  granted  subse- 
quently, after  gross  laches.  Ohanoery,  1820, 
Gouverneur  v,  Elmendorf,  4  Johtu.  Oh,,  867 ; 
S.  P.,  1814,  Sterry  v.  Arden,  1  Id.,  62.  Com- 
pare White  V.  Bnloid,  2  Faige,  164. 

115.  Testimony  taken  under  a  cross-bill, 
filed  after  publication  passed,  cannot  be  used 
in  the  original  suit.  Cfhcmeery^  1828,  Field  «• 
Sohieffelin,  7  Johm.  Gh.^  260. 

116.  The  proper  time  for  filing  a  cross-bill, 
where  such  a  bill  is  necessary,  is  at  the  time 
of  putting  in  the  answer  to  ^e  original  bill, 
and  before  the  issue  is  joined.  Oha/ncery^ 
1848,  Irving  «.  De  Kay,  10  Paig&y  819. 

117.  Stay  of  prooeediogB. — Oath  to  faUL 
All  the  complainants  in  a  cross-bill  must  join 
in  the  application  to  stay  the  proceedings,  and 
the  cross-bill  must  be  sworn  to  by  some  person 
who  knows  the  facts.  Ohaneery,  1842,  Tal- 
mage V.  Pell,  9  Paiffe,  410. 

118.  Proceedings  when  and  how  stayed 
when  a  cross-bill  is  filed.  White  «.  Buloid,  2 
Paiffe,  164. 

As  to  Abatement  and  Revival,  see  Abatb- 

MBNT. 

As  to  all  matters  turning  on  a  Defect  or 
excess  of  parties,  and  changes  of  interest, 
see  Pabties. 


in.   Vabioijs  Objections  and  Defen- 
ces, HOW  TO  BE  InTEBPOSED. 

119.  The  objection  of  a  misjoiader  of 
complaints,  should  be  taken  by  demurrer  or 
answer,  and  cannot  be  first  raised  at  the  hear- 
ing. Chancery,  1884,  Trustees  of  Watertown 
V.  Oowen,  4  Paige,  610 ;  8.  P.,  1842,  Talmage 
V.  Pell,  9  Id.,  410. 

120.  Non-jdnder.  Where  a  person  be- 
comes interested  in  the  subject  of  controversy 
before  the  commencement  of  suit,  the  objec- 
tion that  he  is  ^a  necessary  party  must  be 
taken  by  plea  or  answer,  not  by  motion  to  re> 
quire  supplemental  bill,  as  is  done  in  case  of  a 
complainant  parting  with  his  interest  after 
commencement  of  suit  Ohaneery,  1844,  Hath- 
away c.  Scott,  11  Paige,  178. 

121.  A  distinct  defencQi — e,  g.,  payment, — 
if  not  alleged  in  pleading,  is  unavailing.  Ct. 
of  Appeals,  1862,  Field  v.  Mayor,  te.  of  N.  Y., 
6  N.  r.  (2  Seld.),  179. 

122.  Bet-off  Unless  a  discovery  is  neces- 
sary, or  there  be  some  other  special  neoesnty 
for  filing  a  cross-bill,  a  set-off  should  be  in- 
sisted upon  in  equity  by  plea  or  answer.  [2 
Rev.  Stat,  174,  §  40.]  Chancery,  1840,  Jen- 
nings V.  Webster,  8  Paige,  608 ;  disapproving 
Troup  V.  Haight,  Hapk.,  289.  To  similar  effect^ 
1848,  Irving  v.  De  Kay,  10  Paige,  819. 

123.  In  a  suit  between  partners  for  an  ac- 
count, defendant  cannot  set  off  a  judgment 
against  the  complainant,  by  answer,  but  only 
by  cross-bill.  But  after  the  balance  due  has 
been  liquidated  by  a  master's  report,  and  as- 
signed, if  the  assignee  files  a  supplemental  bill, 
the  set-off  may  be  claimed  by  answer  thereto. 
Chancery,  1848,  Gay  «.  Gay,  10  Paige,  869. 

124.  A  set-off  accruing  after  a  plea  pleaded, 
should  be  set  up  by  a  bill  in  the  nature  of  a 
supplemental  cross-bill,  and  not  by  way  of 
further  plea.  [Mitf.,  829.]  V.  Chan.  CL, 
1841,  White  «.  Bullock,  8  Mto.,  468. 

125.  Defence  arising  after  bill  ffled.  Mat- 
ter of  avoidance  or  defence  arising  after  bill 
filed  may  be  set  up  by  the  answer.  V.  Chan. 
Ct.,  1888,  Lyon  «.  Brooks,  2  Bdu).,  110. 

126.  —  after  answer.  Matter  of  defence 
arising  after  answer,  cannot  be  set  up  by  a 
supplemental  answer,  but  only  by  a  crosa-bill 
in  the  nature  of  a  supplemental  cross-bill.  F. 
Chan.  Ct.,  1888,  Taylor  v.  Titus,  2  J%2to.,  185. 
Followed,  Supreme  Ct.,  Sp.  T.,  1848,  Bnrdell  e. 
Burdell,  2  Barb.,  478 ;  8.  0.,  8  How.  Pr,,  216 ; 
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disapproving  Smith  v.  Smith,  i  Faige^  482 ; 
but  oompare  Tripp  «.  Vincent  (1846),  8  Barb. 
Oh^  018 ;  where  supplemental  answer  was  said 
to  be  proper. 

127.  Coverture  of  the  defendant  at  the 
time  of  bill  filed  cannot  be  pleaded  in  abate- 
ment; but  the  non-joinder  of  the  husband 
maj  be  set  up  by  plea  or  by  answer.  F.  Ohan. 
OL^  1884,  Gardner  v.  Moore,  2  Ecko.,  818. 

12a  DenlaL  Where  the  bill  sets  forth  a 
contract  in  writing,  and  conforming  to  the 
statute,  a  plea  of  the  Statute  of  Frauds  is  bad. 
A  mere  denial  should  be  by  answer.  F.  Ohan, 
€ft.,  1886,  Bailey  «.  Le  Roy,  2  Mto.,  514. 

129.  Matter  apparent  on  tbe  laoe  of  the 
bill  cannot  be  objected  by  plea,  but  only  by 
demurrer.  F.  Ohan.  (7<.,  1887,  Phelps  t>. 
Garrow,  8  Bdw,^  189. 

130.  Risht  of  third  party.  Where  the 
complainant  sues  for  a  fund,  claiming  it  as 
administratrix  of  A.,  defendant  may  show  in 
his  defence  that  the  fund  belongs  to  B.,  but 
cannot  insist  upon  B.'s  being  made  a  party.  F. 
Ohan,  Ot.^  1842,  Crosby  9.  Berger,*  8  Mw.^ 
588. 

131.  Jnxladiotioii.  Where  an  objection  on 
the  ground  of  jurisdiction  is  not  taken,  either 
by  demurrer  or  plea,  before  the  defendant 
enters  into  his  defence  at  large,  the  court  hav- 
ing the  general  jurisdiction  will  exercise  it. 
[4  0ow.,  727;  2  Paige,  609;  8  Id.,  818.]  If 
defendant  seeks  to  reserve  the  objection  in  an 
answer,  he  must  expressly  set  it  up.  A,  F. 
Chan.  OLj  1848,  Ketchum  «.  Hawks,  2  K  T. 
Leg.  Ohs.,  884. 

132.  The  court  has  jurisdiction,  ixi  general, 
to  compel  the  delivery  of  securities  wrongfully 
withh^d,  and,  in  order  to  oust  that  jurisdic- 
tion, on  the  ground  that  there  is  a  sufficient 
remedy  at  law,  the  objection  must  be  taken  by 
demurrer  or  answer.  A.  V.  Ohan.  Ot.^  1846, 
Kobbi  V.  UnderhiU,  8  Sand/.  Oh.,  277. 

133.  On  a  bill  for  disoovery  meirety,  if  the 
defendant  submits  to  answer,  he  must  answer 
fully,  or  demur  to  such  parts  of  the  bill  as  he 
deems  do  not  call  for  an  answer.  F.  Ohan. 
.Ot.y  1844^  Waring  v.  Suydam,  4  Edu>.,  426. 

IV.  The  DEFEin)ANT's  Pleadings. 
1.  In  General. 

134.  Defendant  may  plead,  answer,  and 

to  the  same  bill;  but  each  of  these 


*  See  this  case  in  table  of  Cases  Cbitioibxd,  Vol.  I., 


defences  must  refer  to  and  profess,  in  terms, 
to  be  put  in  as  a  defence  to  separate  and  dis- 
tinct parts  of  the  bill.  An  answer  commen- 
cing as  to  the  whole  bill,  overrules  a  plea  or 
demurrer  to  a  part  of  the  bUl.  Ohaiieery, 
1888,  Leacraft  v.  Demprey,  4  Paige^  124.  Fol- 
lowed, F.  Ohan.  Ot.^  1884,  Summers  «.  Murray, 
2  Edw.,  206;  8.  P.,  1845,  Bruei^  v.  Bruen,  4 
7(2.,  640. 

135.  Whenever  a  plea  or  demurrer  does 
not  extend  to  the  whole  bill,  or  there  is  a  de- 
murrer as  to  one  part  and  a  pies;  to  another 
part,  or  separate  pleas  to  distinct  parts  of  the 
bill,  the  plea  or  demurrer  should  clearly  express 
what  part  of  the  bill  it  is  intended  to  cover,  or 
the  particular  facts  to  which  each  defence  is 
intended  to  be  applied.  [LubeEq.  PI.,  386; 
2  Sch.  h  Lef.,  199 ;  2  Ves.,  461.]  Ohancery, 
1882,  Van  Hook  v.  Whitlock,  8  Paige,  409; 
1846  [citing,  also,  2  Moll,  416;  Welf.  Eq.  PL, 
267,  298],  Jarvis  «.  Palmer,  11  Id.,  660. 

136.  Amended  bilL  Where  the  complain- 
ant amends  his  bill,  defendant  has  the  right  to 
plead,  answer,  or  demur  to  such  amended 
bill.  Ohaneery,  1844,  American  Bible  So- 
ciety 9.  Hague,  10  Paige,  649 ;  and  see  Par- 
dee f>.  De  Oah^  7 /ii.,  182. 

137.  Demurrer,  plea,  and  answer,  to  aame 
matter.  A  defendant  cannot  plead  or  answer, 
and  also  demur  to  the  same  matter.  [8  P. 
Wms.,  81 ;  2  Atk.,  284 ;  Ooop.  Tr.  of  PL,  118 ; 
Beames^  PL,  40.]  Ohaneery,  1822,  Olark  9. 
Phelps,  6  Johne.  C^.,  214 ;  and  see  Bruen  v. 
Bruen,  4  Edw.,  640. 

Nor  can  he  answer  or  demur,  and  also  plead. 

1881,  Souzer  «.  De  Meyer,  2  Paige,  674. 

138.  Defendant  cannot  set  up  one  valid  full 
defence  by  plea,  and  another  by  answer. 
Ohaneery,  1884,  Fish  v.  Miller,  6  Paige,  26. 

139.  If  any  part  of  the  matter  covered 
by  a  demurrer  is  also  covered  by  a  plea  or 
answer,  the  whole  demurrer  is  thereby  over- 
ruled. [8  P.  Wms.,  81.]  OJianeeny,  1846, 
Jarvis  v.  Palmer,  11  Paige,  060;  S.  P.,  1887, 
Spofford  V.  Manning,  6  Id.,  888. 

140.  An  answer  to  a  matter  embraced 
by  the  plea  wholly  overrules  the  plea.  Ohan- 
eery, 1831,  Souzer  c.  De  Meyer,  2  Paige,  674; 

1882,  Bolton  v.  Gardner,  8  Id.,  278;  1842 
[citing  Stor.  Eq.  PI.,  682,  §  688],  Bangs  v. 
Strong,*  10  Id.,  11.  Oompare  Weed  v.  Smull, 
7  Id.,  678. 


*  Affirmed  on  the  •merits,  CfL  of  Brror$,  1848,  7 
HiU,  250. 
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141.  Th«  answer  oan  only  overrule  the 
plea  when  it  relates  to  matters  which  the  de- 
fendant, by  his  plea,  declines  to  answer,  snb- 
mitting  himself  to  the  Judgment  of  the  court, 
whether,  if  the  allegations  iii  the  plea  are 
tme,  he  ought  to  be  compelled  to  answer  as  to 
those  matters.  Okainowy^  1888,  Bogardns  v. 
Trinity  Ohuroh,*  4  Faige^  178. 

142.  Plea  Instead  of  demnxrer.  Where 
Ihe  bill  ^ows  that  the  complainant  has  no 
right  to  an  answer  for  any  purpose,  the  de> 
fendant  shonld  demar  instead  of  pleading; 
for  a  pka  cannot  be  sustained  by  showing  that 
the  bUl  is  demurrable.  [2  Paige,  177.]  Ohcm^ 
eery,  1848,  Sperry  «.  Miller,  2  Bwrh.  Oh.,  682; 
1840  [citing  1  Ifad.,  280;  1  Bibb,  175;  Stor. 
£q.  PI.,  504,  §  660],  Evertson  d.  Ogden,  8 
Paige,  275.  8.  P.,  N  Y.  Superior  Ct^  1849, 
Lawrence  e.  Pool,  2  3amdf.,  640. 

14a  Aiurwer  Instead  of  plea.  Thatwhioh 
is  a  good  bar,  if  insisted  on  by  way  of  plea, 
may  be  insisted  on  by  way  of  answer.  [2 
Ves.,  401 ;  8  P^  Wms.,  96 ;  Red.  Tr.,  244.] 
Chamery,  1820,  Goodrich  «.  Pendleton,  4 
Johm.  Oh.,  549. 

144.  —  instead  of  demurrer.  A  general 
clause  at  the  end  of  an  answer  asking  the 
same  benefit  as  if  defendant  had  demurred,  if 
it  does  not  point  out  the  specific  defeet,  can- 
not have  the  force  and  effect  of  a  plea  or  de- 
murrer. F.  Ohm.  Oty  1889,  Manning  «.  Mer> 
ritt,  OUMrJce^  98. 

145.  Leave  to  answer,  given  upon  open- 
ing an  order  taking  the  bill  as  confbssed,  it 
analogoos  to  an  order  of  course  entered  in 
accordance  with  appearance,  and  includes 
leave  to  demur  or  plead.  F.  Oham.  Ct^  1846, 
Garr  v.  Ogden,  4  Edw,,  626. 

146.  A  defendant  cannot,  without  special 
leave,  demur  alter  obtaining  a  general  order  for 
further  time  to  answer.  [Ooop.,  110 ;  4  Bridg. 
Dig.,  tit  Ans.,  8;  Dem.,  7;  1  Wils.  Oh.,  468; 
8  Swans.,  688.]  Ohancery,  1881,  Burrall  v. 
Baineteaux,  2  Paige,  881.  Compare  Lakens 
V.  Fielden,  11  Id.,  644;  Davenports.  Sniffen, 
1  Barb.,  228. 

147.  A  voluntary  stipulation  extending  the 
time  to  answer,  indudes  time  to  demur; 
but  does  not  sanction  a  frivolous  demurrer. 


Ohanoery,  1847,  Bedell  v.  BedeU,  2  Bmrk 
Oh.,  99. 

14a  OvermUng.  Where  a  demuner  to 
discovery,  or  a  plea,  is  overruled  on  a  point 
of  form  only,  or  because  it  covers  too  much^ 
the  right  of  the  defendants  to  raise  the  ques- 
tion as  to  the  materiality  of  the  discovery,  upcm 
the  reference  of  the  exceptions  to  the  master, 
is  preserved.  Ohancery,  1887,  Knypers  e.  Be- 
formed  Dutch  Church,  6  Paige,  670. 

2.  Demurrer. 


♦  Affinned,  Ct.  of  Error$,  1885,  16  Wmd.,  111. 
The  only  opinion  stated  being  that  there  was  no 
error  in  the  decree,  either  as  to  the  matters  of  form, 
or  on  the  merits. 


149.  A  dflmnirer  mnat  be  loimded  on 

some  dry  point  of  law,  some  certun  and  ab* 
solute  proposition,  denying  the  relief  sooght 
[8  Yes.,  Jr.,  268.]  If  bad  in  part,  it  is  wholly 
bad.  Thus  a  demurrer  to  a  demand  for  a  dis* 
oovery,  and  for  the  appointment  of  a  receiver, 
is  wholly  bad ;  for  the  latter  is  not  the  subject 
of  demurrer.  Ohaneery,  1814,  Verplank  «. 
Caines^  1  Johm.  OKy  67. 

150.  If  any  part  of  the  diseovery  covered 
by  a  demurrer  to  an  amended  bill,  appears  to 
be  material  and  proper,  for  any  purpose  of  the 
suit,  the  demurrer  will  be  overruled.  De- 
fendant cannot  insist  that  the  discovery  called 
for  is  contained  in  his  former  answer.  Oftoti- 
eery,  1847,  Chasoumes  v.  Mills,  2  Bmb.  OK, 
466. 

151.  A  deminrrar  is  not  aided  by  an  aver- 
ment in  the  answer,  and  if  bad  in- part  is  bad 
for  the  whole.  Ohamoery,  1887,  Knypers  s. 
Reformed  Dutch  Chnroh,  6  Paige,  670. 

152.  A  general  deBaamrer  to  the  whole  of 
a  bill  must  be  overruled  if  the  pbuntiff  is  eB> 
titied  to  an  answer  to  any  part  of  it.  GUqf 
Errore,  1798,  Le  Boy  e.  Yeeder,  1  Jokne,  Qae^ 
417 ;  1799,  Laight  e.  Morgan,  Id.,  429.  Chan- 
eery,  1818,  Kimberly  «.  SeUs,  8  Jehne.  Gh^ 
467;  1820,  Dvingston  s.  Livingston,  4  Id^ 
294;  1882,  I^binson  e.  Smith,  8  Paige,  222; 
Bleeker  s.  Bingham,  Id.,  246. 

153b  Upon  a  general  demurrer,  if  the  com- 
plainant be  entitied  to  any  relief  whatever,  the 
demurrer  must  be  overruled.  Okmuery,  1845, 
Stuyvesant «.  Mayor,  &c.,  of  N.  Y.,  11  Paige, 
414. 

154.  Upon  a  general  demurrer  to  the  whole 
bill,  the  objection  cannot  be  taken  that  some 
of  the  grounds  of  relief  stated  in  the  bill  ap- 
pear, upon  its  &ce,  to  be  barred  by  time;  but 
such  question  must  be  raised  by  a  separata 
demurrer  to  such  parts  of  the  bilL  Ohaneery, 
1846,  Radcliff  o.  Rowley,  2  Barb.  Oh.,  28. 


PLEADING,  IN  EQUITY. 


448 


Ike  Dtftadnft  rUM^grt-^Jkauamt. 


1S5:  If  supplemental  matter  is  improperly 
added  in  a  bill  of  revivor  and  supplement,  the 
demurrer  should  be  to  snoh  matter  only. 
Chancery,  1885,  Randolph  v,  IMokerson,  5 
Paige^  517. 

156.  Upon  a  demurrer  to  the  whole  bill,  if 
it  is  not  maltifarions,  defendant  cannot  insist 
that  some  allegations  are  mmeoessary,  or  im- 
pertinent. Chajicery,  1844^  Beach  v.  Beach, 
11  Paige,  161 ;  8.  0.,  8  K  T.  Leg.  Ohs.,  202. 

137;  Demmrer  to  bOls  of  diaoovery.  If 
the  evidence  sought  for,  would  be  inadmissi- 
ble upon  the  trial  at  law,  a  demurrer  lies. 
Chancery,  1842,  Marsh  v.  Davison,  0  Paige, 
580.  Supreme  Ct,  3p.  T,,  1848,  Bailey  «. 
Dean,  5  Bofrb,,  297;  and  see  Newkerk  v. 
Willett,  2  Cai,  Gas,,  296. 

15&  If  a  bill  is  good  for  discover}',  and  not 
for  relief,  a  general  demurrer  to  the  whole 
bill  is  bad.  The  defsndant  must  give  the  dis- 
covery, and  may  demur  to  the  relief.  Ct.  of 
BrroTB,  1799,  Laight  t.  Morgan,  1  Johne,  Ca$., 
429.  Chancery,  1821,  Higinbotham  v.  Burnet, 
5  Johns.  Ch,,  184 ;  1842,  Marsh  v.  Davison,  9 
Paige,  680 ;  Wood  «.  Hathaway,  2  Ch.  Sentry 
12.  Compare  Alston  v.  Jones,  8  Barb,  Ch,, 
897. 

159.  A  demurrer  to  a  bill  of  discovery  and 
relief,  if  well  taken  as  to  the  relief^  bars  the 
discovery,  if  that  be  incidental  to  the  relief. 
V,  Chan.  Ct.,  1837,  Souza  v.  Belcher,  8  Edie., 
117. 

160.  Where  the  bill  does  not  make  a  case 
entitling  the  complainant  either  to  discovery 
or  relief,  the  defendant  should  demur  to  the 
relief  as  well  as  to  the  discovery.  Ch^meery, 
1887,  Kuypers  «.  Reformed  Dutch  Church,  6 
Paige,  570. 

161.  If  neither  the  bill  of  discovery  nor  the. 
demurrer  show  why  a  forfeiture  woidd  be  the 
consequence  of  the  discovery  demurred  to,  the 
demurrer  is  bad.  ChaTieery,  1818,  Sharp  «. 
Sharp,  8  Johne,  Ch.,  407. 

162.  A  defendant  in  a  bill  to  set  aside  a 
security  for  usury,  may  in  some  cases  demur 
to  the  discovery  and  answer  to  the  relief  or 
object  to  the  discovery  in  the  answer.  C?ian- 
eery,  1882,  Livingston  v.  Harris,*  8  Paige,  528. 

163.  A  demtirrer  oannot  be  BTutained  in 
part.  A  general  demurrer  to  the  discovery 
as  well  as  to  relief,  must  be  overruled  if  the 


»  Afflnned,  on  other  points,  &,  of  Shrort,  18S8, 
11  Wend.,  829. 


bin  is  properly  filed  against  other  defbndants. 
Chancery,  1841,  Many  v.  Beekman  Iron  Co.^ 
9  Paige,  188. 

164.  That  by  demuning;  the  defendant* 
admit  ail  the  material  facts  stated  in  the  bill, 
and  all  the  legitimate  conclusions  of  law  dedu- 
cible  from  those  fiicts.  Ct.  of  Errors,  1840^ 
Humbert «.  Trinity  Church,  24  Wend.,  687. 

165.  Ore  temui.  Where  a  demurrer  of  rec- 
ord is  overruled,  defendant  may  demur  ore 
tenus;  but  must  pay  costs  of  the  demurrer 
overruled,  and  complainant  may  amend.  [1 
Swanst,  288.]  CTuincery,  1882,  Garlick  «. 
Strong,  8  Paige,  440;  and  see  Robinson  v. 
Smith,  Id.,  222. 

166.  Objecting  to  prevKme  pleading  The 
rule  that  upon  the  argument  of  a  demurrer  to 
any  pleading  the  previous  pleading  of  the  party 
demurring  may  be  shown  to  be  bad,  has  never 
been  adopted  in  equity.  [2  Barb.  Ch.,  682.] 
jY*.  Y.  Superior  Ct,  1849,  Lawrence  «.  Pool,  2 
Sandf^  540. 

167.  Wbat  is  ground^  Irfipee  of  time 
is  not  ground  of  demurrer,  for  the  delay  may 
be  accounted  for,  and  the  presumption  of  pay- 
ment repelled.  It  is  matter  of  evidence,  and 
not  an  absolute  bar ;  and,  to  be  available,  pay- 
ment or  the  lapse  of  time  must  be  set  up  in  the 
answer.     Ctancery,  1822,  McDowl  v.  Charles, 

6  Johns.  Ch.,  182.  Fbllowed,  Supreme  Ct., 
Sp.  T.,  1848  [citing,  also,  6  Munr.,  526 ;  Cow. 
A?  H.  Notes,  860;  10  Johns.,  417;  16  Id.,  210; 
4  Johns.  Ch.,  287],  Fellers  v.  Lee,  2  Barb.,  488. 
K  T.  Superior  Ct,  1849  [citing,  also,  8  Den.^ 
814],  Austin  v.  Tompkins,  8  Sa7ic{f.,  22. 

168.  If  it  appears  upon  the  face  of  the  bill 
that  the  suit  \b  prima  facie  barred  by  lapse  of 
time  by  analogy  to  the  Statute  of  Limitations^ 
and  the  case  is  not  brought  within  any  of  the 
exceptions  of  the  statute  by  the  allegations  of 
the  bill,  the  defendant  may  demur.  So  held, 
of  a  cause  of  action  cognizable  at  law.  [4 
Yerg.,  94;  6  Sim.,  61;  4  Bligh,  O.  S.,  125; 
4  Wash.  C.  C,  681 ;  8  Young  &  Coll.,  266.} 
Chancery,  1888,  Humbert  v.  Trinity  Church, 

7  Paige,  195;  and  8.  C.  affirmed,  Ct.  of  Er- 
rors, 1840,  24  Wend.,  587.  Chancery,  1889. 
Van  Hook  «.  Whitlock,*  7  Paige,  878.  Com- 
pare Denston  «.  Morris,  %  Edw.^  87. 

169.  To  enable  a  defendant  to  take  ad- 
vantage of  the  Statute  of  Limitations,  upon 


*  Affirmed  on  other  grounds,  Gt,  qfSrrors,  1841» 
26  Wend.,  48. 
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demurrer,  it  mnst  distinctly  appear,  by  the 
bill  itself  that  the  complainant'e  remedy  is 
barred  by  the  lapse  of  time.  Alleging  that 
the  defendant  obtained  possession,  &c.,  "tn  or 
ctbauV'  a  year  named,  which  was  more  than 
ten  years  before  the  bill  was  filed,  is  not 
enough.  Ohancery,  1848,  Mnir  v,  Leake  & 
Watts*  Orphan  House,  8  Barb.  Oh.,  477;  S. 
P.,  1848,  Dias  t>.  Bouchaud,*  10  Paige,  446. 

170.  Defect  of  partiea.  If  the  objection 
that  there  are  other  persons  who  onght  to 
have  been  made  parties  appears  on  the  bill  it- 
self, the  defendants  may  demur.  GhuMwy, 
1880,  Mitchell  «.  Lenox,  2  Faige,  280 ;  1882, 
Robinson  v.  Smith,  8  7(2.,  222. 

171.  If  the  defect  of  parties  does  not  appear 
on  the  face  of  the  bill,  it  can  be  taken  advan- 
tage of  only  by  plea  or  answer,  showing  who 
are  the  necessary  parties,  and  making  the  ob- 
jection explicitly.  [2  Paige,  280;  1  Monr. 
Kent,  107;  1  A.  K  Marsh.,  112;  1  Hog.,  70.] 
OhoMery^  1882,  Bobinson  v.  Smith,  8  Fa/igey 
222. 

172.  A  demurrer' for  want  of  parties,  must 
point  out  the  necessary  parties,  either  by 
name,  or  in  such  a  manner  as  to  point  out 
to  the  complainant  the  objection  to  his  bill, 
and  thus  enable  him  to  amend  by  adding  the 
proper  parties.  [Ooop.  Eq.  PI.,  187 ;  Welfl  Eq. 
PL,  279 ;  Stor.  Eq.  PI,  416,  §  548 ;  1  Dan.  Oh. 
Pr.,  886;  Mitf.  PL,  180.]  Chanc&ry,  1848, 
Dias  «.  Bouchaud,*  10  Paige,  446 ;  S.  P.,  1882, 
Bobinson  «.  Smith,  8  Id.,  222. 

17a  Where  the  case  made  by  the  bill  enti- 
tles the  complainant  to  particular  relief  against 
the  defendant,  and  would  entitle  him  to  fur- 
ther relief  also  if  the  necessary  parties  were 
before  the  court,  and  the  prayer  of  the  bill 
specifically  asks  for  the  more  extended  relief 
to  which  he  is  not  entitled  in  consequence  of 
the  defect  of  parties,  the  defendant  may  prop- 
erly  demur  to  the  whole  bill,  for  want  of 
proper  parties.  [4  Myl.  &  Or.,  286.]  Chari- 
eery,  1846,  Dart  t>.  Palmer,  1  Barl.  Ch.,  92. 

174.  The  jdnder  of  a  complainant  who 
has  no  interest  in  the  suit,  and  no  equity 
against  the  defendant,  is  good  ground  of  de- 
murrer to  the  whole  bill.  [4  Russ.,  225.] 
Chancery,  1882,  Olarkson  «.  De  Peyster,  8 
Paige,  886;  1848,  bias  o.  Bouchaud,  10  Id,, 
446. 

175.  To  sustain  a  bill  filed  by  several  com 


plainants,  upon  a  general  demurrer  to  such  bill 
for  want  of  equity,  it  must  appear  that  all  of 
such  complainants  have  an  interest  in  the 
subject-matter  of  the  litigation.  [4  Russ., 
225,  242.]  Ghaneery,  1848,  Dias  v.  Bou- 
chaud,* 10  Paige,  445. 

176.  Unnecesaary  defendant  A  defend- 
ant cannot  demur  because  another  defendant 
is  not  a  necessary  or  proper  party.  F.  Chan. 
Ct.,  1848,  Orosby  «.  Berger,  4  Bdio.,  210. 
Chancery,  1847,  Whitbeck  v.  Edgar,  2  Barb. 
Ch.,  106 ;  affirming  8.  0.,  4  Sandf.  Oh.,  427. 

177.  It  is  only  where  the  complainant  has 
some  ground  of  relief  against  each  defendant, 
and  his  claims  are  such  as  to  make  the  bill 
multifarious,  that  a  defendant  can  demur  for 
the  joinder  of  another  improperly.  Chancery, 
1848,  Oherry  t.  Monro,  2  Barb.  Ch.,  618;  and 
see  Butts  9.  Oenung,  5  Paige,  254. 

17&  Fonnal  allegations.  An  omission  in 
a  creditor's  bill  of  the  averments  required  by 
the  standing  rules  of  the  court  (denying  col- 
lusion, dEC.),  is  good  ground  of  demurrer,  for 
defect  of  form.  Chancery,  188.2,  McElwain  v. 
Willis,t  3  Paige,  605.  V.  Chan.  Ct.,  1886,  Van 
Oleef  «.  Sickles,  2  Edw.,  892. 

179.  In  a  creditor's  bill  against  one  of  two 
joint-debtors,  with  an  averment  that  the  other 
was  wholly  insolvent,  destitute,  and  irrespon- 
sible, an  allegation  that  the  bill  was  not  ex- 
hibited by  collusion  with  the  defendant,  is 
sufficient  under  the  rule.  V.  Chan.  Ct,  1887, 
Oonant  o.  Sparks,  8  Edw.^  104. 

180.  Fonnal  defect  It  is  no  longer  a 
ground  of  demurrer,  that  the  bill  does  not 
state  the  complainant^s  occupation  or  addi- 
tion ;  nor  is  the  omission  of  the  signature  of 
solicit  jr  or  counsel.  Otherwise  of  the  omis- 
sion to  verify  the  bill,  or  to  waive  an  answer 
on  oath.  [Rule  17.]  F.  Chan.  Ct.,  1846,  Gove 
9.  Pettis,  4  Sandf.  Ch.,  408. 

181.  Unoertainty.  A  bill  which  is  not  suf- 
ficiently full  and  certain  to  enable  the  court, 
upon  proof  or  admission  of  the  facts  contained 
in  it,  to  grant  the  relief  sought,  is  bad  on  de- 
murrer. So  held,  of  a  bill  praying  that  the 
defendant  might  be  decreed  to  satisfy  a  quit- 
rent  and  have  it  cancelled,  but  not  describing 
it  with  any  certainty,  nor  stating  its  amount, 
and  how  and  when  payable,  nor  whether  the 
owner  of  the  charge  would  consent  to  release 


•  Reversed  on  other  pointa,  \If.7.{\  Oomtt.),  201. 


*  Reversed  on  other  points,  lKT.{l  OomgL),  201. 
t  Affirmed,  Ct.  of  Errort,  1882,  9  W^nd.,  648. 
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it.  K  Y.  Superior  Ct^  1850,  Tallman  «. 
Green,  8  Satidf.,  487. 

182.  MnltifarionsneBS.  Where  a  joint  claim 
against  two  is  improperly  joined  with  a  sepa- 
rate claim  against  one,  either  or  both  may  de- 
mur for  mnltifarioasness.  [2*  Anst.,  469.] 
CJuineery^  1885,  Boyd  «.  Hoyt,  5  Paige^  66. 
To  the  same  effect,  1886  [citing,  also,  2  Gill. 
&  J.,  29],  Swift  V.  Eckford,  6  Id.,  22. 

183.  The  demurrer  of  one  of  several  de- 
fendants to  the  whole  bill,  can  only  be  sus- 
tained by  establishing  a  mi^oinder  of  actions 
or  parties^  to  which  species  of  mnltifarions- 
ness  it  is  alone  adapted.  [Stor.  Eq.  PI.,  §  284 ; 
1  Myl.  &  Or.,  608 ;  2  Anstr.,  469.]  If  the  bUl 
is  defective  in  praying  for  relief  not  justified 
by  the  case,  or  contains  irrelevant  matter,  un- 
connected with  the  case  properly  presented, 
the  demurrer  should  be  confined  to  the  parts 
really  objectionable,  and  not  extended  to  the 
whole  bill.  Ot  of  Appeals,  1848,  Brady  t). 
McOos&er,  1  K,  Y.  (1  C<mBt.),  214;  affirming 
S.  0.,  1  JBarh.  Oh.,  829. 

184.  If  the  prayer  for  relief  is  too  broad, 
defendant  cannot  demur  to  the  whole  bill,  but 
only  to  that  part  of  it  which  is  not  warranted 
by  the  case  made  by  the  bill.  UhaTieery,  1847, 
Whitbeck  d.  Edgar,  2  Barh,  Ch,^  106 ;  affirm- 
ing S.  0.,  4  SaTidf.  Ch,,  427. 

185.  The  defendant  cannot  demur  to  relief 
demanded  in  the  alternative,  if  the  complain- 
ant is  entitled  on  his  case  to  either  kind. 
Chancery,  1828,  Western  Ins.  Oo.  v.  Eagle  Fire 
Ins.  Co.,  1  Paige,  284. 

8.  Plea, 

186.  A  plea  may  be  good  in  part  and  bad 

in  part;  and  where  a  plea  is  more  extensive 
than  the  subject-matter  to  which  it  relates,  it 
may  be  ordered  to  stand  as  to  so  much  of  the 
bill  to  which  it  properly  applies,  and  the  de- 
fendant must  answer  as  to  the  residue.  [2 
Atk.,  282;  Hard.,  216.]  Chancery,  1821, 
French  «.  Shotwell,  6  Johne,  Ch,,  565. 

187.  New  matter.  A  plea  setting  forth  no 
new  matter,  is  bad.  [1  Mad.,  280 ;  1  Bibb,  175; 
8  Bro.  0.  0.,  400.]  Chancery,  1880,  Cozine 
V.  Graham,  2  Paige,  177.  Compare  Jarvis  d. 
Palmer,  11  Id,,  650. 

188.  Parties.  Proper  form  of  plea  that 
necessary  parties  are  omitted.  Cook  v.  Man- 
cius,  8  Johns,  Ch,,  427. 

189.  Flea  to  part  of  bill.  The  rule  that  a 
plea  must  state  explicitly  to  what  parts  of  the 


bill  it  is  intended  to  ap^ly,  so  that  the  court 
can  distinguish  them ;  is  satisfied  if  the  plea 
professes  to  extend  to  the  whole  bill,  with  an 
exception  which  is  clearly  and  definitively 
expressed.  Suprerne  Ot.,  Sp,  T.,  1847,  Davi- 
son 9.  Schermerhom,  1  JBarh,,  480. 

190.  VTaiving  oath.  Though  a  plea  is 
deemed  an  answer  for  some  purposes,  it  ia 
not  so  within  the  statute  as  to  waiving  an 
answer  on  oath.  Chancery,  1882,  Heartt  v. 
Oorning,  8  Paige,  566. 

191.  Single.  A  plea  must  rest  the  defence 
on  a  single  point,  and  upon  that  point  create 
a  bar  to  the  suit.  [1  Bro.,  404;  6  Yes.,  17.] 
Chancery,  1818,  G<)odrich  v.  Pendleton,  8 
Johns.  Ch,,  884. 

But  where  a  multifarious  plea  disclosed  the 
fact  that  necessary  parties  were  omitted  in 
the  bill,  it  was  not  overruled.  Oook  v.  Man- 
cius,  8  Id.,  4&1. 

192.  Two  distinot  pleas  in  bar  cannot  be 
pleaded  together  without  previous  leave  of  the 
court.  All  the  facts  may  be  set  up  by  answer. 
[1  Bro.,  404;  2  Yes.  &  B.,  158,  n. ;  2  Yes.,  84; 
6  Id.,  17;  8  Madd.  Oh.,  8;  4  Id.]  Chancery, 
1828,  Saltus  v.  Tobias,  7  Johne.  Ch,,  214. 

And  leave  will  not  be  granted  except  on 
very  special  reasons.  1844,  Didier  9.  Davi- 
son, 10  Paige,  515;  Bruen  v.  Hone,*  4  Ch. 
Sent,  2. 

193.  A  plea  most  be  perfect  in  itself,  so 
that,  if  true,  it  will  put  an  end  to  the  cause. 
If  the  bill  charges  fraud  in  the  procurement 
of  a  release,  a  plea  setting  up  the  release, 
without  denying  the  fraud,  is  bad.  Chan- 
eery,  1820,  Allen  v.  Randolph,  4  Johns.  Oh,^ 
698 ;  S.  P.,  1882,  Bolton  o.  Gardner,  8  Paige, 
278. 

194.  A  plea,  whether  affirmative  or  nega- 
tive, should  in  itself  be  perfect,  and  mate  an 
absolute  bar  with  a  view  not  only  to  its  legal 
operation,  if  no  matters  are  stated  in  the  bill 
to  displace  it,  but  with  a  view  to  the  effect  of 
such  matters  upon  it.  It  should  not,  however, 
proceed  to  meet  special  allegations  of  circum- 
stances, tending  to  prove  the  matter  of  equity 
relied  on  to  destroy  the  legal  bar.    That  must 


*  In  this  case  it  is  said  that,  in  general,  leave  \% 
given,  1.  Where  the  oomplainant  calla  upon  the  de- 
fendant to  set  oat  long  aooonnts  in  his  answer ;  and, 
2.  Where  the  discovery  of  matters  sought  for  by  the 
bill  might  be  prodaotive  of  injury  to  the  defendant 
in  his  business,  or  otherwise,  if  he  were  required  to 
put  in  a  full  answer. 


446 


PLEADING,  IN  EQUITY. 


Ike  IMIndaatfi  YlaidiagB;— Plaa. 


be  done  in  the  answer.  [Oiting  many  oases.] 
A.  K  Chan.  Ot^  1848,  Stuart «.  Warren,  1 K 
Y.Leg.  (?»«.,  208. 

190.  To  a  charge  in  a  bill  for  an  aocoont, 
that  a  release  was  fraadnlently  obtained  with- 
out an  aooonnting,  a  plea  setting  np  the  re- 
lease reoidng  an  aooonnting,  is  bad.  It  should 
avw  an  aooonnting.  Ohancery^  1884,  Fish  e. 
Miller,  5  Faiffe,  26. 

19&  To  a  bill  for  the  recovery  of  lands,  the 
plea  of  a  defendant  that  he  is  a  bona-flde  pur- 
chaser of  a  part,  without  disclaiming  as  to  the 
residue,  is  bsd  on  demurrer,  if  it  professes  to 
cover  the  whole  bill.  A,  F.  Cfhan.  Gt.^  1846, 
Tompkins  «.  Anthon,  4  Sandf.  Oh,,  07. 

197.  To  a  bill  for  a  partition  of  land,  which 
alleges  that  the  legal  title  is  in  a  trustee  for 
the  complainant  and  defendants,  a  plea  that 
neither  tiie  complainant  nor  the  trustee  was  in 
possession  when  the  bill  was  filed,  does  not 
ezdude  the  idea  that  the  defendants  were. 
Chaayovry,  1845,  Bradetreet  e.  Bchuyler,  8 
Bo/tb.  Oh^  608. 

196.  Neffattva  avanaeati  in  a  plea  must 
tender  an  issue,  directly.  Chancery^  1882, 
Bolton  e.  Gardner,  8  Fatge,  278. 

199.  A  wwDt  of  equity  in  tiia  bill  cannot 
be  objected  in  support  of  a  plea.  A  plea  must 
atand  upon  its  own  merits  alone.  [1  Vem., 
78.]  Ohaneery^  1882,  Van  Hook  e.  Whitlock, 
8  Pai^e,  409;  8.  P.,  1880,  Ooane  e.  Graham, 
2  /(£.,  177. 

200.  OvenmUnc.  Where  a  plea  contains 
distinct  allegations  of  fact,  all  must  be  proven, 
or  the  plea  most  be  overruled  as  false.  No 
repleads  is  awarded  upon  an  inunaterial  issue 
joined  upon  a  plea.  The  materiality  of  the 
plea  is  never  inquired  into  where  issue  is 
taken,  but  if  the  plea  is  proved,  the  bill  is 
dismissed ;  if  not  proved,  the  complainant  is 
entitled  to  a  decree.,  Ohancery^  1886,  Dows 
e.  McMichael,  6  Paiffe,  189.  8.  P.,  JSktpreme 
Ot.,  3p.  T.,  1848,  Mann  e.  Fairchild,  5  Barb,, 
108. 

aoi.  For  a  maro  fomial  defoot^  a  plea 
should  be  overruled  without  prejudice  to  the 
defendant's  right  to  insist  upon  the  same  mat- 
ters in  his  answer.  Cfhcme&ry,  1846,  Jarvis  v. 
Palmer,  11  Paige,  650. 

202.  Allowing  plea  to  stand  as  answer. 
As  an  answer  to  a  biU  which  waives  an  an- 
swer on  oath  is  sufficient,  as  a  pleading,  to 
put  in  issue  every  material  allegation  not  an- 
swered and  admitted  by  the  defendants  [Rule 


40],  the  allowing  of  a  plea  to  such  a  bill  to 
stand  as  an  answer,  has  the  same  effect  as  if 
the  same  defence  had  originally  been  put  in, 
by  the  defendants,  in  the  form  of  an  answer. 
Chancery,  1846,  McOormick  e.  Ohamberlin,  11 
PiUge,  648. 

203.  DupUci^.  A  plea  embodying  two 
defences  is  bad  for  duplicity.  [Welf.  Eq.  PL, 
292;  Lube,  268;  Oo.  Litt,  804,  a;  Euer's 
Syst  of  PI.,  ch.  86;  Stor.  Eq.  PL,  498;  14 
Pet.,  211 ;  4  Paige,  178.]  Chancery,  1844, 
Didier  e.  Davison,  10  Paige,  616. 

204.  It  is  the  pleading  of  a  double  bar 
which  constitutes  duplicity  in  a  plea.  A  plea 
is  not  rendered  double  by  the  mere  insertion 
of  averments  therein,  which  are  necessary  to 
exclude  conclusions  arising  from  allegations,  in 
the  bill,  intended  to  anticipate  and  defeat  the 
bar  which  might  be  set  up  in  the  plea.  For 
upon  argument  of  a  plea,  every  &ct  stated 
in  the  bill,  and  not  denied  by  the  plea  and  by 
the  answer  in  support  of  it,  must  be  taken  as 
true.  [2  Soh.  4c  Lef.,  726;  Hitf.,  248.]  Chan- 
eery,  1888,  Bogardus  e.  Trinity  Ohnreh,*  4 
Paige,  178. 

905.  The  complainants  sued  as  assignees  in 
trust  of  a  foreign  corporation.  The  plea  denied 
that  they  were  such  assignees,  and  then  set 
forth  a  decree  of  a  court  of  the  foreign  State 
(averring  its  jurisdiction),  which  declared  the 
assignment  to  the  complainants  fraudulent 
and  void,  and  {^pointed  receivers.  EM, 
that  the  plea  was  not  double,  nor  bad  for  want 
of  a  formal  averment  that  the  decree  was  in 
full  force.  V,  Chan.  Gt,  1846,  Southern  Life 
Ins.  &  Trust  Oo.  v.  Davis,  4  Edw,,  688.  , 

206.  Umitiitloiw.  To  a  bill  seeking  to 
open  a  settled  account,  upon  the  ground  of 
fraud,  a  plea  that  the  bill  was  not  filed  within 
ten  years  after  action  accrued,  and  that  the 
facts  alleged  as  constituting  fraud  were  dis- 
covered by  the  plaintiff  more  than  six  years 
before  bill  filed,  is  not  double,  but  is  good. 
[8  Sim.,  886.]  N,  T,  Superior  Gt,,  1649,  Boggs 
e.  Forsyth,  2  Soffidf,,  688. 

207.  A  plea  of  the  Statute  of  limitations, 
which  sets  up  two  facts,  either  of  which  fully 
supports  it,  is  not  double.  [1  Bro.  0.  0., 
404.]    A.  F.  Ghoff^  Ot.,  1844^  Didier  o.  Davi- 


•  Affirmed,  Gt.  of  Errors,  1885,  16  Wsnd,,  111 ; 
the  oDly  opinion  stated  being  that  there  was  no  error 
in  the  deeree,  either  as  to  mattecs  of  fbna  or  on  the 
merite. 
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Bon,*  a  Scuuif.  OK  61.  8.  P.,  Supreme  Ct,^ 
8p.  jT.,  1847,  Davison  v.  Sohermerhorn,  1 
Barb.,  480. 

20&  Fraotioe  in  patting  in  plea  when  in 
oontMupt  for  want  of  answer.  Wallis  «.  Tal- 
madge,  10  Paige,  448. 

4.  AnMoer. 

a09.  Wliere  a  hwibaiid  and  wtfe  are  sued 
together,  the  hosband  cannot  answer  separate- 
ly withoat  leare  of  oonrt  Okaneery,  1829, 
Leavitt  v.  Orager,  1  Paige,  421.  Followed, 
1848,  Partners'  Loan  &  Trast  Go.  o.  Jewett, 
8  Oh.  Bent.,  68. 

210.  A  married  woman's  separate  answer, 
withoat  leave  of  the  ooort,  is  irregolar.  If 
she  wishes  to  answer  separately,  she  shoold 
apply  for  leave;  and  the  party  who  desires 
saoh  an  answer  should  move.  If  the  bill  has 
been  taken  as  confessed  against  the  husband, 
a  common  order  that  she  answer,  means  that 
she  shoold  obtain  leave,  and  answer  alone. 
F.  Ohan.  Ot.,  1846,  Toole  «.  De  Eay,  4  Satuif. 
Oh.,  886. 

211.  Anower  must  be  foU.  It  is  a  general 
role  that  if  the  defendant  attempts  to  make  his 
defence  by  answer,  instead  of  pleading  or  de- 
mnrring  to  the  bill,  he  mnit  answer  folly. 
Chancery,  1889,  Bank  of  Utica  «•  Meesereao, 
7  Paige,  617. 

212.  In  general,  if  a  defendant  has  a  defence 
which  will  excuse  him  from  a  discovery  as  to 
the  whole  or  any  material  parts  of  the  bill,  he 
must  make  such  defence  by  plea  or  demurrer. 
And  if  he  submits  to  answer,  he  must  answer 
fully.  [Mitt,  807,  n.  h.]  Ohmeery,  1882, 
Ouyler  «.  Bogert,  8  Paige,  186.  F.  Ohan.  Ct., 
1884,  Ohamplin  v.  Ohamplin,  2  Mv.,  862. 

213.  Thus,  if  one  is  sued  as  executor  for  a 
debt  against  his  testator,  and  the  bill  prays  an 
account,  he  must  render  it.  Oonsenting  to  be 
personally  liable  if  the  complainant  succeeds 
in  the  suit,  will  not  protect  him  from  account- 
ing. Ohmeery,  1848,  Disosway  «.  Carroll,  8 
Oh,  Sent.,  67. 

214.  A  party  who  answers  must  answer 
fully,  but  need  do  no  more  ev^i  if  he  adds  ex- 
planations by  way  of  avoidance  of  his  admis- 
sions, or  in  support  of  his  denials.  F.  Ohan. 
Oi.,  1882,  Whitney  o.  Belden,  1  Mw.,  886. 

215.  In  answering  a  bill  which  charges 

*  Affirmed,  withoat  puaiiig  on  this  point,  S  Bath. 
Ob.,  477. 


fraud,  and  exhibits  suspicious  ciroumatanoes 
of  fraud  and  coUuaion,  the  defendant  must 
disclose  not  only  his  motives,  but  his  secret 
designs.  F.  Ohan,  Ot,  1882,  Mechanics'  Bank 
V.  Levy,  1  Edw.,  816. 

216.  Where  the  answer  admitted  the  alleged 
partnership,  but  denied  that  the  goods  speci- 
fied in  the  biU  were  within  the  agreement, — 
Held,  that  the  defendant  was  bound  to  set 
forth  documents  which  the  answer  showed 
to  be  in  his  possession,  and  which  would  be 
the  means  of  throwing  some  light  upon  the 
point  in  dispute.  F.  Ohan.  OL,  1882,  Des- 
places  V.  Goris,  1  JSdte.,  860. 

217.  A  defendant  who  denies  all  interest  in 
property  after  a  certain  time,  cannot  be  com- 
pelled to  answer  as  to  its  after  value  or  oon- 
tents.  F.  Ohan.  Ot.,  1842,  Tooker  9.  Slosson, 
4  Mw.,  114. 

218.  Several  defenoea.  A  defendant  may 
set  up  by  answer  as  many  defences  as  he 
pleases ;  and  though,  when  he  swears  to  it,  he 
cannot  set  up  two  ddences  which  cannot  both 
be  true  in  fact,  he  may  deny  the  allegations 
of  the  bill,  and  set  up  any  other  matters,  not  * 
wholly  inconsistent  with  such  denial,  as  a  dis- 
tinct or  separate  defence  to  the  claim 'for  re- 
lief made  by  the  bill,  or  to  some  part  thereof 
OhofMery,  1844,  Hopper  e.  Hopper,  11  Paige, 
46. 

219.  Wbat  maat  be  aaawered.  The  de- 
fendant is  not  bound  to  answer  an  allegation 
in  the  bill  which  is  not  material.  [Goop.,  212; 
Bale  106.]  Ohancery,  1882,  Utica  Ins,  Go. 
V.  Lynch,  8  Paige,  210 ;  1848,  Wiswall  «. Wan- 
dell,  8  Barb.  Oh.,  812. 

220.  A  mere  formal  allegation,  which, 
though  required  by  rule  of  court,  is  one  not 
necessary  for  the  complainant  to  prove,  need 
not  be  answered.  Suj^eme  Ot.,  Sp.  T.,  1847, 
Batterson  o.  Ferguson,  1  Baa^b.,  490.  Ck>mpare 
Morrell  v.  Morrell,  8  Id.,  286. 

221.  A  matter  stated  by  way  of  recital  and 
not  positively,  if  the  bill  have  no  interrogatory 
concerning  it,  need  not  be  admitted  or  denied. 
Chancery,  1882,  Mechanics'  Bank  9.  Levy,  8 
Paige,  606.  Followed,  1886,  Gram  «.  Steb- 
bins,  6  Id.,  124. 

222.  If  matters  are  charged  as  evidence  of 
a  main  fact,  the  answer  may  disregard  them 
if  it  admit  the  fact  Chancery,  1882,  Mechan- 
ics' Bank  «.  Levy,  8  Paige,  606. 

22a  Dleooreiy.  If  a  defendant  submits 
to  answer  a  bill  of  discovery,  ^.,  he  must,  in 
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general,  answer  fnlly.  If  he  rests  on  a  fact, 
as  an  objection  to  a  farther  discorery,  it  ought 
to  be  sach  a  fact  as,  if  true,  wonld  at  once  be 
a  complete  bar.  He  is  boand  to  admit  or  deny 
all  the  facts  stated  in  the  bill,  with  all  their 
special  circumstances,  without  any  special  in- 
terrogatories in  the  bill.  Chancery y  1814, 
Methodist  Episcopal  Church  v.  Jaques,  1  Johns, 
Ch.,  66. 

224.  Defendant  need  not  answer  an  arith- 
metical proposition.  Chcmeery^  1887,  Mcln- 
tyre  d.  Union  College,  6  Paigt,  289. 

225.  The  defendant  cannot  insert  in  his 
answer  to  a  pure  bill  of  discovery,  any  thing 
more  than  a  full  response  to  the  bill.  F.  Chan, 
CUy  1887,  Hamilton  «.  Wood,  8  Edv>.,  184. 

226.  Inspection  of  dooufnents.  If  the 
complainant,  upon  request,  refuses  to  permit 
the  defendant  to  inspect  books  or  documents, 
to  enable  the  latter  to  answer,  he  cannot  after- 
wards object  that  the  answer  is  insufficient  in 
not  stating  tlieir  contents.  And  where  they 
are  material,  the  defendant  must  file  a  cross- 
bill for  discovery  of  them.  Ohomeery^  1885, 
Corning  «.  Heartt,  cited  in  Kelly  «.  Eckford,  5 
Paige^  648. 

227.  The  ansiRrer  mtuit  not  go  oat  of  the 
bill  to  state  that  which  is  not  material  or  rele- 
vant to  the  case  made  out  by  tlie  bill.  Chan- 
cery^ 1814,  Woods  e.  Morrell,  1  Johns.  Ch.^  108. 

228.  An  answer  setting  up  a  bankrupt's 
disobarge,  need  not  set  forth  the  proceedings 
with  all  the  precision  required  in  a  plea  at 
law ;  and  it  is  not  necessary  to  allege  that  the 
complainant's  debt  was  not  within  the  classes 
of  debts  excepted  from  the  operation  of  the 
law.  Less  certainty  and  precision  is  required 
in  an  answer  than  in  a  plea.  A,  F.  Chan,  Ct.^ 
1846,  McCabe  x>,  Oooney,  2  Samdf.  Ch.,  814. 

229.  An  answer  to  an  amended  bfll,  should 
not  repeat  the  matter  of  the  former  answer. 
Chcmoery^  1880,  Bennington  Iron  Co.  v,  Camp- 
bell, 2  Paige,  169;  1846,  Bard  9.  Ohamberlin, 
6  Ch.  Sent,,  78. 

Unless  the  grounds  Of  the  suit  and  the  de- 
fence are  varied  in  substance.  1886,  Bowen 
u.  Idley,  6  Paige,  46. 

230.  Where  an  answer  on  oath  to  an  amend- 
ed bill  is  waived,  a  mere  formal  answer  is 
enough ;  except  where  new  and  distinct  mat- 
ters are  to  be  set  up.  Chancery,  1846,  Bard 
«.  Chamberlin,  6  CK  Sent,  78. 

231.  OfiBoer  of  corporation.  In  an  action 
against  a  corporation  and  an  officer  thereof. 


if  tiiere  is  either  a  general  or  a  special  prayer 
for  relief  which  is  applicable  to  the  officer  of 
the  corporation  as  well  as  to  other  defendants, 
he  is  entitled  to  put  in  an  answer  containing 
a  full  defence.  Chancery,  1887,  Mclntyre  e. 
Union  College,  6  Paige,  289. 

232.  Answering  anew.  After  proofs  taken, 
it  is  irregular  for  a  defendant  to  attempt  to 
answer  anew,  or  to  put  in  an  answer  to  a  sup- 
plemental bill  to  which  he  is  not  a  party. 
Cha/neery^  1846,  American  Life  Ins.  &  Trust 
Co.  «.  Bayard,  8  Barb,  Ch,,  610. 

233.  An  infant^  after  answer  by  guardian, 
becoming  of  age  before  decree,  may  have  leave 
to  answer  anew,  upon  cause  shown.  But 
complainant  may  amend,  and  waive  answer 
upon  oath.  Chancery,  1887,  Stephenson  v. 
Stephenson,  6  Pcnge,  868. 

234.  Where  there  Is  a  olear  mistake  in 
the  answer,  of  a  matter  of  fact,  it  should  be 
corrected  by  obtaining  leave  to  file  an  addi- 
tional or  supplemental  answer.  [8  Yes.,  79 ; 
10  Id.,  286,  401;  1  Wight,  82;  8  Price,  88.] 
Chancery,  1820,  Bowen  «.  Cross,  4  Johns.  Ch., 
876. 

235.  An  answer  not  signed  by  the  defend- 
ant, but  only  by  his  solicitor  and  counsel,  is 
not  sufficient,  though  the  bill  waived  an  an- 
swer on  oath.  Chancery,  1889,  Denison  «. 
Bassford,  7  Paige,  870;  1848,  Farmers'  Loan 
&  Trust  Co.  V.  Jewett,  8  Ch.  Sent^  68.  To 
the  contrary  was  (F.  Chan.  Ct,,  1889)  Hatch 
«.  Eustaphieve,  Clarke,  68. 

236.  Impertinence.  If  the  matter  of  an 
answer  is  relevant, — i.  «.,  if  it  can  have  any 
influence  wh&tever  in  the  decision  of  the  suit^ 
either  as  to  the  subject-matter  of  the  contro- 
versy, the  relief,  or  the  costs, — it  is  not  im- 
pertinent. C?iancery,  1888,  Van  Rensselaer 
©.  Brice,  4  Paige,  174. 

237.  Denials.  To  so  much  of  the  bill  as  is 
material  and  necessary  for  the  defendant  to 
answer,  he  must  speak  directly,  without  eva- 
sion, and  not  by  way  of  negative  pregnant. 
He  must  not  answer  the  charges  merely  liter- 
ally, but  he  must  confess  or  traverse  the  sub- 
stance of  each  charge  positively  and  with  cer- 
tainty; and  particular  precise  charges  must 
be  answered  particularly  and  precisely,  and 
not  in  a  general  manner.  To  a  fact  in  the  de- 
fendant's own  knowledge,  he  must  answer 
positively ;  to  facts  not  within  his  knowledge, 
he  must  answer  as  to  his  information  or  belief, 
and  not  to  his  information  or  hearsay  merely^ 
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without  stating  his  belief  one  way  or  the 
other.  [Boh.  Oar.  Can.,  Ill ;  Wy.P.  Reg.,  18 ; 
1  Ear. /Oh.  Pr.,  808;  Mitf.,  247;  Ooop.  Eq. 
PI,  814.]  ffhaneery,  1814,  Woods  d.  Morrell, 
1  Johns.  Oh.,  108.  S.  P.,  Ct.  ofErrara,  1886, 
Leaycraft  v,  Dempsey,  16  Wend,,  83.  Chan- 
cery, 1821,  Smith  v.  Lasher,  5  Johns.  Oh,,  247. 
Compare  Morris  v,  Parker,  8  Id,,  297. 

As  to  what  expressions  sufficiently  import 
ignorance,  see  King  o.  Ray,  11  Faige,  235. 

238.  The  court  will  dispense  with  so  posi* 
tive  an  answer,  where  there  is  room  to  doubt 
whether  the  defendant  can  so  answer,  with- 
out doing  violence  to  his  conscience.  [1  Vern., 
470.]  Chancery,  1829,  Hall  ©.  Wood,  1  Paige, 
404.  Compare  Utica  Ins.  Oo.  v.  Lynch,  8  Id,, 
210. 

239.  An  answer  that  the  defendant  has  no 
knowledge  or  information  of  certain  facts  ex- 
cept from  certain  documents,  is  insufficient  if 
they  are  not  set  forth  and  not  answered  ac- 
cordmg  to  belief.  Ohancery,  1882,  Cuyler  v. 
Bogert,  3  Faige,  186. 

240.  As  to  documents  set  forth  historically 
in  the  stating  part  of  the  bill,  defendant  is 
bound  to  answer  only  as  to  their  existence, 
and  not  as  to  the  facts  contained  in  them. 
Ohane&ry,  1818,  Morris  «.  Parker,  8  Johns. 
Oh.,  297. 

241.  The  defendant  cannot  excuse  himself 
from  answering  by  alleging  that  he  has  no 
knowledge  except  what  is  derived  from  the 
allegations  of  the  bilL  He  may  have  informa- 
tion. V.  Ohan.  Ot.,  1884^  Tradesmen's  Bank 
V.  Hyatt,  2  JSdu^  196. 

242.  When  a  defendant  answers  that  he  has 
no  knowledge  or  information  of  the  facts 
charged  in  the  bill,  he  is  not  bound  to  admit 
or  deny  them,  or  to  express  any  belief  as  to 
them.  Ohane&ry,  1818,  Morris  v.  Parker,  8^ 
Johns.  Oh.,  297.  Oon^pare  Utioa  Ins.  Oo.  v. 
Lynch,  8  Faige,  210. 

If,  however,  the  facts  are  charged  as  the 
acts  of  defendant,  he  is  bound  to  admit  or  de- 
ny.   1882,  ^oan  «.  Little,  8  Faigs,  108. 

243.  In  general,  when  the  charge  in  the 
bill  embraces  several  particulars,  the  answer 
should  be  in  the  disjunctive  to  each  particular. 
Ohaneery,  1880,  Davis  v.  Mapes,  2  Faige,  106 ; 
1844,  King  v.  Ray,  11  Id.,  286. 

244.  An  answer  that  the  defendant  does 
not  know  or  believe,  is  insufficient.  He  must 
answer  as  to  his  information.  V.  Ohan.  Ot., 
1840,  Robinson  v.  Woodgate,  8  JSdw.,  422. 
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245.  If  the  defendant  denies  all  knowledge, 
but  admits  his  belief  of  the  fact  charged,  he 
need  not  deny  information.  Ohancery,  1880, 
Davis  V,  Mapes,  2  Faige,  106. 

246.  Where  he  has  no  knowledge  or  infor- 
mation as  to  any  of  the  facts  charged  in  the 
bill,  he  may  so  state  generally,  without  an- 
swering each  allegation  separately,  and  put 
the  whole  matter  in  issue  by  the  general  trav- 
erse. Ohancery,  1832,  Utioa  Ins.  Co.  v.  Lynch, 
8  Fadge,  210. 

247.  Negative  averments  in  the  plea  of  an 
executor,  relating  to  acts  of  others,  may  be 
sworn  to  on  belief.  [2  Ves.  &  B.,  160.] 
Ohancery,  1882,  Heartt  v.  Corning,  8  Faige, 
666. 

248.  Where  fraudulent  intent  is  denied  in 
the  answer,  the  denial  repels  the  presumption 
of  fraud  from  the  facts,  unless  those  facts  are 
a  conclusive  evidence  of  fraud.  [11  Wend., 
240.]  Supreme  Ot.,  1848,  Wight  v.  Prescott, 
2  Barb.,  196. 

249.  —  BogatiTe  pregnant  The  bill  char- 
ged a  sale  to  M.  on  credit,  and  without  taking 
security,  and  the  answer  admitted  the  sale  on 
credit,  and  added,  "but  not  without  taking 
any  security.''  Meld,  a  negative  pregnant :  the 
defendant  was  bound  to  set  forth  what  the 
security  was.  [1  Johns.  Oh.,  76.]  TJ  Ohan. 
Ot.,  1840,  Bobinson  t;.  Woodgate,  8  Mw.,  422. 

250.  The  defendant  must  not  merely  answer 
the  several  charges  in  the  bill  literally,  bat  he 
must  admit  or  answer  as  to  the  substance  of 
each  charge ;  not  by  way  of  negative  pregnant 
[Mitf.  PI.,  250;  Welf.  Eq.  1%  866 ;  Stor.  Eq. 
PL,  664],  but  generally  in  the  disjunctive. 
Ohancery,  1844^  King  v.  Ray,  11  Faige,  236. 

251.  A  plea  denying  notice  "  of  the  facts  and 
circumstances  charged,'*  would  be  evasive  and 
insufficient,  but  is  cured  by  a  subsequent  aver- 
ment that  the  defendant  was  without  notice 
"  of  the  matters  above  alleged,  or  of  any  of 
them."  A.  V.  Ohan.  Ot.,  1846,  Tompkins  v. 
Anthon,  4  Sand/.  Oh.,  97. 

252.  Matters  held  Impertinent.  Where 
the  executor  being  sued  for  an  account,  in  his 
answer  alleged,  as  to  a  certain  part  of  the 
property  of  the  testator,  that  it  was  held  by 
the  complainant  under  a  forged  assignment, — 
Held,  not  impertinent.  V.  Ohan,  Ot.,  1884, 
Jolly  V,  Carter,  2  Bdto,,  209. 

253.  If  the  complainant  daims  that  some  of 
the  devisees  are  aliens,  and  therefore  cannot 
take  under  the  will,  an  allegation  that  he  also 
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is  an  alien  is  not  impertinent.  So  of  an  allega- 
tion of  fraudolent  and  corrupt  means  nsed  by 
him  in  obtaining  his  naturalization  papers.  lb, 

254.  A  statement  in  the  answer,  that  the 
complainant,  who  was  an  administrator,  was 
defendant's  professional  adviser  at  the  time  of 
the  execution  of  the  mortgage  sued  on, — Held, 
not  impertinent,  though  defendant  should  have 
objected  before  the  surrogate  to  his  appoint- 
ment F.  CTuin,  Ot,  1844,  Lawrence  v.  Law- 
rence,  4  Ecko,,  857. 

255.  Useless  repetition, — Eeld,  impertinent. 
F.  C?uin.  Ct.^  1844,  Waring  o.  Suydam,  4  Bdto,^ 
426. 

256.  Where  insolvency  is  positively  alleged, 
an  allegation  to  the  contrary  by  hypothetical 
statements,  and  the  opening  of  long-settled 
accounts  and  adjusted  bakinces,  is  impertinent. 
F.  Chan.  Ct.,  1845,  Jones  t).  Roberts,*  4  Mv>., 
611. 

257.  AxiBwer  in  support  of  plea.  Where 
complainant  waives  an  answer  on  oath,  no 
answer  in  support  of  a  plea  is  necessary. 
Chancery,  1884,  fish  v.  Miller,  5  PiUge,  26; 
1839,  Weed  «.  Smull,  7  Id.,  578. 

258.  A  negative  plea  denying  a  partnership, 
is  not  sufficient.  It  should  be  accompanied 
and  supported  by  an  answer.  [Lube  on  PL, 
284,  846.]  F.  Chan.  Ot.^  1841,  Innes  «.  Evans, 
8^tfi,404. 

259.  A  defendant  who  puts  in  a  plea  deny- 
ing a  copartnership,  must  support  it  by  an 
answer  and  discovery  as  to  every  circumstance 
charged  as  evidence  of  a  copartnership.  [Mad. 
^  Geld.,  61.]  Ohaneery,  1848,  Everit  v.  Watts, 
10  Paige^  82;  affirming  S.  0.,  8  Mw,,  486. 

260.  Ad  answer  supporting  a  plea,  must 
answer  those  facts  in  the  bill,  and  ihose  only, 
which,  if  true,  would  disprove  or  invalidate 
the  plea,  and  all  the  matters  which  are  spe- 
cially alleged  as  evidence  of  those  facts.  9a- 
preme  Gt,  Sp.  7.,  1847,  Davison  v,  Sohermer- 
horn,  1  Barb,y  480 ;  and  see  Bogardus  e.  Trin- 
ity Church,  4  Paige,  178. 

261.  A  defendant  pleading  a  release,  judg- 
ment, or  decree,  which  the  complainant  seeks 
to  impeach  upon  equitable  circumstances, 
must,  in  his  answer  supporting  the  plea,  make 
a  full  discovery  as  to  every  material  circum- 
stance relied  on  to  avoid  the  bar.  Chancery, 
1882,  Bolton  d.  Gardner,  8  Paige,  278.    K 
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F.  Superior  Ct.,  1849,  Lawrence  «.  Pool,  2 
Sand/.,  640. 

262.  —  after  plea  oremiled.  After  a  plea 
of  the  Statute  of  Limitations,  supported  by  an 
answer,  has  been  overruled,  and  the  defend- 
ant ordered  to  put  in  a  full  answer,  he  cannot 
repeat  in  his  second  answer,  the  matter  in  tl^e 
plea,  but  must  answer  fully  to  all  the  matters 
contained  in  the  bill.  [Reviewing  many  au- 
thorities.] Ct.  of  ErroTSy  1825,  Murray  «. 
Ooster,  4  Cow,,  617 ;  affirming  8.  0.,  7  Johm. 
Oh,,  167.  Chancery,  1881,  Townsend  t).  Towns- 
end,  2  Paige,  418. 

263.  An  application,  after  plea,  to  set  up  a 
new  defence,  by  answer,  will  be  denied  where 
a  most  material  witness  for  the  plaintiff  has 
died  since  the  plea ;  or  where  the  defendatit 
has  virtually  tried  his  other  defence  and  failed 
upon  it.  Supreme  Ct,  Sp.  T,,  1847,  Willet  v. 
Fayerweather,  1  Barb.y  72. 

264.  An  entire  new  answer  after  excep- 
tions is  not  to  be  treated  as  an  answer  merely 
to  the  exceptions.  Chancery,  1829,  Hall  «. 
Wood,  1  Paige,  404. 

265.  Bnlbrcing  an  answer.  Brownson  «. 
Reynolds,  Soph,,  416. 

266.  Where  defendant  answers  a  part  of 
the  bill,  denying  combination,  and  also  de- 
murs, and  the  demurrer  is  overruled,  if  the 
complainant  wants  a  further  answer  he  must 
file  exceptions.  Chancery,  1841,  Many  o. 
Beekman  Iron  Oo.,  9  Paige,  188.  Compare 
Siffkin  9.  Manning,  Id.,  222. 

267.  Where,  after  order  to  answer  the  bill, 
but  before  answer,  plea,  or  demurrer,  amend- 
ments are  served,  the  complainant  should  enter 
and  serve  new  order  to  answer.  Chancery, 
1844,  Cowman  v.  Lovett,  10  Paige,  659. 

268.  Defendant  may  serve  his  answer  at 
any  time  before  default  actually  entered.  F. 
Chan,  Ct.,  1841,  Hoxie  9.  Scott,  Clarke,  467. 

269.  After  demurrer  overruled  with  leave 
to  answer,  farther  time  must  be  applied  for  on 
notice.  Chanieery,  1842,  Hurd  e.  Haynes,  9 
Paige,  604 ;  Atl.  Ins.  Oo.  e.  Lemar,  10  Id.,  886. 

270.  Amending.  Answers  are  not  permit- 
ted to  be  amended,  nor  supplemental  answers 
to  be  filed,  without  great  caution,  and  the  ori- 
ginal answer  must  remain  upon  file.  Amend- 
ments entirely  changing  the  basis  of  the  de- 
fence, though  the  facts  constituting  it  were 
discovered  after  putting  in  the  answer,  are 
not  allowed.  F.  Chan.  Ct.,  1840,  Western 
Reserve  Bank  t>.  Stryker,  Clarhe,  880. 
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271.  A  sapplemental  answer  to  oonreot 
a  "«<»»«ig*  may  be  permitted  where  it  is  evi- 
dent there  has  been  an  actual  mistake,  and 
where  the  jostice  of  the  case  requires  it.  But 
the  order  should  expressly  provide  that  the 
testimony  already  taJcen  in  the  cause  might 
be  used  upon  the  hearing.  Chane&ry,  1841, 
Hughes  «.  Bloomer,  9  Paige^  269. 

272.  To  set  up  discharge.  Defendant  may 
have  leave  to  set  up  a  personal  discharge,  ob- 
tained after  answer,  by  supplemental  answer. 
Chanc&ry,  1828,  Anonymous,  Hopk.^  27. 

5.  Diiclaimer, 

273.  Defendant  oannot;  by  a  disolaimeri 

deprive  the  complainant  of  a  right  to  a  full 
answer,  unless  it  is  evident  that  the  defendant 
ought  not,  after  such  disclaimer,  to  be  contin- 
ued a  party  to  the  suit  [Welf.  £q.  PI.,  266 ; 
2  Buss.,  468.]  Where  the  disclaimer  is  accom- 
panied by  an  insufficient  answer,  the  proper 
course  is  to  except  to  the  answer,  on  the 
ground  of  insufficiency.  Ohancery^  1843,  Ells- 
worth V.  Curtis,  10  Paige^  106. 

274.  Djsolaimlng  title.  To  a  bill  filed 
against  A.  and  B.,  to  stay  an  ejectment-suit 
brought  by  them,  and  for  relief,  A.  answered, 
that  before  the  commencement  of  the  suit  he 
had  sold  and  conveyed  all  his  interest  in  the 
land  to  B.,  and  disclaimed  all  title  therein. 
Eeld^  sufficient.  F.  Ohan,  Ct.,  1836,  SpoflEbrd 
«.  Manning,  2  Edw.^  868. 

V.  RlEPUOATION.^ 

270.  A  repUoation  must  be  put  in  within 
ten  days  after  the  answer  is  deemed  sufficient, 
and  without  reference  to  the  manner  in  which 
the  answer  was  served.  Ohane&ry^  1836,  Kane 
».  Van  Vranken,  6  Paige^  62. 

276.  Zieave  to  file  afterwards,  on  what 
grounds  granted.  Sea  Ins.  Oo.  o.  Day,  9  Padge^ 
247.   See,  also.  Smith  «.  West,  3  Johns.  Oh^  368. 

277.  A  speoiai  repUoation  cannot  be  filed 
without  leave  of  the  court.  [Hinde,  286 ;  1 
Brown's  Pr.,  63.]  The  proper  course  is  usually 
to  amend  the  bill.  F.  Chan.  Ot,^  1832,  Storms 
e.  Storms,  1  Mw,y  368. 

278.  Where  complainant  amends  after 
answer,  a  replication  to  the  first  answer  should 
not  be  filed  before  the  time  for  answering  the 
amendments  has  expired.  [Rule  46.]  Chano&ry, 
1836,  Richardson  v.  Richardson,  6  Paige,  68. 

279.  VTithdrawal  of  replication,  when  al- 
lowed.   Brown  v.  Rioketts,  2  John$.  Oh.,  426. 


YL  Admissions. 

280.  Not  denying.  The  rule  that  an  alle- 
gation not  denied  is  admitted,  applies,  though 
the  allegation  is  in  the  charging  part  of  ti^e 
bill.  Bupreme  Ot,  1848,  Thomas  «.  Austin,  4 
£arb.y  266. 

281.  Zdmitations.  An  answer  admitting 
the  complainant's  claim  to  be  subsisting  and 
unsatisfied, — Eeld,  to  be  a  sufficient  acknowl- 
edgment to  defeat  the  effect  of  an  accompany- 
ing plea  of  limitations.  CU  of  Ettots,  1822, 
Murray  v.  Ooster,  20  Johns.,  676;  affirming 
S.  C,  6  Johns.  Oh.,  622. 

282.  Aooonnt.  Oharges  contained  on  the 
debit  side  of  an  .account  rendered  by  the  an- 
swer to  a  bill  for  a  dbcovery,  must  be  allowed, 
unless  disproved  or  falsified.  Ct.  of  Errors, 
1817,  Ten  Eyck  «.  Hart  (cited  in  Woodcock  «. 
Bennet),  1  Cow,,  711,  743 ;  reversing  S.  0.,  2 
JohTks.  Ch,,  62.  Questioned  in  Dunham  «. 
Gates,  Hoffm.,  186. 

283.  Fraud  in  law.  An  answer  denying 
fraud  in  an  assignment  which  is  void  for  fraud 
in  law  on  its  face,  is  not  sustained  by  com- 
plainant's omission  to  reply.  It  is  the  duty  of 
the  court  to  find  the  &ct  according  to  the 
evidence.  Ct.  of  Errors,  1833,  Ounninghame. 
Freeborn,  11  Wend.,  240 ;  affirming  S.  0.,  8 
Paige,  667 ;  1  Edw.,  266. 

284.  Omission  to  acoount.  Where  a 
bill  is  filed  for  an  acoount  and  payment  of  a 
legacy,  and  the  executors  neither  admit  assets 
sufficient  to  pay  it,  nor  set  forth  an  account, 
the  estate  will  be  deemed  sufficient,  and  pay- 
ment decreed.  Chancery,  1833,  Smith  v.  Smith, 
4  Paige,  271;  affirming  S.  0.,  1  Edw.,  189. 

285.  Written  instrument  The  bill  set 
forth  a  note,  indorsed  by  defendant, — Held, 
that  his  answer  admitting  the  indorsement, 
precluded  him  from  proving  that  the  terms  of 
the  note,  so  set  forth  in  the  bill,  included  an 
alteration  made  after  his  indorsement  A.  F. 
Chan,  Ct,  1846,  Smedberg  v.  Whittlesey,  3 
Sandf.  Ch.,  320. 

286.  Where  a  bill  filed  for  discovery  and  re- 
lief upon  a  lost  contract,  charged  that  the 
contract  was  executed  by  both  parties,  and  set 
out  what  were  claimed  to  be  its  terms,  and 
the  defendant  answered  that  he  never  exe- 
cuted such  a  contract,  nor  any  contract  for 
the  purchase  of  the  lands  except  one  executed 
by  himself  alone, — Held,  that  this  was  to  be 
deemed  an  admission  that  the  terms  of  the 
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contract  were  as  charged  in  the  bill.  The  de- 
fendant in  Buch  a  case  may  be  held  to  greater 
strictness  in  his  answer,  than  if  the  contract 
coald  be  prodaced.  Ot,  of  Appeals^  1848, 
Orary  v.  Smith,  2  ilT.  F.  (2  Oomst.),  60. . 

287.  Where  a  oatwe  Is  heard  on  bill  and 
answer  withont  a  replication,  the  answer  is 
to  be  taken  as  true  in  all  points.  [Bac.  Rales, 
64;  2  Oh.  Gas.,  21;  Boh.  Onr.  Cane,  U9;  1 
Vern.,  140.]  Chancery^  1828,  Brinckerhoff  «. 
Brown,  7  Johiu.  GK,  217.  CU  of  Errors^  1828, 
Dale  0.  McEvers,  2  Cow.^  118. 

288.  Entire  statement  must  be  taken.  A 
defendant  relying  npon  a  statement  in  the  bill 
to  establish  his  defence,  mast  take  the  whole 
of  it.  Thas  where  a  bill  to  foreclose  a  mort- 
gage expressed  to  be  in  consideration  of 
$18,000,  averred  that  it  was  in  fact  given  to 
secure  an  actual  advance  of  $5,000,  and  ad- 
vances to  be  made,  and  that  the  whole  amount 
advanced  was  but  $18,000; — Hsld^  that  the 
defendant  could  not  take  hold  of  the  admis- 
sion that  only  $18,000  was  advanced,  and  at 
the  same  time  require  the  complainant  to 
prove  that  the  mortgage  was  given  to  secure 
jfuture  advances.  A,  V.  Chan,  Ct,^  1844,  Oraig 
V,  Tappin,  2  Smdf,  Oh^  78.  8.  P.,  Svpreme  Ot,^ 
Sp.  r.,  1848,  Stuart «.  Kissam,  2  Barb,,  498. 

289.  The  complainant  cannot  take  hold  of 
part  of  new  matter  set  up,  for  the  purpose  of 
making  a  new  case  for  relief^  and  reject  mat- 
ter connected  therewith  tending  to  a  defence. 
Chcmeery^  1848,  lliller  v,  Avery,  2  Barb.  Oh.y 
682. 

290.  Whenever  a  tender  is  made,  and  is 
insisted  on  in  the  pleadings,  the  creditor  is  at 
least  entitled  to  that  amount.  [18  Wend., 
890 ;  1  Saund.,  88,  n.  2 ;  1  Dum.  &  East,  464.] 
Supreme  Oty  1847,  Wood  v.  Perry,  1  .Bar*,, 
114. 

291.  The  issue.  Facts  charged  in  the  bill, 
bat  neither  admitted  nor  denied  by  the  an- 
swer, will  not  upon  the  hearing  be  taken  as 
admitted,  being  put  in  issue  by  the  formal 
traverse  at  the  conclusion  of  the  answer. 
Chancery^  1882,  Brockway  d.  Oopp,  8  Paige^ 
539. 

292.  A  full  denial,  though  upon  informa- 
tion and  belief^  raises  an  issue.  A,  V,  Ohan, 
Ct,  1889,  Dunham  v.  Gates,  Hoffm,^  185. 

293.  In  a  plea  setting  up  the  defence  that 
the  cause  of  action  was  purchased  by  the 
plaintiff  who  was  an  attorney,  contrary  to 
the  statute,  the  allegation  that  the  purchase 


was  with  intent  to  injure,  oppress,  and  ag- 
grieve, is  not  traversable.  But  the  intent  to 
sue,  is.  Supreme  Ot,^  Sp.  T.,  1848,  Mann  «. 
Fairchild,  5  Barl,^  108. 

294.  On  sustaining  a  plea  showing  neces- 
sary parties  omitted,  plaintiff  had  leave  to 
amend,  instead  of  doing  which  he  took  issue 
on  the  plea.  Held^  that  he  could  not  show 
that  the  parties  had  become  unnecessary  since 
the  plea.  Chancery ^  1819,  Cook  9.  Manoins, 
^  Johns,  <7A.,  166. 

Vn.  Op  this  Pleadings  as  Evidence. 

295.  An  answer  responsive  to  the  char- 
ging part  of  the  bill,  is  evidence  in  &vor  of 
the  defendants;  for  the  charging  part  of  a 
bill  is  as  necessary  to  be  answered  as  the  stat- 
ing part.  Ohancery^  1834,  Smith  «.  OUrk,  4 
Paige^  868. 

296.  The  answer  of  infants  by  their  guar- 
dian is  a  pleading  merely,  and  not  evidence. 
Chancery^  1886,  Bulkley  ».  Van  Wyck,  5 
Paige,  686. 

297.  Where  an  answer  on  oath  is  waived, 
although  as  a  pleading  the  complainant  may 
avail  himself  of  admissions  and  allegations  in 
the  answer  which  go  to  establish  the  case  made 
by  the  bill,  such  answer  is  not  evidence  in 
favor  of  the  defendant  for  any  purpose.  Chan- 
cery^  1884,  Bartlett  v.  Gtele,  4  Paige^  608. 

298.  A  responsive  answer,  under  oath,  is 
equal  to  the  testimony  of  one  witness  in  con- 
flict with  it,  unless  one  or  tbe  other  is  unrea- 
sonable or  evasive.  Ct.  qf  AppeaUy  1861, 
Jacks  «.  Nichols,  6  N,  F.  (1  SeU.\  178. 

299.  The  rule  of  equity,  making  it  necessary 
to  establish  by  the  testimony  of  more  than  one 
witness,  a  fact  denied,  can  only  be  applied  to 
oases  where  the  answer  is  a  clear  and  positive 
denial  of  fact.  [1  Ves.,  66.]  Ct,  qf  Brron, 
1805,  Wetmore  c.  White,  2  Oai.  Oas.y  87;  and 
see  Harris  €.  Knickerbaoker,  5  Wend.^  688, 661. 

300.  Where  two  defendants  united  in  an 
answer,  and  the  one,  an  assignor,  met  th^  alle- 
gations of  the  bill  on  his  own  knowledge;  the 
other,  an  assignee,  on  information  and  belief; 
— Reldy  that  the  answer  of  the  latter  was  not 
within  the  rule  requiring  two  witnesses  to 
prevail  against  it.  Nor  could  it  be  aided  by 
the  answer  of  the  other.  A.  F.  Chan.  Gt,^ 
1889,  Dunham  v.  Gates,  Eoffm.^  186. 

301.  'What  Is  responsive.  To  a  bill  for  a 
discovery,  the  answer  stated  that  the  moneys 
received  were  paid  over,  but  did  not  specify 
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the  amount.  Beld,  that  the  amount  being 
sabsequentlj  proven,  the  answer  was  to  be 
deemed  responsive.  Ohancery,  1824,  Metho- 
dist Episcopal  Ohnrch  v,  Jaqnes,  Hopk,^  458. 

302.  A  bill  to  redeem,  charged  that  the 
property  was  pledged  for  a  demand  of  $500 ; 
and  the  answer  set  np  that  it  was  pledged  for 
that  and  another  demand  of  $800.  Held^  re- 
fiponsive  to  the  l>ill,  and  not  new  matter.  Ct, 
ofErroTB^  1880,  Dunham  «.  Jackson,  6  TTtfTkZ., 
22.     Compare  Green  v.  Hart,  1  Johns,^  580. 

303.  To  a  bill  stating  two  usurious  loans  by 
the  defendant,  upon  pledges  of  stocks,  and  a 
renewal  of  one  of  them,  the  answer  admitted 
the  two  loans,  and  averred  that  the  alleged 
renewal  was  a  further  loan  without  security. 
Eeld^  responsive.  Ct.  of  Errors^  1838,  Jack- 
son «.  Hart,  11  Wend,^  843. 

304.  If  the  answer  is  responsive  to  a  special 
interrogatory,  and  the  interrogatory  would  be 
proper  on  a  trial  of  the  issue  at  law,  the  an- 
swer is  responsive.  A,  V,  Chan,  Ct.^  1889, 
Dunham  «.  Gates,  Hoffm,^  185. 

Vin.  Exceptions. 

305.  Form.  Exceptions  should  be  specific. 
Chancery^  1829,  Wfiitmarsh  v.  Campbell,  1 
Paige,  646 ;  1838,  Staflford  v.  Brown,  4  Id,,  88. 
F.  Chan.  Ct,  1844,  McKeen  v.  Field,  4  Edw., 

^79  ;  1887,  Baker  o.  Kingsland,  8  Id,,  188. 

306.  Separate  exceptions  to  the  same  mat- 
ter, as  scandalous  and  as  impertinent,  are 
not  permitted.  Chancery^  1887,  Mclntyre  «. 
Union  College,  6  Faige^  289. 

307.  Proper  form  of  exceptions  to  answer 
referring  to  schedules  annexed.  Seymour  «. 
Brewster,  2  Ch,  Sent.,  68. 

308.  Trivial  exceptions  overruled  with 
costs.  Baggot  V,  Henry,  1  Edw,,  7;  Desplacea 
«.  Goris,  Id,,  830. 

309.  Exception  for  impertinence,  founded 
on  a  few  unnecessary  words,  should  be  disal- 
lowed, unless  they  may  lead  to  the  introduc- 
tion of  improper  evidence.  Chancery,  1836, 
Hawley  «.  Wolverton,  5  Taige,  522;  1837, 
Mclntyre  «.  Union  College,  6  Id,,  2^9. 

310.  Mere  repetition  and  useless  detail, 
impertinent:  if  inextricably  blended  with  per- 
tinent matter,  the  whole  to  be  rejected.  Nor- 
ton V,  Woods,  5  Paige,  260. 

311.  An  ezoeptioii  for  impertinence  in 
matter,  a  part  of  which  is  pertinent,  must  be 
overruled.  [1  Rnss.  &  Myln.,  80.]  Chancery, 
1838,  Van  Rensselaer  t,  Brice,  4  Paige,  174 ; 


1844,  Curtis  9.  fasten,  11  Id,,  15 ;  1845,  Bal* 
com  «.  N.  T.  Life  Ins,  &  Trust  Co.,  Id.,  454. 
F.  Chan.  Ct^  1882,  Desplaces  «.  Goris,  1  Edw,, 
850. 

312.  If  expunging  matter  excepted  to  for 
impertinence  makes  the  clause  senseless  or  ud 
true,  the  exception  will  be  overruled.  Chan 
eery,  1884,  Franklin  v,  Keeler,  4  Paige,  882 ; 
1837,  Mclntyre  «.  Union  College,  6  Id,,  289 ; 
German  v.  Machin,  Id,,  288. 

313.  That  an  infant's  answer  cannot  be 
excepted  to  for  insufficiency.  Chancery,  1831, 
Leggett  V,  Sellon,  8  Paige,  84. 

314.  ImmateriaUty.  If  an  answer  sets  up 
immaterial  facts,  the  complainant  may  except 
or  object  at  the  hearing.  [2  Madd.  Ch.,  855.] 
Chamcery,  1829,  Spencer  «.Van  Duzen,  1  Paige, 
555;  1838,  Stafford  v.  Brown,  4  Id,,  8*8. 

315)1  Generality.  To  matter  purely  of  de- 
fence stated  without  sufficient  partioolarity  to 
lay  the  foundation  for  proofs,  plaintiff  cannot 
except  F.  Chasfi,  Ct,,  1884,  Jolly  v.  Carter, 
2  Edw.,  209. 

316.  EzoeptionB  for  insnfflcienoy  cannot 
be  sustained  unless  some  material  allegation, 
charge,  or  interrogatory  of  the  bill,  is  not  fully 
answered.  [Mitf.,  816;  Coop.  PI.,  819;  1 
Newl.  Pr.,  259 ;  Lube's  Eq.  PL,  87.]  Chan- 
eery,  1888,  Stafford  «.  Brown,  4  Paige,  88. 

317.  Answer  aooompanied  by  a  plea  oi 
demnrrer,  how  excepted  to.  Siffkin  o.  Man- 
ning, 9  Paige,  222;  Stuart «.  Warren,  1 N,  T. 
Leg,  Ohs,,  298; 

31&  Where  a  plea  is  ordered  to  stand 
for  an  answer,  plaintiff  cannot  except  to  it 
without  special  leave.  [Mose.,  78;  8P.  Wms., 
289 ;  8  Atk.,  814.]  Chaneery,  1822,  Kirby  o. 
Taylor,  6  Johne,  Ch,,  242. 

319.  Extension  of  time  to  except  to  an 
answer,  must  be  on  motion  with  notice. 
Chancery,  1885,  Wakeman  «.  Gillespy,  5 
Paige,  112. 

320.  Effect  of  excepting.  Excepting  to 
answer  for  insufficiency,  admits  that  it  is  valid 
and  properly  before  the  court.  F.  Chan,  Ct,, 
1846,  Yermilya  v.  Christie,  4  Sand/.  Ch„  876. 

321.  If  it  was  accompanied  by  a  plea  or 
demurrer,  the  exceptions  admit  the  latter  to 
be  good.  But  putting  the  cause  on  the  calen- 
dar for  argument  on  the  plea  or  demurrer, 
waives  the  exceptions.  Chaneery,  1848, 
Brownell  v,  Curtis,  10  Paige,  210. 

322.  Practice  on  exceptions  to  answers. 
Woods  V.  Morrell,  1  Johns.  Ch,,  108 ;  Maokie 
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adi.  O&irns,  Hoph,^  9 ;  Byington  «.  Wood,  1 
Paige^  146;  Noble  «.  Wilson,  /i.,  164;  Ben- 
nington Iron  Oo. «.  Campbell,  2  /i.,  169 ;  Leg- 
gett  V.  Dubois,  8  7(2.,  477 ;  Peale  v.  Bloomer, 
8  /i.,  78;  Higbie©.  Brown,  1  Barb.  Ch^  820. 

—  on  submitting  to  exceptions  to  an  answer, 
Sanford  o.  Bissell,  1  Johm.  Ch,^  888. 

—  in  excepting  to  report  of  master  on  the 
i  nsufficienoy  of  an  answer.  Myers  9.  Bradford, 
4  Id.,  484;  N.  Y.  Fire  Ins.  Oo.  «.  Lawrence, 
6  Paige,  511;  Candler  v.  Petit,  1  Id,,  427; 
Franklin  c.  Keeler,  4  Id.,  882. 

323.  Farther  answer  to  exceptions,  and  ex- 
ceptions to  the  further  answer.  Alderman  v. 
Potter,  6  Paige,  668;  Eager  v.  Wiswall,  2  Id., 
869 ;  Hart  v.  Small,  4  Id.,  888. 

IX.  Rules  Applicable  to  Particulab 
SuBjEOTB,  Causes  op  Action,  or  Db- 

PENCBB. 

1.  Aeo(ntnting, 

324.  AgalDBt  devisees.  A  bill  filed  for  an 
account,  passing  by  the  executors  and  seeking 
to  obtain  payment  out  of  the  property  in  the 
hands  of  the  deyisees  in  remainder,  should 
show,  affirmatively,  by  direct  allegation,  that 
the  money  never  came  to  the  hands  of  the  ex- 
ecutors, and  still  remains  a  charge  upon  the 
estate.  V.  Chan.  Ot.,  1886,  Clason  «.  Law- 
rence, 8  Bdw.,  48. 

325.  Defendanti  having  no  Interest  A 
bill  for  an  account,  charging  that  some  of  the 
defendants  pretend  to  have  an  interest  in  the 
fund,  but  in  truth  have  none  whatever,  is  bad 
as  to  such  defendants,  (fhaneery,  1848,  Muir 
9.  Leake  dc  Watts  Orphan  House,  8  Barb, 
Ch.,  477. 

32&  Fleaoftltla  To  a  bill  for  an  account 
of  rents  and  profits  of  property  alleged  to  be- 
long to  the  plaintiff  and  defendant,  and  char- 
ging that  defendant  declines  to  account  on  pre- 
tence of  an  exclusive  title  in  himself,  a  plea 
that  the  title  may  come  in  question,  suggest- 
ing that  the  plaintiff  must  be  put  to  establish 
his  title  at  law,  is  bad.  The  defendant  must 
set  up  his  title.  Chancery,  1817,  Livingston 
V.  Livingston,  8  Johns,  Ch,,  61. 

327.  Form  of  offer  to  redeem.  In  a  bill 
for  an  accounting  and  redemption,  a  distinct 
offer  to  pay  the  amount  due  is  not  necessary. 
The  form  is,  that,  on  the  payment  of  what,  if 
any  thing,  shall  be  found  due,the  mortgagee  may 
be  decreed  to  deliver  possession,  &c.  A.  V. 
Chan.  Ct.,  1840,  Quin  «.  Brittain,  ffoffm.,  858. 


32&  An  offer  to  pay  what  may  be  found 
due  on  an  account  to  be  taken,  is  not  neces- 
sary to  enable  complainant  to  redeem,  where 
the  amount  is  liquidated,  and  a  mere  compu- 
tation of  interest  is  called  for.  A.  V.  Chan., 
Ct.,  1846,  Barton  d.  May,  8  Sandf.  Ch.,  460, 

328  a.  Alleging  demands,  Clarice,  811. 

2.  Aeeount  Stated. 

329.  A  party  cannot  surcharge  and  folsi- 

tf  an  account  stated,  except  on  the  ground  of 
mistake  or  error,  distinctly  charged.  Chan- 
cery, 1816,  Stoughton  d.  Lynch,  2  Johne.  Ch., 
209.  To  similar  effect,  Ct.  of  Errore,  1886, 
Leycraft «.  Dempsey,  16  Wend.,  88. 

330.  Annexing  copy.  The  rule  that  if  a 
bill  impeaches  a  stated  account,  and  alleges 
that  plaintiff  has  no  counterpart,  defendant,  if 
he  pleads  the  account  in  bar,  must  annex  a 
copy  to  his  answer  in  support  of  the  plea,  does 
not  apply  to  a  general  bill  for  account.  Chan- 
cery, 1889,  Weed  ©.  SmuU,  7  Paige,  678. 

8.  Bonorflde  Purehaee.     Want  of  Notice. 

331.  A  party  claiming  as  a  bona-flde 
purchaser,  without  notioe,  must  deny  notice 
positively,  and  not  evadvely,  though  it  be  not 
charged  in  the  bill,  and  every  fact  from  which 
notice  may  be  inferred.  Chancery,  1814,  Frost 
V.  Beekman,*  1  Jbhiu.  Ch.,  288 ;  1816  [cfting 

1  Vem.,  179 ;  2  Vent,  861 ;  8  P.  Wms.,  244; 

2  Ves.,  468;  9  Id.,  82],  Murray  t>.  Ballon,  Id., 
666;  1816,  Murray  v.  Finster,  2  Id.,  166; 
1818  [citing,  also.  Free,  in  Ch.,  226;  2  P. 
Wms.,  491],  Denning  v.  Smith,  8  Id.,  882. 
Ct.  of  Errore,  1826,  G«llatian  d.  Cunningham, 
8  Covi.,  861 ;  affirming  S.  C,  efvih  nom.  Gula- 
tian  V.  Erwin,  Ebph,  48.  B.  P.,  Chancery, 
1887,  Manhattan  Co.  o.  Evertson,  6  Paige, 
467;  1889,  Harris  v.  Fly,  7  Id.,  421;  1846, 
Balcom  v.  K  T.  Life  Ins.  &  Trust  Co.,  11  Id., 
464;  1848,  Lowry  v.  Tew,  8  Barb.  Ch,,  407. 

332.  A  plea  setting  up  a  bona-flde  purchase, 
must  state  to  whom  the  consideration  was 
paid  on  the  purchase,  and  defendant  should 
not  put  in  issue  any  fact  stated  in  the  bill 
which  does  not  go  to  countervail  the  purchase 
in  good  faith,  the  valuable  consideration  paid, . 
or  the  want  of  notice  of  the  complainant^s 
equities ;  and  when  the  truth  of  the  fact  al- 
leged to  charge  him  with  notice,  actual  or 

*  Beversed  on  other  grounds,  (%.  ofBrrorB,  1880» 
18  JokfU.,  644. 
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oonstructive,  is  not  within  his  personal  knowl- 
edge, he  ranst  merely  deny  notice  of  it,  and 
not  its  existence.  V.  Chan,  OU^  1847,  Tomp- 
kins t>.  Ward,  4  Sandf,  Ck.,  694. 

333.  To  support  the  plea  of  a  hona-Jide 
purchase,  without  notice,  the  defendant  must 
aver  and  prove,  not  only  that  he  had  no  notice 
before  his  purchase,  but  that  he  bad  actually 
])aid  the  purchase-money  before  such  notice. 
[1  Atk.,  588 ;  2  Id.,  680 ;  8  Id.,  804.]  Ohan- 
oery^  1828,  Jewett  i?.  Palmer,  7  Johns.  Oh.^  65. 

334.  CircuziiBtances.  A  defendant  whose 
title  is  impeached  by  a  creditor  of  one  from 
whom  he  derives  title,  must  answer  as  to  all 
the  circumstances  alleged  in  the  bill  to  show 
tliat  his  deed  is  merely  colorable  and  fraudu- 
lent as  to  creditors,  though  he  answers  that 
he  is  a  purchaser  without  notice  and  for 
a  valuable  consideration.  [7  Paige,  617.]  F. 
Chan,  CL,  1886,  Wyckoff  tJ.Sniffen,  2  Mw.^  681. 

335.  Agent.  Although  a  plea  which  omits 
to  deny  notice  to  any  agent,  is  bad,  yet  if  the 
bill  charges  that  a  deed  was  executed  to  the 
defendant,  he  having  notice,  and  the  answer 
denies  that  the  defendant  had  notice,  and  a 
replication  is  filed,  this  puts  notice  in  issue. 
Chancery^  1841,  Griflath  v.  Griffith,  9  Paige^ 
315;  S.  0.  below,  Hoffm,^  158. 

336.  Poeaeeaion.  A.  was  the  owner  of 
land,  and  continued  to  occupy  it  after  B.  ac- 
quired his  title;  and  0.,  without  any  actual 
notice  of  A.'s  poesession,  took  a  mortgage 
from  B.  Heldy  in  a  foreclosure-suit  by  B., 
that  if  A.  relied  on  his  possession  as  being  no- 
tice to  the  complainants,  he  must  state  in  his 
answer  that  he  was  in  possession  of  the  land 
at  the  date  of  the  mortgage,  claiming  it  as  his 
own ;  and  prove  the  character  of  his  possession 
accordingly.  A,  F.  Chan,  Gt.,  1845,  N.  Y.  Life 
Ins.  &  Trust  Oo.  v.  Cutler,  8  Sandf,  Ch.^  176. 

337.  A  plea  of  hanorfide  purchaser,  &c., 
should  aver  that  the  defendant's  grantor  was 
in  the  actual  possession ;  but  an  averment 
that  the  one  under  whom  his  grantor  claimed 
was  so,  may  be  equivalent.  A.  F  Chan,  Ct,y 
1846,  Tompkins  v,  Anthon,  4  Sand/,  Ch.,  97. 

338.  If  disoovaiy  is  waived,  a  plea  that 
the  defendant  was  a  purchaser  in  good  faith 
need  not  specially  deny  the  facts  charged.  lb, 

4,  Creditors'  Suits, 

339.  Origixial  bill  on  aeoond  judgment. 

After  a  creditor's  bill  was  filed,  the  debtor 
and  a  third  person  gave  their  note  for  the 


debt,  upon  which  a  judgment  was  obtained 
against  both,  ffeldy  not  a  proper  case  for  the 
filing  of  an  original  bill,  upon  the  lisist  judg- 
ment, and  at  the  same  time  continuing  the 
first  suit;,  but  complainant  should  either  dis- 
miss the  first  bill,  or  file  a  supplemental  bill. 
Chancery^  1846,  Winslow  «.  Pitkin,  1  Barb, 
Ch,,  402. 

340.  Eadatenoe  of  real  eatate.  A  bill  to 
remove  obstructions  to  the  satisfaction  of  » 
judgment  by  execution,  must  specifically  and 
distinctly  allege  that  there  is  real  estate  which 
is  subject  to  the  judgment,  or  personal  prop- 
erty liable  to  the  execution.  If  the  bill  is  am> 
biguous  in  this  essential  particular,  it  should 
be  construed  against  the  complainant,  for  he 
is  bound  to  state  his  case  in  proper  form,  and 
in  a  manner  to  be  understood  without  resort 
to  doubtful  construction.  Ct,  o/Brrors^  1882, 
McElwain  v,  Willis,  9  Wend.^  648 ;  affirming 
S.  0.,  8  Paige,  506. 

341.  Value.  Under  2  Rev.  Stat,  178,  §  89, 
and  Rule  189,  a  creditor's  bill  should  aver  that 
the  value  of  defendant's  equitable  interests,  &c., 
"  exceeds,"  or  "  is  more  than,"  $100.  Chanr 
eery,  1888,  Bradt  v.  Kirkpatrick,  7  Paige,  62. 

342.  An  averment  that  defendant  has  debts 
due  tp  him  of  the  amount  of  several  hundred 
dollars,  is  not  sufficient,  for  it  does  not  neces- 
sarily imply  that  they  are  of  any  value.  Chan- 
eery,  1842,  Waldo  v.  Doane,  2  Ch,  Sent.,  7. 

343.  Inaolvency  of  co-debtor.  A  defend- 
ant in  the  judgment,  if  he  is  utterly  destitute 
of  property  applicable  thereto,  need  not  be 
made  a  defendant.  But  that  fact  must  be  dis- 
tinctly averred  in  the  bill.  Chancery,  1886, 
Van  Oleef  v.  Sickles,  6  Paige,  606 ;  reversing 
S.  a,  2  FdfJD,,  892. 

344.  Judgment,  &o.  A  creditor's  bill  may 
state  the  judgment,  execution,  &c.,  upon  in- 
formation of  the  attorney.  Chancery,  1889, 
Hamersley  f>,  Wyckoff;  8  Paige,  72. 

345.  That  in  a  creditor's  bill,  the  proper 
mode  is  to  set  forth  the  recovery  of  the  judg- 
ment as  of  the  proper  term,  and  then  allege 
that  on  such  a  day  it  was  signed,  filed,  and 
docketed.  A  technical  error  in  this  respect 
disregarded.  A.  F.  Chan.  Ct.,  1840,  Baggott 
V.  Eagleson,  Soffm,,  877. 

346.  Where  an  inferior  court  whose  juris- 
diction is  limited  to  $100,  has  jurisdiction  ex- 
ceeding that,  in  a  particular  class  of  cases,  and 
a  creditor's  bill  is  filed  founded  on  a  judgment 
of  such  court,  a  plea  denying  its  jurisdiction 
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mast  show  that  the  canse  of  action  was  not 
one  of  that  particular  class.  F.  Chan,  Ct,^ 
1832,  Storms  t? .  Storms,  1  EdtD.^  586. 

347.  Issue  of  ezecutioii.  A  creditor's  hill 
on  a  Judgment  of  the  Supreme  Court  must 
aver  that  the  execution  was  issued  to  the 
county  where,  at  the  time,  the  defendant  re- 
sided. Chancery^  1839,  Heed  f>.  Wheaton,  7 
Paige,  668.  F.  Chan,  Ot,,  1840,  Smith  v. 
Fitch,  Clarke,  266;  Wilburs.  Collier,  Id.,  315. 

348.  An  allegation  in  a  creditor's  bill  that 
an  execution  was  sued  and  prosecuted  out  of 
the  court,  and  that  it  was  indorsed,  &c.,  he- 
fore  delivery  to  the  sheriff,  and  then  delivered 
to  him, — ffeld,  tantamount  to  an  averment  of 
delivery  to  him  before  the  return-day.  F  Chan, 
Ct.,  1887,  Conant  v.  Sparks,  8  Mw.,  104. 

349.  —  its  return.  In  a  creditor's  bill 
against  two  defendants,  a  statement  that  the 
sheriff  returned  that  the  defendants  had  no 
goods,  &c.,  is  sufficient,  for  it  may  be  con- 
strued as  referring  to  their  several  as  well  as 
joint  property.    Ih. 

350.  A  creditor's  bill  which  states  the  re- 
turn and  filing  of  the  execution  as  of  a  day 
after  the  commencement  of  the  suit,  will  be 
dismissed  at  the  hearing,  though  the  objection 
is  not  taken  in  the  answer.  Chancery,  1888, 
Pardee  t>.  De  Oala,  7  Paige,  182.  Compare 
Baggott «.  Eagleson,  Hoffm,,  877. 

351.  Residence  of  debtor.  A  creditor's 
bill  on  a  judgment  of  a  Court  of  Common 
Pleas,  filed  to  reach  things  in  action,  on  the 
return  of  an  execution  unsatisfied,  must,  since 
the  act  of  1840,  allege  either  that  tlie  debtor 
resided,  at  the  time  the  execution  issued,  in 
the  county  in  which  the  judgment  was  recov- 
ered, or  that  the  Judgment  had  been  docketed 
and  an  execution  issued  in  some  other  county 
where  the  defendant  was  residing,  or  an  ex- 
cuse for  not  so  doing.  [4  N.  Y.  Leg.  Obs., 
258;  4  Barb.  Dec.  of  Oh.,  19 ;  6  Id.,  22.]  A. 
V.  Chan.  CU,  1846,  Wheeler  v,  Heermans,  8 
Sa^idf.  Ch.,  597. 

352.  A  demurrer  does  not  lie  to  a  creditor's 
bill  on  the  ground  that  the  bill  does  not  show 
that  a  transcript  of  the  judgment  was  docketed 
in  the  county  where  one  of  the  defendants  re- 
sides, if  it  does  not  appear  upon  the  face  of 
the  bill  that  the  judgment-debtor  had  real 
estate  subject  to  the  lien  of  the  judgment  in 
that  county.  Supreme  Ct.,  Sp.  T.,  1849,  Mil- 
lard V.  Shaw,  4  How.  Pr.,  137. 

353.  The  answer  to  a  creditor's  bill  must 


refer  to  the  time  of  filing  the  bill  Denying 
that  he  "has"  property,  is  insufficient.  F. 
Chan.  Ct,  1988,  Trotter  «.  Bunce,  1  Edw.,  578. 

354.  In  an  answer  to  a  creditor's  bill,  al- 
leging that^  at  the  time  of  the  rendition  of  the 
judgment,  the  defendant  had  not,  and  that  he 
had  not'  had  at  any  time  since,  any  interest, 
<&c.,  sufficiently  imports  that  he  had  not  at  the 
time  of  filing  the  bill.  Supreme  CU,  Sp.  71, 
1847,  Wendell  «.  Shaw,  1  Ba/rl.,  462. 

355.  To  a  creditor's  bill  calling  upon  de- 
fendant to  state  whether,  at  the  time  of  filing 
such  bill,  he  possessed,  owned,  or  had  any 
interest  in,  any  real  estate,  or  chattel  real,  or 
any  personal  property,  an  answer  stating  that 
since  the  recovery  of  the  plaintiff's  judgment 
the  defendant  had  not  been  interested  in  any 
property  of  any  kind ;  and  that  no  person  had 
held  any  real  estate  or  personal  property,  or 
interest  therein,  in  trust  for  him  or  for  his 
benefit,  in  possession  or  otherwise,  substan- 
tially meets  the  inquiry.    lb, 

5.  Discharges, 

356.  A  plea  of  a  discharge  under  the  act  of 
1818,  must  distinctly  aver  every  fact  which 
was  necessary  to  give  the  officer  jurisdiction 
in  the  first  instance.  It  must  show  that  the 
petition  was  presented  in  the  proper  county, 
and  tliat  two-thirds  of  the  creditors  joined. 
These  requisites  cannot  be  supplied  by  mere 
recitals  in  the  discharge.  [7  Johns.,  75;  1 
Cow.,  816 ;  8  Wend.,  247 ;  6  Id.,  488.]  Chan- 
eery,  1882,  Baiters  ©.  Tobias,  8  Paige,  888. 
Compare  supra,  228. 

357.  A  plea,  to  show  that  A.  was  legally 
declared  a  bankrupt,  under  the  voluntary  pro- 
visions of  the  act  of  1841,  so  as  to  vest  his 
property  in  the  official  assignee,  must  aver  all 
the  facts  necessary  to  give  the  district  court 
jurisdiction.  It  must  aver  that  his  petition 
set  out  a  list  of  his  creditors,  and  an  inventory 
of  his  property,  and  that  it  was  duly  verified. 
It  should,  also,  distinctly  appear  that  he  owed 
debts  which  had  not  been  created  in  conse- 
quence of  a  defalcation  as  a  public  officer,  or 
as  an  executor,  &c. ;  so  as  to  bring  him  within 
the  description  of  persons  authorized  to  apply 
for  the  benefit  of  the  act.  Chancery,  1848, 
Seaman  t).  Stoughton,  8  Barb,  Ch,,  844. 

6.  Discovery,    Injunction, 

358.  A  bill  of  discovery  in  aid  of  an  ac- 
tion at  law,  must  disclose  a  case  which  would 
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eiiable  complainant  to  recover  in  the  action, 
and  mnst  set  oat  so  mach  of  the  pleadings  as 
will  enable  the  court  to  see  that  the  facts  al- 
leged in  the  bill,  of  which  discovery  is  sought, 
are  material.  [Stor.  Eq.  PL,  819,  324,  658; 
Mitf.  PI.,  187;  Hare  on  Disc,  48;  8  Johns. 
Ch.,  47;  9  Paige,  622.]  Supreme  Ct.,  Sp.  T,, 
1848,  Bailey  «j.  Dean,  6  Barh,,  297. 

359.  Showing  merely  that  the  plaintiff  is 
apprehensive  that  he  should  not  be  able  to 
make  full  proof  of  the  material  facts,  except 
by  the  discovery,  is  insufficient.  Ckaneery, 
1820,  Seymour  «.  Seymour,  4  Johns.  Ch,,  409. 

360.  The  case  must  be  so  far  stated  as  to 
enable  the  court  to  see  how  the  facts  sought 
to  be  discovered  are  material.  Ct.  of  Errors^ 
1819,  Mclntyre  o.  Mancius,  16  Johns.^  692; 
and  S.  0.  below,  8  Johm,  Ch.,  45.  Chavr 
eery,  1842,  Lane  v.  Stebbins,  9  Paige,  622. 

361.  Where  the  complainant  seeks  to  give 
jurisdiction,  or  to  stay  proceedings  at  law,  on 
the  ground  that  a  discovery  is  necessary,  he 
must  not  only  show  that  the  facts  as  to  which 
a  discovery  is  sought  are  material,  but  he 
must  also  show  affirmatively,  in  his  bill,  that 
his  right  or  defence  cannot  be  established  at 
law  by  the  testimony  of  witnesses,  or  without 
the  aid  of  the  discovery  which  he  seeks.  [1 
Johns.  Oh.,  647;  4  Id.,  409;  2  Marsh.  Kent^ 
828;  4  Hen.  &  Munf.,  478;  1  McOord's  Oh., 
60;  7  Cranch,  89.]  Chancery,  1881,  Leggett 
V.  Postley,  2  Paige,  699. 

362.  A  bill  of  mere  discovery,  in  aid  of  an 
action  or  defence  at  law,  must  show  a  good 
cause  of  action  or  defence,  and  that  the  dis- 
covery is  material  thereto,  but  need  not  aver 
that  the  right  at  law  cannot  be  established 
without  it ;  but,  this  fact  also  must  be  shown, 
by  the  bill,  where  it  seeks  relief  in  equity. 
Chancery,  1842,  Marsh  v,  Davison,  9  Paige, 
680;  and  see  Leggett  9.  Postley,  2  Jd,  699. 

363.  Form  of  oharge.  The  matters  of 
which  discovery  in  aid  of  a  suit  at  law  is 
sought,  must  be  charged  to  be  true  in  fact, 
either  positively,  or  upon  information  and  be- 
lief. Chancery,  1842,  Marsh  d,  Davison,  9 
Paige,  680. 

364.  Interrogatories.  The  principle  that  a 
defendant  cannot  be  called  upon  to  answer 
any  interrogatory  which  is  not  founded  upon 
some  allegation  or  charge  in  the  bill,  does  not 
refer  solely  to  those  material  averments  in  the 
bill  upon  which  the  complainant^s  right  to 
relief  essentially  depends.    It  is  sufficient,  to 


entitle  him  to  an  answer  to  the  interrogatory, 
if  it  is  founded  upon  a  statement  in  the  bill 
which  is  set  up  merely  as  evidence  in  support 
of  the  main  charges  therein.  Chancery^  1832, 
Mechanics'  Bank  v.  Levy,  8  Paige,  606. 

365.  Urory.  The  provision  of  1  Rev.  Stat., 
772,  §  8, — dispensing  with  the  payment  or 
offer  to  pay  interest,  on  the  filing  of  a  bill  in 
chancery  for  a  discovery  of  usury  received, — 
does  not  abrogate  the  established  principle  of 
equity,  that  a  bill  of  discovery  on  an  allegation 
of  usury,  must  offer  to  pay  the  principal.  Ct.  of 
Errors,  1838,  Livingston  «.  Harris,  11  Wend., 
829;  affirming  S.  C,  3  Paige,  628.  .S.  P., 
Chancery,  1882  [citing  1  Paige,  429 ;  8  Wend., 
673],  Osgood  c.  Joslin,  Id.,  196. 

366.  And  this  offer  must  be  made,  although 
the  bill  contains  an  allegation  that  the  whole 
debt  has  been  paid,  for  this  may  prove  untrue. 
Chancery,  1882,  Brock  way  «.  Oopp,  8  Paige, 
639. 

367.  In  a  bill  against  a  corporatioi],  and 
officers  thereof,  who  are  joined  for  the  pur- 
pose of  discovery,  it  is  not  necessary  to  aver 
that  a  knowledge  of  the  facts  of  which  dis- 
covery is  sought,  is  confined  to  them;  it  is 
enough  if  it  appear  that  such  facts  are  known 
to  them,  and  material  to  ^he  relief  sought 
against  the  corporation.  CTuine&ry,  1841, 
Many  v.  Beekman  Iron  Oo.,  9  Paige,  188. 

36a  The  defendant  cannot  plead  any 
matters  in  bar  of  the  discovery  merely,  which 
would  be  equally  valid  as  a  defence  to  the 
relief.  [2  Bro.  0.  0.,  124;  For.  Ex.  R.,  124; 
Stor.  PL,  254,  n.  1;  Welf.  Eq.  PI.,  188.] 
Chancery,  1848,  Brownell  «.  Ourtis,  10  Paige, 
210. 

369.  lasiie.  A  bill  to  enjoin  a  suit  at  law, 
should  state  whether  issue  has  been  Joined  or 
not.  [2  Paige,  894.]  Chancery,  1881,  Teller 
V.  Van  Deusen,  8  Paige,  88. 

370.  Payment  To  a  bill  of  discovery  in 
aid  of  an  action  at  law  for  the  recovery  of  a 
debt,  the  defendant  cannot  plead  payment  of 
the  debt  before  the  commencement  of  the  ac- 
tion at  law.  [2  Bro.  0.  C,  7;  2  Dick.,  651 ; 
Welf.  Eq.  PL,  135.]  The  existence  of  the  in- 
debtedness is  tlie  very  matter  to  be  tried,  as 
a  matter  of  fact,  in  the  action  at  law.  Chan- 
cery, 1848,  Sperry  v.  Miller,  2  Barb.  Ch.,  682. 

7.  Divorce. 

j  371.  A  charge  of  adultery,  whether  by 
iway  of  crimination  or  recrimination,  should 
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be  80  stated  th&t  the  adverse  party  may  be 
prepared  to  meet  it  on  the  trial.  It  must  be 
charged  with  reasonable  certainty  of  time  and 
place,  and  the  name  of  the  person  with  whom 
it  was  committed  stated,  nnless  averred  to  be 
unknown.  If  the  charge  is  not  safficiently 
explicit,  the  objection  may  be  made  when  a 
feigned  issue  is  applied  for.  Chancery^  1880, 
Wood  «.  Wood,  2  Paige,  108. 

372.  A  charge  in  a  bill  for  divorce  that 
defendant  has  **in  numerous  instances,  both 
before  and  since  their  separation,  committed 
adultery  both  within  this  State  and  elsewhere," 
is  too  vague  to  authorize  awarding  a  feigned 
issue.  Chancery,  1816,  Oodd  v,  Oodd,  2  Johns, 
Ch.,  224.  Supreme  Gt,  1848,  Whispell  v, 
Whispell,  4  Barb,,  217. 

373.  A  general  allegation  of  adultery,  *^  with 
divers  persons  unknown,"  is  too  vague,  and 
will  not  let  in  evidence.  Time,  place,  and  cir- 
cumstances must  be  stated,  though  the  name 
of  the  person  is  unknown.  F.  Chan,  Ct, 
1840,  Kane  c.  Kane,  8  Edw,,  889. 

374.  A  recriminatory  charge  of  adultery  set 
up  in  an  answer  to  a  bill  for  divorce,  must  be 
set  up  in  the  same  manner  as  in  a  bill,  and 
with  the  allegations,  which  the  rules  of  court 
require  in  a  bill,  that  it  was  committed  with- 
out the  defendant's  procurement,  connivance, 
privity,  or  consent  These  allegations  are  is- 
suable. Supreme  Ct,  1848,  Morrell  «.  Morrell, 
8  Barb,,  286. 

375.  In  a  bill  for  a  divorce  for  adultery, 
though  it  is  sufficient  to  charge  that  the  offence 
was  committed  with  one  or  more  persons  un- 
known to  the  plaintiff  if  the  feigned  issue 
specified  a  particular  individual  only,  the 
plaintiff  should  be  confined  to  that  specific 
charge.  Chancery,  1822,  Germond  v.  Ger- 
mond,  6  Johns,  Ch,y  847. 

376.  Charges  of  adultery  and  oruel  usage, 
being  distinct  and  independent,  and  requiring 
separate  answer,  leading  to  distinct  issues  and 
decrees,  cannot  be  joined  together  in  the  same 
bill.  Chancery,  1822,  Johnson  v.  Johnson, 
6  Johns,  Ch.,  168 ;  1883,  Smith  v.  Smith,  4 
Paige,  92 ;  1844,  Rose  v.  Rose,  11  Id.,  166. 
Compare  Beach  v.  Beach,  11  Id.,  161 ;  S.  C, 
8  K  Y,  Leg,  Obs,,  202;  and  see  Pomeroy  «. 
Pomeroy,  1  Johns.  Ch.,  606. 

377.  Defences.  The  defendant  may  deny 
the  adultery  charged,  and  also  insist  that^  if  it 
was  committed,  it  was  condoned,  and  also 
charge  the  complainant  with  adultery  as  a  bar. 


Chancery,  1884,  Smith  o.  Smith,  4  Paige,  482; 
S.  P.,  1880,  Wood  V.  Wood,  2  Id.,  108 ;  1844^ 
Hopper  V.  Hopper,  11  Id,,  46. 

378.  Condonation  must  be  urged  by  way 
of  special  plea,  or  insisted  upon  in  the  answer. 
Chancery,  1884,  Smith  «.  Smith,  4  Paige,  482. 

379.  In  a  suit  for  a  divorce  on  the  ground 
of  adultery,  only  the  facts  contested  by  the 
pleadings  are  to  be  tried.  Hence,  where  the 
answer  recriminates,  if  the  complainant  has 
not  set  up  condonation  of  his  adulteries  in  the 
bill  by  way  of  anticipation,  he  must  do  so  by 
way  of  amendment,  or  an  issue  cannot  be  di- 
rected to  try  such  condonation.  Supreme  Ct, 
1848,  Morrell  v,  Morrell,  8  Barb.,  286;  ques- 
tioning a  previous  decision  in  S.  0.,  1  Id.,  818. 

380.  That  the  adultery  df  a  complainant^ 
committed  after  his  suit  commenced,  may  be 
set  up  before  decree  in  a  supplemental  answer, 
or  by  a  cross-bill,  in  the  nature  of  a  plea  puis 
darrein  continuance,  on  leave  obtained.  Chan- 
cery, 1884,  Smith  t.  Smith,  4  Paige,  482. 

8.  Foreclosure, 

381.  Mortgage  to  tmstee.  Where  an  ex- 
ecutor takes  a  mortgage  in  his  individual  name, 
adding  merely  a  description  of  him  as  executor 
of,  &c.,  and  dies,  a  bill  filed  by  his  successor 
to  foreclose  the  mortgage  must  expressly  al- 
lege, aside  from  the  language  of  the  mortgage, 
that  it  was  a  part  of  the  assets.  Ct.  ofAp* 
peals,  1868,  Peck  «.  Mallams,  \0K  T.  (6  Seld,), 
609. 

382.  Consideration  of  mortgaga  A  bill 
to  foreclose  a  mortgage  need  not  allege  the 
indebtedness,  in  consideration  of  which  the 
bond  and  mortgage  were  given.  The  execu- 
tion of  the  bond  and  mortgage  is  enough. 
A.  Y.  Chan.  Ct.,  1846,  Day  v.  Perkins,  2 
Sandf.  Ch.,  869.  Compare  Russell  «.  Kinney, 
1  Id.,  84 ;  S.  0.,  2  IT.  Y.  Leg.  Obs.,  288 ;  af- 
firmed, Ct,  ofJEhrors,  1845.  See  2  Sandf.  Ch., 
81,  note. 

383.  Complainant's  other- claims.  Not- 
withstanding Rules  182  and  186  of  1880,— 
which  dispense  with  the  practice  of  allowing 
junior  incumbrancers,  who  are  made  defend- 
ants in  foreclosure,  to  litigate  their  claims  not 
only  with  the  complainant  but  also  with  their 
co-defendants, — the  complainant  should  set 
set  out  in  his  bill  all  his  claims  upon  the  mort- 
gaged premises;  and  the  defendants  should 
set  up  in  their  answers  any  claims  that  they 
might  have  to  the  equity  of  redemption,  as 
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incumbranoers  or  otherwise,  as  against  the 
complainant.  Chane&ry^  1848,  Tower  «.  White, 
10  Paige,  895. 

384.  Where  a  person  holding  a  mortgage 
on  the  defendant's  property  has  also  a  judg- 
ment against  him  subsequent  in  date  to  the 
mortgage,  which  judgment  is  a  lien  upon  the 
mortgaged  premises,  a  claim  for  payment  of 
the  judgment  is  proper  to  be  made  in  a  bill 
filed  by  him  to  foreclose  the  mortgage.  Chan- 
eery,  1846,  Wheeler  v.  Van  Kuren,  1  Barb, 
Oh.,  490. 

385.  Rents  and  profits.  In  order  to  enti- 
tle a  complainant  in  foreclosure  to  a  recovery 
of  the  rents  and  profits  before  decree,  his  bill 
must  allege  that  the  premises  are  an  inade- 
quate security  for  his  demand.  An  allega- 
tion that  they  are  not  sufficient  ^^for  all 
just  incumbrances,"  is  not  enough.  Supreme 
Ct.,  Sp.  r.,  1847,  Warner  v,  Gouverneui-,  1 
Barb.,  86. 

386.  Precluding  defence  of  tisnry.  If  a 
mortgagee  foreclosing  would  avail  himself  of 
the  fact  that  the  grantee  of  the  equity  of  re- 
demption took  it  subject  to  the  mortgage,  in 
order  to  preclude  .the  latter  from  setting  up 
usury  he  must  set  forth  the  pretence  of  usury, 
and  charge  the  execution  of  the  grant  subject 
to  the  mortgage.  A.  V.  Chan.  Ot,^  1846,  Het- 
field  fj.  Newton,  3  Sandf.  €fh,,  564. 

387.  — of  purchase.  Where  a  person  ex- 
ecutes a  mortgage  upon  premises  which  he 
has  previously  contracted  to  sell  to  another, 
and  the  mortgagees  file  a  bill  to  foreclose 
such  mortgage,  making  the  purchaser  a  party 
thereto,  if  they  mean  to  insist  that  they  are 
entitled  to  a  preference  over  such  purchaser, 
as  Jxma-Jide  mortgagees  without  notice,  the 
bill  should  state  that  such  purchaser  claims 
an  interest  under  a  contract,  or  a  pretended 
contract,  to  purchase,  prior  to  the  mortgage ; 
and  it  should  also  allege  that  if  he  had  any 
such  interest  the  complainants  had  no  notice 
thereof  at  the  time  they  took  their  mortgage, 
and  should  show  the  other  facts  which  are 
necessary  to  entitle  the  complainants  to  pro- 
tection as  hona-fide  purchasers.  Chancery, 
1848,  Bank  of  Orleans  v.  Flagg,  8  Ba^b,  Ch., 
316. 

388.  Prooeedings  at  law.  A  bill  for  the 
foreclosure  or  satisfaction  of  a  mortgage,  must 
Htate  whether  proceedings  have  been  had  at  law 
for  the  recovery  of  any  part  of  the  debt,  and 
whether  it  has  been  collected.  2  Beo,  Stat.,  191, 
§155. 


389.  If  it  shows  a  judgment,  and  does  not 
show  that  the  remedy  has  been  exhausted,  it 
is  defective,  and  the  objection  may  be  taken 
either  by  demurrer  or  answer.  [8  Paige,  648.] 
Chancery,  1841,  Shufelt  v,  Shufelt,  9  Paige, 
137. 

390.  Plea  of  recovery  at  law.  To  a  bill 
for  a  foreclosure,  averring  that  no  proceedings 
at  law  have  been  had  for  the  recovery  of  the 
mortgage-debt,  a  plea  in  bar,  that  the  com- 
plainant, before  bill  filed,  had  recovered  a 
judgment  for  the  debt,  is  good.  It  is  not  ne- 
cessary to  go  further  and  show  that  the  com- 
plainant had  not  exhausted  his  remedy  at  law. 
The  burden  of  showing  that  he  had,  is  thrown 
upon  the  complainant.  Chancery,  1841,  North 
River  Bank  v,  Rogers,  8  Paige,  648. 

9.  Fraud.     Undue  Infiuence. 

391.  A  bfil  to  set  aside  a  will,  on  the 
ground  of  fraud  and  undue  infiuenoe,  must 
state  the  impediment  to  the  relief  at  law 
which  gives  the  Court  of  Chancery  jurisdic- 
tion. Ct,  of  Appeals,  1848,  Brady  «.  McCos- 
ker,  1  K  Y.  (1  CofMt.),  214;  affirming  S.  C, 
1  Barb.  Ch,,  829. 

392.  Where  the  bill  showed  that  when  filed 
the  complainant  was  not  in  actual  possession 
of  the  estate,  and  that  a  trust-term  in  such 
estate,  which  vested  the  legal  title  in  trustees, 
was  yet  unexpired,  so  that  no  recovery  could 
be  had  in  ejectment,  but  also  contained  a  gen- 
eral averment  that  the  complainant  was  in 
possession, — Held,  that  the  latter  averment 
might  be  construed  to  mean  merely  that  he 
was  entitled  to  actual  possession,  and  a  de- 
murrer to  the  bill  for  want  of  jurisdiction,  on 
the  alleged  ground  that  there  was  a  perfect 
remedy  at  law,  was  properly  overruled.    lb. 

393.  Z^vidence.  A  bill  charging  a  partic- 
ular fraud  upon  the  complainant,  may  charge, 
as  evidence,  other  similar  contemporaneous 
frauds  upon  others.  [1  Hill,  811,  817.]  F. 
Chan.  Ct.,  1845,  Bruen  v.  Bruen,  4  Mu>.,  640. 

10.  Particular  Facts  and  AlUgatums. 

394.  Assignment  in  trust.  A  plea  setting 
up  an  assignment  in  trust,  to  show  the  neces- 
sity of  making  the  assignees  parties,  must  not 
only  aver  an  execution,  but  also  a  delivery  and 
acceptance  of  it.  F.  Chan.  Ct,  1887,  Whitlook 
V,  Fiske,  8  Bdto.,  181. 

395.  Insolvency.  An  averment  of  insol- 
vency is  not  equivalent  to  a  denial  of  having 
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any  property.     Chancery^  1848,  Brownell  «. 
Cartas,  10  Paige^  210. 

396.  The  proper  allegation  in  a  bill,  where 
it  is  sought  to  excuse  the  complainant  for  not 
making  the  representatives  of  a  deceased  per- 
son parties  to  the  suit,  is  that  the  decedent 
died  insolvent  and  without  leaving  any  assets 
for  the  payment  of  his  debts.  [10  Sim.,  68.] 
Chancery^  1845,  Dart  'o.  Palmer,  1  Ba/rh, 
Ch.,  92. 

397.  Fraud.  Where  fraud  is  charged  upon 
the  defendant  in  a  bill  of  discovery,  and  a 
series  of  transactions  is  specified  in  relation  to 
which  the  fraud  is  alleged  to  exist,  the  defend- 
ant cannot  shield  himself  from  fully  disclosing 
these  transactions  by  a  general  denial  of  fraud. 
Fraud  results  from  the  law  and  the  facts,  and 
the  court  must  be  made  acquainted  with  all 
the  facts  to  be  enabled  to  determine  whether 
fraud  does  or  does  not  really  exist.  The  de- 
fendant may,  in  many  cases,  very  honestly 
deny  ft*aud  in  a  transaction  which  is  actually 
tainted  by  it ;  for  what  constitutes  fraud,  par- 
ticularly fraud  in  law,  is  often  a  majtter  of 
much  diversity  of  opinion ;  he  therefore  must 
answer  to  every  material  allegation.  [6  Johns. 
Ch.,  280 ;  20  Johns.,  664.]  Ct.  of  Errors^ 
1829,  Pettit  a,  Oandler,  8  Wend.^  618;  sS^rm- 
ing  S.  a,  1  Paige,  427. 

398.  Tense.  An  allegation  in  the  present 
tense  relates  to  the  time  of  filing  the  bill.  A. 
V.  Chan.  Ct,  1846,  Wheeler  «.  Heermans,  8 
Sancif.  Ch,,  697. 

399.  Aot  of  agent  The  answer  conceded 
that  the  defendant's  agent  had  repeatedly  ex- 
ercised authority  and  his  acts  had  always  been 
ratified,  but  insisted  that  in  the  case  in  suit  his 
act  was  without  express  authority  and  without 
the  knowledge  or  direction  of  the  defendants. 
Reld,  that  this  was  not  sufficient  to  avoid  the 
agent's  act.  Ct,  of  Appeals,  1858,  Wood  «. 
Auburn  &  Rochester  R.  R.  Co.,  8  JV.  T.  (4 
Seld.),  160. 

400.  Corporate  power.  The  power  of  a 
foreign  corporation  to  make  the  contract 
which  is  sought  to  be  enforced,  must  be  set 
forth  in  the  bill.  An  allegation  that  it  was 
incorporated  with  various  powers  and  duties, 
will  not  let  in  proof  of  a  power  to  loan  money 
and  take  security  on  land ;  and  setting  forth 
a  statute  enacted  after  the  transaction  in  ques- 
tion, is  not  enough.  A.  V,  Chan.  Ct.,  1846, 
Bard  v.  Chamberlain,  8  Sandf.  Ch.,  81. 

401.  When  a  foreign   corporation  sues,  it 


must  establish  its  right  to  bring  the  suit,  and 
to  make  the  contract  it  seeks  to  enforce ;  but 
it  is  sufficient  if  it  does  so  on  the  hearing,  and 
it  need  not  set  forth  its  authority  in  pleading. 
[6  Wend.,  478.]  JSupreme  Ct.,  Sp.  T.,  1847, 
Marine  &  lire  Ins.  Bank  o.  Jaunoey,  1  Barb., 
486.  Followed,  1848  [citing,  also,  Hob.,  211 ; 
1  Ohitt  PI.,  881;  1  Saund.,  840,  n.  2;  Ang. 
&  A.  on  Corp.,  668 ;  but  questioning  the  rea- 
son of  the  rule],  Oamden  &  Amboy  R.  R.  & 
Transportation  Oo.  «.  Remer,  4  Id.,  127. 

402.  WUL  A  bill  by  next  of  kin,  claiming 
from  executors  part  of  the  property  as  not 
effectually  disposed  of  by  the  will,  must  set 
forth  the  will.  Chancery,  1848,  Muir  t. 
Leake  &  Watts  Orphan  House,  8  Barb.  Ch^ 
477. 

403.  A  bill  alleging  that  there  was  an  in- 
strument in  writing  purporting  to  be  the  last 
will  and  testament  of  M.,  deceased,  and  to  be 
duly  executed  and  attested;  that  it  was  ad- 
mitted to  probate  as  a  will  of  real  and  person- 
al estate,  and  that  letters-testamentary  were 
issued,  and  the  executors  took  upon  them- 
selves the  execution  of  the  instrument,  suffi- 
ciently shows  that  the  instrument  was  a  will, 
and  had  been  so  adjudged  by  the  Surrogate's 
Court  Supreme  Ct.,  1862,  Mason  v.  Jones, 
18  Barb,  461.  To  somewhat  similar  effect, 
Chancery,  1887,  Van  Oortlandt  v,  Beekman,  6 
Paige,  492. 

11.  Partition.    Contribution  to  Aties$mont. 

404.  Rights  of  parties.  In  a  partition 
suit,  under  the  statute  and  Rule  174,  the  bill 
must  state  the  rights  and  interests  of  all  the 
parties  in  the  premises,  so  far  as  known  to  the 
complainant,  or  as  he  has  information  and 
belief.  If  the  share  or  interest  of  any  party, 
or  if  the  ownership  of  the  inheritance,  is  con- 
tingent, so  that  the  parties  who  may  be  ulti- 
mately entitled  cannot  be  named,  the  com- 
plainant should  set  forth  the  nature  of  such 
contingent  interest.  And  whatever  the  com- 
plainant is  bound  to  state  in  his  bill,  the 
defendants  may  be  required  to  admit  or  deny  ' 
by  their  answers.  Chancery,  1837,  Yan 
Oortlandt  v.  Beekman,  6  Paige,  492. 

405.  PoBsession.  In  a  bill  for  partition, 
the  fact  that  the  complainant  is  in  possession 
of  the  premises,  may  be  presumed  from  the 
allegation  that  the  parties  are  seized  in  com- 
mon, and  need  not  be  averred.  Chancery, 
1882,  Jenkins  i;.  Van  Schaack,  8  Paige,  242. 
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40&  Sale  for  aBBeBsment.  Under  the 
Laws  of  1841, 826, — which  authorizes  the  sale 
of  real  estate  in  certain  cases  to  pay  assess- 
ments, &c., — ^a  bill  filed  by  a  part-owner  to 
compel  the  other  parties  interested  in  the 
premises  to  contribute,  must  distinctly  allege 
that  an  assessment  has  been  imposed  upon  the 
premises  which  is  legal  and  valid,  under  which 
the  premises  have  been  sold  or  are  liable  to 
be.  CTiancery,  1845,  Dikeman  «.  Dikeman,  11 
Faigey  484. 

407.  To  entitle  the  complainant  to  an  order 
to  extend  the  time  to  redeem,  the  bill  should 
not  only  show  a  valid  assessment  and  sale,  but 
it  should  also  be  verified  by  oath.  The  bill 
should  also  offer,  that  if  the  suit  should  be 
discontinued  or  dismissed,  the  complcdnant 
would  either  redeem,  &c. ;  or,  if  the  premises 
were  not  redeemed,  that  he  would  pay  inter- 
est.   And  if  the  complainant  is  irresponsible, 

^he  court  will  require  security.    Ih. 

12.  i^ecifto  Performance, 

408.  Mistake.  Where  an  agreement,  of 
which  specific  performance  is  sought,  is  of 
such  a  nature  as  to  authorize  the  court  to 
correct  any  mistake  which  has  been  made 
therein,  if  the  written  agreement  does  not  in 
fact  contain  the  true  agreement  between  the 
parties,  the  complainant,  when  he  wishes  to 
introduce  parol  proof  to  correct  it,  should  not 
merely  state  the  agreement  as  it  ought  to  have 
been  reduced  to  writing,  but  he  must  also 
state  the  substance  of  the  written  agreement, 
and  must  show  wherein  it  differs  ft'om  the 
one  actually  made.  Ohcmeery,  1844,  Coles  «. 
Bowne,  10  Paige^  626. 

409.  Statute  of  Frauds.  If  a  bill  for  spe- 
cific performance  sets  up  a  parol  contract, 
with  circumstances  taking  it  out  of  the  Statute 
of  Frauds,  the  defendant  cannot  plead  or  insist 
upon  the  statute.  Ct.  of  Errors^  1880,  Harris 
«j.  Knickerbacker,  5  Wend,^  688. 

18.  Statute  of  Fraude, 

410.  Demurrer.  Pleading.  The  Statute 
of  Frauds  does  not  alter  the  rules  of  pleading. 
If  the  complainant,  in  his  bill,  states  the 
making  of  a  contract,  without  alleging  that  it 
was  by  parol,  the  court  will  presume  that  it 
was  in  writing,  &o.,  if  necessary ;  and  defend- 
ant cannot  demur.  Where  the  agreement 
stated  in  the  bill  is  denied  by  the  answer  of 
the  defendant,  the  complainant  most  prove 


such  an  agreement  a^  will  be  valid  within  the 
Statute  of  Frauds ;  although  nothing  is  said  in 
the  answer  on  that  subject.  But  if  the  making 
of  the  agreement  is  admitted  by  the  answer, 
the  defendant,  in  such  answer,  must  insist 
that  it  was  not  in  writing,  and  therefore  not 
binding  upon  him.  Chancery^  1880,  Cozine 
•0.  Graham,  2  Paige^  177;  1832,  Ontario  Bank 
tJ.  Root,  8  Id,  478 ;  1844,  Coles  «.  Bowne,  10 
Id,y  626;  1845,  Ohamplin  ©.  Parish,  11  Id.^ 
405.  To  the  same  effect,  Ct,  of  Errors,  1830, 
Harris  a,  Knickerbacker,  6  Wend.,  638.  Su- 
preme Ct,  1848,  Gibbs  a.  Nash,  4  Barh,,  449. 
S.  P.,  Chancery,  1846,  Dart  t>.  Palmer,  1  Ba/rb. 
Ch,,  92.  A,  V.  Chan.  Ct.,  1844,  Vaupell  v. 
Woodward,  2  Sandf.  Ch.,  143.  See,  also, 
Lewin  «.  Stewart,*  10  Bow.  Pr.,  609. 

411.  DefinitenesB.  The  defence  that  an 
agreement,  admitted  to  have  been  made,  is  not 
in  writing,  must  be  pleaded  or  set  up  in  the 
answer  as  a  fact,  and  distinctly  put  in  issue. 
Averring  that  "  the  contract  is  void  in  law, 
and  that  the  defendant  is  not  bound  to  per- 
form the  same,"  is  not  definite  enough  to  put 
the  complainant  upon  proof  of  a  contract  in 
writing.  A.  V.  Chan.  Ct.,  1844,  Vaupell  v. 
Woodward,  2  Sandf  Ch.,  143. 

14.  Statutes.    Statute  Actions. 

412.  Defence.  It  is  not  necessary  in  setting 
up  a  defence  under  a  general  statute  to  set 
forth  the  statute.  It  is  sufficient  to  set  forth 
in  the  plea  or  answer  the  facts  bringing  the 
case  within  the  operation  of  the  statute,  and 
to  insist  that  upon  those  facts  the  plaintiff's 
right  or  remedy  is  at  ah  end,  or  never  existed. 
Chancery,  1888,  Bogardus  v.  Trinity  Church, t 
4  Paige,  178;  1889,  Van  Hook  v.  Whitlock,i 
7  Id.,  873. 

413.  Foreign  usury  laws.  To  set  up  the 
defence  that  a  foreign  contract  is  void  by 
foreign  usury  laws,  defendant  should  first 
state  what  those  laws  were  at  the  time  of  the 
transaction,  and  then  set  out  the  facts  which 
rendered  the  securities  void  according  to  those 
laws.  Chancery,  1844,  Curtis  i?.  Masten,  11 
Paige,  15. 

414.  In  an  action  given  by  statute,  the 

*  Beversed  on  another  ground,  17  Sow.  i>.,  6. 

t  Affirmed,  Ot.of  Emm,  1885, 15  Weni.,  Ill,  the 
only  opinion  stated  being  that  there  was  no  error  in 
the  decree,  either  in  matter  of  form  or  upon  the 
meiita. 

X  Affirmed  on  other  grounds,  26  Wend.,  48. 
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objection  that  it  appears  by  the  bill  that  the 
oomplainant  has  not  complied  with  the  direc- 
tions of  the  statute,  may  be  raised  at  any 
stage  of  the  oanse.  F.  Chan.  Ct.,  1889,  Man- 
ning 9.  Merritt,  Olarhe,  98. 

15.  Statute  of  LimitatioM,    New  Promise, 

415.  Antlcipatliig  defence.  A  complain- 
ant,  seeking  relief  npon  the  ground  of  fraud 
(2  Refo,  Stat,  801,  §  51),  need  not  allege  in  the 
bill  that  he  discovered  the  fraud  complained 
of  within  six  years.  And  a  demurrer  will  not 
lie  to  a  bill  Growing  that  the  fraud  occurred 
more  than  six  years  before  the  commencement 
of  the  suit,  unless  it  also  appears,  positively, 
or  by  necessary  intendment,  that  the  fraud 
was  discovered  by  the  party  aggrieved  more 
than  six  years  before  the  bill  was  filed.  Ohan- 
eery^  1846,  Radcliff  «.  Rowley,  2  Barb.  Oh.y 
28. 

416.  A  bill  filed  for  relief  on  the  ground  of 
fraud,  which  shows  on  its  face  that  the  fraud 
was  committed  more  than  six  years  before  the 
filing  of  the  bill,  should  not  merely  state,  in 
anticipation  of  the  defence  of  the  Statute  of 
Limitations,  that  the  fraud  was  discovered 
within  six  years,  but  show  that  it  could  not 
with  reasonable  diligence  have  been  discovered 
sooner.  JV.  F.  Superior  Ot^  1850,  Mayne  v, 
Griswold,  8  Sanc^f.^  468 ;  S.  0.,  9  K  T,  Leg. 
Obs.,  25. 

417.  Where  the  plaintiff;  who  resided  in 
England,  alleged  in  his  bill,  that  he  was  in- 
duced to  purchase  bonds  of  a  corporation  by 
the  false  statements  of  the  defendant,  who  was 
a  director  of  the  company,  and  was  therefore 
under  the  most  sacred  obligation  to  make  cor- 
rect and  truthful  representations  in  the  prem- 
ises, which  statements  were  calculated  and 
intended  to  mislead,  and  were  artftilly  con- 
trived for  that  purpose ;  and  there  was  noth- 
ing to  excite  the  suspicions  of  the  plaintiff 
and  the  interest  on  the  bonds  was  regularly 
paid  until  a  period  short  of  six  years  before 
the  filing  of  the  bill ; — Eeld^  upon  demurrer, 
that  the  plaintiff  had  satisfactorily  accounted 
for  the  non-discovery  of  the  fraud  according 
to  this  rule.    lb. 

418.  A  pure  plea  of  the  statute  is  no  bar, 
where  there  are  circumstances  stated  in  the 
bill  which  take  the  case  out  of  it,  unless  the 
plea  is  accompanied  with  an  answer  destroy- 
ing the  force  of  those  circumstances,  by  issua- 
ble averments.    [Beames*  PL,  169;  2  Yes., 


485;  15  Id.,  485;  Prec.  in  Oh.,  885;  8  Atk., 
70 ;  1  Ball  <fc  B.,  178.]  Chancery,  1828,  Kane 
«.  Bloodgood,*  7  Johns.  Oh.,  90;  1818,  Good- 
rich f>.  Pendleton,  8  Id.,  884. 

419.  Defence  to  part  The  Statute  of 
Limitations  is  not  well  pleaded  as  a  bar  to 
the  whole  of  the  complainant^s  demand,  if  it 
is  a  good  defence  to  a  part  only.  Chancery, 
1829,  Wood  V.  Riker,  1  Paige,  616. 

420.  Presnmptloafl  of  payment,  founded 
on  the  lapse  of  time,  are  matter  of  evidence 
resulting  from  facts  in  the  case,  and  are  not, 
in  many  cases,  propria  jure,  a  matter  of  plea 
in  bar.  A  defendant  who  is  a  stranger  to 
the  transaction,  need  not,  in  his  answer,  insist 
directly  upon  presumption  of  payment  If  he 
insists  his  ignorance  of  the  debt  and  its  stale- 
ness,  and  that  he  has  a  complete  title,  it  is 
sufficient  to  enable  him  to  raise  the  objection, 
at  the  hearing,  of  presumption  of  payment 
Chancery,  1821,  Giles  9.  Baremore,  6  Johns, 
Ch.,  545. 

421.  In  pleading  a  sabsequent  pramlM^ 
in  order  to  avoid  the  Statute  of  Limitationa,  it 
is  necessary  to  aver  definitely  the  time  of  such 
promise ;  a  general  averment  of  repeated  ac- 
knowledgments amounts  to  nothing.  [2  Yes., 
84 ;  .19  Id.,  185.]  Ct.  of  Appeals,  1858,  Blood- 
good  V,  Bruen,  8  K  7.  (4  Seld.),  862 ;  revers- 
ing S.  0.,  4  Somdf.,  427. 

16.  Usury. 

422.  Relief  against  suit  at  law.  Where 
it  is  apparent  on  the  face  of  the  bill  that  the 
borrower  can  establish  his  defence  of  usury  at 
law,  under  the  act  of  1887,  his  bill  for  reliof  in 
equity,  against  the  suit  at  law,  is  bad  on  de- 
murrer. In  such  case  the  court  will  not  take 
jurisdiction.  F.  Chan.  Ct.,  1840,  Skinner  «. 
Christmas,  Cla/rhe,  268. 

But  where  the  bill  is  filed  to  set  aside  a 
usurious  mortgage,  with  power  of  salci  given 
by  the  complainant  to  the  defendant,  and  no 
action  at  law  has  been  brought  on  the  usurious 
security,  the  court  is  bound  by  the  statute  to 
take  jurisdiction.  Trowbridge  «•  Ohristmas, 
Id.,  271. 

423.  Under  Rule  17  as  amended,  whatever 
is  stated  in  a  bill  to  avoid  a  contract  for  usury 
as  the  act  of  the  defendant,  or  as  a  fact  within 
his  personal  knowledge,  if  not  denied  by  the 


*  Affirmed,  a.  of  Srrori,  1826,  8  Oow.,  860,  but 
no  opinion  reported. 
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AMwer,  is  admitted.     Ohanc&ry^  1842,  Ander- 
son i>.  Rapelye,*  9  Paige,  488. 

17.  WaaU. 
424.  In  a  bill  to  restrain  the  lessee  from 
cutting  down  trees,  it  is  admissible  to  set 
forth  the  extent  of  the  complainant's  title, 
and  facts  to  meet  defendant's  pretence  that 
the  trees  were  necessary  for  fencing,  &c.,  and 
that  the  trees  alleged  to  be  ornamental,  were 
so  considered  by  former  owners.  Chancery, 
1886,  Hawley  v.  Wolverton,  6  Paige,  522. 
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I.  Genxbal  Psinciplbs. 

l.OftJie  Changes  introduced  by  the  Code. 

1.  The  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all 
such  actions  and  suits  abolished.  Coda  of  Pro.  ^ 
§69.. 

2.  All  the  fonns  of  pleading  heretofore  ex- 
isting are  abolished  ;  and,  hereafter,  the  forms  of 
pleading  in  civil  actions  in  courts  of  record,  and 
the  rules  by  which  the  sufficiency  of  the  plead- 
ings is  to  be  determined,  are  those  prescribed  by 
this  act.     Code  qf  Pro.,  §  140. 

3.  The  rules  for  "  determining  the  sufficiency 
of  pleadings,"  to  which  the  Code  refers,  are 
manifestly  rules  of  pleading  and  not  of  law. 
[Code,  §  140 ;  8  How,  Pr.,  497;  4  Id.,  819  ;  5 


Id.,  216,  472;  7  Barb.,  80.]  K  T.  Superior 
Ct,  1861,  Fry  v.  Bennett,  5  Sandf,  54 ;  S.  O., 
9  N.  Y.  Leg.  Obs.,  880;  less  fully,  1  Code  B., 
N.  &,  238. 

4.  Upon  a  given  state  of  facts,  the  law  pro- 
nounces the  same  judgment  since,  that  it  did 
prior  to  the  Code.  An  answer  stating  only  such 
facts,  as  under  the  former  system,  if  set  out 
in  a  special  plea,  would  have  made  the  latter 
bad  on  general  demurrer,  according  to  de- 
cisions determining  the  precise  question,  is 
frivolous.  N.  7.  Superior  Ct.,  1855,  Strong 
V,  Stevens,  4  Duer^  668. 

5.  The  fundamental  principles  of  plead- 
ing are  not  abolished.  Facts  must  still  be  set 
forth,  according  to  their  legal  effect  and  oper- 
ation, and  not  the  mere  evidence  of  those  facts, 
nor  {u*guments,  nor  inferences,  nor  matter  of 
law  only.  Nor  should  pleadings  be  hypo- 
thetical, nor  in  the  alternative.  Supreme  Ct.^ 
1849,  Boyce  v.  Brown,  7  Barb,,  80 ;  affirming 
S.  0.,  8  Bow.  Pr.,  891. 

6.  BquitaUe  causes.  The  Code  has  not 
changed  the  substance  of  the  old  rules  of 
equity  pleading,  and  a  complaint  seeking  equi- 
table relief,  should  set  forth  the  facts  as  much 
at  large  as  was  required  in  a  well-drawn  bill  in 
equity.  Thus  facts  important  only  with  refer- 
ence to  an  injunction  sought  for,  or  bearing 
only  on  the  question  of  costs,  may  be  alleged 
If.  Y,  Superior  Ct.,  1861,  Howard  v.  TiflBiny, 
8  Sandf.,  695. 

7.  A  complaint  in  an  equitable  action  under 
the  Oode,  must  not  contain  the  system  of  pre- 
tence and  charge  which  prevailed  in  the  for- 
mer chancery  pleading.  Supreme  Ct.^  Sp.  Z, 
1858,  Clark  f>.  Harwood,  8  How.  Pr,^  470. 

8.  Allegations  merely  formal — i.  «.,  such 
as  require  no  proof  at  the  trial — are  unneces- 
Btory  under  Uie  Oode.  Supreme  Ct.,  1857, 
Ensign  v.  Sherman,  14  Sow.  Pr.,  489 ;  revers- 
ing S.  C,  18  Id.,  85;  1858,  Bias  f>.  Short,  16 
Id.,  822. 

9.  Two  prominent  elements  intended  in 
the  new  system  are,  that  falsehoods  should 
not  be  put  upon  the  record,  and  that  the  plead- 
ings should  disclose  the  facts  relied  on  in  sup- 
port or  defence  of  an  action.  Ct.  of  Appeals, 
1854,  Bush  «.  Prosser,  11  N.  Y.  (1  Kern.), 
847 ;  reversing  8.  0.,  13  Barb.,  221. 

10.  Misconception  of  the  canse  of  ac- 
tion. Under  the  Oode  of  Procedure,  the 
judgment  may  be  sustained,  if  facts  were 
stated  in  the  complaint  which  warrant  it,  al- 
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thoQgli.  the  grounds  upon  which  it  was  ren- 
dered were  other  than  those  evidently  con- 
templated by  the  pleader.     Ot,  of  Appeals^ 

1854,  Wright  V.  Hooker,  10  K  T.  (6  Seld.), 
61. 

11.  Corporatioiis.  The  provision  of  2  Rev. 
Stat,  458,  §  8, — which  declares  that  in  suits 
brought  by  a  corporation,  it  shall  not  be  ne- 
cessary to  prove  on  the  trial  the  existence  of 
such  corporation,  unless  the  defendant  shall 
have  pleaded  in  abatement,  or  in  bar,  that  the 
plaintiff  is  not  a  corporation, — was  enacted  to 
relieve  plaintiffs  from  preparing,  in  every  case 
of  an  action  by  a  corporation  where  the  gen- 
eral issue  was  pleaded,  to  prove  their  charter. 
If  defendant  desired  to  litigate  that  question, 
he  was  required  to  plead  the  fact  expressly. 
The  Code  has  not  abolished  that  provision. 
Taking  §§  140  and  421  together,  it  will  be  seen 
that  the  prior  practice  and  forms  of  pleadings 
are  abolished  only  in  a  qualified  manner ;  and 
there  is  no  inconsistency  or  repugnancy  in  ap- 
plying the  provision  referred  to  from  the  Re- 
vised Statutes  to  actions  under  the  Code. 
There  are  the  same  reasons  of  convenience  for 
it  now  as  under  the  former  system,  and  it  does 
not  conflict  with  the  Oode.     Ct.  of  Appeals^ 

1855,  Bank  of  Genesee  o.  Patchin  Bank,  18 
iT.  F.  (8  £jBm,\  809.  Compare  Pleading, 
AT  Common  Law,  825-^27,  815-817. 

12.  The  former  rules  relative  to  profert 
and  oyer,  have  no  application  to  actions  un- 
der the  Oode.  JV.  F.  Com,  PI,  J^.  T,,  1856, 
Mayor,  &c.,  of  N.  Y.,  «.  Doody,  4  AhhoM 
Pr,,  127.  N,  F.  Superior  Ot,,  1862,  Bright 
«.  Ourrie,  6  Swndf,,  488 ;  S.  C,  10  N.  F.  Leg. 
OU,  104. 

13.  Even  if  they  had,  the  omission  of  an 
executor  to  m^e  profert  of  letters-testament- 
ary, is  not  ground  of  demurrer.  Supreme  (H*, 
3p.  T.J  1858,  Welles  «.  Webster,  9  Haw,  IV., 
251. 

2.  What  is  tote  stated  in  Pleading, 

14.  In  general.  Neither  the  evidence  by 
which  the  facts  alleged  are  to  be  established, 
nor  the  legal  conclusions  to  be  derived  from 
such  facts,  can  properly  be  stated.  A  com- 
plaint is  sufficient,  if  it  contains  a  simple  state- 
ment of  faots  which,  if  proved,  will  entitle 
the  plaintiff  to  judgment.  The  answer,  in 
like  manner,  is  sufficient  if  it  deny  generally, 
all  the  faots  stated  in  the  complaint,  or  speci- 
fioally,  any  particular  fact  stated,  so  as  to  form 
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an  issue  of  fact  upon  the  matters  of  the  com- 
plaint ;  or,  i^  admitting  the  facts  stated  in  the 
complaint  to  be  true,  it  states  other  facts 
which,  if  proved,  will  countervail  the  legal 
effect  of  the  facts  alleged  in  the  complaint, 
and  admitted  to  be  true,  and  shows  that  not- 
withstanding the  truth  of  such  facts,  the  de- 
fendant, and  not  the  plaintiff,  is  entitled  to 
Judgment.  Supreme  Ot,  3p.  t.,  1849,  Russell 
«.  Olapp,  7  Barb,,  482.  To  similar  effect, 
Glenny  «.  Hitchins,  4  How,  Pr.,  98 ;  S.  0.,  2 
Oode  R,  56. 

15.  In  pleading,  the  Oode  does  not  author- 
ize the  party  to  set  out  all  the  evidence  in  the 
case,  nor. to  plead  a  mere  presumption  of  a 
fact.  Supreme  Ot,,  Sp,  T,,  1860,  Pattison  v. 
Taylor,  8  Barh.,  250. 

16.  In  general,  a  pleading,  to  be  good  by 
the  settled  principles  of  pleading,  as  modified 
by  the  Code,  must  state  the  facts  constituting 
a  legal  cause  of  action,  or  ground  of  defence ; 
and  these  should  he  set  forth  in  a  plain,  direct, 
definite,  certain,  and  traversable  manner,  and 
according  to  their  legal  effect.  Any  number 
of  fiftcts  constituting  one  cause  of  action  or  one 
defence,  may  be  combined ;  but  each  cause  of 
action,  and  each  defence,  should  be  separately 
stated.  Supreme  Ot^  1849,  Boyce  v.  Brown, 
7  Barb,,  80;  affirming  S.  0.,  8  How,  Pr.,  891. 

17.  An  answer  justifying  under  a  right  of 
way  must  set  up  the  grant  actual  or  presumed 
on  which  it  rests.  Alleging  that  defendant 
claims  a  right  of  way  by  grant,  without  stat- 
ing any  thing  more,  or  that  he  had  the  use  of 
the  way  by  a  mere  license,  which  is  revoca- 
ble, or  that  he  claimed  it  by  virtue  of  an 
agreement  whi()h  is  not  showii  to  have  been 
performed  on  his  part,  or  was  not  mutual,  is 
bad.    lb, 

la  !t'act8  und  evidence.  Under  the  Code, 
the  pleader  must  aver  only  the  fftcts  on  which 
his  cause  of  action  or  his  defence  rests,  and 
not  the  circumstances  which  tend  to  prove 
that  fact*  Supreme  Ot,,  Ohamben,  1849,  Shaw 
c.  Jayne,  ^How.  Pr,,  119 ;  Floyd  «.  Dearborn, 
2  Oode  R,,  17;  Sp,  T.,  1860,  Knowles  «.  Gee,  8 
Bcvrb,,  850 ;  S.  0.,  4  How.  TV.,  817 ;  8  Oode  R, 


*The  dootrine  asserted  in  Bnrgfet  v,  Bssell,  6 
Bow,  /v.,  192;  Roohester  City  Bank«.  Snydam,  M,, 
216 ;  and  Le  Koy  «.  ManfaaU,  8  Id,,  «7S,  that  this  fole 
was  limited  to  pleading  aotions  and  defeneea  of  a 
legal  nature,  is  overruled  in  WiUiaoiBV.  Hayen,  5  /r/., 
470,  and  many  subseqaent  cases. 
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81.    To  similar  effect,  1851,  Williams  «.  Hayes, 
6  jffbw.  iV.,  470. 

19.  Distinction  between  pleading  facts,  and 
the  evidence  of  facts,  stated.  Talman  v,  Roch- 
ester City  Bank,  18  Barb.,  128. 

20.  Instanoes  of  the  application  of  the  mle, 
that  facts,  not  evidence,  must  be  pleaded. 
Smith  «.  Brown,  17  Barb.,  481;  Walter  v, 
Lockwood,  28  Id.,  228 ;  8.  0.,  4  AbbotW  Pr,, 
807 ;  Hyatt  v.  McMahon,  25  Barb.,  457 ;  Allen 
tj.  Patterson,  72^.  F.  (8  3eld.),  476;  Peoples. 
Ryder,  12  K  Y,  (2  Kern.),  488 ;  affirming  8. 
C,  16  Barb^  870 ;  8tone  «.  De  Puga,  4  Saru^f., 
681;  Radde  «.  Rnokgaber,  8  Duer,  684; 
Wooden  «.  8trew,  10  ffow.  Fr.,  48 ;  Eddy  «. 
Beach,  7  Abbotts'  Fr.,  17;  Dows  tj.'Hotchkiss, 
10  y.  Y.  Leg.  Obe.,  281 ;  Shaw  v.  Jayne,  4 
5i>fr.  Fr.,  119 ;  Clark  «.  Harwood,  8  Id., 
470 ;  Page  «.  Boyd,  11  /<2.,  416 ;  Buzzard  v, 
Knapp,  12  Id.,  504. 

21.  Aoonraoy.  The  plaintiff  most  state 
the  facts  constitnting  his  cause  of  action.  He 
is  not  at  liberty  to  make  it  ont  by  proving 
facts  not  alleged.  If  he  woald  charge  the  de- 
fendants as  common  carriers,  he  must  state 
that  they  were  such ;  and  if  he  does  not  al- 
lege a  compensation  for  the  carriage,  their 
agreement  must  be  regarded  as  made  without 
a  consideration.  If  a  demand  is  necessary  to 
show  a  right  of  action,  it  must  be  averred. 
Supreme  Ot^  1850,  Bristol  9.  Rensselaer  ds 
Saratoga'R.  R.  Co.,  9  Barb,,  168. 

Consult,  however,  Yabianob. 

22.  The  averment  of  a  &ct  necessary  to  be 
established,  oannot  be  dispensed  with  because 
it  may  be  presumed  from  the  existence  of 
other  facts.  [15  Barb.,  84.]  Supreme  Ot, 
Sp.  T,,  1856,  Van  De  Sande  o.  Hall,  18  Ewi. 
Fr.,  458. 

23.  General  aTerment  of  Indebtedneaa. 
A  complaint  stating  in  substance  that  on,  dec., 
at,  &C.,  the  plaintiffs,  at  the  request  of  the  de- 
fendant, sold  and  deliyered  to  him  goods  for 
which  he  then  owed,  or  was  then  bound  to 
pay,  the  plaintiffs,  the  sum  of,  dEC. ;  and  further 
averring  that  there  was  then  due  them  from 
the  defendant  the  said  sum,  for  which  sum 
the  plaintiffs  demanded  judgment^ — states  facts 
enough  to  constitute  a  cause  of  action.  These 
facts  are  implied  in  a  statement  that  ^*  defend- 
ant is  indebted  to  plaintiffs  in  the  sum  of,  &c., 
for  goods  sold,"  describing  the  sale  as  above, 
in  form  as  in  an  old  count  in  assumpsit  The 
allegation  that  the  price  is  ^^due,'^  may  be 


reasonably  intended  to  mean  that  it  is  paya- 
ble. 0%^  of  Appeals,  1852,  Allen  «:  Patter- 
son,* 7  K  Y,  (8  /&M.),  476.  (To  similar  effect, 
jy.  F.  Oom.  Ft,  Sp.  T.,  1849,  Tucker  c. 
Rushton,  7  N,  F.  Leg.  Obe.,  816 ;  S.  C,  2 
Code  B.,  59.)  Followed  in  a  case  where  the 
nature  of  the  items  of  the  account  were  not 
stated,  N.  Y.  Superior  Ct,  1856,  Graham  c. 
Camman,  5  2>w«r,  697;  8.  C,  18  ^<?w.  Fr., 
860.  Compare  Chamberlin  v.  Kaylor,  2  E. 
D.  Smith,  184 ;  and  see  Farron  «.  Sherwood, 
17  K  Y.  (8  Smith),  227. 

24.  A  complaint  to  recover  for  money  lent 
to,  and  paid,  laid  out,  and  expended  for,  the 
defendant  at  his  request,  is  sufficient  under  the 
Code ;  though  as  general  in  its  allegations  of 
the  particulars  of  the  cause  of  action  as  the 
old  form  of  a  declaration  in  indebitai/ue  as- 
sumpsit. If  the  defendant  wishes  a  more  de- 
tailed statement,  his  remedy  is  to  demand  a 
copy  of  the  account,  or  the  particulars  of  the 
cause  of  action.  [8  Seld.,  476.]^  jV.  F.  Su- 
perior Gt.,  Chambers,  1854,  Cudlipp  v.  Whip- 
ple, 4  Du&r,  610 ;  8.  C,  1  AlibotW  Fr.,  106. 

25.  A  claim  for  services  was  stated  as  fol- 
lows :  That  the  plaintiffs,  at  the  time  herein- 
after mentioned,  and  before  and  afterwards, 
were  partners  and  stockbrokers  at,  dEC,  and 
that  they  reasonably  deserve  to  have  from 
the  defendant  for  their  services  as  such  stock- 
brokers, in  making  purchases  and  sales  of 
stock,  which  they  were  employed  by  the  said 
defendant  to  make,  and  which  they  did  make 
as  his  brokers,  during  the  year  1854,  a  Urge 
sum  of  money,  to  wit,  the  sum  of  $115,  or 
thereabouts,  and  that  the  defendant  has  not 
paid  the  said  commissions,  or  any  part  thereof 


•  In  Ohesbrough  «.  N.  T.  A  Erie  B.  R.  Co.,  i6 
Barb.,  9 ;  S.  C,  18  How.  />».,  667,  it  was  said  that  thift 
OMd  is  not  an  aathority  as  to  the  atandard  of  defl- 
niteneas  and  certainty  required  in  pleading ;  and  in 
Blanohard  v.  Strait,  8  How.  Br.,  88,  aaoh  a  oomplaint 
was  held  indefinite  and  nnoertain.  So  in  Wiggin  9. 
Gana  {N.  Y.  Superior  Ot.,  1851, 4  Sand/.,  646),  it  was 
held,  that  atating  that  a  set-off  claimed  was  for  work 
and  labor,  and  for  goods,  wares,  and  merohanduie, 
in  the  language  of  the  common  counts  in  aasumpeit 
under  the  old  practice,  was  indefinite  and  uncer- 
tain. But  such  a  complaint  was  held  sufBdently 
definite  and  certain  in  Adams  «.  HoUey  {Svprfpu 
Ot.,  Sp.  T.,  1854),  12  Bow.  Pr.,  826.  So,  also,  in  Dowb 
«.  Hotohkiss  (Supreme  Ot.,  Sp.  T.,  1852),  10  N.  Y. 
Leg,  Obe.,  281,  a  complaint  in  this  form  alleging  an 
indebtedness  on  an  account  was  held  suffioientiy 
definite  and  certain. 
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to  the  plaintiff,  ffeld^  snfficieiit  on  demurrer, 
thoagh  it  would  be  obnoxious  to  a  motion  to 
make  more  definite  and  certain.  ^.  Y.  Supe- 
rior Ct,^  1866,  Merwin  t>.  Hamilton,  6  Du&r^  244. 

26.  A  complaint  which  merely  states  that 
the  defendant  is  justly  indebted  to  the  plain- 
tiff for  moneys  had  and  received  by  him  to 
the  use  of  the  plaintiff  and  that  being  so  in- 
debted, he  became  liable  to  pay  the  amount 
to  the  plaintiff,  is  bad  upon  demurrer,  for  the 
reason  that  it  simply  af&rms  a  legal  conclu- 
sion, without  stating,  as  required  by  the  Code, 
the  facts  which  constitute  the  cause  of  action. 
jr.  F.  Swp&rwr  Ot,^  Sp.  T.,  1868,  Lienan  «. 
Iincoh^  2  Duer,  670;  8.  0.,  12  K  F.  Leg, 
Obs,,  29.  8.  P.,  N.  F.  Com.  PI,  Drake  v.  Cock- 
roft,  4  E,  D,  Shnith,  84;  8.  C,  1  AhbotW  Pr,, 
208 ;  10  ffow,  Pr,,  877 ;  and  see  8eeley  «.  En- 
gell,  17  Barb.,  680. 

27.  A  complaint  averring  that  the  defend- 
ant is  indebted  to  plaintiff  for  services  ren- 
dered for  the  defendant,  as  his  attorney  and 
counsel,  in  divers  suits,  and  for  other  profes- 
sional servi^^es,  and  at  his  request,  and  for 
money  paid  out  and  expended  for  the  defend- 
ant^ at  his  request,  previous  to  a  day  named, 
sufficiently  states  a  cause  of  action,  and  the 
plaintiff  is  not  confined  to  proof  of  one  item. 
Supreme  Ot,y  1868,  Beekman  v.  Platner,  16 
Barb.,  660. 

28.  In  an  action  by  a  corporation  to  re- 
cover funds  received  by  the  defendant  as  their 
treasurer,  if  the  complaint  shows  the  relation 
of  the  parties,  and  sdleges  as  a  matter  of  fact 
that  defendant  is  indebted,  giving  a  statement 
of  the  items  of  moneys  received  by  him,  this 
k  equivalent,  on  demurrer,  to  alleging  that  all 
that  is  essential  to  make  him  indebted  has 
been  done,  and  consequently  that  a  demand 
has  been  made.  In  such  a  case  the  summons 
is  a  sufficient  demand ;  and  if  none  were  made, 
the  defendant  should  pay  the  debt,  but  not  the 
costs.  Supreme  Gt,,  1867,  8econd  Avenue  R. 
R.  Co.  «.  Coleman,  24  Barb.,  800. 

29.  Conclusions  of  law.  Uncertain  state- 
ments and  conclusions  of  law, — Reld,  bad. 
Levy  «.  Bend,  1  E,  D.  Smith,  169. 

30.  Payment.  A  complaint  must  set  forth 
all  the  material  issuable  facts  which  are  re- 
lied on  as  establishing  the  plaintiffs  right  of 
action,  and  not  the  inferences  from  those  facts, 
whichy  under  the  advice  of  his  counsel,  he  may 
deem  to  be  the  conclusions  of  law.  The 
fiiots  to  be  stated  must  be  real,  traversable 


facts,  as  distinguished  from  conclusions  of  law. 
Thus  under  a  complaint  alleging  that  the  plain- 
tiff settled  an  account  by  paying  in  money  the 
whole  amount  claimed  to  be  due,  and  claim- 
ing to  recover  a  sum  which  he  overpaid  in 
consequence  of  an  overcharge  in  the  account, 
the  plaintiff  cannot  recover  on  proving  that 
he  settled  the  account  by  an  order  for  delivery 
of  stock.  K  F.  Superior  Ct.,  1862,  Mann  «. 
Moorewood,  6  Sandf.,  567. 

31.  Bale  to  third  person  on  defendant's 
credit.  When  goods  sold  are  delivered  to  a 
third  person  for' the  exclusive  use  of  such  per- 
son, his  authority  to  receive  them,  and  their 
delivery  to  him,  are  material  and  issuable  facts, 
which  the  plaintiff  in  an  action  against  the 
purchaser,  is  bound  to  prove  upon  the  trial, 
and  is  therefore  bound  to  aver  in  the  com- 
plaint It  is  true  that  the  delivery  of  goods 
sold  to  a  third  person  for  the  use  of  such  per- 
son, un3er  an  authority  from  the  purchaser, 
is,  in  judgment  of  law,  a  delivery  to  such  pur- 
chaser; but  it  is  so,  not  as  a  fact,  but  as  a 
conclusion  of  law.  N,  Y.  Superior  Ot,^  1863, 
Smith  f).  Leland,  2  Ihier,  497.  i 

32.  But  under  an  allegation,  in  such  case, 
of  a  sale  and  delivery  to  the  defendant,  proof 
of  a  delivery  to  the  third  person  at  the  defend- 
ant's request,  and  followed  by  his  ratification 
and  promises  to  pay,  is  not  a  &ilure  to  prove 
the  plaintiff's  allegations  in  their  entire  scope 
and  meaning,  but  a  variance  in  some  particu- 
lars only,  and  may  be  disregarded  if  the  de- 
fendant does  not  appear  to  have  been  misled. 
iT.  Y.  Superior  Ct.,  1867,  Rogers  «.  Verona, 
1  Bo9%o.,  417. 

33.  That  a  variance  in  this  respect  is.no 
ground  for  reversal,  when  the  whole  merits 
have  been  investigated  and  full  justice  done. 
K  Y.  Com.  PI,  1861,  Briggs  c.  Evans,  1  E. 
D.  Smith,  192. 

34.  Validity  of  instnunent  Wliether  a 
written  instrument,  under  which  plaintiffs 
claim  possession  as  mortgagees,  is  or  is  not  a 
valid  mortgage,  is  a  question  of  law,  and  to 
enable  the  court  to  determine  it,  when  the 
action  is  founded  upon  the  instrument,  either 
the  whole  instrument,  or  those  provisions 
which  are  relied  on,  as  giving  to  it  the  char- 
acter of  a  mortgage,  must  be  set  forth  in  the 
complaint,  or  a  copy  annexed.  N.  Y.  Superior 
Ct.,  1858,  Fairbanks  t.  Bloomfield,  2  Duer, 
849. 

35.  Merely  averring  that  the  note  in  suit 
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was  obtained  from  the  defendant  by  fraud,  and 
is  without  consideration  and  void,  is  bad.  It 
presents  no  issuable  fact.  [4  How.  Pr.,  98, 
847.]  Supreme  Ot,,  Chambers,  1850,  McMur- 
ray  v.  Gifford,  6  Eow,  Pr,,  14. 

36.  —  of  ^ectioii.  In  an  action  to  try  the 
title  to  an  office,  an  allegation  in  the  complaint 
that  ^^  at  an  election  duly  and  legally  held  . . . 
pursuant  to  the  statute  in  such  case  made  and 
provided,"  for  the  election  of  a  county  judge, 
to  discharge  the  duties  of  that  office,  from  a 
specified  day,  for  four  years,  the  relator  was 
elected  such  judge,  and  that  a  m^ority  of  the 
legal  votes  was  given  for  him,  is  an  allegation 
of  matters  of  fact,  and  not  of  a  conclusion  of 
law ;  and  it  sufficiently  states  the  time  of  the 
election.  There  is  a  reference  to  the  statute, 
and  that  fixes  the  precise  time.  There  could 
be  no  election  on  any  other  day  than  that  fixed 
by  statute.  If  more  definiteness  is  necessary, 
a  motion  and  not  a  demurrer  is  the  remedy. 
Ct.  of  Appeals,  1866,  People  «.  Ryder,  12 
y.  r.  (2  Eem.),  488;  affirming  S.  0.,  16 
Barb,,  870. 

37.  Idahaity.  An  allegation  that  a  defend- 
ant^ as  executrix,  controls  and  manages  the 
estate  of  the  deceased,  and  is  responsible  there- 
for, is  a  conclusion  of  law  and  not  a  fact 
Supreme  Ot,,  Sp,  T,,  1869,  Phinney  «.  Phinney, 
17  jBbtr.  Fr.,  197. 

38.  Liability  of  special  partner.  In  an 
action  against  partners,  seeking  to  charge  as 
a  general  partner  one  who  was  a  special  part- 
ner under  the  statute,  it  is  not  proper  that  the 
complaint  should  set  forth  the  special  partner- 
ship, and  the  acts  in  violation  of  the  statute, 
relied  on  as  rendering  the  defendant  liable  as 
a  general  partner;  but  he  should  be  charged 
as  a  generd  partner.  Facts  and  not  evidence 
are  to  be  pleaded.  If.  T.  Superior  Ct,,  1861, 
Stone  V.  De  Puga,  4  Sandf.^  681. 

39.  Ownership.  In  an  action  on  a  contract 
made  by  the  defendant  with  a  third  person, 
the  plaintiff  showed  title  to  the  cldm  only  by 
the  allegation,  ^^  the  said  plaintiff  is  now  the 
sole  owner  of  the  said  demand."  Held,  on 
demurrer,  that  the  allegation  was  insufficient. 
It  was  merely  an  allegation  of  a  conclusion  of 
law.  The  defendant  had  a  right  to  be  informed 
by  the  compltunt  how  the  plaintiff  became  the 
owner  of  the  demand ;  whether  by  purchase, 
assignhient,  operation  of  law,  or  how  other- 
wise. Some  fact  or  facts  should  be  stated  by 
which  it  would  appear  how  he  became  such 


owner.  [7  Barb.,  482;  4  How.  Pr.,  202;  5 
Id.,  14;  10  Id.,  238.]  Supreme  Ct.,  Sp.  21, 
1866,  Thomas  «.  Desmond,  12  Ho^.  Pr.,  821. 
To  the  same  effect,  1864,  Adams  9.  Holley,  Id., 
826. 

40.  Party  in  interest  An  allegation  in  a 
pleading  that  a  party  to  the  action  is  not  the 
real  party  in  interest,  or  that  a  third  party 
who  is  shown  by  the  adverse  pleading  to  be  a 
necessary  party,  has  not  any  interest,  is  bad 
upon  demurrer,  for  the  allegation  does  not  in- 
volve a  traversable  fact^  but  merely  a  conclu- 
sion of  law.  Supreme  Ct,  Circuit,  1849, 
Bentley  «.  Jones,  4  How.  Pr^  202;  Sp.  71, 
1849,  Bnssell  v.  Olapp,  4  Id.,  847;  S.  0.,  8 
Code  R,  64. 

41.  Intent.  The  eomplaint  in  an  action 
to  restrain  proceedings  by  advertisement  to 
foreclose  a  mortgage,  under  the  statute,  alleged 
that  the  defendant,  being  an  attorney,  bought 
the  mortgage  and  immediately  commenced  the 
proceedings  to  foreclose,  and  alleged  that  he 
bought  it  with  intent  to  sue  thereon  contrary 
to  the  statute,  ffeld,  that  the  foreclosure  not 
being  a  suit^  the  latter  allegation  was  a  mere 
conclusion  of  law,  and  not  admitted  by  a  de- 
murrer. Supreme  Ct,,  J^,  T.,  1860,  Hall  «. 
Bartiett,  9  Barb,,  297. 

4Z  Breach  of  oblifiatlon.  Qroand  of 
judgment  In  an  action  against  a  surety  for 
the  performanoe  of  a  special  agreement^  to  re- 
cover damages  for  the  principal's  failore  to 
perform,  an  averment  that  the  principal  "failed 
to  fulfil  his  obligations  by  virtne  of  said  instru- 
ment,'*  is  not  sufficient,  nor  is  an  averment 
that  plaintiff  had  recovered  judgment  against 
the  principal  "  on  account  of  his  failure  to  ful- 
fil his  obligations."  The  facts  themsdves,  not 
the  legal  conclusions,  ought  to  be  pleaded.  [7 
Barb.,  80;  Id.,  482;  Whitt  Pr.,  161.]  Supreme 
Ct.,  1862,  Van  Schaick  v.  Winne,  16  Barb^  89; 
S.  P.,  Lawrence  v.  Wright,  2  Buer,  678. 

4a  An  Implied  promise  is  a  oondnsion  of 
law.  It  is  sufficient  to  state  facts  showing  the 
duty  from  which  the  law  implies  a  promise, 
without  also  alleging  in  terms. a  promise.  Ct. 
of  Appeals,  1868,  Farron  v.  Sherwood,  17  K 
r.  (8  Smith),  227.  Supreme  Ct.^  Chambers 
(1849?),  Glenny  v.  Hitchins,  4  jSiw.  Pr.,  98; 
S.  0.,  2  Code  B.,  66;  S^.  T.,  1862,  Dows  «. 
Hotchkiss,  10  iV.  Y.  Leg.  Obs.,  281 ;  S.  P., 
1849,  Russell  v.  Clapp,  7  Barb.,4S2.  Oontra, 
Hall  «.  Southmayd,  16  Id.,  82;  Gropsey  «. 
Sweeney,  27  Id.,  810 ;  S.  0.,7  AbbotW  Pr.,  lSi9. 
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SL  Fleadviig%  not  Evidence, 

44.  The  pleading  of -a  party  is  not,  under 
the  Code,  evidence  in  his  own  behalf.  Sti^ 
preme  Ct,  Sp.  71,  1869,  Ames  v.  Huribut,  17 
Ihw.  Fr,,  185;  8.  P.,  1856,  Voris  v,  McOredy, 
16  Id.,  87. 

49.  No  pleading  can  be  used  in  a  crimi- 
nal pxoeeontion  against  the  party,  as  proof  of  a 
fact  admitted  or  alleged  in  such  pleading.  Oode 
qf  Fro.,  §  167,  lad  ekme. 

n.  The  Complaint. 
1.  Title  of  the  Oauee^  dtc. 

46.  Thaocniqilaintalialloontain:  thetitle 
of  the  cause,  specifying  the  name  of  the  court  in 
which  the  action  is  brought,  the  name  of  the 
county  in  which  the  plaintiff  desires  the  trial  to 
be  lutd,  and  the  names  of  the  parties  to  the  ac- 
tion, plaintiff  and  defendant.  OodeqfPro^  §  142, 
subd.  1. 

47.  Name  of  the  court  Where  summons 
and  complaint  are  served  together,  if  the  name 
of  the  court  appears  in  the  summons  its  omis- 
sion from  the  complaint  should  be  disregarded 
as  a  technical  irregularity,  which  cannot  injure 
the  defendant.  [8  How.  Pr^  278.]  Supreme 
Ct.,  Sp.  Z,  1858,  Van  Namee  v.  Peoble,  9 
How,  Fr.,  198.  Followed,  1856,  Van  Ben- 
thnysen  «.  Stevens,  14  Id,,  70. 

48.  The  place  of  trial  must  be  clearly  stated 
in  the  complaint,  and  the  omission  to  state  it 
is  not  like  a  mere  irregularity.  This  defect  in 
the  complaint  is  not  waived  by  the  obtaining 
of  time  to  answer,  nur  can  it  be  cured  by  ref- 
erence to  the  summons.  The  complaint  in 
such  case  must  be  amended  or  stricken  out  as 
irregular.  But  upon  motion  for  such  amend- 
ment before  issue  joined,  the  court  will  not  fix 
upon  a  particular  county  as  the  place  of  triaL 
Supreme  Gt.,  Sp.  T.,  1864,  Merrill  v,  Grinnell, 
10  How.  Fr,,  81 ;  S.  0.,  less  fully,  12  N,  7. 
Leg,  Ohs,,  286.  Followed,  1858,  Hotohkiss  v. 
Crocker,  15  How,  Fr,,  836. 

49.  Names  of  parties.  When  plaintiff  is 
ignorant  of  the  name  of  a  defendant,  he  may  be 
designated  by  any  name ;  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding 
may  be  amended.  Obde  qfPro.,  §  176.  See,  also, 
Pajltus,  897,  398. 

50.  The  complaint  of  an  infant  suing  by 
guardian  should  be  entitled  with  the  name  of 
the  infant,  adding,  *^  by  A.  B.,  his  guardian,'' 
against,  &o. ;  but  it  is  enough  if  the  names  of 
the  parties  appear  correctly  in  the  body  of  the 
eomphunt.  Supreme  Ct,  Sp,  T.^  1848,  Hill  v. 
Thaoter,  2  Code  R,  8 ;  S.  0.,  3  How,  Fr,,  407. 


51.  On*  plalntiC  repnaeiiting  many  odi- 
era.  An  action  cannot  be  maintaiued  for  the 
benefit  of  an  unincorporated  society  in  the 
name  of  a  member,  merely  upon  an  tdlegation 
that  the  members  are  extremely  numerous; 
but  the  complaint  must  set  forth  the  articles 
of  association  to  enable  the  court  to  determine 
whether  they  have  a  right  of  action  in  the  case,  ^ 
and  whetlier  the  plaintiff  named  has  authority 
to  sue  for  them.  A  statement  that  he  is  espe- 
cially authorized  to  do  so,  is  not  enough.  N. 
T,  Superior  Ot.j  1861,  Habicht  a.  Pemberton, 
4  Saw^.,  657. 

52.  In  an  action  in  wliich  an  ii\j  unction  is 
sought,  if  all  persons  interested  in  the  subject- 
matter  are  so  numerous  that  it  would  be  greatly 
inconvenient  to  make  them  all  parties,  one  of 
them  may  sue  on  behalf  of  all,  but  he  must  dis. 
tinctly  state  in  his  complaint  that  he  sues  as 
well  on  behalf  of  himself  as  on  behalf  of  all 
others  equally  interested  with  him.  Supreme 
Ot,,  Sp.  T,,  1851,  Smith  e.  Lookwood,  1  Code 
JSL,  N.  A,  819;  S.  O,  10  -^.  T.  Leg.  OU.,  12; 
1857,  Wood  e.  Draper,  24  .Bdf^.,  187;  S.  0., 
4  AhhoM  Fr,,  322. 

53.  The  complaint  by  one  or  more  of  a  nu- 
merous class,  may  state  that  the  plaintifib  sue 
for  the  benefit  of  those  interested  who  may 
*^come  in  and  contribute  to  the  expenses.*' 
Under  the  established  practice,  the  words  of 
the  Code  (§  119,  q.  v.,  Pastos,  548),-^'^  for  the 
benefit  of  the  whole," — mean  no  more.  Su^ 
preme  Ct.,  1854,  Dennis  9.  Kennedy,  19  Barb., 
517. 

54.  A  taxpayer  or  corporator  in  a  municipal 
corporation,  who  sues  as  such  for  an  iigunction 
against  the  corporation,  must  aver  in  his  com- 
plaint that  he  sues  in  his  own  behalf,  and  also 
in  behalf  of  all  others  similarly  interested  who 
may  come  in,  &c.  Supreme  Ct.,  Sjp.  T.,  1857, 
Wood  V.  Draper,  24  Barb.,  187;  8.  0.,  4  Ah- 
hotW  Fr.,  822. 

55.  Description  of  the  person.  A  com- 
plaint commencing  ^^A.  B.,  administrator  of 
the  goods,  &c.,  of,  &c.,  deceased,  plaintiff  in  this 
action,"  and  containing  no  other  statement  of 
the  fact  of  plaintiff's  appointment  as  admini>- 
trator,  does  not  allege  that  he  is  administrator, 
or  show  that  he  prosecutes  in  that  capacity. 
The  introductory  statement  is  a  deecriptio  per- 
ionce  merely.  [6  N.  Y.,  168;  4  Den.,  80;  17 
Wend.,  197 ;  9  Id.,  490 ;  8  Cow.,  235 ;  7  Barb., 
204.]  Supreme  Ot.,  1856,  Sheldon  «.  Hoy,  11 
How.  Fr.,  11. 
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56.  RasMii  of  makiiig  defondant  instead 
of  plaintiff  When  the  coiuent  of  any  one  who 
should  have  been  Joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  rea- 
son thereof  being  stated  in  the  complaint.     Ooda 

57.  Foar  joint-owners  of  a  yessel  having 
leased  her,  two  of  them  afterwards  bronght 
suit  for  her  hire,  ffeld^  that  though  a  legal 
action  could  only  be  sustained  by  all  suing  to- 
gether, yet  fewer  than  all  might  proceed  upon 
equitable  rights,  and  enforce  them  in  equity ; 
but  to  entitle  themselves  to  do  so,  they  must 

•  show  in  their  complaint  facts  which  excused 
them  from  Joining  the  co-owners  as  plaintiffs, 
and  must  Join  them  as  defendants,  unless  it 
were  shown  that  they  had  ceased  to  have  any 
interest  in  the  matters  in  controversy.  Ni  T, 
Superior  Ot.,  1856,  Coster  v.  N.  Y.  &  Erie  R. 
R.  Co.,  8  AbhoM  Pr.,  882 ;  8.  0.,  less  fhlly,  6 
Duer,  48. 

58.  Defendant  not  served,  omitted.  In 
an  action  corresponding  to  the  non-bailable 
actions  of  the  former  practice,  if  several  de- 
fendants are  Joined  in  the  summons,  but  only 
one  served,  the  complaint  may  be  against  the 
latter  only,  omitting  the  names  of  the  others. 
Supreme  Ot.,  Sp.  T.,  1851,  Travis  «.  Tobias,  7 
Row.  Fr.,  90. 

2.  Mode  of  stating  t?he  Came  of  Action. 

59.  The  complaint  ataall  contain  ...  2.  A 

plain  and  concise  statement  of  the  facts  consti- 
tuting a  cause  of  action,  without  unnecessary 
repetition.    €hde<ifPro.,  §  142,  subd.  2. 

60.  A  complaint  against  two  defendants! 

which  does  not  set  forth  facts  sufficient  to 
constitute  a  simple  joint  liability  of  both,  but 
shows  a  liability  partly  Joint,  and  partly  and 
principally  several,  is  fatally  defective,  and  de- 
fendants may  object  in  any  stage  of  the  suit. 
Supreme  Ct,^  1854,  Lewis  f>.  Acker,  11  ffbtc. 
Pr.,  168. 

61.  Anticipating  defence.  It  is  unneces- 
sary for  the  plaintiff  to  set  forth  in  his  com- 
plaint facts  which  are  matters  of  defence — 
e.  g.y  payments  made  to  him  on  account  of  the 
indebtedness  in  suit ;  and  if  he  does  so,  he 
cannot  be  compelled  to  make  such  allegations 
more  definite  and  certain.  Supreme  Ot,^  Sp, 
T,y  1866,  Van  Demark  «.  Van  Demark,  18 
How,  Pr.,  872. 

62.  The  plaintiff  cannot  properly  allege,  in 
his  complaint,  matters  only  important  by  way 
of  anticipating  and  avoiding  a  defence  which 
It  is  wholly  optional  with  defendant  to  inter- 


pose in  his  answer,  or  to  wai  ve— e.  ^.,  the  Stat- 
ute of  Limitations.  Supreme  OtySp.T,^!^^ 
Butler  f>.  Mason,  5  AhbotU'  Pr.,  40. 

63.  The  plaintiff  may,  in  his  complaint, 
state  fjftcts  connected  with  the  cause  of  action, 
which  avoid  an  anticipated  defence — «.  ^., 
that  he  had  been  induced,  by  false  represen- 
tations, to  receive  in  payment  a  worthless 
check.  Supreme  Ot.,  S!p.  71,  1856,  Bracket  v, 
Wilkinson,  18  Ebw.  Pr.,  102. 

64.  Fonner  proceedings  in  Justice's 
Court.  In  an  action  commenced  in  a  County 
Court,  after  discontinuance  before  a  justice  of 
the  peace,  on  a  plea  of  title,  it  is  not  necessary 
that  the  complaint  should  set  forth  the  pro- 
ceedings in  the  justice's  court ;  but  if  it  were, 
appearing  at  the  trial  is  a  waiver  of  the  omis- 
sion. The  proceedings  before  the  justice 
should  be  made  a  part  of  the  judgment-roll, 
on  a  recovery  in  the  County  Court,  and  the 
record  would  then  show  jurisdiction.  Su- 
preme Ct.,  1856,  Clyde  &  Rose  Plank-road 
Co.  V,  Parker,  22  Barb.,  828.  To  the  same 
effect,  Si>.  r.,  1854,  Clyde  <fe  Rose  Plank-road 
Co.  V.  Baker,  12  Row,  Pr.,  871. 

65.  Facts  antfaorizing  arrest  of  a  defend- 
ant, need  not  be  set  forth  in  the  complaint,  ex- 
cept when  they  are  facts  constituting  the 
cause  of  action.  Supreme  Ot.,  Sp.  71,  1858, 
Union  Bank  «.  Mott,  6  AhbotW  iV.,  815; 
1857,  Frost  f>.  MoOarger,  14  Eoto.  Pr,,  181; 
1849,  Secor  v.  Roome,  2  Oode  i?.,  1 ;  Cham- 
here,  1851,  Cheney  «.  Garbutt,  5  Row.  Pr.,  467; 
Gen,  T.y  Barker  «.  Rossell,  11  Barb.,  808.  Ap- 
proved  and  followed,  Sp.  T.,  1858,  Reld  «. 
Morse,  8  Row.  iV.,  47;  1856  [citing  2  Code 
R.,  117 ;  6  N.  Y.,  560 ;  8  How.  Pr.,  472],  Sel- 
lar  D.  Sage,  18  Id,,  280.  To  the  contrary  was 
Barber  «.  Hubbard,  Sp.  T.,  1850,  8  Oode  R, 
156. 

66.  Where  the  summons  and  complaint  are 
upon  a  contract  for  a  specified  sum  of  money, 
it  is  improper  to  insert  in  the  complaint  alle- 
gations that  the  defi^ndant  was  guilty  of  a 
fraud  in  contracting  the  debt,  or  incurring  the 
obligation,  for  which  the  action  is  brought 
This  might  be  a  surprise  on  defendant,  if  the 
summons  were  served  alone.  If  plaintiff 
would  obtain  an  arrest,  he  must  do  so  by 
order  pending  the  suit.  K,  Y.  Superior  Ct, 
1851,  Lee  v,  Ellas,  8  Sand/,,  786. 

67.  Statement  of  a  defendant's  claim. 
Although  §  118  of  the  Code  allows  any  per- 
son who  has,  or  claims,  an  interest  in^the  con- 
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trover97,  adverse  to  the  plaintiff,  to  be  made 
defendant,  the  nature  of  the  claim  most  be 
Btated,  otherwise  there  woold  be  no  method 
of  ascertaining  whether  it  coald  be  joined 
with  the  main  snbject  of  litigation  under 
§  167 ;  and,  at  all  events,  the  defendants  are 
entitled  to  know  what  the  complaint  is  against 
them.  So  Tield^  in  an  action  for  partition. 
Supreme  CU^  1868,  Stryker  c.  Lynch,  11  N,  T. 
Leg.  Ob».y\l^. 

68.  The  complaint  in  a  creditor's  action  al- 
leged that  certain  defendants  claimed  an  in- 
terest in  the  property  which  plaintiff  sought 
10  reach,  and  that  their  claims  were  unfound- 
ed and  untrue.  HeJd^  that  it  was  not  an  ad- 
mission of  their  claim ;  and  that  the  plaintiff, 
after  having  established  his  own  claim,  was 
not  bound  to  go  on  and  disprove  theirs.  Su- 
preme (7«.,  Sp.  r.,  1859,  Ames  v,  Hurlbut,  17 
Hoxo,  Pr,,  185. 

69.  Belie!  An  allegation  in  a  oomphunt 
that  plaintiff  believes  such  a  fa9t,  is»  on  de- 
murrer, equivalent  to  a  direct  allegation.  The 
remedy,  if  any,  is  by  a  motion  to  make  it  more 
definite  and  certain.  Supreme  Ct.^  Sp.  Z, 
1851,  Howell  V.  Eraser,  6  Eov>.  Fr.,  221.  To 
tlie  same  effect,  Bement  v.  Wisner,  1  Code  jS., 
N.  A,  148. 

70.  Averment  on  information,  &o.  It  is 
unnecessary,  in  any  case,  for  the  plaintiff  to 
distinguish  in  his  complaint  the  allegations 
which  are  made  on  information  and  belief. 
Supreme  Ct^  Sp.  7*.,  1857,  Ricketts  «.  Green, 
6  AblotU'  Fr.,  82.  JV.  Y.  Superior  Gt.,  1866, 
N.  Y.  Marbled  Iron  Works  t>.  Smith,  4  Duer, 
862.  To  the  same  effect,  Supreme  Ct.^ 
VIII.  Diet.,  Sp.  r.,  1851,  Truscott  «.  Dole,  7 
How.  Fr.,  221 ;  where  the  words,  "  as  the 
plaintiff  is  informed  and  believes,"  were  struck 
out  as  redundant. 

The  contrary  view  was  taken  in  Finnerty  v. 
Barker,  7  K  Y.  Leg.  Ohs.,  816. 

71.  It  is  no  objection  to  a  complaint  that 
facts  within  plaintiff^s  personal  knowledge  are 
stated  upon  information  and  belief.  IT.  Y. 
Superior  Ct.,  1856,  N.  Y.  Marbled  Iron  Works 
V.  Smith,  4  Duer^  862. 

72.  Matters  not  within  the  knowledge 
of  the  plaintiff  may  be  stated  upon  belief, 
without  averring  information.  So  held,  on 
demurrer.  If,  Y.  Superior  Ct.,  1852,  Radway 
«.  Mather,  6  Sandf.,  654. 

73.  A  verification  of  a  complaint  in  the 
ordinary  form  is  su£3cient  to  obtain  an  injuno- 


j  tion  upon,  if  the  allegations  relied  upon,  aa 
I  sufficient  grounds  for  granting  the  iigunction, 
I  are  stated  positively  in  the  complaint,  and  not 
;  on  information  and  belief.    Supreme  Ct.y  Sp. 

T.,  1858,  Woodruff  v,  Fisher,  17  Barb.^  224. 
I      74.  Croee-complalnt    That   where   leave 
j  is  given  to  file  a  cross-complaint,  the  com- 
plaint must,  in  some  degree,  correspond  with 
the  requisites  of  a  cross-bill.    Supreme  Ct.^ 

1850,  Newcomb  v.  Keteltus,  2  Code  5.,  162. 

75.  Several  ooonts  for  same  caoee.  The 
practice  of  setting  forth  a  single  cause  of  ac- 
tion in  different  counts  is  abolished  by  the 
Oode.  There  can  be  but  one  substantially 
true  statement  of  a  single  cause  of  action. 
Supreme  Ct.,  L  Diet,  Sp.  r.,  1866,  Whittier 
f>.  Bates,  2  Alhotts'  Pr.,  477;  //.  But.,  Sp.  T.^ 
1864,  Lackey  «.  Vanderbilt,  10  How.Pr.^  156; 
1856,  Dunning  v.  Thomas,  11  Id.,  281.  To 
the  same  effect,  ///.  Diet,  Sp.T.,  1854,0hurch- 
ill  «.  Churchill,  9  Id.,  652 ;  IIL  Diet.,  Sp.  T., 

1851,  Stockbridge  Iron  Oo.  v.  Mellen,  6  Id.^ 
489 ;  but  compare  Mead  v.  Mali,  16  Id,,  847. 

76.  Where  a  complaint  sets  forth  one  cause 
of  action  in  two  statements  or  counts,  as  two 
causes  of  action,  but  without  any  substantial 
difference,  so  that  it  is  apparent  that  there  is 
in  fact  but  one  cause  of  action,  the  complaint 
should  be  set  aside  on  motion,  even  though 
there  be  some  reason  for  supposing  that  no 
defence  to  the  action  was  contemplated.  Su^ 
preme  Ct,  III.  Diet,  Sp.  71,  1856,  Ford  «. 
Mattice,  14  How.  Fr.,  91. 

77.  Where  a  single  cause  of  action  is  pleaded 
in  several  counts,  the  defendant's  remedy  is  by 
a  motion  to  strike  out,  founded  on  affidavits, 
not  by  demurrer.*  Supreme  Ot,  IL  Dist^ 
Sp.  T.,  1854,  Lackey  «.  Vanderbilt,  10  How. 
Fr.,  166. 

78.  A  plaintiff  may  be  allowed  to  set  up  one 
cause  of  action  in  two  different  counts,  where 
there  is  a  fair  and  reasonable  doubt  of  his  abil- 
ity to  safely  plead  them  in  one  mode  only. 
Supreme  Ct.,  I.  Diet,  1856,  Jones  «.  Palmer,  1 
AblotW  Fr.,  442. 

79.  Double  aepect  Defendants  had  be- 
come joint  assignees  of  a  lease  in  fee  snbject  to 


♦  In  Lackey  v.  Vanderbilt,  10  How.  />».,  156,  the 
oountB  subsequent  to  the  first  were  struck  out,  with 
leave  to  plaintiff  to  elect  to  retain  any  other  one  in 
lieu  of  the  first,  or  plead  anew.  In  Dunning  «• 
Thomas,  11  How.  Pr.,  281,  and  "Whittier  «.  Bates,  t 
AhbotW  Ft.,  577,  the  complainta  were  set  aside  with 
leave  to  amend. 
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an  animal  rent^  and  the  plaintiff,  who  was  the 
devisee  of  the  lessor,  brought  an  action  against 
both  for  the  whole  rent  due,  and  alleged  in  his 
oomplaint  that  he  did  not  know  in  what  pro- 
portion they  held  the  lands,  or  whether  jointly 
or  severally,  and  prayed  judgment  against  them 
jointly,  if  it  should  tarn  out  they  were  jointly 
liable,  or  severally  for  their  proper  portions  if 
their  liability  was  several ;  and  after  issue  joined 
it  appeared  that  they  were  severally  liable. 
Beld^  that  the  oomplaint  was  properly  drawn, 
and  that  the  plaintiff  was  entitled  to  recover 
from  each  defendant  the  proper  proportion  of 
rent  due  from  him.  [4  Johns.  Oh^  287;  2 
Brown  0.  0.,  888, 618;  1  Atk.,  698;  18  Price, 
721;  Com.  Dig.,  Chan.,  4;  1  Rent,;  Adams' 
Eq.,  288,  n,  1;  1  Freem.  Oh.,  90;  1  Stor.  Eq. 
Jur.,  §§  470-486,  684,  686;  Code,  §  889;  2 
Barb.,  644.]  Supreme  GU^  Circuity  1853,  Van 
Rensselaer  v.  Layman,  10  How,  Fr,^  605. 

80.  Where  the  matters  which  formed  the 
ground  of  claim  arose  in  the  Pacific  Ocean ; 
the  conduct  there  of  the  agents  of  the  party 
was  impeached,  and  the  party  could  not  be 
expected  to  know  with  certainty  what  the 
facts  really  were ;  and  he  stated  his  claim  in 
two  aspects,  either  of  which  showed  his  claim 
to  be  good,  and  gave  adequate  reasons  why  he 
could  not  be  more  certain  or  specific ; — Held, 
sufficient ;  and  that  although  tliey  were  incon- 
sistent with  each  other,  he  could  not  be  re- 
quired to  elect  between  them.  If,  Y,  Com.  Pl.^ 
Sp,  71,  1861,  Bncknam  o.  Astor  Mutual  Ins. 
Co.,  cited  (1862)  in  Eetcham  v.  Zerega,  1 
E.  D,  Smith,  668. 

81.  Where  plaintiff  has  a  good  cause  of  ac- 
tion, but  it  is  uncertain  in  which  of  two  forms 
he  should  sue  for  it,  he  may  adopt  the  narra- 
tive mode  of  stating  the  facts,  as  was  frequent- 
ly done  in  a  bill  in  chancery,  and  sometimes 
in  an  action  on  the  case.  Thus  he  may  al- 
lege a  contract  on  which  he  seeks  to  hold  the 
defendant  liable,  and  also  a  Judgment  recov- 
ered by  him  thereon  in  another  State,  as  one 
cause  of  action ;  or  in  an  action  on  a  note,  in 
which  it  may  be  that  defendant  could  show 
some  usury,  he  may  set  forth  also  the  original 
consideration  of  the  note;  thus  stating  the 
origin  of  the  first  indebtedness,  and  the  secu- 
rities or  evidences  of  debt  subsequently  taken 
for  it,  claiming  still  only  one  payment  for  the 
whole — ^as  one  only  is  due.  Supreme  Ot.,  Sp. 
r.,  1866,  Thompson  «.  Minford,  11  Eoro.  Ft,, 
97S. 


82.  In  an  action  by  commissioners  of  high- 
ways against  a  railroad  company,  the  com- 
plaint stated  as  a  first  cause  of  action  that  the 
defendants  had  constructed  their  road  across 
a  highway,  injuring  it  and  neglecting  to  restore 
it,  and  claimed  damages  under  the  general 
railroad  act.  (Laws  of  1S50,  224,  §  28.)  As  a 
second  cause  of  action  it  stated  the  same  acts, 
and  claimed  treble  damages  under  the  provi- 
sions of  1  Rev.  Stat,  626,  §  180,  respecting 
highways.  Held,  on  motion  to  set  aside  the 
complaint,  or  to  strike  out  one  of  the  counts, 
that  the  plaintiffs  could  not  recover  nnder  both 
statutes  for  the  same  act,  and  as  there  was 
doubt  as  to  which  remedy  was  applicable,  the 
plaintiffs  should  not  be  compelled  to  elect  be- 
tween them,  but  the  complaint  should  be  set 
aside  altogether,  so  that  they  might  state  their 
case  anew.  Supreme  Ot,^  Sp,  71, 1868,  Sipper- 
ly  V.  Troy  &  Boston  R.  R.  Co.,  9  Bow,  Pr.^  83. 

83.  Separate  statement  In  all  cases  of 
more  than  one  distinct  cause  of  action,  defence, 
counter-claim,  or  reply,  the  same  shall  not 
only  be  separately  stated  but  plainly  numbered. 
EuUl^of\^%, 

8.  Several  Ccmne  of  AeUan,  and  thHr  Sepa- 
rate Statement 

84.  What  is  a  single  cause  of  actiozL    A 

complaint  which  sets  forth  the  negligence  of 
the  defendant  as  a  ground  of  action,  and  claims 
damages  as  resulting  therefrom  both  to  the 
person  and  the  property  of  plaintiff,  is  to  be 
regarded  as  alleging  but  one  cause  of  actioo. 
[lOBing.,112,117;  14  Johns.,  488 ;  10  Wend., 
828;  1  Chitt.  PL,  127.]  Supreme  Ct.,  Sp.  T., 
1861,  Howe  V.  Peckham,  6  Eow.  Pr,y  229. 

85.  In  an  action  for  damages  for  one  injury, 
if  the  plaintiff  would  rely  on  several  acts  of 
negligence,  he  should  allege  all  the  acts  of 
negligence  in  one  count,  and  aver  that  they 
were  the  cause,  ^.,  and  if  he  prove  upon  the 
trial  that  any  one  of  them  was  the  cause,  his 
complaint  is  sustained.  The  plaintiff  is  not 
permitted  to  put  into  his  complaint  different 
counts  for  the  same  cause  of  action,  varying 
them  as  to  form  and  manner  of  statement. 
[6  How.  Pr.,  489;  9  Id.,  88,  86;  10  Id.,  156; 
11  Id.,  281.]  Supreme  Ct,  1866,  Dickens  v. 
N.  Y.  Central  R.  R.  Co.,  18  Ebw.  Pr.,  228. 

86.  A  complaint  by  a  debtor  to  have  his 
obligations  delivered  up  and  cancelled,  and  an 
account  of  the  securities  pledged  for  them,  and 
payment  of  the  overplus,  states  but  a  single 


PLEADING,  UNDER  THE  CODE  OF  PROOEDUBB. 


473 


Th9  ConLpUint;— Dtmaad  oC  Bflitt 


Cftose  of  Aotion.  Ot,  of  Appeals^  1852,  Oahoon 
9.  Bank  of  Utaoa,  7  N.  Y,  (8  8eld.\  480;  S.  0., 
7  Row.  Fr.,  401 ;  reversing  S.  0.,  Jd,  134. 

87.  A  complaint  seeking  to  have  a  written 
contract  refonned,  and  for  judgment  thereon 
when  reformed,  states  but  {^  single  cs^use  of 
action.  [Stor.  £q.  Jur.,  §§  157-161 ;  2  Johns. 
Oh.,  685;  4  Id.,  144.]  Supreme  Ot,  1^,  71, 
1858,  Goo^ng  «.  McAlister,  9  Em.  Pr,^  128. 

88.  An  account  for  various  items  may  be 
alleged  as  a  single  cause  of  action,  though  the 
items  accrued  at  different  times ;  and  an  aver- 
ment of  a  promise  is  not  necessary  in  order  to 
avoid  the  objection  of  duplicity,,  but  is  redun- 
dant. Supreme  Ct,  ^.  T.,  1852,  Dows  «. 
Hotchkiss,  10  K  T,  Leg,  01$.,  281. 

89.  Although  several  demands  may  be  con- 
tained in  one  count,  by  stating  that  the  de- 
fendant was  indebted  in  a  sum  large  enough 
to  cover  all  the  sums  the  plaintiff  claims  to  re 
cover,  if  it  be  further  alleged,  that  in  consider- 
ation of  such  indebtedness  the  defendant  prom- 
ised to  pay  such  sum,  yet  where  there  are  sev< 
eral  claims  but  no  promise  to  pay  all  in  the 
Aggregate,  they  should  be  separately  stated 
and  numbered  as  distinct  causes  of  action 
Supreme  Gt,^  OJumbers,  1856,  Acome  r.  Amer- 
ican Mineral  Co.,  11  Horn.  Pr.y  24. 

90.  A  plaintiff  may  include  any  number  of 
items  in  one  count  or  statement  of  a  cause  of 
action.  {Code,  §  158.)  Where  the  action  is 
for  a  legel  remedy  in  distinction  from  equita- 
ble  relief,  items  which  accrued  to  him  in  his 
own  right  should  be  stated  as  a  separate  cause 
of  action  from  such  as  came  to  him  by  assign 
ment  under  the  Oode,  and  for  which,  before 
the  Oode,  he  could  not  sustain  an  action  in  his 
own  name ;  and  in  case  he  wishes  to  include 
causes  of  action  assigned  to  him  by  different 
persons,  there  should  be  a  count  for  each  of 
such  classes.  But  if  the  action  be  in  fact  for 
an  accounting,  it  may  be  treated  as  one  cause 
of  action  of  an  equitable  nature,  and  stated 
accordingly.  Supreme  Ot^  Sp,  71,  1854,  Ad- 
ams V.  HoUey,  12  How,  Pr.,  826. 

91.  A  complaint  which  alleges  that  the  de- 
fendant assaulted  the  plaintiff,  and  at  the  same 
time  slandered  him,  states  but  a  single  cause 
of  action.  The  plaintiff  may  bring  his  action 
for  the  whole  transaction,  to  recover  damages 
for  the  compound  injury  he  has  sustained. 
Supreme  Gt,  Sp,  7*.,  1867,  Brewer  v.  Temple, 
15  How,  Pr.,  286. 

92.  If  several  causes  of  aotioxi,  set  out 


in  a  complaint,  are  not  separately  stated  and 
numbered,  the  complaint  may  be  set  aside. 
[Rule  87;  4  N.  Y.,  249.]*  Supren^ie  Gt.,  %  71, 
1858,  Bianchard  v.  Strait,  8  Haw,  Pf .,  83. 

93.  That  a  statement  of  a  separate  cause  of 
action,  oi;  defence,  should  begin  with  appro- 
priate words  to  designate  it  as  such.  Supreme 
Gt,^  -%?.  r.,  1852,  Benedict  v,  Seymour,  6  How, 
Pr.,  2Sa 

94.  Ill  a^  aption  to  recover  very  numerous 
causes  of  action  claimed  by  one  apd  the  same 
right,—*  ^.,  mai^  penalties  for  repetition  of 
the  same  offence, — the  items  may  be,  for  the 
sake  of  brevity  and  convenience,  thrown  into 
one  count,  [Steph.  PI.,  268.]  In  such  case, 
defendant  may  plead  one  defence  to  some  of 
the  items,  and  another  defence  to  others.* 
Supreme  Gt,,  Sp.  T.,  1857,  Longworthy  v, 
Knapp,  4  Aibotte'  Pr.y  115. 

95.  Gaqli  to  b^  complete.  The  plaintiff 
cannot  avail  himself  of  an  allegation  in  the 
statement  of  one  cause  of  action,  to  sustain  a 
defect  in  the  ^tement  of  another  cause  of  ac- 
tion, jy.  r.  Com,  PI,  1867,  Sinclair  v.  Fitch, 
8  R  D.  Smith,  677.  To  similar  effect,  2^.  Y, 
Superior  Gt,,  Sp,  T,,  1856,  Landau  «.  Levy,  1 
AhhotW  Pr.,  876. 

96b  Where  an  action  is  brought  for  several 
breaches  of  the  same  contract,  if  the  pleader 
chooses  to  state  them  as  separate  causes  of 
action,  instead  of  assigning  all  as  one  cause  of 
action,  it  is  nnneoessary  to  repeat  the  allega- 
tions of  the  contract  and  of  plaintiff's  per- 
formance under  each  statement  If,  Y,  Su- 
perior Gt.,  1857,  Rowland  v,  Phalen,  1  Boiw,^ 
48. 

97.  ObjeoUon  to  the  mJ^^oiader  of  sev- 
eral causes  of  action,  can  only  be  raised  on 
demurrer,  or  motion  to  strike  out  Supreme 
Ot,  1855,  Youngs  v,  Seely,  12  How.  Pr,,  395. 

4.  Demand  of  Relirf. 

98.  The  oomplaint  shall  contain  ....  3. 
A  demand  of  the  relief  to  which  the  plaintiflf 
supposes  himself  entitled.  If  the  recovery  of 
money  be  demanded,  the  amount  thereof  shnU 
be  stated.    Oode  qf  Fro,,  §  142,  subd.  8. 

99.  General  prayer.  Under  a  complaint, 
asking  that  a  deed  of  trust  be  declared  void, 


*  But  compare  Ogdensburgh  Bank  v.  Paige,  2 
Code  JR.,  75,  where  it  was  held  that  separate  demur- 
rers, interposed  to  the  several  allegations,  were  not 
frivolous,  unlesB  eaoh  allegation  stated  in  itself  a 
sufficient  cause  of  action. 
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and  also  for  ftirther  or  other  relief,  the  court 
may  allow  the  deed  to  be  reformed,  hj  iosert- 
ing  in  it  a  power  of  revocation.  Supreme 
Ot^  3p.  2T,  1868,  Grafton  «.  Remsen,  16  Eaw, 
iV.,  82. 

100.  Speolfio  reliefl  Where  a  complaint 
asks  for  specific  relief,  and  the  defendant 
makes  no  defence,  the  plaintiff  cannot  take 
Judgment  for  a  greater  amount  than  is  asked 
for  in  the  oomphunt  y.  Y.  Com.  PI,  1861, 
Hard  v.  Leavenworth,  1  Code  A,  N,  8.y  278. 

lOL  Where,  in  an  action  between  partners, 
the  defendant  did  not  deny  that  the  account- 
ing was  due, — Reld,  that  after  trial,  he  had 
waived  the  objection  that  plaintiff  ought  to 
have  prayed  a  sale  and  a  division  of  the  pro- 
ceeds. N:  7.  Oom.  FL,  1862,  Van  Dyke  «. 
Jackson,  1  E,  D.  Smith,  419. 

lOZ  InooDfllstant  rdllef  A  complaint 
which  alleges  the  taking,  detention,  and  con- 
version of  personal  property,  and  claims  not 
only  a  redelivery  to  the  plainti£E^  but  also 
damages  for  the  conversion,  is  bad  on  demur- 
rer. A  plaintiff  cannot  so  frame  his  com- 
plaint, as  that,  if  he  fails  to  recover  the  pos- 
session of  the  property,  he  can  recover  dam- 
ages for  the  conversion.  Supreme  Ct,,  Sp.  T., 
1862,  Maxwell  v,  Farnam,  7  Bow,  Pr.^  286. 

103.  Though  the  Code  has  abolished  the 
distinction  between  legal  and  equitable  rem- 
edies, it  does  not  sanction  demands  for  incon- 
sistent relief.  Thus,  a  forfeiture  of  a  lease, 
and  granting  an  injunction  as  though  the 
lease  was  subsisting,  cannot  both  be  sought  in 
the  same  action.  N^»  T.  Superior  Ot.,  1860, 
Linden  v.  Hepburn,  8  Sanc^,^  668 ;  S.  C,  9 
y.  Y.  Leg.  Ohe,,  80. 

104.  But  alternative  relief  can  be  ob- 
tained; and  a  complaint  in  an  equitable  action 
may  be  framed  with  a  double  aspect,  when 
the  pleader  doubts  the  particular  relief  to 
which  plaintiff  is  entitied;  so  that,  if  the 
court  should  be  against  him,  under  one  view 
of  the  case,  it  may  nevertheless  afford  him 
assistance  in  another.  Thus,  in  an  action  to 
recover  property  sold  under  a  mortgage,  the 
plaintiff  may  state  both  that  the  mortgage 
was  usurious,  and  that  the  sale  under  the 
foreclosure  was  void  for  other  reasons.  Su" 
preme  Ot,  Sp.  7!,  1866,  Young  t>.  Edwards, 
11  ffcnt.  Pr.,  201. 

105.  As  to  sufficiency  of  a  complaint  ask- 
ing, in  the  alternative,  judgment  for  either  one 
of  two  parties  plaintiff.    Warwick  v.  Mayor, 


&c.,  of  N.  Y.,  28  Barb.,  210 ;  S.  C,  7  Ahbotte' 
Pr.,  266;  People  «.  Mayor,  Ac,  of  N.  Y.,  28 
Barb.,  240;  8.  C,  8  AbbotW*  Pr.,  7. 

106.  What  relief  may  be  granted.    The 

relief  granted  to  the  plaintiff,  if  there  be  no  an- 
swer, cannot  exceed  that  which  he  shall  have 
demanded  in  his  compliant ;  but  in  any  other 
case,-  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint 
and  embraced  within  the  issue.  Cbde  of  Pro.. 
§275. 

107.  If  the  defendant  has  answered  the  com- 
plaint, the  demand  of  relief  becomes  imma- 
terial. The  case  made  by  the  complaint^  and 
the  limits  of  the  issue,  alone  determine  the 
extent  of  the  power  of  the  court.  The  state- 
ment of  the  right  of  the  plalnti£^  and  its  in- 
fringement by  the  defendant,  constitute  the 
case  made  by  the  complaint.  The  addition  to 
these  material  facts  of  others,  which  neither 
show  a  right  in  the  plaintiff  nor  a  wrong 
thereto  on  the  part  of  the  defendant,  do  not 
add  to*  or  alter  the  legal  case  contained  in  the 
complaint.  They  may  subject  the  party  to  an 
order,  under  §  160,  to  correct  the  pleading,  but 
they  do  not  limit  his  right  to  give  evidence 
upon  the  trial,  nor  impose  upon  the  court  any 
restraint  as  to  the  nature  or  extent  of  the  re- 
lief to  be  given.  A  good  oause  of  action  is 
not  destroyed  by  adding  immaterial  allega- 
tions. [8  Hill,  561.]  Ct.  of  AppeaU,  1855, 
Marquat  v.  Marquat,  12  iV.  Y.  (2  ITem.),  886; 
reversing  8.  C,  7  ffow.  Pr.,  417. 

6.  Damages. 

108.  Rate.  Whenever  damages  are  recover- 
able, the  plaintiff  may  claim  and  recover,  if  he 
show  himself  entitled  thereto,  any  rate  of  dam- 
ages which  he  might  have  heretofore  recovered 
for  the  same  cause  of  action.     Code  of  Pro.,  %  276. 

109.  Mesne  profits.  Under  the  Code  (§  167, 
subd.  6),  a  demand  for  the  mesne  profits  may 
be  made  in  an  action  for  recovery  of  posses- 
sion of  lands,  or  a  subsequent  action  may  be 
brought  for  them ;  but,  in  order  to  their  re- 
covery in  the  action  for  the  possession,  they 
must  be  specially  claimed  in  the  complaint. 
A  claim  of  damages  for  the  ouster  does  not 
cover  them.  The  Code  has  not  disturbed  the 
rule  that  a  party  must  recover  secundum  alle- 
gata. Supreme  Ct.,  1862,  Livingston  t?.  Tan- 
ner,* 12  Barb.,  481. 

110.  Special  damages.  Damages  not  the 
immediate  and  natural  consequences  of  an  un- 


^  Reversed  on  other  points,  14  N.  T.  (4  K^m.„  64. 
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lawful  act,  or  which  the  law  would  not  pre- 
mme  necessarily  to  flow  from  it,  must  be 
specially  stated.  [14  Wend.,  159 ;  12  Id.,  64 ; 
1  Chitt  PL,  871 ;  8edg.  on  Dam.,  67;  Say.  on 
Dam.,  815.]  Sach  averments  are  not  traversa- 
ble, bat  they  are  necessary  in  the  complaint, 
that  the  defendant  may  mot  be  taken  by  sur- 
prise. They,  therefore,  are  not  to  be  struck 
out,  on  motion,  as  irrelevant.  IT,  Y,  Com, 
PZ.,  Sp.  T^  1858,  Molony  «.  Dows,  15  How. 
Pr.,  261. 

111.  Matters  merely  in  aggravation  of  dam- 
ages are  not  pleadable  [2  Stark.,  467],  and  may 
be  struck  out    Ih. 

112.  In  an  action  for  libel,  on  words  not  on 
their  face  libellous,  the  complaint  must  show 
special  damage.  [2  Den.,  299 ;  4  Sandf.,  60.] 
Supreme  Gt,,  Sp,  71, 1855,  Caldwell  v.  Ray- 
mond, 2  AbhotU^  Pr,,  198. 

113.  In  an  action  for  slander  of  titles  the 
complaint  must  show  special  damage ;  and  to 
show  it,  the  person  who  refused  to  purchase, 
or  to  loan,  in  consequence  of  the  slander,  must 
be  named,  or  the  complaint  is  bad  on  demur- 
rer. [8  Ring.  N.  C,  871;  Cro.  Car.,  140; 
Oro.  Jac,  484;  8  Keb.,  158 ;  Style,  169;  5N. 
Y.,  14 ;  4  Wend.,  587 ;  Sannd.  PI.  <b  Ev.,  248 ; 
1  Hall,  899.]  IT,  T.  Superior  Ct,  1858,  lin- 
den  V,  Graham,  1  Dusr^  670. 

114.  Damages  arising  from  bodily  patn  or 
suffering  need  not  be  alleged  specially  in  the 
complaint  Supreme  Ct,^  1855,  Ourtiss  v.  Roch- 
ester h  Syracuse  R.  R.  Oo.,»  20  Barb.^  282. 

.6.  Service,    Filing, 

'  115.  Demand.  Where  a  summons  is  served 
without  any  copy  of  the  complaint,  the  plain- 
tiff is  not  bound  to  serve  a  copy  of  the  com- 
plaint, unless  the  defendant  demand  the  same 
within  ten  days  after  the  service  of  the  sum- 
mons, y,  Y.  Com.  PI,  1850,  Bennett  v.  Del- 
licker,  8  Code  R,  117. 

116.  Twenty  days  is  now  given  for  demand. 
Code  of  Pro.,  §  ISO. 

117.  Upon  a  demand  for  a  copy  of  the 
complaint,  under  §  180  of  the  Code  of  1849 
(which  did  not  fix  the  time  in  which  the 
plaintiff  must  comply),  twenty  days  from  the 
demand  is  a  reasonable  time  for  plaintiff  to 
make  the  service.  Supreme  Ct,,  Sp,  T.,  1850, 
Oolvin  V.  Bragden,  5  Soto.  Pr.,  124;  S.  C, 


*  Aillrmed,  18  X  T.  (4  BmWC),  684,  without  re- 
ftrring  to  the  qaestion  of  pleading. 


8  Code  E,,  188 ;  Munson  c.  Willard,  5  Eo%o. 
Pr,y  263 ;  Luce  t).  Tr^mpert,  9  Id,,  212;  over- 
ruling Littlefield  v.  Mnrin,  4  Id.,  806 ;  S.  C,  2 
Code  R,,  128,  where  it  was  held  that  twenty- 
four  hours  would,  in  ordinary  cases,  be  a  rea* 
sonable  time. 

118.  Jurisdiction  is  obtained  by  the  ser- 
vice of  the  summons,  and  a  judgment  entered 
without  a  sufficient  service  of  the  complaint 
is  merely  irregular,  and  not  void.  Supreme  Ct,^ 
Sp.  T.,  1858,  Van  Benthuysen  «.  Lyle,  8  How, 
Pr.,  812. 

119.  An  order  giving  plaintiff  farther  time 
to  serve  complaint  cannot  be  granted  after  the 
time  for  serving  it  has  expired,  except  on  no- 
tice or  an  order  to  show  cause.  N.  Y,  Su- 
perior Ct,,  1851,  Stephens  v.  Moore,  4  Sandf .^ 
674. 

120.  Filing.  Where  plaintiff  does  not^ 
serve  a  complaint  with  the  summons,  he  is 
bound  to  file  the  complaint  within  twenty 
days  after  service  of  the  summons,  so  that 
defendant,  if  he  does  not  demand  a  copy,  may 
find  it  on  file  before  his  time  to  answer  ex- 
pires. Brooklyn  City  Ct.,  1851,  Toomey  «. 
Shields,  9  K  Y,  Leg,  Obs,,  66.  . 

121.  Motion  to  ffle.  Section  416  of  the 
Code — which  provides  'that  an  order  may  be 
obtained  from  a  judge  to  compel  the  summons 
and  pleadings  in  an  action  to  be  filed — applies 
only  to  such  papers  as  shall  have  been  served. 
BrooMyn  City  Ct.,  1851,  Toomey  v.  Shields, 

9  2T.  Y.  Leg,  Ohs.,  66.  Supreme  Ct,,  Sp,  2% 
1849,  Littlefield  v.  Murin,  4  How.  Pr.,  806; 
S.  C,  2  Code  B.,  128. 

122.  Notice.  The  party  filing  a  pleading 
in  obedience  to  an  order  under  §  416,  is  not 
bound  to  notify  the  other  that  he  has  done  so. 
N,  Y.  Com.  PI,  Sp,  T,,  1852,  Douoy  v,  Hoyt» 
1  Code  R,,  N,  S,  286. 

in.  Defenda29t's  Plsadikob. 

1.  WTiat  and  how  Served. 

123.  Demurrer.  Ansiv^er.  The  only  plead- 
ing on  the  part  of  the  defendant  is  either  a  de- 
murrer or  an  answer.  It  must  be  served  within 
twenty  days  after  the  service  of  the  copy  of  the 
complaint.     Code  qf  Pro.,  §  143. 

124.  A  demurrer  admits  relevant  facta 
that  are  well  pfeaded,  but  not  conclusions  of 
law.  [1  Ves.,  78;  Stor.  PI.,  452.]  Supreme 
Ct,,  Sp.  T,,  1850,  Hall  v,  Bartlfctt,  9  Ba/rb.,  297» 

125.  A  defendant  cannot  both  demur  to, 
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And  answer  at  the  same  time,  a  single  c^nse  of 
action  alleged  in  the  complaint  Supreme  Ct.^ 
Sp,  r.,  1860,  Slocum  v/Wheoler,  4  Eoto,  Pr,, 
378;  S.  0.,  8  Code  B.,  69;  1860,  Spellman 
V,  Weider,  6  Eato.  Pr.,  6 ;  Sp,  r.,  1866,  Munn 
«.  Barnum,  1  Abbotte'  Pr,^  281 ;  8.  0.,  less 
fnlly,  12  Eaw.  Pr,^  663. 

Otherwise  nnder  the  Code  of  1848,  Ovrcuit 
<1848?),  Manchester  o.  Storrs,  8  Id,^  410. 

126.  Upon  the  same  principle,  the  defend- 
ant cannot  by  answer  object  that  a  ground  of 
demurrer  appears  on  the  face  of  the  com- 
plaint, and  also  deny  the  allegations  which 
such  objection  concedes  to  be  true.  Svr- 
preme  Ct^  1861,  Ingraham  v,  Baldwin,*  12 
Barb.,  9. 

127.  Where  an  answer  denied  some  allega- 
tions and  set  up  new  matter,  and  also  declared 
that  the  defendant  reserved  certain  objections 

^  which  arc  by  the  Code  itself  grounds  of  de- 
murrer and  not  waivied  by  answering, — Held, 
that  this  reservation  should  not  be  struck  out 
on  motion,  y.  T,  Superior  Ot,^  1849,  People 
V.  Meyer,  2  Code  £,,  49. 

128.  If  defendant  does  both  answer  and  de- 
mur, plaintiff  cannot  disregard  one  pleading 
and  move  for  judgment  on  account  of  firivo- 
lousness  of  the  other.  The  proper  remedy  is 
to  move  to  strike  one  out.  Supreme  Ct., 
Sp,  r.,  1860,  Spellman  «.  Weider,  6  Hav). 
Pr,,b. 

129.  Where  the  defendants  serve  a  plead- 
ing which  assumes  both  to  answer  and  to  de- 
mur to  the  complaint,  they  should  be  com- 
pelled to  elect  between  the  two.  Supreme  Ot.^ 
Sp,  r.,  1868,  Struver  t?.  Ocean  Ins.  Co.,  16 
How,  Pr,^  422. 

130.  Demurxing  and  axuBwerlng.  The  de- 
fendant may  demur  to  one  or  more  of  several 
causes  of  action  stated  In  the  complaint,  and  an- 
swer the  residue.    Oodi  qf  Pro.,  §  161. 

131.  Where  a  complaint  contains  in  reality 
two  causes  of  action,  stated  however  in  form 
as  but  one,  the  defendant  may  demur  to  one 
and  answer  another.  K  Y,  Com,  PI.,  1864, 
Glarkson  «.  Mitchell,  8  B,  D.  Smith,  269. 

132  The  test  whether  a  defence  is  an  an- 
swer or  demurrer  is.  Does  it  require  any  facts 
to  be  proved  to  sustain  it?  Supreme  Ct.^  Sp, 
T,,  1868,  Struver  ®.  Ocean  Ins.  Co.,  16  How. 
Pr,,  422. 


*  Affirmed,  on   another  point,  Ct,  of  AppeaU, 
1868,  9  N,  r,  (5  Seld.),  45. 


133.  That  a  woman  oannot  anaw^  sep- 
arately from  her  husband  without  leave  of 
the  court,  except  under  special  circumstances, 
as  if  he  be  an  aJien  enemy,  dec.  Supreme  Ct^ 
1860,  Newcomb  v,  Keteltus,  2  Code  B,,  162; 
but  compare  Pabties,  482-607. 

134.  The  ezpiratioii  of  the  twenty  days 
from  the  service  of  the  summons  and  com- 
plaint, cuts  off  defendant's  right  to  answer. 
Supreme  CU,  OhamI>er$,  1849,  Dudley  «•  Hub- 
bard, 2  Code  B.,  70.  To  the  contrary,  i\r.  7, 
Com,  PI,  1849,  Foster  v.  Udell,  Id.,  80,  where 
it  was  held  that  defendant  might  answer  at 
any  time  before  judgment  entered. 

135.  A  pleading  cannot  be  served  after  the 
time  prescribed  by  the  Code,  without  leave. 
Supreme  Ct.,  Sp,  T.,  1861,  O'Brien  «.  Oatlin, 
1  Code  B,,  N,  S,,  278 ;  Mandeville  v.  Winne, 
5  How,  Pr.,  461 ;  S.  C,  1  Code  B,  2r,.S,,  161. 

136.  Service  of  a  pleading  after  the  time 
allowed  by  law,  although  before  the  adverse 
party  has  acted  upon  the  default,  is  not  good. 
K  7,  Com.  PI.,  1860,  McGown  «.  Leaven- 
worth, 2  E.  D,  Smith,  24. 

1,37.  An  exteiudojiii  of  time  to  answer,  al- 
lows the  defendant  to  demur  as  well  as  to 
answer.  [2  Barb.  Ch.,  99.]  Supreme  Ct^  Sp. 
T,,  1860,  Brodhead  v,  Brodhead,  4  How,  Pr^ 
808;  S.  0.,  8  Code^,,S, 

138.  Etovice  before  the  complaint  Serv- 
ing a  verified  answer  denying  the  complaint 
without  any  knowledge  of  the  complaint,  is  a 
fraud  upon  the  rules  and  practice  of  the  court 
Supreme  Ct,,  Sp,  T,,  1864,  Philips  v,  Prescott, 
9  How,  Pr,,  480. 

139.  Service  on  co-defendant  AdefSond- 
ant  who  sets  up  a  claim  adverse  to  that  of  a 
co-defendant,  is  not  bound  to  serve  a  copy  of 
his  answer  upon  such  co-defendant,  if  the  title 
by  which  he  claims  is  set  forth  in  the  com- 
plaint, so  that,  from  the  notice  thus  given,  he 
was  bound  to  know  that  such  claim  might 
and  probably  would  be  preferred  upon  the 
trial,  and,  if  then  established  by  proof,  must 
be  allowed  by  the  court.  2^.  Y,  Superior  Ct., 
1854,  Leavitt  v.  Fisher,  4  Duer^  1. 

140.  Pleading  over.  After  the  decision  of 
a  demurrer  interposed  in  good  faith,  leave  to 
plead  over  may  be  granted  upon  such  terms  as 
may  be  just.  If  the  demurrer  be  allowed  for  a 
misjoinder  of  actions,  the  court  may  divide  the 
action.     Code  of  Pro.,  §  172. 

141.  On  demurrer  to  complaint,  the  court 
being  of  opinion  that  the  pleading  was  not  in- 
sufficient, but  was  indefinite  and  uncertain,  the 
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demurrer  wte  overruled,  With  leave  to  answer 
-without  costs,  unless  the  plaintiff  elected  to 
amend  the  complaint,  to  make  it  more  defi- 
nite ;  hut  with  like  leave,  on  payment  df  costs 
of  the  demurrer,  on  his  making  such  amend- 
ment. Supreme  Ct,^  1857,  Oazeaux  v.  Mali, 
25  Btirb.,  578;  S.  0.,  iub  nam.  Mead  9.  Mali, 
15  How,  Pr,,  847. 

142.  On  overruling  a  demurrer  to  a  com- 
plaint as  frivolous,  leave  to  answer  was  refhsed, 
there  being  no  affidavit  of  merits.  Appleby  t, 
Elkins,  2  SaruSy".,  678. 

143.  Time  to  idiAwer  after  demturei:. 
Where  a  demurrant,  to  whom,  on  overruling 
his  demurrer,  the  court  gives  leave  to  answer 
within  a  certain  time,  does  not  accept  the 
leave  but  appeals  to  the  general  term,  even  if 
it  be  conceded  that  he  has  the  same  time  to 
answer  after  affirmauce  of  the  order,  as  was 
given  by  the  order,  he  must  tender  his  answer 
within  that  time.  [6  Oow.,  582;  10  Wend., 
598.]  And  if  he  fftils  to  do  so,  the  court  may 
properly  refhse  leave  to  interpose  it  at  the 
trial,    k.  K  Superior  Ct.^  1857,  Ford  ».  David, 

1    BOBtCyttld. 

144.  if  the  demurrant  aredls  himself  of 
leave  to  answer,  granted  on  overruling  his 
demurrer,  he  thereby  abandons  the  demurrer. 
Ot,  of  Appeals^  1869,  Brown  v.  Saratoga  B.  B. 
Co.,  18  K  T.  (4  Smith),  495. 

145.  deverhig.  Where  several  executors, 
sued  as  such  fo^  a  detnand  against  the  estate, 
sever  in  their  answers,  each  has  the  benefit  of 
all  the  answers,  and  the  plaintiff  must  succeed 
against  all  or  none.  Buipreme  Ot,,  1850,  Fort 
u.  Gooding,  9  Barb.,  871. 

146.  Party  summoned  to  show  oause  why 
he  should  not  be  bound  by  Judgment  in  action  in 
which  he  WM  not  originally  summoned,  may  an- 
swer, denying  the  judgment,  or  settixkg  up  any 
defence  which  may  have  arisen  subsequeaUy; 
and  in  addition  thereto,  if  he  be  proceeded 
against  according  to  section  875,  he  may  make 
the  same  defence  iHilch  he  might  have  originally 
made  to  the  action,  except  the  Statute  of  limita- 
tions.    Code  qf  Pro,,  §  879. 

147.  The  party  issuing  the  summons  may  de- 
mur or  reply  to  the  answer,  and  the  party  sum- 
moned may  demur  to  the  reply,  (bde  (jf  Fro., 
§680. 

3.  Demurrer, 

A.  In  what  Cases  it  Lies. 

&  InGtiMnL 

148.  The  defendant  may  denmr  to  the 

complaint  when  it  shall  appear  upon  the  face 
thereof,  either— 1.  That  the  court  has  no  Juris- 


diction of  the  person  of  the  defendant,  or  the 
subjeoi  of  the  action ;  or,  2.  Tliat  the  pkdnUff 
has  not  legal  capacity  to  aae ;  or,  8.  That  there 
is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or,  4.  That  there 
is  a  defect  of  parties,  plaintiff  Or  defendant ;  or, 
6.  That  several  causes  of  action  have  been  im- 
properly united ;  or,  6.  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action.    Oxfe  of  Pro,,  §  144. 

149.  Demand  of  reliel  It  is  not  a  ground 
of  demurrer  that  the  plaintiff  claims  more  re- 
lief than  he  is  entitled  to.  2^.  T,  Superior  Ot, 
(1862!),  Beale  v.  Hayes,  5  Sand/,,  640;  8.  0., 
10  N.  Y.  Leg.  Obs.,  166.  Supreme  Ct,,  Sp,  T,^ 
1855,  Andrews  t).  Shaffer,  12  How,  Pr,,  441 ; 
Moran  u.  Anderson,  1  AbbotW  Pr,,  288 ;  1857, 
Hecker  v,  Degroot,  15  How,  Pr,,  314.  To  the 
same  effect,  Gen,  T.,  1859,  Witherbead  v.  Allen, 
28  JSorJ.,  661. 

150.  'b'ncertaiiity.  Tlie  otnission  to  state 
the  tiine  and  place  of  slander,  is  not  a  ground 
of  demurrer ;  the  remedy,  if  any,  is  by  motion 
that  the  pleading  be  made  definite.  N,  Y. 
Oom,  PI,  Sp,  T.,  1849,  Finnerty  «.  Barker,  7 
N.  Y,  Leg.  Obs.,  816. 

151.  An  executor  united,  in  his  complaint, 
with  notes  payable  to  his  testator,  a  note  made 
payable  simply  to  himself,  but  the  complaint 
indicated  that  he  claimed  all  as  executor. 
Held,  on  demurrer  sufficient.  If  there  were 
any  uncertainty  as  to  whether  he  claimed  on 
the  latter  note  as  executor,  or  in  his  own  right, 
the  defendant's  remedy  was  by  motion.  Su- 
preme  Ot,,  Sp.  T,,  1868,  Welles  «.  Webster,  9 
How,  Pr.,  261. 

152.  Premature  action.  Where  the  com- 
plaint shows  that  the  debt  sUed  for  is  due,  but 
does  not  affirmatively  show  that  it  was  due 
when  the  action  was  brought,  the  court  will 
not  intend,  in  support  of  a  demurrer,  that  it 
was  not  then  due.  The  complaint  need  not 
state  the  time  when  the  action  was  com- 
menced. Supreme  Ot.,  1852,  Maynard  v,  Tal- 
cott,  11  Barb.,  569. 

153.  In  an  action  on  a  bond,  dated  May  10, 
1858,  conditioned  for  the  payment  of  a  sum 
*'  in  two  years  from  the  first  day  of  April  last, 
with  annual  interest,"  a  demurrer,  on  the 
ground  that  no  cause  of  action  was  stated,  was 
tried  in  June,  1854.  Held,  that  as  interest 
was  due  before  the  time  of  trial,  the  plaintiff 
was  entitled  to  Judgment  upon  the  demurrer. 
A  demurrer  is  not  the  mode  of  raising  the  ob- 
jection that  the  cause  of  action  had  not  ac- 
crued when  the  action  was  commenced.    It 
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Bhonld  be  taken  by  answer.     CU  ofAppeaU^ 
1859,  Smith  o.  Holmes,  19  N.  T.  (6  amith),  271. 

154.  Stale  demand.  A  complaint  whioh 
shows  that  the  oanse  of  action  is  a  stale  de- 
mand, which  under  the  practice  before  the 
Revised  Statutes  oonld  not  be  enforced,  but  is 
barred  by  the  Statute  of  Limitations,  is  de- 
murrable. Supreme  Ot,^  Sp,  T.  (1851  ?),  Genet 
t).  Tallmadge,  1  Code  £.,  K  3,,  846 ;  but  see 
infra,  subd.  Limitations. 

155.  Latent  objection.  An  objection — 
e,  g,,  to  the  jurisdiction — which  does  not  ap- 
pear on  the  face  of  the  complaint,  cannot  be 
raised  by  demurrer.  N.  Y,  Com.  PZ.,  1857, 
Wilson  t?.  Mayor,  &c.,  of  N.  Y.,  6  AllotU^  Pr., 
6 ;  S.  0.,  15  Mow.  Fr.,  600.  To  the  same 
effect,  Supreme  Ct,,  Sp.  7.,  1852,  Getty  «. 
Hudson  River  R.  R.  Co.,  8  Id.,  177. 

156.  A  mere  olezlcal  error  in  a  complaint, 
— e.  g.,  the  omission  in  a  complaint  against 
two  defendants  of  the  letter  **  s"  in  the  word 
^*  defendants," — will  not  sustain  a  demurrer. 
K  T.  Com.  PI,  1858,  Ohamberlin  v.  Eaylor, 

2  E.  D.  Smith,  184. 

157.  Interrogatories.  The  insertion,  in  a 
complaint,  of  interrogatories,  after  the  manner 
of  a  bill  of  discovery,  is  not  a  ground  of  de- 
murrer. The  remedy  is  by  motion.  Supreme 
Ct^  Sp.  T.,  1852,  Bank  of  British  North 
America  v.  Snydam,  6  ffow.  Pr.,  879 ;  S.  0., 
1  Code  R,  N.  S.,  825. 

ft.  Wa&tof/orladleUoD. 

158.  The  meaning  of  tbe  olauae  *^  that  the 
court  has  no  jurisdiction  of  the  person"  (Code, 
§  144,  subd.  2 ;  q.  «.,  iupra,  148),  is,  that  the 
person  is  not  subject  to  the  jurisdiction  of  the 
court,  and  not  that  the  suit  has  not  been 
regularly  commenced.  If  the  suit  has  not  been 
regularly  commenced,  the  defendant  cannot 
plead  the  objection  under  section  147,  but 
must  move  against  the  irregularity.  Supreme 
Ct.,  1850,  Nones  «.  Hope  Mutual  Life  Ins.  Co., 
8  Barb.,  541. 

159.  Where  several  oanaes  of  aotlon  are 
properly  united,  except  for  the  objection  that 
of  one  of  them  the  court  in  which  the  action 
is  brought  has  no  Jurisdiction,  a  demurrer  to 
the  whole  complaint  merely  for  a  mi^oinder 
of  actions  must  be  overruled.  The  demurrer 
should  be  limited  to  the  cause  of  action  of 
which  the  court  has  no  Jurisdiction.  IT.  F. 
Superior  Ct,,  Chambers,  1854,  Oook  v.  Ohase, 

3  Du&r,  648. 


c  Another  Aotton  pending. 

160.  Rule  of  law  not  changed.  Section 
144  of  the  Code  (^.  v.,  supra,  148), — which  al- 
lows defendant  to  demur  when  it  appears  on 
the  face  of  the  complaint  that  there  is  another 
action  pending  between  the  same  parties  for 
the  same  cause  of  action, — and  section  147, — 
which  allows  the  objection  to  be  taken  by  an- 
swer when  it  does  not  appear  on  the  face  of  the 
complaint,— do  not  enlarge  the  defence  of  the 
pendency  of  another  suit,  but  merely  direct 
the  mode  in  which  such  defence  or  objection, 
in  so  far  as  it  is  already  available  by  law,  may 
be  taken  advantage  ot  These  provisions  do 
not  make  the  pendency  of  another  suit  in  a 
court  of  the  United  States,  or  of  a  sister  State, 
a  defence.  Supreme  Ct.,  Sp.  T.,  1850,  Bur- 
rows t).  Miller,  5  Row.  Pr.,  51.  N.  T.  Su- 
perior Ct.,  1851,  Oook  9.  Litchfield,  5  Saneif., 
880 ;  S.  P.,  1855,  Strong  «.  Stevens,  4  Duer, 
668. 

161.  That  an  action  between  the  same 
partlee  within  the  meaning  of  section  144  of 
the  Oode,  is  any  proceeding  in  which  the 
rights  of  the  plaintiff  in  the  last  suit  would  be 
fully  protected,  whether  it  were  strictly  an 
action,  an  attachment^  or  citation  before  a  sur- 
rogate, or  a  proceeding  in  court  founded  on  a 
petition.  Supreme  Ct,,  1858,  Groshon  v.  Lyon, 
16  Barb.,  461. 

16SL  The  pendency  of  another  action  brought 
by  d^endant,  for  the  same  cause,  is  within 
§  144,  subd.  8,  and  §  147.  [Ck>de,  §  147.]  Su- 
preme Ct.,  Sp.  T.,  1850,  Homfager  «•  Hom- 
fager,  6  How.  Pr.,  279. 

163.  Other  reliet  The  pendency  of  an- 
other action  between  the  same  parties  is  not 
a  ground  of  demurrer,  where  the  other  action 
is  for  relief  which  oonld  not  be  granted  in  the 
action  in  which  the  demurrer  is  interposed. 
Ct.  of  Appeals,  1851,  Haire  t.  Baker,  5  N.  7. 
(1  SM.),  857. 

m  A  Delbotof  Paittok 

164.  What  la.  The  defect  of  parties  for 
which  a  demurrer  is  allowed  under  section  144 
of  the  Oode,  is  only  a  deficiency,  and  not  an 
excess  of  parties.*  So  held,  in  the  case  of  a 
mi^oinder  of  defendants.  Ct.  ofAppeaU,\^^ 
K  Y.  h  N.  H.  R.  R.  Oo.  v.  Schuyler,  7  AbibotW 
Pr.,  41 ;  S.  C,  less  fully,  17  K  T.  (3  Smith), 
592.    Supreme  Ct.,  1856,  Churchill «.  Trapp, 


*  The  oontrary  is  asserted  in  Lesvitt  v.  Fisher,  4 
Duer^  1. 
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8  AUotW  Ft.,  806.  If.  T.  Cam.  PI,  1864, 
Pinokney  v.  Wallaoe,  1  Id.,  82. 

So  held,  also,  in  the  case  of  mi^oinder  of 
plaintiffs.  Supreme  Ot.,  1855,  Peabody  e. 
Washington  County  Matoal  Ins.  Co.,  20  Barb,, 
889.    Followed,  K  Y.  Superior  Ot.,  Sp.  T., 

1856,  Gregory  «.  Oaksmith,  12  Eote.  Pr.,  184. 
Supreme  Ot.^  Sp.  T.,  1858,  People  v.  Mayor, 
&o.,  of  N.  Y.,  28  Barb.,  240;  S.  C,  8  Ab- 
botW  Pr.,  7. 

165.  The  rale  that  a  misjoinder  of  plaintiffs 
is  not  ground  of  demurrer,  is  not  applicable  to 
the  case  of  an  action  by  hosband  and  wife, 
which  should  have  been  brought  by  the  hus- 
band alone.  [Distinguishing  8  How.  Pr.,  895.] 
In  such  a  case  the  defect  cannot,  as  in  other 
cases,  be  obviated  at  the  trial  by  rendering  a 
judgment  in  favor  of  the  proper  plaintiff,  and 
against  one  improperly  joined;  and  if  such  judg- 
ment could  be  given,  it  would  not  indemnify 
the  defendant  for  costs.  Supreme  Ct.,  Sp.  T,, 
1858,  Dunderdale  «.  Grymes,  16  How.  Pr.,  195. 

166.  When  two  persons  are  made  defend- 
ants, and  the  complaint  states,  as  a  cause  of 
action,  facts  sufficient  to  constitute  a  cause  of 
action  against  each,  and  to  create,  by  reason 
of  the  same  facts,  a  liability  of  each  co-exten- 
sive with  that  of  the  other,  so  that  the  meas- 
ure and  rule  of  damages  is  precisely  the  same 
in  the  one  case  as  in  the  other,  if  either  defend- 
ant seeks  a  separate  trial,  he  must  raise  the 
question  by  demurrer,    if.  F.  Superior  Ct., 

1857,  Colegrove  «.  N.  Y.  &  Harlem  R.  R.  Oo.,» 
6  Du&r,  882. 

167.  Where  one  of  the  defendants  is  im- 
properly joined,  and  the  mi^oinder  is  not 
apparent  upon  the  face  of  the  complaint,  the 
remedy  is  a  motion  to  strike  out  the  name. 
Wa/yne  County  Ot.,  1852,  Bailey  «.  Easterly,  7 
Sow.  Pr.,  495. 

168.  PartlM  liidng.  It  cannot  be  deemed 
to  appear  upon  the  face  of  the  complaint  that 
there  is  a  defect  of  parties,  unless  the  complaint 
shows  that  the  party  for  whose  non-joinder 
the  demurrer  is  interposed  was  living  when 
the  suit  was  commenced.  It  is  not  enough 
that  the  complaint  is  silent  on  the  subject. 
The  fact  must  appear  affirmatively.  If  it  does 
not  so  appear,  the  objection  must  be  taken  by 
answer.  Supreme  Ot.,  1855,  Brainard  v.  Jones, 
11  How.  Pr.,  569. 


•  Affirmed,  Ot.  f^AppeaU,  1859,  SO  N.  T.  (6  Smilh), 
49S. 


169.  Neceaaajir  partiM.  A  demurrer  to  a 
complaint,  for  defect  of  parties,  cannot  be  sus- 
tained if  the  court  can  determine  the  contro- 
versy before  it  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights.  Supreme 
Ct.,  1850,  Wallace  v.  Eaton,  5  How.  Pr.,  99. 

6.  Mi^oinder  of  Actions. 

170.  A  demnzrer  does  not  lie  to  a  com- 
plaint for  the  defect  of  not  separately  stating 
two  or  more  causes  of  action ;  they  being  such 
as  might  be  united  in  one  complaint,  if  proper- 
ly stated.  The  remedy  is  by  motion.  Supreme 
Ct.,  1856,  Dorman  v.  Kellam,*  4  Abbotts' Pr., 
202;  8.  C,  14  How.  Pr.,  184;  Woodbury  v. 
Sackrider,  2  Abbotts'  Pr.,  402.  K  Y.  Com. 
PI,  1857,  Badger  v.  Benedict,*  1  HUt.,  414; 
affirming  S.  C,  4  Abbotts'  Pr.,  176.  Supreme 
Ct.,  Sp.  T.,  1855,  Moore  v.  Smith,  10  How.  Pr., 
861.  if.  Y.  Superior  Ct.,  Sp.  T.,  1856,  Har- 
sen  V.  Bayaud,  5  Duer,  656.  To  similar  effect^ 
Supreme  Ct.,  Sp.  T.,  1858,  Gooding  «.  McAl- 
ister,  9  How.  Pr.,  128 ;  Welles  v.  Webster,  Id., 
251;  1854,  Robinson  9.  Judd,  Id.,  878;  {Sp. 
T.,  1854?),  Peckham  v.  Smith,  Id.,  486 ;  1852, 
Benedict  «.  Seymour,  6  Id.,  298 ;  1855,  Waller 
«.  Raskan,  12  Id.,  28. 

171.  The  proper  practice  in  such  case  is,  to 
strike  out  of  the  complaint  on  motion  every 
allegation  not  essential  to  a  single  cause  ot 
action.  Supreme  Ct,  1856,  Dorman  v.  Kellam, 
4  AbbotW  Pr.,  202;  S.  C,  14  How.  Pr.,  184. 

172.  Motion.  For  a  misjoinder  of  causes 
of  action,  the  remedy  is  demurrer  and  not 
motion  to  set  aside  the  complaint.  [Code, 
§  144,  snbd.  5.]  Supreme  Ct.,  Sp.  T.,  1852, 
Stannard  t^.  Mattice,  7  How,  Pr.,  4. 

173.  Xajuries  to  person  and  property.  In 
a  complaint  for  injury  to  property,  the  com- 
plaint may  allege  also  injuries  to  the  person 
consequent  upon  the  injury  to  the  property. 
This  is  not  a  mi^oinder  of  causes  of  action. 
N.  Y.  Com.  PI,  Sp.  T.,  1852,  Grogan  v.  Lin- 
deman,  1  Code  E.,  N.  S.,  287. 

174.  Corporation.  In  an  action  for  equi- 
table relief  against  a  corporation,  a  claim  fur 
damages  against  individual  defendants  cannot 


*  These  cases  overmle  Darkee  «.  Saratoga  <Se 
Washington  B.  R.  Co.,  4  How.  Pr.,  228 ;  S.  C,  2  Code 
B.,  146 ;  Pike  v.  Van  Wormer,  5  How.  iV.,  171 ;  Getty 
«.  Hadson  River  R.  R.  Co.,  8  Id.,  177;  Van  Namee 
«.  Peoble,  9  Id.,  198;  Strauss  v.  Parker,  Id.,  842; 
and  see  Colwell  v.  N.  T.  &  Erie  R.  R.  Co.,  Id.^  811 , 
Aoome  v.  Amerioan  Minerul  Co.,  11  M.,  24. 
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be  joined.    Supreme  Ct,^  Sp.  T.^  1858,  HooBe 
V,  Cooper,  16  Eoto.  Fr,^  292. 

175.  As  to  whether  charges  that  defend- 
ants, named  as  a  corporation,  have  nsnrped 
corporate  franchises,  and  that  they  have  for- 
feited them,  can  be  united  in  one  complaint 
People  V,  Ravenswood,  &c.,  Turnpike  &  Bridge 
Co.,  20  Barb.,  518. 

/  InBiiffloleney. 

176.  In  general  A  complaint  is  not  bad 
on  demurrer,  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  if  it  actually  con- 
tain the  elements  of  a  cause  of  action,  however 
inartificially  they  may  be  stated.  On  such 
demurrer,  it  is  the  duty  of  the  court  to  analyze 
the  facts  disclosed,  and  if  the  whole  or  any 
part  of  them  can  be  resolved  into  a  cause  of 
action,  the  demurrer  should  be  overruled.  Su- 
preme Ct^  Sp,  r.,  1868,  People  «.  Mayor,  &c., 
of  N.  Y.,  28  Barb.,  240 ;  8.  C,  8  Abbotts'  Pr.,  7. 

177.  On  domurrer  for  the  reason  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  only  inquiry 
is,  whether  facts  enough  to  support  the  action 
are  stated  in  any  form, — ^whether  plainly  and 
concisely  without  unnecessary  repetition,  or 
argumentatively  and  inferentially,  and  in  con- 
nection with  irrelevant  and  redundant  matter, 
cannot  affect  the  decision.  Supreme  Ct,,  Sp, 
r.,  1865,  Buzzard  «.  Knapp,  12  JETw.iV.,  504. 

17S.  If  a  demurrer  admits  facts  enough  to 
constitute  a  cause  of  action,  that  is  sufficient 
to  sustain  the  complaint  against  it.  Supreme 
Ct,  S^.  r.,  1858,  Richards  «.  Edick,  17  Barb., 
260. 

179.  The  miatake  of  the  pleader  in  setting 
forth  the  facts  constituting  a  single  cause  of 
action  in  two  separate  statements,  some  facts 
in  one  and  some  in  another,  as  constituting 
separate  causes  of  action,  does  not  render  the 
pleading  demurrable.  So  held,  on  separate 
demurrers  to  each  count.  Supreme  Ct.,  1856, 
Hillman  «.  Hillman,  14  How.  Pr.,  466. 

180.  SuperflnouB  averment  A  complaint, 
after  stating  a  cause  of  action  on  a  contract 
against  partners,  and  demanding  judgment 
therefor,  contained  also  allegations  that  the  de- 
fendants were  insolvent,  and  had  fraudulently 
confessed  judgment  to  hinder  their  creditors, 
and  demanded  an  injunction  and  a  receiver. 
Held,  that  although  the  last  matter  might  be 
obnoxious  to  a  motion  to  strike  out,  its  inser- 
tion did  not  render  the  complaint  demurra- 


ble.   Supreme  Ct,,  1858,  Meyer  «.  Van  Oollem, 
28  Barb.,  280 ;  S.  C,  7  AbbotU'  Pr^  2S2. 

181.  Foittal  defects.  A  demurrer  to  a 
complaint,  based  upon  snbd.  6  of  §  144,  can 
only  be  sustained  where  the  complaint  pre- 
sents defects  'so  substantial  in  their  nature  and 
so  fatal  in  their  character  aa  to  authorize  the 
court  to  say  that,  taking  all  the  facts  to  be 
admitted,  they  famish  no  cause  of  action 
whatever.  Defects  merely  formal,  and  which 
under  the  former  practice  Were  tiie  appro- 
priate subjects  of  a  special  demurrer,  cannot 
now  be  corrected  by  demurrer.  Supreme  Ct., 
Sp.  T.,  1858,  Richards  t.  Edick,  17  Bwrb.,  260. 
N.  Y.  Superior  Ct.,  1856  [citing,  also,  28  Eng. 
L.  &  Eq.,  R.  157],  Graham  ».  Camman,  5  Duer, 
697;  8.  C,  18  How.  Pr.,  860.  To  the  same 
effect.  Supreme  Ct,  1848,  DeWitt  ads.  Swift,  3 
Id.,  280 ;  8.  C,  1  Cods  R.,  25 ;  6  ^.  F.  Leg. 
Obs.,  814 ;  and  see  Hateh  d.  Peet,  28  Barb., 
575 ;  Woodbury  t.  Sackrider,  2  Abbotts^  Pr. 
402. 

182.  Cause  of  action  in  third  party.  A 
complaint  by  an  assignee,  which — after  setting 
out  the  note  or  other  chose  in  action  upon 
which  suit  is  brought,  and  stating  that  on  such 
a  day,  Ac.,  it  was  assigned  by  the  payee  to  Uie 
plaintiff— iilleges  that  it  is  the  property  of  the 
assignor,  and  that  he  is  the  lawful  owner  and 
holder  thereof,  or  that  the  defsndant  is  in- 
debted thereon  to  the  assignor,  is  bad  on  de- 
murrer, on  the  ground  Hifit  it  does  not  state 
facts  sufScient  to  constitute  a  cause  of  action, 
although  the  assignment  stated  was  in  trust, 
and  the  plaintiff  alleges  that  he  has  possession 
of  the  note.  Supreme  Ct.,  1868,  Palmer  t. 
Smedley,  28  Barb.,  468 ;  8.  C,  6  Abbotts'  Pr., 
205.  Compare  Myers  v.  Machado,  Id.,  19S; 
8.  C,  14  How.  Pr.,  149. 

183.  Value.  In  an  action  to  compel  de- 
livery of  an  instrument  in  writing,  the  ques- 
tion whether  value  can  be  shown  by  extrinsic 
proo^  is  a  question  of  law,  which,  when  the 
document  is  set  forth  in  the  complaint,  or  is 
annexed,  is  proper  to  be  raised  by  a  demurrer. 
K.  T.  Superior  Ct.,  Sp.  T.,  1852,  Kftehue  «. 
Williams,  1  Duer,  597;  8.  0.,  11  N.  T.  Leg. 
Obs.,  187. 

184.  Bemmrer  to  supplemental  oom- 
plalnt  Where  the  object  of  a  supplemental 
complaint  is  to  revive  a  former  action  and  to 
proceed  in  that  action  against  the  same  de- 
fendants, a  demurrer  alleging  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  Df 
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action  will  not  lie,  beoause  it  is  not  intended 
to  state  facts  constitnting  a  cause  of  action. 
Supreme  Ot,^  Sp,  T.^  1854,  Spier  o.  Robinson, 
9  Bow.  JV.,  825. 

185.  Capaoity  to  sue.  When  a  plaintiff 
describes  himself  in  the  complaint,  as  admin- 
istrator, &c.,  bat  does  not  set  forth  his  ap- 
pointment, a  demnrrer  npon  the  gronnd  that 
it  does  not  appear  npon  the  face  of  the  com- 
plaint, that  he  has  a  legal  capacity  to  sue,  is 
frivolous  if  tlie  cause  of  action  is  oue  on  which 
he  may  sue  in  his  own  right.  If,  T,  Superior 
Gt.,  1861,  Bright  v.  Ourrie,  6  Sandf,^  488 ;  8. 0., 
10^.  Y.Leg.0l9.,l(A. 

18&  In  an  action  required  to  be  brought  by 
the  administrator  in  his  capacity  as  such,  a 
complaint  which  does  not  allege  his  authority, 
but  merely  describes  him  as  administrator, 
does  not  contain  a  statement  of  facts  consti- 
tuting a  cause  of  action,  and  is  bad  on  de- 
murrer, on  that  ground.  Supreme  Ot,^  1855, 
8heldon  v.  Hoy,  11  How,  Fr,^  11. 

187.  The  complaint  against  a  committee  of 
an  habitual  drunkard  is  bad  on  demurrer,  for 
not  stating  a  cause  of  action,  if  it  omits  to  al- 
lege or  show  by  what  court  of  authority  the 
debtor  was  declared  an  habitual  drunkard,  and 
the  custody  of  his  person  and  estate  awarded 
to  the  defendant  Supreme  Ct.^  Sp.  71, 1858, 
Hall  V.  Taylor,  8  Ebw.  Fr.,  428. 

188.  In  an  action  by  a  receiver,  an  objec- 
tion to  the  Jurisdiction  of  the  Judge  who  is 
alleged  to  have  appointed  him,  is  not  to  be 
taken  by  a  demurrer  on  the  ground  that  the 
complaint  does  not  constitute  a  cause  of  action. 
It  should  be,  that  plaintiff  had  not  "legal  ca- 
pacity to  sue."  ilT.  F.  Superior  Ot.^  Sp\  T., 
1856,  Hobart  v.  Frost,  6  Duer^  672. 

189.  The  want  of  an  allegation  showing  the 
capacity  of  the  plaintif&  to  sue, — e,  ^.,  their 
incorporation, — ^is  not  available  under  a  de- 
murrer stating  merely  that  the  complaint  does 
not  constitute  a  cause  of  action,  but  only  on 
the  ground  that  the  plaintiff  has  not  legal  ca- 
pacity to  sue.  Supreme  Ot.^  Sp,  71,  1859, 
Connecticut  Bank  v.  Smith,  17  How,  Pr,^  487 ; 
8.  0.,  9  AhbotW  Pr.y  168.  To  the  same  effect, 
1855,  Bank  of  Lowville  «.  Edwards,  11  How. 
Pr.,  216;  Gen.  71, 1857,  Bank  of  Havanna  c. 
Wickham,*  7  AhbotW  Pr,,  184;  8.  0.,  16 
How.  Pr.^  97. 


*  See  this  oise  in  table  of  Ohm  QvmaaxD^  Vol.  I., 
AnU. 

Vol.  IV.— 81 


190.  A  complaint  in  an  aotion  for  ■pecifio 
performance  is  not  bad  on  demurrer  because 
it  fails  to  supply  the  details  necessary  to  guide 
in  drawing  a  Judgment  directing  a  convey- 
ance. Supreme  Ct.^  Sp,  71,  1858,  Richards «. 
Edick,  17  Barh,  260. 

B.  Form  of  Demurrer.    Joint  Demurrer. 

191.  Fonn.  A  pleading  which  denies  an 
allegation  of  that  to  which  it  responds,  is  not 
available  as  a  demurrer.  Supreme  Ct.^  Sp,  71, 
1851,  Olark  «.  Van  Deusen,  8  Oode  R,,  219. 

192.  Assigning  as  a  cause  of  demurrer  that 
certain  parts  of  the  complaint  are  inmiaterial 
and  redundant,  does  not  vitiate  the  demurrer, 
and  a  motion  to  strike  out  such  superfluous 
specifications  should  be  denied.  Supreme  Ct.^ 
Sp,  71, 1852,  8mith  «.  Brown,  6  How,  Pr,,SSS, 

193.  The  demmrer  ahall  diatinctly  apeoify 

the  grounds  of  objection  to  the  complaint.  Un- 
less it  do  so,  it  may  be  disregarded,  (hde  of  Pro,, 
§146. 

194.  Words  of  the  etatnte.  A  demurrer 
specifying  one  of  the  grounds  of  demnrrer  au- 
thorized by  the  Oode,  in  the  words  of  the  Code, 
is  a  oompliance  with  the  statute.  So  Tuld^  of 
a  demurrer  stating  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  aotion.  Ot,  of  AppeaU,  1851,  Haire  e.  Ba- 
ker, 5  K  Y,  (1  Seld,\  857. 

195.  Insiiffiolent  facta.  When  the  want 
of  a  statement  of  facts  sufficient  to  constitute 
a  cause  of  action,  is  the  only  cause  of  demur- 
rer to  a  complaint,  it  is  a  sufficient  assignment 
of  the  grounds  of  the  demurrer  to  state  simply 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  aotion.  Section 
145  only  requires  that  the  demurrer  shall 
specify  distinctly  one  or  more  of  the  six  causes 
of  the  demurrer  enumerated  in  section  144. 
In  the  Superior  Court  this  may  be  considered 
as  settled.  H.  7.  Superior  Ot,y  1858,  Paine  v. 
Smith,  2  DfMT,  298.  To  the  same  effect,  Su- 
preme Ot.,  V.  Diet.  (Sp.  71?),  1848,  DeWitt  ode. 
Swift,  8  How.  Pr.,  280 ;  8.  0.,  1  Code  B.,  25 ; 
6  N.  T.  Leg.  Obe.,  814;  IV.  Diet.,  Sp,  71, 1849, 
Durkee  o.  Saratoga  dc  Washington  R.  R.  Co.,  4 
How.  Pr,,  226 ;  S.  C,  2  Code  R.,  145 ;  VI.  Diet, 
1850,  Hyde  «.  Conrad,  5  How.  Pr.,  112 ;  8.  C, 
8  Code  R.,  162;  1851,  Johnson  v.  Wetmore, 
12  Bofrh,,  488 ;  VIIL  Diet,  1857  [citing,  also,  7 
How.  Pr.,  878 ;  8  Id.,  848 ;  11  Id.,  216],  White 
V.  Brown,  14  How.  iV.,  282 ;  but  see  tn/Vo, 
200,  to  the  contrary. 
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196.  A  demurrer  which  states  that,  *Hhe 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  is  sufficient^  for 
that  objection  is  not  waived  by  omitting  to 
demur.  Supreme  Ct,y  IL  Dist.,  Sp.  T.,  1868, 
Hoogland  v.  Hudson,  8  Ecno,  Fr,^  848. 

197.  The  words,  ^*  the  complaint  does  not 
state  a  sufficient  cause  of  action  against  the 
defendant," — ffeld^  equivalent  to  *Moes  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." Supreme  Ct,  V.  IHst.  (Sp.  TJ),  1Q4S, 
De  Witt  ads.  Swift,  8  Eew.  iV.,  280;  S.  0., 

1  Code  B.,  25 ;  6  i^.  F.  Leg,  Obs.^  814. 

198.  Eacoeptlonfl.  All  the  grounds  of  de- 
murrer may  be  properly  stated  in  the  words 
of  the  statute,  except  that  where  the  objection 
is  an  alleged  want  of  jurisdiction,  it  must  be 
stated  whether  it  is  of  the  penion  or  the  sub- 
ject-matter, and  where  it  is  a  defect  of  parties, 
it  must  be  stated  whether  plaintiff  or  defend- 
ant. Supreme  Ot.,  III.  Diet.,  Sp.  r.,  1862, 
Getty  «.  Hudson  River  R.  R.  Co.,  8  Hato.  Pr.^ 
177.  Followed  in  the  case  of  a  demurrer, 
under  subd.  2,  VII.  Diet.,  1856,  Hulbert  v. 
Young,  18  Id.,  418. 

199.  BaxanmmtUm  of  partioiilaxs.  ^  A  de- 
murrer on  the  ground  that  the  foots  stated, 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion, in  this,  te.,  specifying  certain  allegations 
deemed  essential,  excludes  all  other  grounds 
of  objection  than  those  which  are  particularly 
set  forth.  Supreme  OU,  1862,  Nellis  v.  De 
Forest,  16  Barh^  61. 

200.  It  la  mot  enough  to  specify  the  ground 
of  objection  in  the  words  of  Uie  statute.  Sec- 
tion 144  declares  when  the  defendant  may  de- 
mur, and  section  145  declares  how  he  shall 
demur.  Supreme  Gt.,  II.  Diet.^  Sp.  71, 1852, 
Purdy  V.  Carpenter,  6  Heu>.  Pr.y  861;  (VL 
JHet.t)  [citing,  also.  Van  Santv.  PI.,  421], 
Hinds  V.  Tweddle,  7  Id.^  278.  To  the  seme 
effect,  N.  F.  Com,  PU,  1849,  Grant  v.  Lasher, 

2  Code  Ry  2;  Hunter  «.  Frisbee,  /i.,  59;  S. 
0.,  7  N.  T.  Leg.  Obs.^  819 ;  and  see  Loomis  v. 
Tifft,  16  Barb.,  541. 

201.  Bztent  Demurrer  may  be  taken  to 
the  whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein.  Oodt  of  Pro.,  %li6. 

202.  Too  broad.  Where  a  complaint,  al- 
though defective  as  to  the  chief  parted  the 
cause  of  action,  is  good  as  to*  the  rest,  a  de- 
murrer, going  to  the  whole,  cannot  be  sus- 
tained. IT.  Y.  Com.  PI,  Sp.  T;  1855,  Jaques 
u.  Morris,  2  E.  D.  Smith,  689.    S.  R,  Supreme 


at.,  Sp.  T.  (1861  ?),  Cooper  i>.  Claeon,  1  Code 
B.,  N.  S.,  847. 

203.  A  demurrer  to  a  whole  complaint  con- 
taining several  causes  of  action,  on  the  ground 
that  the  several  counts  do  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  must  be 
overruled,  unless  all  the  statements  are  insuffi- 
cient. Supreme  Ct.,  Sp.  T.,  1868,  Martin  e. 
Mattison,*  8  Abbotte^  Pr.,  8 ;  1858,  Butler  e. 
Wood,  10  Row.  Pr.,  222. 

204*  A  demurrer  to  the  whole  complaint  is 
bad,  if  one  of  the  plaintiff  may  have  judgment 
separately.  It  must  be  sustained  or  fail  to 
the  whole  extent  to  which  it  is  applied.  [1 
Ohitt  PL,  576.]  Supreme  CU,  1855,  Peabody 
V.  Washington  Oounty  Mutual  Ins.  Co.,  20 
Ba^b.,  889. 

205.  In  an  action  to  oust  the  defendant 
from,  and  to  induct  the  relator  into,  an  office, 
if  an  usurpation  of  office  is  properly  alleged, 
a  demurrer  to  the  whole  complaint  is  bad, 
whether  it  sets  forth  a  valid  title  in  the  rela- 
tor or  not.  Supreme  Ct.,  Sp.  T.,  1858,  People 
c.  Ryder,t  16  Ba/rb.,  870. 

206.  A  Joint  demurrer  cannot  be  sustained 
by  two  or  more  defendants,  on  the  ground  of 
defect  of  parties,  because  there  are  too  many 
defendants.  Supreme  Ct.,  Sp.  T.,  1855,  PhU- 
lips  0.  Hagadon,  12  How.  Pr.,  17. 

207.  That  in  an  action  against  several  de- 
fendants, the  complaint  cannot  be  held  bad  od 
a  joint  demurrer  by  both  defendants,  put  upon 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  if  it  states 
a  cause  of  action  against  either  defendant 
Supreme  Ct,  1856,  Woodbury  «.  Sackrider,  2 
Abbotte'  Pr.,  402 ;  1856,  Peabody  «.  Washing- 
ton County  Mutual  Ins.  Co.,  20  Be^b.,  889; 
Sp.  T.,  1865,  Phillips  v.  Hagadon,  12  How.  Pr., 
17;  Cir&uit,  1866,  Eldridge  c.  Bell,  /i.,  547. 

208.  If  in  an  action  against  husband  and 
wife,  the  complaint  seeks  judgment  solely 
against  the  separate  estate  of  the  wife,  bat 
fails  to  show  a  cause  of  action  against  the 
wife,  the  defendants  may  demur  jointly,  and 
on  such  demurrer  judgment  should  be  given 
for  them.  K.  Y.  Superior  Ct.,  Sp.  T.,  1867, 
Goodall  V.  McAdam,  14  How.  Pr.,  885. 

209.  In  an  action  for  lands,  brought  against 
a  municipal  corporation  and  several  individ- 


*  This  decision  was  sabsequently  affirmed  at 
General  Iltrm,  1859. 

t  Affirmed,  Gt.  o/AppeaU,  1855, 12 if.  K (iXerm.), 
488,  without  diacusaing  this  point. 
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nal  defendants,  the  complaint  sieged  that 
the  Oorporation  took  possession  and  leased 
the  lands  to  the  individual  defendants,  who 
wrongfally  withheld  possession ;  and  that  the 
indiyidoal  defendants  who  were  in  possession, 
refused  to  pay  rents  to  the  plaintiff,  being 
directed  so  to  refuse  by  the  Corporation,  and 
that  they  paid  their  rents  to  the  agents  of  the 
Corporation.  The  Judgment  demanded  was 
for  possession,  and  for  rents  and  profits.  The 
Corporation  and  certain  indiyidual  defendants 
demurred  Jointly,  ffeld^  that  as  the  Corpo- 
ration were  not  shown  to  be  in  actual  posses- 
sion, there  was  no  cause  of  action  as  against 
them,  but  they  could  not  take  the  objection 
upon  the  Joint  demurrer ;  and  there  being  a 
cause  of  action  against  the  other  defendants, 
the  demurrer  must  be  overruled.  Supreme  Ct, 
Sp.  r.,  1858,  People  v.  Mayor,  &c.,  of  N.  Y., 
28  Barh.y  240;  S.  C,  8  AhbotW  Pr„  7. 

C.  Objections  to  Defects  in  Demurrant's  Plead- 
ings. 

210.  Judgment  agaipnt  the  party  who 
oommitted  first  fault  Upon  the  argument 
of  a  demurrer  to  the  answer,  the  defendant 
may  attack  the  complaint,  but  it  must  be  upon 
some  ground  on  which  he  might  have  success- 
fully demurred,  j^  F.  Superior  Gt^  1851, 
Pry  «.  Bennett,  6  Sandf.,  64;  S.  C,  9  N".  F. 
Leg,  OIb,,  880;  less  fully,  1  Code  R,  IT,  S,, 
288;  1862,  Schwab  v.  Furniss,  4  San^.,  704.* 
S.  P.,  Supreme  Ct.,  1851,  Stoddard  v,  Onon- 
daga Annual  Conference,  12  Ba/rh,^  578.  Com- 
pare Graham  o.  Dunnigan,  6  Duer^  629 ;  S.  C, 
4  AbUtW  Pr.,  426. 

211.  Contra.  Since  by  section  148  defendant 
waives  all  objections  to  the  complaint,  not 
taken  by  answer  or  demurrer,  except  the 
question  of  Jurisdiction  and  the  existence  of  a 
cause  of  action,  he  cannot,  on  demurrer  to  his 
answer,  attack  the  complaint,  except  for  those 
two  grounds.  Supreme  Ot.^  Sp.  71, 1852,  Peo- 
ple «.  Banker,  8  Eow.  Pr,,  258. 

212.  That  the  fact  that  the  complaint  is 
demurrable,  does  not  aid  a  defective  answer. 
N.  F.  Com,  PI,  Sp.  T,,  1849,  Hoxie  v.  Cush- 
man,  7  K  F.  Leg,  Obe.,  149. 

213.  Several  defenoee.  Where,  on  plain- 
tiffs demurrer  to  one  of  several  defences,  the 
defendant  objects  that  the  plaintiffs  complaint 


*  There  is  a  different  report  of  the  same  case,  1 
Oode  n.,  y.  5.,  842. 


does  not  state  facts  suficient  to  constitute  a 
cause  of  action,  an  admission  or  averment  in 
a  defence,  not  demurred  to,  which  supplies 
the  defept  in  the  complaint,  will  not  avail  the 
plainti^  in  his  complaint;  for  the  defence 
containing  the  admission  is  not  before  the 
court  on  the  demurrer.  Supreme  Ct.^  1854, 
Ayres  «.  Covill,  18  Barb.,  260. 

8.  Mode  of  tahing  or  viaMng  Objections  not 
appearing  on  the  face  of  the  Complaint. 

214.  When  any  of  the  matters  enumer- 
ated in  section  144  do  not  appear  upon  the  f»CQ  of 
ihie  complaint,  the  objection  may  be  taken  by 
answer.     Oode  qf  Pro.,  §  147. 

215.  Ol^ectlon  to  a  defect  of  parties, 
which  does  not  appear  upon  the  face  of  the 
complaint,  may  be  taken  by  answer.  Su- 
preme  Ct,  Sp.  71,  1858,  Ripple  v.  Gilbom,  8 
ffow.  Pr.,  456. 

216.  Want  of  Jurisdictton.  The  meaning 
of  the  language  of  the  Code  (§  147),  allowing 
it  to  be  set  up  as  a  defence  that  **the  court 
has  no  Jurisdiction  of  the  person,*'  is,  that  the 
person  is  not*  subject  to  the  jurisdiction  of  the 
court,  not  that  original  process  has  been  im- 
properly served.  Supreme  Ct.,  1850,  Nones 
V.  Hope  Mutual  Life  Ins.  Co.,  5  Mow.  Pr.y  96. 

217.  Under  section  88  of  the  Code  of  1850,— 
which  required  that  all  of  several  defendants 
sued  as  joint-debtors  in  the  N.  Y.  Superior 
Court  should  be  personally  served  wil^  the 
summons,  in  the  city  of  New  York, — ^it  is  not 
a  snfScient  answer  for  one  defendant  served  to 
allege  that  the  other  is  a  non-resident  of  the 
State,  and  had  not  been  served.  N.  F.  ^- 
perior  Ct.,  Sp.  71,  1852,  Bridge  e.  Payson,  1 
Duer,  614. 

218.  Waiver  by  not  answering.  If  no 
such  objection  (as  those  enumerated  in  1 144)  be 
taken «  either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same, 
excepting  only  the  objection  to  the  jarisdiction 
of  the  court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.    Oode  (if  Pro.f  1 148. 

219.  InsufBcienoy.  The  objection  men- 
tioned in  the  6th  subd.  of  section  144,  not 
waived  by  omitting  to  take  it  in  the  answer, 
or  by  demurrer.  [§  148 ;  8  How.  Pr.,  280.] 
So  held,  where  it  was  taken  on  the  trial.  Su^ 
preme  Ct.,  1851,  Ludington  v.  Taft,  10  Ba/rb., 
447. 

220.  Where  defendant  failed  to  demur  or  to 
object  to  the  evidence,  or  to  except  to  the  de- 
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oision  of  the  referee,  and  a  good  cause  of  ac- 
tion was  proved  \-^Eeld^  that  he  had  waived 
his  right  to  object  to  the  sufficiency  of  the 
compliant  [Oode  of  1848.]  Supreme  Ct.^ 
1849,  Carley  «.  Wilkins,  6  Bwrb,^  657.  Com- 
pare Rayner  v.  Clark,  7  /i.,  581. 

221.  If  a  complaint  contain  no  caase  of  ac- 
tion against  the  defendant,  it  is  fatal  in  every 
stage  of  the  proceeding,  and  the  defendant  is 
entitled  to  Judgment  on  a  demurrer  merely 
specifying  that,  in  general  terms,  as  the  gronnd 
of  objection.  Supreme  CU^  8p,  71, 1852,  Nox- 
on  «.  Bentley,  7  Hov>,  Fr,,  816 ;  1868,  Bnrn- 
ham  V.  De  Bevorse,  8  Id,^  169. 

222.  Though  it  is  improper  to  set  up,  in  an 
answer,  that  the  complaint  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action, 
the  objection  may  be  taken,  irrespective  of  its 
being  set  up.  K  F.  Com.  PZ.,  1856,  Slack  v. 
Heath,  4  B.  D.  Smit\  96 ;  S.  C,  1  AUotW 
Pr,,  881. 

223.  AU^oliider  of  partiea.  The  objec- 
tion that  there  is  an  improper  joinder  of  par- 
ties, when  it  means  in  effect  that  several  causes 
of  action  are  improperly  united,  can  only  be 
taken  by  demurrer.  [Code,  §§  144, 147, 148.] 
K  T.  Superior  Ct^  1868,  Baggott «.  Boulger, 
2  Duer,  160. 

224.  The  objection  that  there  is  a  miqoin- 
der  of  defendants  must  be  raised  by  demurrer 
or  answer;  and  if  it  is  not  so  raised,  the  plain- 
tiff will  be  entitled  to  recover  against  all  the 
defendants.  Ot  of  Appeals^  1856,  Fosgate  e. 
Herkimer  ManufiEusturing  h  Hydraulic  Co.,  12 
K  Y,  (2  Eem,\  680 ;  affirming  8.  C,  12  Barb., 
852.    Compare  Bates  v.  James,  8  Duer^  46. 

225.  Section  148  of  the  Code  {q,  v.,  tupro, 
218)  means,  that  if  the  objection  is  not  taken 
by  demurrer,  where  that  mode  of  raising  it  is 
proper,  or  by  answer  in  cases  where  that  is 
the  appropriate  method,  it  is  waived.  There- 
fore, in  actions  sounding  in  tort,  where  a  defect 
of  parties  plaintiff  appears  by  the  complaint, 
the  defendant  should  take  advantage  of  the 
same  by  demurrer;  and  if  he  omits  to  do  so, 
he  waives  the  defect,  even  though  he  insists 
in  the  answer  that  the  complaint  should  be 
dismissed  for  that  defect.  Ot  of  AppeaU^ 
1856,  Zabriskie  e.  Smith,  18  N.  7.  (8  Kern.), 
822. 

220.  Where  the  representatives  of  a  de- 
ceased member  of  a  firm  are  sued  with  the 
survivors,  for  a  debt  due  from  the  partnership, 
but  insolvency  of  the  surviving  members,  or 


some  other  ground  of  relief  is  not  shown,  the 
misjoinder  cannot  be  set  up  in  the  answer  of 
the  representatives ;  but  they  must  point  out 
the  defect,  either  by  demurrer,  or  by  objecting 
at  the  trial  that  the  complaint  shows  no  cause 
of  action  as  against  them.  N,  F.  Superior  Cty 
Sp.  71, 1858,  Higgins  v.  Freeman,  2  Duer^  650. 

227.  Defect  of  partiee.  If  the  demurrer 
does  not  specify,  as  grounds  of  demurrer,  a 
want  of  parties,  or  object  that  the  action  is 
not  in  behalf  of  others  than  the  plaintiff  all 
such  objections  are  waived.  Supreme  Ct^ 
1858,  Loomis  t).  Tifft,  16  Barb,,  541. 

228.  An  objection  to  a  complaint  for  defect 
of  parties  is  waived,  if  not  taken  by  demurrer 
or  answer.  K  F.  Com.  Pl^  Sp.  T.,  1857,  Lewis 
V.  Graham,  4  AllotW  Pr^  106. 

229.  When  the  sufficiency  of  a  complaint^ 
as  not  stating  facts  constituting  a  cause  of  ac- 
tion, is  denied,  the  only  question  is,  whether^ 
if  the  facts  stated  are  admitted  to  be  true, 
the  plaintiff  is  entitled  to  the  relief  which  he 
chums;  and  in  determining  this  question,,  it  is 
quite  immaterial  whether  the  relief  sought  is, 
in  its  nature,  legal  or  equitable.  Hence,  if 
an  action  involving  the  distribution  of  a  fimd 
by  a  trustee  is  to  be  deemed  equitable  in  its 
nature,  and  the  presence  of  other  parties  is 
deemed  by  the  trustee  to  be  necessary,  before 
the  relief  sought,  although  proper  in  itself, 
could  with  propriety  be  granted,  the  absence 
of  those  parties  must  be  made  a  ground  of 
objection,  at  the  time  and  in  the  form  pre- 
scribed by  the  Code, — i.  d.,  by  demurrer  or 
answer  ({  148), — ^in  order  that  the  plaintiff 
might  bring  them  in,  if  their  presence  was 
held  necessary.  Such  objection  cannot  be 
taken  by  motion  to  dismiss  the  complaint  at 
the  trial  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  N".  F.  Supe'- 
rior  Ct.y  1856,  General  Mutual  Ins.  Co. «.  Ben- 
son, 6  Duer^  168. 

230.  The  objection  that  the  plaintiff  in  a 
suit  is  not  the  real  party  in  interest,  must  be 
set  up  in  the  answer,  to  enable  defendant  to 
rely  upon  it  as  a  defence ;  and  although  the 
fact  should  appear  upon  the  trial  from  the  ex- 
amination of  witnesses,  it  is  then  too  late  for 
the  defendant  to  avail  himself  of  it  N.  F» 
Com.  PI.,  1850,  Jackson  v.  Whedon,  1  E,  2>. 
Smith,  141 ;  S.  C,  8  Code  R.,  186. 

231.  The  objection  of  a  defect  of  parties^ 
which  appears  upon  the  fi^e  of  the  oomplaint^ 
must  be  taken  by  demurrer  [Code,  { 144,  subd. 
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4] ;  and  allegations  in  an  answer  raising  sooh 
objection,  may  be  strack  out,  on  motion.  Su^ 
preme  Ot,^  1854,  Dennison  v.  Dennison,  9  Hbio. 
Fr.,  246. 

'232.  Where  a  partner  is  sned  alone  for  a 
firm  debt,  the  non-joinder  of  his  copartner  is 
a  defence  to  the  action,  if.  F.  Superior  Ot^ 
1861,  Bridge  v.  Payson,  5  Sanc^f.,  210. 

233.  In  an  answer  setting  np  as  a  defence 
the  non-joinder  of  others  jointly  liable,  the 
omission  to  allege  that  they  are  still  liying^  is 
cured  by  proof  that  they  were  still  living, 
given  on  the  trial.  Objection  to  such  proof 
should  be  disregarded,  or  the  answer  amended 
to  conform  to  the  proof.  Supreme  Ct..^  1858, 
Wooster  v.  Ohamberlin,  28  Barb.^  602. 

4.  The  Answer, 

A.  Taking  Issue. 

a.  InOenanL 

234.  The  answer  of  the  defendant  miut 
contain  a  general  or  specific  denial  of  each  ma- 
terial allegation  of  the  complaint  controverted 
by  the  defendant,  or  of  any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  bialief .  Code 
(j/'Pro.,  §149,  subd.  1. 

235.  What  are  material  and  traversable 
allegationa.  To  a  complaint  alleging  that  the 
plaintiff  sold,  &c.,  *Uo  defendants,  who  are 
partners  in  business,"  goods,  &c.,  an  answer 
of  one  of  the  defendants  that  *^  he  never  was 
a  copartner  in  business  with  the  defendants 
F.  and  8.,  jointly,"  is  not  frivolous,  but  raises 
an  issue  upon  his  liability  as  a  partner  with 
the  others.  Supreme  Gt,^  Chambere^  1848, 
Corning  ©.  Haight,  1  Code  J?.,  71. 

236.  Where  indebtedness  is  stated  in  a 
complaint,  as  a  matter  of  fact,  an  answer  of 
not  indebted  is  sufficient,  and  should  not  be 
struck  out  Supreme  Gt,y  Sp.  Z,  1849,  Anon- 
ymous, 2  Code  jB.,  67. 

237.  An  answer  which,  without  denying 
any  fact  stated  in  the  complaint,  merely  de- 
nies that  the  plaintiff  is  entitled  to  the  money 
demanded,  will  be  struck  out,  on  motion.  N. 
Y,  Com,  PI,  1856,  Drake  e.  Oockroft,  4  E,  D, 
Smith,  34 ;  8. 0.,  less  fully,  1  Abbotts'  iV.,  203 ; 
10  E&w,  Fr.,  877.  Compare  Higgins  v.  Free- 
man, 2  Dtter,  650. 

238.  Allegations  in  a  complaint,  relative  to 
the  intent  and  motives  of  a  libellous  publica- 
tion, are  not  to  be  deemed  material,  so  as  to 
render  it  necessary  for  the  defendant  to  admit 
or  controvert  them  in  his  answer.  Only  those 
allegations  in  a  complaint  are  material,  in  the 


sense  of  the  Code,  which  the  plaintiff  must 
prove  upon  the  trial  in  order  to  maintain  his 
action.  N".  F.  Superior  Ot.,  1851,  Fry  e.  Ben- 
nett, 6  San^,,  64;  8.  0.,  9  K  T.  Leg.  Obs., 
880;  less  fully,  1  Code  i?.,  K  A,  288. 

239.  An  answer  or  reply  should  only  deny 
material  allegations;  but  if  immaterial  allega 
tions,  made  in  traversable  form,  are  denied, 
the  court  will  not  strike  out  the  denial.  Su- 
preme Ct,  Sp.  r.,  1852,  King  e.  Utioa  Ins.  Co., 
6  JIow.  Pr.,  486. 

240.  In  an  action  upon  a  promlfmory  note, 
payable  to  plaintiff's  order  at  a  bank,  an  alle- 
gation in  the  complaint  that  the  phdntiff  **  is 
the  lawful  owner  and  holder  of  t^e  note,"  is  a 
material  allegation,  and  a  denial  of  knowledge 
or  information  sufficient  to  form  a  belief,  is 
proper.  [2  Code  R.,  66.]  Supreme  Ct.,  Cham- 
bers, 1852,  Temple  v.  Murray,  6  Eoto.  iV.,  829. 

241.  In  an  action  on  a  note  against  maker 
and  indorser,  the  allegation  that  the  latter 
indorsed  the  note  and  transferred  it  to  the 
plaintiff^  is  a  material  allegation  which  the 
former  may  controvert.  Supreme  Ct,,  Cham- 
bers, 1856,  Flood  V.  Reynolds,  18  Bow,  iV., 
112. 

242.  To  a  complaint  against  an  indorser  of 
a  promissory  note,  alleging  presentment  and 
non-payment,  an  answer  ^^  that  as  to  the  pre- 
sentment and  non-payment,  the  defendant  had 
not  information  in  respect  thereof  sufficient  to 
form  a  belief," — ^is  sufficient  to  raise  an  issue. 
Supreme  Ct,,  Sp.  T.,  1848,  Dickerson  v.  Eim- 
bal,  1  Code  R,  49. 

243.  In  an  action  for  converBlon,  an  alle- 
gation of  the  complaint,  that  plaintiff  lent  to 
defendant  the  thing  converted,  if  this  is  the 
only  allegation  showing  that  defendant  had 
possession,  is  issuable.  Supreme  Ct.,  1855, 
Elton  V.  Markham,  20  Barb.,  843. 

244.  Where  plaintiff  sues  in  a  representative 
capacity,  and  in  his  complaint  only  alleges  in 
general  terms  that  defendant  is  indebted  to 
him  for,  &o.,  an  answer  denying  knowledge  or 
information  sufficient  to  form  a  belief  whether 
defendant  is  indebted  to  plaintiff,  is  not  friv- 
olous. When  the  plaintiff  merely  avers  thai 
the  defendant  is  indebted  to  the  plaintiff, 
instead  of  setting  forth  the  contract  upon 
which  the  indebtedness  arises,  he  should  not 
complain  if  the  defendant  takes  issue  upon 
such  indebtedness.  2^.  F.  Com,  PI.,  Sp,  T., 
1856,  Morrow  e.  Gougan,  8  Abbotts^  Pr.,  328. 

245.  Denial  of  aggravaticHL    In  an  action 


486 


PLEADING,  UNDER  THE  CODE  OF  PROCEDURE. 


Dtfendant'i  Flaadingi;— The  Aaiwer;— Taidng  iiiae  ;~ranii  of  DeniaL 


for  assault  and  battery,  an  answer  admitting 
the  assanlt,  ^.,  but  denying  certain  aggravat- 
ing oiroumstances  which  the  complaint  stated, 
and  setting  forth  circumstances  considered  as 
a  provocation,  is  friyolons.  Oircnmstances  of 
aggravation  in  such  an  action  are  not  traversa- 
ble. [6  Wend.,  184;  Grab.  Pp.,  798.]  Such 
new  matter  does  not  constitute  a  defence  or  a 
counter-claim.  [Code,  §  150;  12  How,  Pr,, 
810;  10  Id.,  67,  882;  7  Id.,  128,  294,  808.] 
Supreme  GU^  VL  DUt,^  1857,  Gilbert  ®.  Rounds, 
14  How,  Pr.,  46.  To  similar  effect  in  respect 
to  denials,  ///.  Diet.^  Sp.  T.,  1854,  Lane  «.  Gil- 
bert, 9  Id.y  ISJ. 

246.  In  an  action  for  an  assault,  the  defend- 
ant's answer  admitted  an  assault,  but  denied 
that  it  was  of  the  nature  or  extent  stated  in 
the  complaint.  Eeld^  that  there  was  no  issue 
to  be  tried,  and  that  the  plaintiff  was  entitled 
to  an  assessment  of  damages.  Supreme  Gt,^ 
Sp,  r.,  1868,  Bchnaderbeck  «.  Worth,  8  Ab- 
hotW  Pr^  87. 

247.  Denial  of  plaintiff's  title.  In  an  action 
upon  a  promissory  note,  an  allegation  in  the 
answer  that  the  plaintiff  is  not  the  owner  and 
holder  of  the  note,  and  that  A.  B.  is  the  owner 
and  real  party  in  interest,  creates  no  issue. 
N.  F.  Gom.  PI,  Sp.  T,,  1856,  Brown  «.  Ryck- 
man,  12  Edw.  Pt.,  %\Z. 

24a  DUnregarding.  A  plaintiff  cannot, 
without  leave  of  the  court,  disregard  an  an- 
swer because  it  does  not  present  a  material 
Issue.  Supreme  Gt,  Ghambere^  1848,  Coming 
«.  Haight,!  GodeB.,  71. . 

249.  An  answer  addressed  to  tbe  bill 
partlonlaxs  instead  of  the  complaint^  is  insuffi^ 
cient,  and  may  be  demurred  to,  but  cannot  be 
stricken  out  as  frivolous.    Supreme  Gt,^  Sp,  71, 
1849,  Scovell  f>,  Howell,  2  Gode  R,  88. 

250.  Issues  defined.    Code  qf  Pro,,  %i  248, 261. 

h.  Form  of  DenUl. 

251.  CoH^jimotiTe  denials.  Negative  preg- 
nant. Where  time  or  place  are  immaterial, — 
as  in  the  case  of  a  complaint  for  assault  and 
battery, — a  denial  of  having  made  an  assault 
on  the  day  or  at  the  place  mentioned  in  the 
complaint,  admits  by  implication  that  defend- 
ant committed  the  act  on  some  other  day,  dEC, 
and  he  cannot  be  permitted  to  prove  that  the 
assault  was  committed  by  any  one  else.  Sur- 
preme  Gt.^  1852,  Baker  9.  Bailey,  16  Barb,,  54. 

252.  An  answer  to  a  complaint  in  an  action 
for  slander,  which  simply  states  that  the  de- 


fendant did  not  utter  the  precise  words  at  the 
precise  time  and  in  the  particular  place  and 
manner  stated  in  the  complaint,  is  clearly  bad. 
Supreme  Gt,  Sp,  71,  1858,  Salinger  v,  Lusk,  7 
ffow^  Pr,,  430. 

253.  In  an  action  for  services,  a  denial  that 
the  plaintiff  rendered  the  services  ^^on  the 
days,  and  at  the  times,  and  to  the  extent  or 
quantity,  or  in  the  manner  mentioned  in  the 
complaint,"  is  no  denial  of  any  thing  certain. 
Supreme  GU,  1858,  Davison  «.  Powell,  X^Hwd, 
Pr.,  467. 

254.  In  an  action  to  recover  possession  of 
demised  premises  on  the  ground  of  a  forfeiture 
by  violation  of  a  covenant  not  to  underlet 
without  consent  of  the  lessor,  the  answer  de- 
nied that  the  defendant  had  "  in  violation  of 
the  covenant,  and  without  consent  of  the  les- 
sor, underlet'*  EeU,  that  although  the  an- 
swer contained  a  negative  pregnant,  yet  it  put 
in  issue  the  subletting ;  and  a  judgment  found- 
ed on  the  ground  that  the  answer  did  not  deny 
the  fact  of  underletting  was  reversed.  Gt,  oj 
Appeals,  1855,  Lawrence  v.  Williams,  cited  in 
Wall  V.  BuflGalo  Water  Works  Co.,  18  If.  Y.  (4 
Smith),  119, 122 ;  and  reversing  8. 0.,  1  Buer^ 
585.    Compare  Young  v,  Oatlett,  6  Buer,  437. 

255.  An  answer  denying  that  defendants 
did  at  the  time,  and  for  the  purpose  stated  in 
the  complaint,  by  their  authorized  agent,  make 
their  promissory  note  by  the  name  and  for  the 
amount,  and  as  is  in  this  respect  set  forth  in 
said  complaint,  is  frivolous  for  denying  the  al- 
legations of  the  complaint  conjunctively.    Su- 

oil  preme  Gt.,  1855,  Shearman  e.  N.  Y.  Central 
Mills,  1  AbbotU'Pr.,  187;  affirming  8.  C,  sub 
nom.  Thorn  v.  N.  Y.  Central  Mills,  10  Bow. 
Pr.,  19. 

256.  The  objection  that  a  denial  is  a  nega- 
tive pregnant  is  a  formal  one,  and  unless  ob- 
jection is  made  before  the  trial,  it  will  be 
waived,  and  each  allegation  will  be  regarded 
as  controverted.  Supreme  Gt,  1855,  Elton  o. 
Markham,  20  Barb,,  848. 

257.  In  a  foreclosure-action,  the  complaint 
set  forth  the  condition  of  the  bond,  and  alleged 
that  the  mortgage  was  executed  '^with  the' 
same  conditions  as  the  said  bond.^^  The  an- 
swer denied  that  the  mortgage  contained  the 
condition,  repeating  it  as  stated  in  the  com- 
plaint. Held,  insufficient  on  demurrer.  It 
was  not  a  denial  that  the  mortgage  contained, 
by  reference  to  the  bond  or  otherwise,  sub- 
stantially the  same  condition.    To  raise  that 
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issoe^  the  defendant  should  have  denied  the 
deeds,  or  set  forth  the  condition  of  the  mort- 
gage in  hoc  verha^  that  the  ooart  might  see 
what  it  was.  Ot.  o/AppeaUy  1867,  Dimon  «. 
Dunn,  15  K  7,  (1  &inUh\  498;  reversing  8. 
0.,  wh  nam,  Dimon  «.  Bridges^  8  Hiw,  Pr,^  16. 

2Sa  To  an  allegation  that  a  mortgage,  un- 
der which  the  pleader  claime,  was  ^*  a  valid  and 
subsisting  lien,"  a  denial  that  it  was  ever  a 
lien,— J3«W,  suflBcient  to  enable  the  other  party 
to  prove  that  it  was  fraudulent.  Supreme  Ct.^ 
1852,  Wager  «.  Ide,  14  Barh.y  468. 

259.  To  a  complaint  alleging  that  defendant 
assaulted  the  plaintiff  and  seized  him  and  shook 
him,  a  denial  that  the  defendant  did  assault 
and  seize  him  and  shakft  him,  &o.,  is  bad. 
Each  charge  should  have  been  denied  separate- 
ly. Suprsme  Ct,  Sp.  T.,  1850,  Hopkins  v. 
Everett,  6  How.  Pr^  159. 

260..HypQthetioal  denial^— ^  ^.,  that  if 
any  ditch  was  dug  it  was  done  without  the 
knowledge  of  the  defendant,— are  bad.  [Van 
Santv.  PI.,  201.]  Supreme  Ct.,  Sp.  T.,  1854, 
Wies  «.  Fanning,  9  How,  Fr.^  548. 

261.  Oeneral  denial  In  an  action  for  the 
conversion  of  personal  property,  a  general  de- 
nial of  each  and  every  allegation  of  the  com- 
plaint traverses  the  plaintiffs  title,  as  well  as 
the  conversion,  and  the  defendant  may  show 
title  out  of  the  plaintiff,  Supreme  Gt.^  1858, 
Robinson  v.  Frost,  14  Barb.,  586. 

262.  Where  the  complaint  of  a  corporation 
does  not  allege  that  plaintiff  is  incorporated^ 
a  general  denial  is  not  sufficient  ta  put  the 
plaintiff  to  proof  of  his  corporate  capacity,  but 
the  answer  must  deny  the  eziBteneeof  such  a 
corporation.  Supreme  Gt.^  186T,  Bank  of 
Havanna  v.  Wickham,*  7  AbhoM  Fr^  ^&4; 
8.  0.,  less  fully,  16  How.  Fr.,  97. 

263^  The  complaint  expressly  averred  that 
Che  plaintiff  fell  into  the  ditob,  and  that  he  fdil 
into  it  in  consequence  of  defendants*  negligence 
in  omitting  to  place  any  guard  against  accident. 
The  answer  denied  that  the  ditch  was  left  un- 
guarded, ^^so  that  persons  using  reasonable 
care"  would  fall  into  it.  It  then  proceeded 
with  a  itirther  denial  ^Hhat  the  plaintiff,  with- 
out any  fault  or  want  of  care  on  his  part^  did 
fall  therein."  Held^  tins  denial  not  having 
been  moved  against  as  ind^nite  or  uncertain, 
was  to  be  deemed  a  *^  general  denial"  of  the 
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plaintiff's  allegation  of  his  having  fallen  into 
the  ditch  in  the  manner  described,  so  that  that 
allegation  in  all  its  parts  must  be  deemed  to 
have  been  controverted,  and  the  plaintiff  most 
prove  that  he  fell  into  the  ditch.  Evidence  that 
he  was  found.near  it,  with  hia  leg  broken,  was 
notsufiftdent.  (Jt.<^ AppeaU^  1858,  Wallo.  Buf- 
fab  Water  Works  Oo.,  18  N.  T.  (4  SmUh),  119 
264;.  Of  the  analogy  between  a  general  de- 
nial under  the  Oode  and  the.  general  issue. 
MoEyring  o.  Bull^  16  N.  7.  (2  SmitK)^  297. 

266.  BsoeptioQa^  The  form  of  an  answer 
which  consisted  of  a  general  denial  of  each 
and  every  allegation  in  the  complaint,  except 
certain  parts  therein  admitted,  approved  as 
making  the  pleading  brief  and  simple.  At* 
prtiM  Gt.^  Sp.  T.,  1866,  Parshall  v.  Tillou,  18 
How.  Fr.^  7. 

26&  In  an  action  by  a  mutual  insurance 
company  upon  a  premium  note,  an  answer, 
admitting  the  execution  of  the  note,  and  the 
delivery  of  the  policy  of  insurance,  and  deny- 
ing each  and  every  other  allegation  in  the 
complaint,  is  sufficient,  there  being  other  ma- 
terial allegations  in  the  complaint.  [Mbn.  Pr., 
146.]  Sup^^me  Gt,  Sp.  T.,  1850,  Genesee 
Mutual  Ins*  Oo.  v.  Moynihen,  5  How.  Fr.^  821. 

267.  A  geneiral  denial  of  fraud  is  not 
enough,  where  facts  are  admitted  from  which 
the  court  may  infer  fraud.  Supreme  Gt.^  1849, 
Litchfield  f>.  Pelton,  6  jRw&.,187. 

268L  Speoifio  denial.  Under  the  Oode  of 
1849, — which  required  ^^in  respect  to  each 
allegation,"  te.,  a  specific  denial  thereof,' — 
saying  that  defendant,  denies  specifically  each, 
and  every  matter,  is  not  a  sujQSicient  denial. 
Sftpi^me  Gt.,  Sp.  T.,  1852,  Seward  v.  MUler,  6 
How.  Ft.,  812. 

26%  ^^  Defendant  denies  each  and  every  al- 
legation," &c«,  is  a  sufficient  denial  of  the  en^ 
tire,  complaint  Supreme  Gt.^  Sp.  T.,  1850, 
Kellogg  V.  Ohurob,  4  H9W.  Fr.,  899. 

Not  so  under  the  Oode  of  1851, — which 
only  authoriied  a  specific  denial.  i\r.  T.  Gom, 
Fl,  Sp.  7.,  1851,  Rosenthal  «•  Brush,  1  Gode 
R,  y.  A,  228. 

270«  After  a  denial  ^'of  each  and  every 
allegation  in  the  complaint,"  subsequent  de- 
nials of  particular  aUegatioivs  are  but  repeti- 
tions of  what  was  fully  denied  before,  and 
may  be  struck  out  as  redundant  Svpr&me 
Gt.^  1854,  Dennison  «,  Dennison,  9  How,  Fr^ 
246 ;  1^.  21,  1858,  Lippenoott  «.  Goodwin,  8 
/d,  242 ;  and  see  Wies  t^.  Fanning,  9  /(}.,  548. 
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271.  A  denial  nioBt  be  dJreot  Aver- 
ring that  the  defendants  say  that  they  deny, 
Ao.y  is  not  enough.  Supreme  Ot.^  1858,  Ar- 
thur V.  Brooks,  14  Barb,^  688.  Compare  eupra^ 
69 ;  infra,  278, 

27Z  Denial  of  tlie  oonolnaloa  of  law. 
An  answer  which  controverts  no  allegation  of 
the  complaint,  and  sets  np  no  new  matter  in 
bar,  but  merely  denies  a  conclusion  of  law,  is 
bad,  and  judgment  may  be  given  for  plaintiff 
upon  it.  Supreme  Ot,y  Ohamberg,  1860, 
MoMurray  v,  Gifford,  6  How.  Pr.^  14.  N.  T, 
Com.  PI,  Sp.  r.,  1848,  Pierson  t».  Oooley,  1 
Cede  B.,  91. 

Such  an  answer  may  be  struck  out  as  frivo- 
lous. Supreme  Ct,,  Sp.  T.,  1848,  Beers  v. 
Squire,  1  Code  R,  84;  1849,  MuUen  v.  Kear- 
ney, 2  Id,,  18. 

«.  Dentals  of  Inlbrmatioii,  Ae. 

273.  Under  the  Code  of  1849,~which 
allowed  the  defendant's  denial  to  be  a  denial 
*^  according  to  his  information  and  belief,  or 
of  any  knowledge  thereof  sufficient  to  form  a 
belief,^' — ^an  answer  stating  ^*  that  the  defend- 
ant verily  believes,  and  therefore  answers 
and  says,"  is  sufficient.  Supreme  CU,  Sjp.  71, 
1849,  Davis  v.  Potter,  4  ffow.  JV.,  166 ;  S.  0., 
a  Code  B.,  99. 

274.  So  an  allegation  that  defendant  *^is 
ignorant  of  whether,"  &c,  is  insufficient. 
N.  F.  Com.  PI,  1861,  Wood  v,  Staniels,  8 
Code  B.,  162. 

275.  Stating  that  as  to  certain  allegations, 
defendant  has  not  any  knowledge  (or  that  he 
has  not  any  knowledge  or  information)  there- 
of sufficient  to  form  a  belief,  is  a  sufficient 
denial  [§  149.]  Supreme  Ct,  Sp.  2%  1860, 
Genesee  Mutual  Ins.  Oo.  v.  Moynihen,  6  Bow. 
Pr.,  821 ;  1861,  Snyder  v.  Whiter  6  /d,  821 ; 
Chambers^  1862,  Temple  v.  Murray,  /i.,  829. 

276.  Denial  of  knowledge  or  informa- 
tion. Under  §  149,  as  amended  in  1862(^.  v., 
n^a,  284),  a  denial  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  of  the 
subject  of  an  allegation  not  necessarily  with- 
in a  party's  own  knowledge,  is  a  complete  de- 
nial witho^it  further  words.  Supreme  Ct,,  Sp, 
T,y  1866,  Flood  v.  Reynolds,  18  Mow.  Pr,,  112. 

277.  Where  a  party  has  no  knowledge,  or 
not  sufficient  knowledge  to  admit  or  deny,  the 
Oode  permits  him  to  state  the  fact  of  such 
want  of  knowledge,  and  that  is  equivalent  to 
a  denial;  but  where  he  has  information  on 


which  he  has  formed  a  belief  he  cannot  use 
that  form  of  answer,  but  in  such  a  case,  he 
may  admit  or  deny  upon  information  and  be- 
lief. Supreme  Ct.,  J^,  7*.,  1868,  Sackett  v. 
Havens,  7  Ahbotti'  Pr.,  871,  note. 

278.  A  denial  of  knowledge  anffloient 
to  form  a  belief,  is  not  good,  as  a  denial  of 
knowledge  or  information  sufficient,  ^  i\r.  F 
Com.  PL,  1862,  Eetcham  v.  Zerega,  1  B.  D. 
Smitk,  668. 

279.  A  denial  of  knowledge  merely  is  not 
sufficient  If  not  positive,  the  denial  must  be 
of  knowledge  or  information  sufficient.  Su- 
preme Ct.,  £^.  r.,  1862,  Edwards  «.  Lent,  8 
How.  Pr,,  2a 

280.  An  allegation  in  an  answer,  that  the 
defendant  ^^  does  not  know,  of  his  information 
or  otherwise,  that  the  phuntiff  had  commenced 
the  action  in  the  complaint  mentioned,"  is  not 
a  denial  N,  T.  Com.  PI,  Sp.  T.,  1868,  Sayre 
e.  Gushing,  7  AlibotW  Pr.,  871. 

281.  Not  infbnned.  An  allegation  that 
the  defendant  ^*  b  not  informed,  and  cannot 
state"  whether,  ^,  is  not  good.  Supreme  CU, 
1866,  Elton  v.  Markham,  20  Barb.,  848. 

282.  No  reooUeotton.  An  allegation  that 
the  defendant  ^^  has  no  recollection  as  to  the 
specific  sum,"  &c.,  is  not  a  denial  Supreme 
Ct.y  Sp.  71,  1862,  Nichols  e.  Jones,  6  How. 
Pr.,  866. 

283.  Denials  Of  information,  &0.,  not  to 
be  favored  in  a  pleading  which  the  party 
must  have  leave  of  court  to  put  in.  Supreme 
Ct.,  Sp.  T.,  1861,  O'Brien  r.  Oatlin,  1  Code  R, 
iV:  S.,  278. 

284.  Party  oannot  deny  knowled^eb  Ac 
aa  to  his  own  aots.  That  a  party  cannot 
deny  the  allegations  of  a  pleading,  as  to  his 
own  acts,  from  want  of  sufficient  knowledge 
or  information  to  form  a  belief.  Supreme  Ct., 
1864,  Lewis  v.  Acker,  11  How.  Pr.,  168. 

285.  Acts  done  by  the  agent  of  the  de- 
fendant are  within  the  rule  that  the  defendant 
must  be  presumed  to  know  what  he  himself 
has  done.  As  a  general  rule  the  principal 
should  be  deemed  possessed  of  all  the  knowl- 
edge of  the  agent  in  the  transaction  of  his 
business,  sufficiently  to  form  a  belief  and  he 
therefore  cannot  be  permitted  to  deny  infor- 
mation or  belief  as  to  such  acts.  This  rule 
applies  to  the  case  of  a  corporation  defendant, 
for  a  corporation  can  as  well  know  the  acts  of 
his  agent  as  any  thing  else.  Supreme  Ct.,  1866, 
Shearman  v.  N.  T.  Central  Mills,  1  Abbotti^ 
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Pr^  187;  affirmiDg  S.  0.,  tub,  nam.  Thorn  v, 
N.  Y.  Central  Mills,  10  ffato.  Ft.,  19. 

286.  An  answer  of  a  person  charged  as  in- 
dorser  to  the  plaintiff,  denying  knowledge  or 
information  sufficient  to  form  a  belief '*  that 
he  had  ever  indorsed  the  note  mentioned  in 
the  complaint,  or  that  the  same  had  ever  been 
transferred  to  the  plaintiff,'^  is  frivolous.  If 
for  any  reason  he  could  not  answer  positiyely, 
that  reason  should  have  been  stated.  He 
ought  either  to  admit  or  deny  the  transfer,  or 
fihow  how  it  happened  that  he  had  no  knowl- 
edge or  information  on  the  subject.  [8  How. 
Pr.,  28 ;  10  Id.,  19 ;  4  Sandf.,  708 ;  1  Abbotts' 
Pr.,  187,  254;  1  Code  R.,  N.  S.,  255,  204.] 
Suprefne  Ot.y  Chambers^  1855,  Fales  v.  Hicks, 
12  E&w.  Pr.,  168. 

287.  —  nor  oontenta  of  his  contract.  If 
defendant  admits  that  he  executed  an  instru- 
ment upon  which  he  is  sued,  he  cannot  deny 
information  sufficient  to  form  a  belief  as  to 
&cts  stated  in  the  instrument.  If  he  admits 
having  executed  an  instrument  similar  to  that 
upon  which  he  is  sued,  he  cannot  deny,  merely 
upon  a  want  of  information  sufficient  to  form 
a  belief,  that  the  instrument  is  correctly  set 
forth  in  the  complaint ;  but  he  is  entitled  to 
an  inspection  of  the  original  to  enable  him  to 
answer.  N.  T.  Com.  PI,  Sp.  T.,  1865,  Wes- 
son V.  Judd,  1  AhbotW  Pr.,  254.  ^ 

288.  —  nor  matten  within  his  moans  of 
knowledge.  An  answer  is  insufficient,  if  it 
denies,  merely  mpon  information,  an  allegation, 
the  truth  or  falsity  of  which  is  within  the  de- 
fendant's own  knowledge.  Supreme  Ot,  Sp. 
T^  1852,  Edwards  «.  Lent,  8  ffoto.  Pr.,  28. 

289.  An  answer  denying  knowledge,  Ac, 
sufficient  to  form  a  belief  respecting  an  allega- 
tion, as  to  which  defendant Jias  presumptively 
means  of  information  within  his  reach,  may 
be  stricken  out  as  sham.  Thus  where  defend- 
ant entered  into  an  undertaking  in  a  suit  be- 
tween A.  &  B.  that  he  would  pay  any  judg- 
ment that  might  be  recovered  against  B.,  and 
after  judgment  and  execution  he  was  sued 
upon  the  undertaking,  and  employed  the  same 
attorney  that  B.  had  employed ; — Jleld,  that 
he  could  not  be  permitted  to  deny  knowledge 
or  information  sufficient  to  form  a  belief  as  to 
whether  plaintiff  had  recovered  judgment 
against  B.,  for  he  had  but  to  ask  his  attorney. 
jV.  T.  Com.  PI,  1851,  Hance  v.  Humming,  2 
JSl  D.  Smitlk  48 ;  S.  0.,  1  Code  R.,  K  S.,  204 ; 
S.  P.,  Mott  V.  Burnett,  2  E.  D.  Smith,  50,  and 


S.  C.  below,  1  Code  £.,  IT.  S.,  225 ;  but  com- 
pare Ketcham  v.  Zerega,  1  K  D.  Smith,  553. 

290.  But  where  defendant  gave  an  under- 
taking that  a  judgment-debtor  should  -appear 
in  supplementary  proceedings; — Held,  that  in 
an  action  upon  the  undertaking  he  might  deny 
knowledge  or  information,  &c.,  as  to  whether 
any  judgment  had  been  recovered  against  the 
debtor.  i\r.  T.  Cam.  PI,  Sp.  T.,  1855,  Wesson 
«.  Judd,  1  AhhoM  Pr.,  254. 

291.  An  allegation  of  a  fact  which  is  pre- 
sumptively within  the  defendant's  personal 
knowledge,  he  cannot,  in  general,  be  permitted 
to  answer  by  denying  knowledge  or  informa- 
tion sufficient  to  form  a  belief.  If  from  lapse 
of  time,  or  other  circumstances,  he  cannot  ad- 
mit or  deny  the  charge  positively,  he  must  set 
up  such  circumstances,  either  in  his  answer  or 
verification.  N.  T.  Superior  Gt.,  1852,  Rich- 
ardson 0.  Wilton,  4  Sandff.,  708. 

292.  In  an  action  against  the  maker  and  the 
indorser  of  a  note,  a  denial  by  the  maker  of 
any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  plaintiff's  allegation  that 
the  payee  indorsed  and  delivered  the  note  to 
the  plaintiff,  is  material,  and  cannot  be  struck 
out  on  affidavits  showing  that  both  the  de- 
fendants were  partners,  and  as  such  gave  the 
note  to  the  plaintiff  in  settlement  of  a  partner- 
ship debt.  Supreme  Ct.,  1852,  Caswell  o. 
Bushnell,  14  Barb.,  898 ;  S.  C,  7  Hoy).  Pr., 
171.  To  the  contrary,  IT.  T.  Com.  PI,  1855, 
De  Santee  v.  Searle,  11  How.  Pr.,  477. 

293.  A  partner  cannot  be  permitted  to  deny 
having  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  a  transaction  al- 

^d  to  have  been  had  with  his  firm.  If 
there  is  any  thing  to  prevent  his  informing 
himself  as  to  the  fact,  he  should  state  what  it 
was,  by  way  of  excusing  himself  from  this 
mode  of  answering.  [8  How.  Pr.,  28 ;  10  Id., 
19;  4  Sandf.,  708;  1  Abbotts'  Pr.,  254,  187.] 
Supreme  Ct.,  Sp.  T.,  1855,  Chapman  v.  Palmer, 
12  How.  Pr.,  87. 

B.  New  Matter. 

294.  The  cuiswer  mnat  contain  ....  2.  a 
statement  of  any  new  matter  constituting  a  de- 
fence or  counter-claim,  in  ordinary  and  concise 
language,  without  repetition.  Obde  qf  Pro. ,  §  149, 
subd.  2. 

295.  A  partial  defence, — e.  g.,  a  recoup- 
ment,—may  be  set  up  by  answer,  if  the  an- 
swer does  not  claim  that  the  matter  plead^ 
is  a  bar,  but  merely  proposes  to  recoup,  and 


ritrtn  lax^vr.   vrtuiua  inr*  k^kjutj  kjj;   ri\^j\jXiiJVi\Jii. 
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to  give  the  matter  in  eridence  in  mitigfttion  of 
damages;  but  the  plaintiff  will  be  entitled, 
when  there  is  no  other  answer,  to  take  Judg- 
ment for  the  part  of  the  count  which  is  left 
unanswered.  [Co.  Ut.,  808-0;  1  Ohitt.  PL, 
609;  1  Story,  808 ;  1  Saund.,  28,  n.  8.]  Su- 
preme Ct.,  aSJ).  71,  1851,  Willis  v,  laggard,  6 
Eow,  Pr.,  438. 

296.  It  is  not  necessary  that  new  matter 
bould  constitute  a  defence  to  the  whole  cause 
of  action  in  order  to  be  pleaded  as  a  defence 
under  §  149  of  the  Oode.  Any  partial  defence 
which  could  not  be  proved  unless  pleaded,— 
e.  g.y  part-payment, — ^may  be  pleaded  as  a  sep- 
arate defence.  Supreme  Ot,^  1858,  Houghton 
«.  Townsend,  8  How.  Pr.^  441. 

2d7.  That  partial  defences  may  be  pleaded. 
Hynds  v.  GrisWold,  4  jHbtr.  Pr.,  69 ;  Wil- 
liams V,  Hayes,  5  74.,  470;  Bush  v.  Prosser, 
11  K  F.  (1  Kern.),  847.  To  the  contrary, 
Knecdler  v.  Stembergh,  10  ffoto.  Pr.,  67 ;  Gra- 
ham V.  Stone,  6  Id.,  15 ;  Heaton  t>.  Wright,  10 
/(?.,  79. 

298.  Damages.  Facts  that  do  not  con- 
stitute a  Aill  defence,  but  only  go  in  mitigation 
of  damages,  cannot  be  pleaded ;  if  admissible 
at  all,  they  may  be  proved  without  being 
pleaded.  [2  Hill,  194;  6  How.  Pr.,  16.]  Sw- 
preme  Ot.,  Sp.  T.,  1862,  Smith  v.  Waite,  7  H&u>. 
Pr.^  227;  Oen.  T.,  1857,  Gilbert  ©.  Rounds, 
14  Id.,  46. 

299.  That  matters  which  affect,  not  the 
cause  of  action  itself,  but  the  measure  of  dam- 
ages, do  not  constitute  a  deface,  and  cannot 
be  pleaded  except  in  cases  of  libel  and  slander. 
Supreme  Gt,  Sp.  71, 1856,  Van  Benschoten  ©. 
Yaple,  18  How.  Pr.,  97. 

300.  Contingent  avermant.  An  allega- 
tion that  if  the  plaintiff  should  prove  certain 
facts,  defendant  will  prove  in  justification  cer> 
tain  matters,  stating  them,  is  bad,  as  being 
contingent  instead  of  positive,  and  as  not  al* 
leging  the  truth  of  the  matters  be  intends  to 
prove,  nor  any  thing  upon  which  the  plaintiff 
can  take  issue.  Supreme  Gt.,  Sp.  T,,  1860, 
Lewis  V.  Kendall,  6  How.  Pr.,  69. 

301.  A  defence  may  be  hypotiietioally 
predicated  upon  a  fact  alleged  in  the  com- 
plaint, not  presumptively  within  the  knowl- 
edge of  the  defendant,  when  he  denies  any 
knowledge  or  information  of  such  fact  suffi- 
cient to  form  a  belief,  i^.  Y.  Gom.  PL,  Sp. 
T.,  1866,  Brown  «.  Ryckman,  12  How.  Pr., 
818.     ' 


302.  In  an  action  brought  to  recover -for 
eervlcea  rendered,  the  defendant,  under  an 
answer  which  denies  the  allegations  in  the 
complaint,  and  denies  that  he  is  indebted  to 
the 'plaintiff,  may  prove  any  circumstances 
tending  to  show  that  he  was  never  indebted 
at  all,  or  that  he  owed  less  than  was  claimed. 
He  may,  for  example,  under  such  denials,  prove 
that  he  never  incurred  the  debt,^— or  that  the 
services,  either  in  whole  or  in  part^  were  ren- 
dered as  a  gratnity,^r  that  the  plaintiff  had 
himself  fixed  a  less  price  for  them  than  be 
claimed  to  recover, — or  that  they  were  r^- 
dered  upon  the  credit  of  some  other  person 
than  the  defendant  &c.  8o  doing  is  not  an 
attempt  to  show  an  extinguishment  of  the  al- 
leged indebtedness,  but  that  it  never  existed. 
Supren}e  Ot.,  1868,  Sohermerhorn  «.  Van  Allen, 
18  Barh.,  29. 

303.  The  complaint  in  an  action  for  servi- 
ces, was  upon  a  quarUwm  meruit,  not  on  special 
contract,  and  the  answer  was  a  general  denial. 
Held,  that  the  answer  put  in  issue  not  only 
the  performance  of  the  services,  but  tbeir 
value;  and  although  the  evidence  tended  to 
prove  a  special  contract,  the  defendant  was 
entitled  to  show,  under  the  pleadings,  that  the 
work  was  unskilfully  done,  or  that  he  had 
discharged  the  plaintifi^  or  given  him  notice 
to  stop.  N^  7.  Gom.  PI,  1866,  Eaymond  t. 
Richardson,  4  B.  D.  Smith,  171. 

304.  Kew  matter,  in  all  oaseii  must  be 
pleaded,  whether  it  constitute  an  entire,  or 
only  a  partial  defence.  [|  14^.]  Evidence  of 
payment  in  whole  or  in  part,  if  not  pat  in 
issue  by  the  pleadings^  is  not  admissible  in 
mitigation  of  damages.  Gt.  of  Appeak,  1867, 
McKyring  v.  Bull,  16  N.  Y.  (2  Smith),  2W. 
To  similar  effbct.  Supreme  Gt.,  1850,  ForCv. 
(hooding,  9  Barb.,  871. 

305.  A  defence  wliloh  merely  oonfMsst 
and  avoids  the  cause  of  action^ — e.  g.,  pay- 
ment, whether  in  full  or  partial,  ^-cannot  be 
given  in  evidence  under  an  answer  which  con- 
tains simply  a  general  denial  of  the  allegationa 
of  the  comphdnt  So  Tield,  where  the  oom- 
plaint  did  not  allege  non-payment  except  in 
the  form  of  a  mere  legal  conclusion.*    Ot.  of 

*  But  compare  Van  Giesen  v.  Van  Giesen,  10  K- 
7.  (6  Sdd,\  816 ;  affirming  S.  C,  12  Bairh.,  620, 
where  it  was  held  tliat  where  the  complaint  oon- 
tidned  an  averment  of  non-payment,  a  spedfic  deoiti 
of  payment  formed  a  complete  iasae. 
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Appeals,  1867,  McKyriDg  «.  Bnll,  16  iV:  Y. 
(2  Smithy  297. 

306.  The  facte  which  are  relied  upon  as 
conetitating  a  defence  must  be  set  forth  in  the 
answer,  with  at  least  so  much  certainty  as  to 
enable  the  court  to  say  that,  admitting  them 
to  be  true  as  alleged,  they  constitate  a  bar  to 
the  plaintiff's  recovery.  And  where  the  de- 
fendant relies  upon  an  award  of  arbitrators 
npon  the  matter  in  controversy,  as  his  defence, 
althongh  it  may  not  be  necessary  to  set  forth 
its  terms,  its  substance  mnst  be  set  forth  so 
folly  as  to  enable  the  court  to  say  that  if  such 
an  award  was  made  the  action  is  barred.  N", 
7.  Superior  Gt^  1863,  Gihon  «.  Levy,  2  Duer, 
176. 

307.  Award.  An  answer  which  merely 
denies  the  allegations  in  the  complaint,  does 
not  allow  the  defendant  to  rely  upon  an  award 
of  arbitrators  npon  the  matters  in  controversy 
as  a  bar  to  the  action,  althongh  the  award  ap- 
pears from  the  plaintiff  ^s  evidence.  An  award 
or  former  recovery  for  the  same  cause  is  new 
matter,  which  mast  be  set  np  as  a  defence  in 
the  answer.*  Gt.  of  Appeals,  1864,  Brazill  v, 
Isham,  12  K  F.  (2  JTem.),  9 ;  affirming  S.  0., 
1  E.  D,  Smith,  487. 

308.  Payment  mnst  be  specially  set  np  as 
a  defence.  It  cannot  be  proved  unless  it  is 
alleged  in  the  answer.  [Code,  §' 149.]  K  7, 
Superior  Ot.,  1866,  Texier  «.  Gonin,  6  Duer, 
889.  See,  also.  Calkins  v.  Packer,  21  Barl., 
276. 

309.  To  a  complaint  on  a  note,  alleging  that 
the  defendants  had  not  paid  the  same,  or  any 
part  thereof,  but  that  they  were  justly  in- 
debted to  the  plaintiff  therefor,  defendant's 
answer  admitted  the  making  of  the  note,  and 
merely  denied  the  allegation  of  non-payment, 
and  that  they  were  indebted,  &c.,  and  that 
the  note,  or  any  part  thereof  was  justly  due 
or  owing  by  them.  Held,  that  the  denials 
were  frivolous.  The  plaintiff  would  have 
nothing  to  prove  upon  the  trial,  and  defend- 
ants could  give  nothing  in  evidence  under 

♦  But  compare  N.  Y.  Central  Ina.  Co.  e.  National 
Protection  Ins.  Co.,  14  K  T,  (4  E&m.\  85,  where 
the  decision  below  (20  Barb.,  468),  tnming  on  this 
principle,  was  reversed  on  the  ground,  that  as  plain- 
tiff did  not  appear  to  have  been  misled  or  surprised, 
and  not  having  objected  that  the  evidence  of  a  de- 
fence not  pleaded  was  not  admissible,  he  could  not 
have  the  judgment  reversed  because  it  had  been 
admitted. 


their  answer.    They  coul 
ment,  because  they  had  no 
answer.    Supreme  Gt.,  Sp.  i 
Dillaye,  8  How.  Pr.,  278. 

310.  In  an  action  on  ai 
issued  to  the  mortgagee  £ 
mortgage-debt,  the  fact  tha 
been  paid  is  not  availa\)le  i  ! 
stated  in  the  answer.  2^ 
1867,  Grosvenor  «.  Atlant  ! 
Bom.,  469. 

3il.  Unezpired  credit 
goods  sold,  an  answer  adm  ; 
of  the  goods,  but  averring  t  i 
chased  upon  a  credit  not    > 
statement  of  new  matter    : 
fence,"  but  merely  a  spe 
plaintiffs'  allegation,  that    ' 
now  indebted  to  the  plaic  . 
the  contract  set  up  by  t]  < 
plaintiffs  are  therefore  not  •  i 
such  an  answer.    Supreme 
Gilbert «.  Cram,  12  How.  1 ' 

312.  In  an  action  up  i 
note,  an  answer  denying  th  ! 
complaint  that  the  plaintiff  : 
owner,  and  setting  up  usur; , 
that  the  plaintiff  holds  th 
own  right,  but  as  commiti ; 
drunkard,  and  that  the  dn  i 
ted  that  the  note  was  usuri( ' 
Gircuit,  1866,  Davis  t;.  Oi 
Fr.,  287. 

31^.  In  an  action  for  i 
general  denial,  the  plaintiff^  i 
acter  cannot  be  proved.  Su^ ; 
1851,  Anonymous,  6  How. . ' 

314i  Denial  of  incorpoiE 
ter  constituting  a  defence,  i, 
the  Oode,  means  some  fact 
not  bound  to  prove  in  ord< 
cause  of  action,  and  which  ; 
or  discharge  of  that  cause  <: 
defendants  are  sued  by  a 
though  the  complaint  does  [ 
fendants  are  incorporated,  fi 
establish  the  fact ;  and  a  deni 
are  a  corporation,  is  not  ne^' 
Gt.,  1861,  Stoddard  v.  Ononi 
ference,  12  Barb.,  678. 

315.  Defence  arising  aftii 
Oode  the  defendant. may,  a; 
settle  the  cause  of  action,  ai: 
swer,  set  up  such  settlemei 
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f^noe.  Any  defence  existing  at  the  time  of 
iinswering,  may  be  inserted  in  the  answer. 
Supreme  Ot.,  Sp.  T.,  1854,  Willis  «.  Ohipp,  9 
ffaw,  JPr.,  668. 

316.  Denial  of  aMignment  In  an  action 
by  the  assignee  of  an  obligation,  an  answer 
denying  that  the  assignor  for  value,  &c.,  to  be 
paid  by  plaintiff  duly  assigned,  ^.,  whereby 
plaintiff  became  sole  owner ;  but  that  if  it  was 
ever  sold  by  the  assignor,  it  was  sold  to  a  de- 
fendant specified,  who  furnished  the  money, 
and  that  he  is  the  real  plaintiff  in  interest, — is 
bad  on  demurrer.  Supreme  Ct^  1858,  Arthur 
«.  Brooks,  14  Ba/rb,^  588. 

317.  A  fraud  or  breaoh  of  warranty,  if 
not  alleged  in  the  answer,  is  not  admissible  in 
proof.  So  held^  of  pleadings  in  a  justice^s 
court.  Supreme  Ct.^  1849,  Deifendorff  v.  Gage, 
7  Barb,,  18. 

318.  Failure  of  conoideration.  In  an  ac- 
tion for  the  price  of  goods  sold,  an  averment 
in  the  answer  that  they  were  of  little  value, 
being  i\o  defence,  proof  that  they  were  of  no 
value  is  inadmissible  under  it.    lb, 

319.  Counter-claim.  An  answer  setting 
up  a  counter-claim  is  not  insufficient,  because 
it  does  not  present  a  defence  to  the  whole 
demand  of  the  plaintiff.  It  is  not  required 
that  a  counter-claim  equal  the  amount  of  the 
plaintiff's  claim.  It  is  enough  if  the  answer 
states  a  cause  of  action  against  the  plaintiff, 
arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint,  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  K  F.  Superior  Ct.^ 
1856,  Allen  v.  Haskins,  5  Duer^  882. 

320.  To  a  complaint  on  a  note,  the  answer 
of  an  indorser  alleged  usury,  and  demanded 
judgment  that  his  name  be  cancelled  and  dis- 
charged from  the  note.  Held^  that  the  answer 
was  not  to  be  deemed  as  setting  up  a  counter- 
claim, so  that  failure  to  reply  admitted  its 
allegations.  When  the  facts  alleged  may  pos- 
sibly constitute  a  counter-claim,  but  are  such 
as  always  constitute  a  flat  bar,  at  law,  to  the 
action,  they  should  be  deemed  to  be  set  up  as 
a  defence  merely,  unless  the  answer  expressly 
states  that  they  are  set  up  by  way  of  counter- 
claim. K  Y.  Superior  Ct,^  1856,  Burrall  v.  De 
Groot,  5  JDuer^  879.    Consult,  also,  Oountek- 

OLAIM. 

C.  Pleading  several  Defences. 

321.  What  may  be  set  up  and  how.    The 

defendant  may  set  forth  by  answer,  as  many  de- 


fences and  counter-claims  as  he  may  have,  wheth- 
er they  be  such  as  have  been  heretofore  denom- 
inated legid  or  equitable,  or  both.  They  must 
each  be  separately  stated,  and  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in 
such  manner  that  they  may  be  intelligibly  dis- 
tinguished.   0x20  0/ Pro.,  §150. 

As  to  the  Counter-olaimB  also  authorized 
by  this  section,  see  Oounter-olajqc. 

322.  Where  defendant  interposes  several 
answers  (defences?),  an  admission  implied  in 
one  answer,  by  a  neglect  to  deny  an  allegation 
of  the  complaint,  only  admits  such  allegation 
for  the  purposes  of  that  answer,  and  is  not 
available  to  the  plaintiff  under  another  an- 
swer. Each  must  stand  by  itself  and  the 
plaintiff  must  recover  upon  the  whole  record. 
One  material  issue  foi\nd  for  the  defendant,  is 
as  complete  a  defence  for  him  as  if  all  the 
issues  were  found  in  his  favor.  Supreme  C%., 
1857,  Swift  «.  Kingsley,  24  Bovrb.^  541. 

323.  Pleas  in  abatement  and  in  bar  may 
be  united  under  the  Code  in  the  same  answer. 
[Code,  §  150.]  Thus  the  non-joinder  of  a  par- 
ty defendant  may  be  pleaded  together  with  a 
defence  on  the  merits.  Ct  of  Appeals^  1856, 
Sweet  f>.  Tuttle,  14  F,  Y.  (4  Kern.),  465 ;  af- 
firming S.  0.,  10  ffow.  Pr.y  40.  N.  Y.  Supe- 
rior Ct,,  1851,  Bridge  «.  Payson,  5  SaiidLf.^  210. 
Supreme  GU^  1854,  May  hew  «.  Hobinson,  10 
Hova,  Fr.y  162.  To  the  contrary  were  Gross- 
ling  tf.  Broach,  1  ffilL^  49 ;  Van  Buskirk  «. 
Roberts,  14  Eow.  Pr.,  61. 

324.  ConsiBtenoy.  It  is  no  objection  to  an 
answer  that  it  sets  up  several  defences  incon- 
sistent with  each  other.  Supreme  Ct,  IV. 
Diet,^  Sp,  r.,  1848,  Anonymous,  1  Code  R,^ 
184. 

325.  A  defendant  has  a  right  to  set  up  as 
many  defences  as  he  may  have,  stating  each 
separately  (§  150) ;  and  the  mere  fact  that  the 
materiality  of  one  of  them  can  only  appear  by 
assuming  that  the  other  is  fjEilse,  is  not  enough 
to  deprive  the  defendant  of  the  opportunity  to 
set  up  both.  IT.  Y,  Com,  PL,  1861,  Mott  «?. 
Burnett,  2  B,  D,  Smith,  50;  S.  0.  below,  1 
Code  B,,  K  S,  225.  Supreme  Ct.,  VI.  Di^t, 
1853,  Otis  f).  Ross,  8  How,  Pr.,  198;  S.  0.,  11 
2f.  Y,  Leg,  Obs,,  848. 

326.  Where  facts  are  alleged  in  an  answer, 
which  from  their  nature  must  be  within  the 
personal  knowledge  of  the  defendant,  and 
which,  if  true,  are  a  complete  answer  to  the 
claim,  he  cannot  set  up  in  addition  facts  not 
consistent  therewith.    Thus  a  carrier  by  water 
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will  not  be  permitted  to  answer,  1.  That  he 
was  not  the  owner  of  the  ressel ;  and  2.  That 
the  property  shipped  was  delivered  to  the 
plaintiff.  K  T.  Swperior  Ct.^  1851,  Arnold  v. 
Dimon,  4  Sandfly  680. 

327.  Although  hTpothetical  pleading  is 
objectionable,  the  defendant  cannot  be  re- 
quired, as  a  condition  of  averring  new  matter, 
to  make  an  admission  of  the  facts  alleged  which 
shall  preclude  him  from  denying  them  on  the 
trial.  Such  was  not  the  rule  before  the  Code, 
and  such  is  not  the  rule  now.  It  is  only  for 
the  purposes  of  the  issue  formed  upon  the 
new  matter,  that  the  defendant  must  admit, 
or  rather  that  he  is,  by  setting  up  the  new 
matter,  deemed  to  admit,  the  truth  of  the 
allegations  avoided  thereby.  N.  Y.  Com,  Fl,y 
1852,  Eeteham  «.  Zerega,  1  JS.  D,  Smith,  558. 
Approved  and  followed,  ^.  71,  1856,  Brown 
c.  Ryckman,  12  E&w,  Pr.,  818. 

328.  It  is  no  ground  of  striking  out  a  de- 
fence that  it  is  inconsistent  with  another 
defence  in  the  same  answer.  The  Oode  allows 
a  defendant  to  put  in  as  many  defences  as  he 
has,  whether  consistent  or  not.  So  held,  in 
an  action  for  slander,  on  a  motion  to  strike 
out  a  defence  in  mitigation  from  an  answer 
containing  a  denial  of  speaking  the  words. 
Supreme  Ct,  VI.  Diet,  £jp.  T.,  1858,  Stiles  v. 
Oomstock,  9  Eow.  Fr.,  48. 

329.  It  is  only  when  the  inconsistency  is 
such  as  to  mark  one  or  the  other  defence  as 
necessarily  fedse,  on  the  face  of  the  answer,  that 
it  can  be  struck  out  on  that  ground.  Supreme 
at  (  V.  Diet,  Sp.  Z,  1868  ?),  Ostrom  t).  Bixby, 
9  Eow.  Fr.,  57;  1854,  HoUenbeck  v.  Clow, 
Id,,  289. 

330.  An  answer  seeking  to  avoid  the  com- 
plaint by  new  matter,  should  confess,  directly, 
or  by  implication,  that  but  for  the  matter  of 
avoidance  contained  in  it,  the  action  could  be 
maintained.  Alleging  that  if  plaintiffs  are 
holders  of  the  note  in  suit  they  obtained  it  by 
fraud,  is  bad.  Supreme  Ct.  {IT,  Diet,  f),  Ohcvm- 
hers,  1850,  McMurray  v.  Gifford,  6  ffow.  Fr.,  14. 

331.  In  an  action  for  slander,  an  answer 
which  justifies  the  speaking  of  the  words,  is 
bad  on  demurrer,  unless  it  expressly  confesses 
the  speaking  of  them.  [1  Ohitt.  PI.,  511 ;  1 
Stark,  on  Slander,  421 ;  7  East,  498 ;  11  Johns., 
88.]  Supreme  Ct.,  IT.  Diet.,  Sp.  T.,  1861, 
Anibal «.  Hunter,  6  How.  Fr.,  255. 

332.  In  slander,  defendant  cannot  deny 
speaking  the  words,  and  then  suggest  hypo- 


thetically,  that  if  he  did 
reference  to,  &c.     He  m£     i 
many  defences  as  he  may 
be  separately  stated  and  b 
K  r.  Com.  Fl,  Sp.  r., 
Greedy,  1  Code  R,  N",  &     I 
effect.  Supreme  Ct,,  IV.      i 
Sayles  ©.  Wooden,  6  Eow.     ' 

Soheld,m\ibQ\.    IIIl 
ton  V.  Davis,  6  How.  Fr., 

333.  In  an  action  for  si     i 
may  deny  the  uttering  of     t 
set  up  by  way  of  justifica 
alleged  to  have  been  sp 
true.    Under  the  Gode,  i    ' 
not  required  to  be  consists    t 
Supreme  Ct,  L  Diet.,  18i 
worth,*  17  ^r5.,  649;  S.     . 
«.  Wentworthj  9  How.  Fr.    ! 

334.  A  denial  and  a 
action  for  slander  are  no    i 
sistent;  both  may  be  trr 
not,  on  motion,  decide  tha 
when  they  may  be,  and  ti 
afSdavit  that  they  are.    1 
absolute  right  to  set  up  a 
he  has,  and  if  he  fails,  by    I 
or  imperfect  memory  of  hi 
one,  it  is  no  reason  why  he  \ 
mitted  to  have  the  benefit  < 
Superior  Ct.,  Sp.  T.,  1866  ' 
las,  5  Duer,  665.     To  tl  i 
previous  decision  in  S.  0., 

335.  Where  the  answer  | 
issue,  it  cannot  add  a  justil  : 
periorCt.,  1851,  Schneider  i 
664.    Supreme  Ct.,  VI.  Die,  , 
V.  Rogers,  8  How.  Fr.,  856 

So  held,  in  the  case  of  sla  i 
[citing,  also,  4  Sandf.,  680; 
88],  Ormsby  «.  Douglass,  2  . 
but,  to  the  contrary,  see  a  I 
S.  G.,  5  Duer,  666. 

336.  Pleaa  which  were 
under  the  former  practice^ 
inconsistent  as  answers  und< : 
in  an  action  for  assault  an : 
swer  may  set  up,  1.  A  g; 
That  plaintiff  committed  tl  • 
8.  That  he  was  in  defenda  i 
great  noise,  ^.,  and  refusini 


*   Not  sn  anthori^  for  hy] 
Wies  9.  Fanning,  9  jKw.  Pr.,  5j 
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ants  gently  laid  their  hands  on  him,  &o.  Sn- 
pr&me  Ot,  VL  Di$t.,  Sp.  T.,  1864,  Lansingh  v, 
Parker,  9  Raw.  Pr.,  288. 

337.  Denial  of  the  making  of  the  contract, 
and  an  allegation  of  non-performance  of  it  on 
the  part  of  the  adverse  party, — Seldy  incon- 
sistent. Supreme  Ot.^  IL  Liat,^  1864,  Lewis 
tJ.  Acker,  11  Hov>,  Pr,^  168. 

338.  A  defence  setting  np  the  Statute  of 
Limitations  may  be  joined  in  an  answer  deny- 
ing the  facts  constitating  the  cause  of  action. 
Supreme  Ot,  Sp.  T,  (F.  Diet,  1864?),  Ostrom 
«.  Bixby,  9  Haw,  Pr.,  67. 

339.  When  an  answer  set  np  defences,  some 
of  which  tendered  issues  with  the  compliunt, 
and  some  of  which  hypothetically  admitting 
the  averments  of  the  complaint,  averred  mat- 
ter in  avoidance ; — Seld^  that  the  hypotheti- 
cal defences  must  be  stricken  out,  and  that 
as  there  was  enough  left  in  the  answer  to 
put  the  plaintiff  to  proof  of  his  case,  it  was 
unnecessary  to  allow  an  amendment  8t^ 
preme  Ot,  III.  Diet.,  Sp.  21,  1866,  l^mllton 
V.  Hough,  18  How.  Pr.,  14. 

340.  In  an  action  to  recover  securities 
pledged  with  defendants,  the  defendants,  in 
their  answer,  denied  knowledge,  &c.,  suffi- 
cient to  form  a  belief  whether  the  securities 
belonged  to  plaintiff;  and  then  averred  that 
the  securities  were  delivered  to  them,  by 
plaintiff^  as  collateral  security  for  debts  yet 
unpaid.  Seld^  that  the  first  clause  of  the 
answer  would,  by  itself,  have  formed  a  good 
issue ;  and  that  it  was  not  rendered  irrelevant 
by  the  addition  of  the  second,  i^.  F.  Com.  PZ., 
Sp,  r.,  1866,  Townsend  v,  Piatt,  8  AbhoM  Pr., 
826. 

341.  The  answer  of  the  maker,  to  a  com- 
plaint on  a  promissory  note,  set  up  as  a  first 
defence  that  no  consideration  was  ever  given 
for  it;  and,  as  a  second  defence,  set  forth  the 
circumstances  under  which  it  was  executed 
and  came  into  the  plaintiff's  hands.  JSeld^ 
that  the  first  branch  of  the  answer  must  be 
interpreted  by  the  second,  and  that  so  inter- 
preted it  was  no  defence  in  law ;  and  the  sec- 
ond branch,  if  it  were  a  sufficient  defence,  not 
having  been  sustained  by  the  evidence  at  the 
trial,  that  the  whole  defence  failed,  and  there 
was  no  alternative  but  a  verdict  for  the  plain- 
tiff. Supreme  Ot,  L  Diet,  J9^,  T.,  1867,  Ryle 
V.  Harrington,  4  Abbotts'  Pr.,  421 ;  8.  C,  less 
fully,  14  Row.  Pr.,  69. 

342.  Mattar  In  mitigation  cannot  be  set 


up  in  an  answer,  except  in  actions  of  libel  or 
slander.  IT.  F.  Com.  PI,  Sp.  T.,  1861,  Rosen- 
thal V.  Brush,  1  Code  P.,  K  S.,  228. 

343.  The  mlo  as  to  giving  color  in  plead- 
ing, not  abolished.  Supreme  Ct,  Sp.  71,  I860, 
Tobias  v.  Rogers,  8  Code  R,  166. 

As  to  Ihoomdatent  pleading;  see,  also,  wu- 
pra,  80,  102-104. 

344.  Ctovaral  denials  one  defenoa  All  or 
any  of  the  material  facts  constituting  one  caase 
of  action,  may  be  denied  generally  or  specifi- 
cally as  forming  one  defence,  but  not  in  Hie 
alternative  form.  Section  160  of  the  Code — 
requiring  several  defences  to  be  separately 
stated — does  not  relate  to  defences  consisting 
of  mere  denials.  Supreme  (7^.,  1868,  Otis  v. 
Ross,  8  Eofff.  Pr,,  198 ;  S.  0.,  11  N:  F.  Leg. 
Obs.,  848. 

345.  Several  demands  one  defiance.  Sev- 
eral demands  against  the  plaintiff  which  are 
available  to  the  defendant  as  a  seit-ofi^  may  be 
pleaded  in  one  defence,  each  being  separately 
described.  Supreme  Ot.,  Sp.  2*.,  1861,  Ranney 
«.  Smith,  6  How.  Pr.,  420. 

346.  Separate  statement  Whenever  an 
answer  contains  a  traverse  or  denial  of  any 
one  or  more  of  the  material  allegations  in  the 
complaint,  every  thing  else  which  it  contains, 
whatever  it  may  be,  is  redundant  and  must  be 
stricken  out,  on  motion,  unless  it  belongs  to  a 
separate  and  distinct  defence,  and  is  so  stated. 
Thus,  allegations  of  matter  going  to  support 
a  denial  of  want  of  probable  cause,  &o.,  in 
an  action  for  malicious  prosecution,  may  be 
struck  out  from  the  defence  in  which  they  are 
commingled  with  such  denial.  [Oode,  §  160.] 
Supreme  Ot.,  Sp.  T.,  1862,  Benedict  t>.  Sey- 
mour, 6  How.  Pr.,  298. 

347.  Separate  statement  New  matter, 
which  might  be  sufficient  if  separately  stated, 
may  be  struck  out  as  redundant  if  it  is  merely 
added  to  denials  with  the  connecting  words 
"and  the  defendant  further  says.''  Each  sep- 
arate cause  of  action  or  defence  should  indi- 
cate distinctly,  by  fit  and  appropriate  words, 
where  it  commences  and  where  it  concludes. 
Supreme  Ct.^  Sp.  Z,  1868,  Lippenoott  t.  Gk>od- 
win,  8  How.  Pr.,  242.  To  similar  effect,  1862, 
Benedict  o.  Seymour,  6  7(2.,  298. 

348.  Several  defences  need  not  have  any 
formal  commencement  or  conclusion;  nor 
need  each  state  the  reason  why  it  is  a  de- 
fence. K  F.  Superior  Gt.,  1861,  Bridge  «. 
Paysou,  6  Sandf.^  210. 
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349.  Eaoh  defence  sepaxetely  stated  as 
a  separate  defence  must  be  ia  itself  complete, 
and  must  contain  all  that  is  necessary  to  an- 
swer the  whole  cause  of  action,  or  to  answer 
that  part  thereof  which  it  purports  to  answer. 
The  former  rule  in  this  respect  is  not  relaxed 
by  the  Oode.  A  defence  which  is  only  to  be 
made  complete  and  sufficient  by  resorting  to 
portions  of  other  defences  contained  in  the 
same  answer,  but  to  which  it  does  not  refer 
for  the  purpose,  is  insufficient,  and  bad  on 
demurrer.  N",  T.  Superior  Ct,^  1858,  Xenia 
Branch  Bank  «.  Lee,  2  Bow.,  694 ;  S.  0.,  7 
AhhoM  Fr,,  872. 

350.  The  defect  of  a  counter-claim  or  de- 
fence in  such  a  respect,  is  a  substantial  defect ; 
such,  that  the  court  should  not  sustain  it  on 
demurrer  as  sufficient,  although  the  objection 
to  its  sufficiency  in  such  respect  was  not  dis- 
eussed  or  raised  upon  the  argument.    lb, 

351.  CompletenesB.  Each  defence  or  coun- 
ter-claim should  be  a  complete  single  defence 
of  itself,  without  reference  to  others.  A  de- 
fence cannot  be  made  out  in  pleadings  by 
connecting  two  or  more  separate  defences  to- 
gether, any  more  than  it  could  formerly  by 
connecting  together  two  or  more  special  pleas, 
each  insufficient  of  itself.  Supreme  Ot.^  1856, 
8pencer  v.  Babcock,  22  Barb.y  826. 

352b  Roferenoe  to  oomplaiiit  If  the  sub- 
stance of  the  defence  clearly  shows  to  which 
cause  of  action  it  is  addressed,  it  is  sufficient 
on  demurrer.  Supreme  Gt,^  Sp.  71, 1861,  Willis 
f».  Taggard,  6  How.  Fr,,  438. 

353.  Wliere  the  complaint  contained  two 
counts,  each  upon  a  promissory  note,  an  an- 
swer referring  simply  to  "  the  note  mentioned 
in  the  complaint,'' — Eeldy  bad  for  uncertainty. 
Supreme  Ot,  Sp.  T.,  1854,  Kneedler  v.  8tern- 
bergh,  10  How.  Fr,,  67. 

354.  That  equitable  defences  may,  under 
the  Oode,  be  set  up  in  an  answer  to  a  com- 
plaint in  an  action  of  a  legal  nature.  Ct.  of 
Appeals^  1864,  Dobson  o.  Pearce,  12  2^.  T.  (2 
Eem.\  166;  8.  0.,  1  AhboM  Fr.,  97;  affirm- 
ing S.  0.,  1  Duer,  142,  and  10  IT.  Y.  Leg.  Obs., 
170 ;  1866,  Orary  v.  Gtoodman,  12  If,  Y.  (2 
Kem^^  266 ;  reversing  8.  0.,  9  Barb.^  657. 
Supreme  Gt.^  Sp.  T.,  1861,  Burget  «.  Bissell,  6 
How.  Fr.^  192 ;  and  see  Miller  «.  Piatt,  6  Duer^ 
272,  284.     . 

355.  AfBrmative  r^el  In  an  action  for 
land,  an  equitable  defence  seeking  affirmative 
relief  is  inadmissible  in  connection  with  a  de- 


nial in  ejectment.    The  n:    I 
ferent.    N".  Y.  Superior  C 
Webb,  4  Sandf.,  658. 

356.  If,  in  .an  action  f< 
ant  would  set  up  an  equitt  • 
for  a  conveyance  of  the  ]  i 
become  an  actor  and  dema  I 
Supreme  Gt.,  Sp.  T.,  1863,  ] 
Barb.,  865. 

D.  Defendant's  Den    : 

357.  .Affirmative  relle 

not  necessary  for  the  defe  i 
for  the  possession  of  pe  i 
claim  in  his  answer  his  \  i 
the  taking  and  detention  ( 
him  by  the  plaintiff.  ^  Tl»e  f 
him  to  special  damages  do  i 
the  time  of  answering.  i 
Woodruff  t>.  Oook,  25  Ba/r   , 

358.  Relief  against  co.  . 
section  274  of  the  Oode, — 
the  judgment  may  detern:  : 
rights  between  the  plaint  I 
but  also  the  ultimate  right  1 
tiffs  or  the  defendants  as  ai 
such  determination  shoul 
mere  motion  without  an    < 
the  questions  before  the  cc  i 
Sp.  T.y  1849,  Norbury  v.  Se< 

.  359.  That  a  defendant  : 
against  a  co-defendant  whc 
for  the  latter  by  not  answei  i 
by  admit  the  contents  of  : 
former.  Supreme  Ct.^  S}  . 
worth  V,  Bellows,  4  How.  j ' 

360.  Where  the  answer 
defendants  stated  facts  wli  i 
tute  a  defence,  and  was  imr 
him  and  the  plaintiff,  but  i 
ground  of  relief  against  a 
such  co-defendant  did  no' 
that  the  answer  must  be  s  ; 
tiff's  motion.    lb. 

IV.  Deicurbbb  to 

361.  PxlvUege.  Thatwh: 
libellous  on  its  face,  may  b( 
leged,  is  a  question  of  law  tli 
ly  raised  by  a  demurrer. 
Sandf.,H;  S.Q.,9KY.l 
fully,  1  Gode  B.,  2^.  S,  238. 

362.  Bfitigatioii.    Matter 
ed  only  in  mitigation  of  dai: 
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for  libel  or  slander,  as  they  constitute  no  de- 
fence to  tli6  action^  axe  not  proper  eubjeots  of 
demnrrer.  The  qa&9tion  whether  the  facets  set 
up  in  mitigation  are  or  are  not  snch  as  eh  on]  d 
be  admitted  to  be  given  in  evidence  in  raitiga- 
UoD,  mn^t  be  determined  by  the  jndge  on  Uie 
trial,  K  F.  Superior  CL,  ^,  T,,  18S1,  New- 
man t.  Harriaon,  1  Code  J?.,  Iff,  5.,  184,  noU. 

363.  Part  of  defencd.  A  demnrrer  will 
n<jt  lie  to  a  part  of  du  entire  defence  in  an  an^ 
swer.  Supreme  OL,  ^<  T.,  1850,  Cobb  t, 
Frazee,  4  Sots,  Pr.^  413;  S,  C,  8  Code  R.,  43* 

364.  In^nfficiency.  An  aniwer  ia  inauffi- 
cient  in  the  senae  of  the  Code,  and  therefore 
bad  npoD  deniarrer,  not  only  when  it  sets  up 
a  defence  ground leps  in  law,  bnt  when  in  the 
mode  of  statlag  a  defence^  otlierwise  valid,  it 
violates  the  esaential  mles  of  pleading.  Thus 
in  an  action  for  libel,  an  answer  that  the  facts 
stated  '■^were  and  aretrue^"  without  syjecifyiog 
the  facts  on  which  the  defendant  reUes  to  ahow 
its  truth,  ia  i^ad  on  demurrer.*  H.  K  Supe- 
rior Ct.,  1851^  Fry  v,  Bennett^  6  Sandf.^  64; 
B,  a,  9  K  K  Leg,  Oh.,  330;  less  fully,  1  Code 
K,  iV:  S.,  338.  To  the  contrary,  see  Van 
Wyck  u.  Gathrie,  4  i)u#r,  268, 

3€5>  Matter  pleaded  in  mitigation  in  an  ac-^ 
tion  of  tort  ia  not  demurrable,  for  jt  ia  not  a 
defence.!  No  allegation  in  a  coinplaint  or  an- 
swer can  be  deemed  material  within  tlie  mean- 
ing of  flection  16S  of  the  Code  (which  provides 
that  material  allegatmns  not  controverted,  &c., 
must  be  taken  as  true),  nnleas  an  issue  taken 
upon  it,  whether  of  law  or  fact,  will  decide 
the  cause,  so  far  as  relatea  to  the  particular 
cause  of  action  to  which  it  refers,  ^  F.  Bu- 
periorCt.^  1851,  Newman  v.  Otto,  4  Sajidf,,  668, 

366.  The  defendant's  answer  denied  gener- 
ally all  the  allegations  of  the  com  plaint,  and 
set  up  a  counter-claim.  The  plaintiflTfl  reply 
contained,  among  other  things,  a  counter-claim 
to  the  defendant's  conn ter- claim,  and  the  de- 
fendants ipoved  to  strike  out  this  portion  of 
the  reply,  ^i^^,  that  the  defendants  had  mis- 
taken  their  remedy;  they  should  have  de- 
mnrred.  Supreme  €t,^  Sp,  71,  1854,  Stewart 
p,  Travis,  10  How,  Pr.,  148. 

367.  A  defence  which  commencea  as  ao 


•  A  detnarTflf  for  Huch  insaflQciency  was  also  w\x^- 
tained  in  Snyles  v.  Wooden,  8  Mc^.  Pr.^  S4,  without 
dieeufli^m^  the  queAtioii. 

+  But  compare  Buah  v.  Pro*Ber»  11  Jft  J,  (l  ^«m,), 
S4T,  a£2  j  where  it  J B  Bald  that  p&rtid  deffluoea  nuiy 
be  pleaded  imd«ir  the  Code, 


ans^rer  to  the  vrhole  complaint^  is  bad  on 
demurrer,  if  it  only  shows  a  defence  as  to  a 
part  of  the  CBUse  of  action.  So  held^  of  a  de- 
fence in  ejectment,  showing  that  defendant  was 
rightfully  in  the  possession  of  a  portion  of  the 
premises  to  reeorer  which  the  action  was 
brought.  [1  Chitt.  Pi.,  510 ;  1  Sannd.,  28,  n,  3 ; 
1  Wend.,  34T;  6  Hill,  421.]  Supreme  CL,  ^. 
T:,  1851,  Thumb  v.  Walrath,  6  Eow.  Pr.,  196, 

368.  A  defence  whicli  professes  to  be  an 
answer  to  the  whole  complaint  must,  in  order 
to  be  sustained,  amount  to  a  defence  as  to  all 
the  canae^  of  action.  Supreme  Ct.^  Sp,  T,^ 
1653,  Lovdand  t?.  Hosmer,  8  Hovs,  Pr.,  215. 

369.  WliBiL  Whether,  before  the  aniend- 
meot  of  1855,  tlie  plaintiff  could  demur  to  an 
nnawer  for  insufficiency,  except  where  the 
answer  set  up  a  counter-claim,  the  case5  are 
conflicting. 

That  he  could,  Suprmie  Oi.y  II,  DuL^  Sp, 
T.,  1850,  Hopkins  «.  Everett,  6  How,  Pr.,  159; 
IL  DkL,  Sp,  r,,  1862,  Seward  v.  Miller,  6  Id., 
312;  //.  Bist,  Sp.  T.,  1853,  Salinger  v.  Lu^ 

7  Id,,  430 ;  VII  nut.,  3p.  Z,  1863,  Wisner 
c.  Teed,  9  /d,  143  ;  IV,  i>M,  %  T.,  1864^ 
Kueedler  o.  Sternbergh,  10  /i.,  67;  Stewart 
tf,  Travis,  Id.,  148, 

That  he  could  not,  VL  DUt.^  ^,  T.^  1853^ 
Thomaa  v,  Harrop,  7  Ho^.  Pr.,  57  \  VIII 
Diit,  ^.  H,  1853,  Loomia  u.  Dorahimer^  S 
Id,,  9 ;  III.  DuL,  Sp.  Z,  1853,  Simpson  u.  Lofi, 

8  M|  234;  Eoosa  p,  Sanger  ties  &  Woodatock 
Plank-ruad  Co.,  Id.,  237;  Quin  u.  Chambers,  1 
Du^,  673;  S.  a,  11  K  Y,  Leg.  OU.,  165 ;  YL 
DkL,l  852,  People  a.  Banker,  8  Eo^^  Fr.^  2m ; 
1854,  Dennison  t.  Denniaon^  &  Id,,  246;  ///. 
i?isi.,1854,Richtmyert,Haakini^,Mj481;  IV. 
Dkt,^  Sp,  r.,  1864,  Hyatt  v.  Saratoga  Ooau- 
ty  Mutual  In^.  Co.,  Id.^  488;  L  DUL,  1854, 
Mead  v.  Florence,  Id.,  Zd^;  VIII,  DUt,  1854, 
Perkins  u,  Farnbam,  IQ  Id.,  120;  ///.  DUl., 
3p.  T,,  1864,  Herr  v,  Bamberg,  Id,,  12B\  IT, 
DkL,  Sp.  T.,  1864,  Heaton  v.  Wright,  Id,,  79; 
/.  Di$t,,  Sp,  T.,  1854,  Reilay  v.  Parker,  11  Id., 
266 ;  IV.  DuL,  ^.  T,,  1863,  Putnam  v.  De 
Forest,  8  Id,,  146.  Westcke^Ccr  County  CL, 
1853,  WiUiama  u.  Upton,  /d,  205. 

370.  The  plaintiff  can  demur  to  an  answer, 
only  for  defecta  in  respect  of  the  new  matters 
set  up  therein,  by  way  of  avoidance ;  and  if- 
relevant  matter,  or  an  omission  to  deny  any 

I  allegation  of  the  complaint,  are  not  gronnda 
iif  demurrer,  N,  Y,  Superior  Ot,^  1860,  Smith 
k  B.  Greenin^  2  Sandf.^  702,    Cbmpare  Fry  r. 
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Bennett,  5  Id.,  54;  S.  0.,  9  IT.  T.  Leg.  OU., 
880;  less  faUy,  1  Code  R,  K  S.,  238. 

371.  Neither  irrelevancy  nor  surplusage  is 
ground  of  demurrer.  [2  Sandf.,  700.]  K  T. 
Superior  Ct.^  1861,  Fry  «.  Bennett,  5  Saridf., 
64;  S.  0.,  9  K  F.  Leg.  OU.,  830;  less  folly, 
1  Code  R,  2T.  8.,  238 ;  and  see  Smith  v. 
Brown,  6  Eoio.  iV.,  888. 

372.  The  N.  Y.  Common  Pleas  will  not  al- 
low a  demurrer  to  an  answer  which  merely 
denies  the  allegations  in  the  complaint.  The 
only  remedy  for  defects  in  such  an  answer  is, 
by  motion  to  strike  out,  or  to  amend,  or  by 
application  for  judgment.  IT,  T.  Com,  PI., 
1860,  Hart  o.  Ohapin;  cited  and  followed 
(1862)  in  Ketcham  t>.  Zerega,  1  E.  D.  Smith, 
663.  Supreme  Ct.,  VL  Diet,  8p.  T.,  1862, 
Thomas  «.  Harrop,  T  5<w.  Pr.,  67;  VIIL 
List.,  Sp.  T.,  1868,  Loomis  «.  Dorshimer,  8  Id., 
9.  These  cases  overrule  Hopkins  v.  Everett 
{Supreme  Ct.^  II.  Diet,  Sp.  T.,  1860),  6  Sow. 
Pr.,  169 ;  Salinger  «.  Lusk  (1868),  7  Id.,  480. 

373.  Since  the  amendment  of  section  168, 
in  1862,  declaring  that  new  matter  in  an  an- 
swer not  relating  to  a  counter-claim,  shall  be 
deemed  controverted  without  a  reply, — a  de- 
murrer to  new  matter  other  than  a  counter- 
claim, is  not  now  permitted.  If  the  new  matter, 
not  relating  to  a  counter-claim,  is  not  sufficient 
to  constitute  a  defence,  the  plaintiff  must  move 
for  judgment  on  account  of  its  frivolousness, 
under  section  247,  or  to  strike  it  out,  under 
section  160.  N.  7.  Superior  Ct.,  1868,  Quin  v. 
Chambers,  1  Duenr,  678;  8.  C,  11  N,  T.  Leg. 
Obe,,  155. 

374.  An  answer,  though  setting  up  no  new 
matter,  is,  by  section  158  of  the  Code,  as 
amended  in  1865,  demurrable  as  insufficient. 
Supreme  Ct.^  VIL  Diet.,  1867,  Gilbert  «. 
Co  veil,  16  Hovi.  Pr.,  84. 

Otherwise  by  this  section,  as  now  amended, 
q.  v.,  infra^  876. 

375.  PreMnt  statute.  The  plaintiff  may, 
in  all  cases,  demur  to  an  answer  containing  new 
matter,  where,  upon  its  face,  it  does  not  consti- 
tute a  counter-claim  or  defence  ;  and  the  plain* 
tiff  may  demur  to  one  or  more  of  such  defences 
or  dounter-claims,  and  reply  to  the  residue  of  the 
counter-claims.  Code  of  Pro.,  §  168,  middle 
clause. 

376.  An  answer  of  new  matter  which  doea 
not  state  faots  sufficient  to  constitute  a  de- 
fence, is  always  insufficient,  and  may  be  de- 
murred to.  Supreme  Ct.,  VIIL  Diet.,  Sp.  T., 
1867,  Welch  o.  Hazelton,  14  How.  Pr.^  97. 
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377.  Speoifying  groox 

the  Code^  by  requiring  th( 
swer  to  specify  the  groui 
plies  that  defendant  is  t( 
objections  specifically  tal 
Sp,  T.,  1860,  Kreiss  «. 
439 ;  S.  C,  5  How.  Pr.,  4 
378b  The  objection,  that 
is  to  the  bill  of  particula 
complaint,  cannot  be  take 
to  the  answer,  which  doc 
objection  as  a  cause  of  det 

379.  A  demurrer  to  an 
sufficient,  if  it  states  thai 
stated  are  not  sufficient  U 
defence.  [4  How.  Pr.,  226 
preme  Ct.,  Sp.  T.,  1860,  I 
JETew.  iV.,  112;  8.  C,  3  C 
Anibal  v.  Hunter,  6  How. 
1858,  Arthur  v.  Brooks,  14 

380.  It  is  not  necessary  1 
the  answer  should  cover  is 
material.  N,  T,  Superior 
Bennett,  5  San^.,  54 ;  S.  C. 
880 ;  less  fully,  1  Code  R,  . 

381.  How  detenninad. 
to'  an  answer  must  be  disp< 
issue  of  fact  can  be  tried. 
T.,  1851,  Wilson  v.  Robinsoi 

382.  — separate  defence 
upon  a  demurrer,  whether  i 
pleaded  constitute  a  defem 
take  into  consideration  all 
answer  which  precede  that 
by  the  demurrer.  The  suffi 
fence  may,  in  many  cases, 
fact,  whether  the  allegations 
have  been  admitted  or  de 
perior  Ct.,  1858,  Beach  v. 
827. 

383.  —  ooanter-olaim. 
counter-claim  upon  demurre 
insufficiency,  the  facts  alleged 
which  are  not  inconsistent  wi 
in  the  counter-claim,  are  to 
mitted.  If.  T.  Superior  Ct. 
V.  Dunnigan,  6  Duer,  629 ; 
Pr.,  426. 

V.  Rbtlt. 


Code  of  184a   Ina 

by  two  or  more,  for  an  nnl 


*  This  requirement  is  omitted 
now  amended. 


J  \jjtm^  \j  A«4;y, 


Bfffiy- 


property,  an  averment  in  the  answer  that  the 
plaintiffs  are  not  joint-owners  of  the  property, 
is  material,  and  is  new  matter,  which,  under 
section  144  of  the  Code  of  1848,  required  a 
reply.  Supreme  Ct.^  1849,  Walrod  t>.  Bennett, 
e  Barh,,  144. 

385.  Where  title  is  set  up  in  a  juatioe's 
court  by  answer,  and  a  new  suit  is  thereon 
brought  in  the  Supreme  Court,  the  Code  re- 
quires the  cause  of  action  and  the  answer  to 
be  the  same  as  in  the  justice's  court ;  but  in 
other  respects  the  pleadings  are  to  be  gov- 
erned by  the  practice  of  the  Supreme  Court 
The  form  of  the  pleadings,  too,  should  be  ac- 
cording to  that  practice.  Supreme  Ot.^  1860, 
Jewett  V.  Jewett,  6  Haw.  Pr.^  186;  Sp.  21, 
1851,  Kiddle  «.  De  Groot,  1  Code  B^  N.  5.,  202. 
(To  tlie  contrary,  Sp,  T.,  1849,  MoNamara  t>. 
Biieley,  4 ^<MC.Pr^  44.    S.  0.,  2  OodeR.,  42.) 

386.  So,  also,  under  the  Code  of  1848.  Sur 
preme  Ct,^  Sp.  71,  1848,  Royce  v.  Brown,  3 
Eoy>.  Pr.,  891. 

387.  Whcm  the  anAwar  oontaina  new 

matter  constituting  a  counter-claim,  the  plain- 
tiff may,  within  twenty  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each  al- 
legation controverted  by  him,  or  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief ; 
and  he  may  allege,  in  ordinary  and  concise  lan- 
guage, without  repetition,  any  new  matter  not 
iDConsisteQt  with  the  complaint,  constituting  a 
defence  to  such  new  matter  in  the  answer.  .  .  . 
When  an  answer  contains  new  matter,  consti- 
tuting a  defence  by  way  of  avoidance,  the  court 
may,  in  its  discretion,  on  the  defendant's  mo- 
tion, require  a  reply  to  auoh  new  matter ;  and  in 
that  case,  the  reply  shall  be  subject  to  the  same 
rules  as  a  reply  to  a  counter-claim.  Code  of  Pro., 
§  158. 

388.  DeniaL  Where  an  answer  denies  the 
facts  set  up  in  the  complaint,  and  contains  no 
statement  of  new  matter  sufficient  to  consti- 
tute a  defence,  plaintiff  need  not  reply.  Su- 
preme  (7«.,  Sp,  21,  1860,  Brown  «.  Spear,  6 
Bow,  Pr.,  146;  9  K  T.  Leg,  Obs.,  97. 

389.  New  matter,  set  up  in  the  answer, 
which  merely  tends  to  show  that  the  plaintiff 
has  no  cause  of  action,  or  tends  to  defeat  his 
recovery  in  whole  or  in  part  by  way  of  recoup- 
ment, does  not  constitute  a  counter-claim,  and 
need  not  be  replied  to.  A  reply  is  only  called 
for  where  the  new  matter  constitutes  a  cause 
of  action  in  the  defendant  against  the  plaintiff 
to  the  record,  independent  of  the  plaintiff's 


*  Affirmed,  Supreme  Ct.y  1849,  iub  Aom,  Boyce  v. 
Brown,  7  J7ar6.,  80. 


cause  of  action,  and  which  would  entitle  the. 
defendant  to  maintain  an  action  against  the 
plaintiff,  if  the  plaintiff  had  brought  no  suit 
against  the  defendant.  Supreme  Ct.^  Sp,  71, 
1868,  Nichols  v.  Boerum,  6  AbhoM  Pr.,  290; 
but  compare,  to  the  contrary.  Lemon  v.  Trull, 
18  Em.  Pr,,  248;  affirmed,  Ct,  of  Appeals, 
1868,  16  Id,,  676,  note, 

390.  A  specific  denial  in  a  reply,  of  knowl- 
edge, as  to  new  matter  in  the  answer,  suffi- 
cient to  form  a  belief,  presents  a  case  of  new 
matter  in  an  answer  controverted  by  the  re- 
ply, and  creates  an  issue  of  fact  as  to  such  new 
matter.  [Code  of  1848,  §  205.]  Supreme  Ct, 
1849,  Doremus  c.  Lewis,  8  Barh.,  124. 

391.  Connter-claJm.  Under  section  168  of 
the  Code, — providing  that  where  the  answer 
contains  a  counter-claim,  the  plaintiff  may  re- 
ply, denying,  &c.,  and  may  allege  new  matter 
not  inconsistent  with  the  complaint  consti- 
tuting a  defence  to  such  counter-claim, — the 
plaintiff  may  set  up  by  reply  a  counter-claim 
to  the  defendant's  counter-claim.  Supreme 
Ct.,  Sp,  T,,  1864,  Miller  «.  Losee,  9  Bmo.  Pr,^ 
866.  Compare  Stewart  v,  Travis,  10  Id,,  148 ; 
q,  v.,  supra,  866. 

392.  Plaintiff  allowed  to  file  a  reply,  after 
the  time  limited  in  an  order  to  file  it  had  ex- 
pired.   Short  V.  May,  2  Sandf,,  689. 

393.  Terms  on  which  plaintiff  should  have 
leave  to  serve  reply  after  neglecting  to  avail 
himself  of  opportunity  to  do  so,  and  noticing 
for  trial  instead.  Montecarbolc  o.  Mandel,  16 
J3ino.  Pr.,  141. » 

394.  Unneceasary  reply.  A  reply  put  in 
when  there  was  no  necessity  for  one,  cannot 
be  set  aside  for  want  of  sufficient  verification. 
Supreme  Ct.,  Sp.  T,,  1868,  SiUiman  «.  Eddy, 
8  Eow,  Pr,,  122 ;  overruling  Roscoe  c.  Maison, 
7  Id.,  121. 

395.  A  reply  which  plaintiff^  were  not  en- 
titled to  put  in,  struck  out  upon  the  defend- 
ant's motion.  Gilbert  o.  Cram,  12  Eovn,  Pr., 
466. 

396.  DeniaL  The  answer, — in  an  action 
before  the  amendment  of  the  Code,  dispensing 
with  a  reply  except  in  certain  cases, — averred 
the  truth  of  the  libel  sued  on ;  and  the  re^ly 
controverted  specific  allegations  in  the  answer, 
and  then  concluded  with  a  general  denial  of 
all  matters  in  the  answer  not  particularly  re- 
plied to.  Eeld,  that  the  denial  was  suflSdently 
specific,  and  that  the  issue  was  the  truth  of 
the  publication,  and  the  burden  was  on  the 
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Demnrrw  to  Beply 


Amended  Fleadingi.   Lesie  to  Plead. 


defencfant     A.  F.  dm.  Fly  1865,  Hunt  v. 
Bennett,*  4  K  D.  Smithy  647. 

VT.   DSMUBRBB  TO  RkPLY. 

397.  Wben.  If  a  reply  of  the  plaintiff  to  aiij 
defence  set  up  bj  the  answer  of  the  defendant  be 
inBiifficient,  the  defendant  may  demur  thereto, 
and  shall  state  the  grounds  thereof.  Code  of  Pro. , 
§166. 

398.  Ibpaitore.  This  provision  affords  to 
the  defendant  the  broad  right  to  demar  to  the 
reply,  whenever  it  is  InsufiBoient;  and  does 
not  point  out  the  particnlar  grounds  on  Which 
a  reply  ^all  be  deemed  insufficient  And  a 
defendant  may  demur  to  a  reply  on  the  ground 
that  it  is  a  departure  from  the  complaint  and 
from  the  grounds  and  cause  of  action  set  forth 
therein.  Supreme  Ct.^  1866,  White  v,  Joy,t 
11  Hovi,  Pr,y  86. 

VII.    AlEEKDBD  PlbADINOS.      LeATIB  TO 

Plead. 

399.  Amendmenta  of  ooiix)Mt  autboriaed. 
Code  of  Pro. ,  §  172.    See  Amrndkint. 

400.  How  to  pxooeiBd  if  complaint  be 
amended.    Oodtof  Pro,,  140. 

401.  After  a  pleadiD^;  has  been  struck 
otit,  there  is  no  longer  any  such  pleading  in 
the  cause*  capable  of  amendment  of  course.  [1 
Code  R.,  K.  8.,  20.]  JSkipreme  Ct.  (1861  ?), 
Aymar  «.  Ohase,  1  Cod^  5.,  K  S,,  141. 

402.  Amendment  not  a  new  action.  A 
defendant  cannot  treat  an  amended  complaint 
as  commencing  a  nevr  action.  The  remedy,  if 
any,  for  a  departure,  is  by  a  motion  to  set  it 
aside.  If.  Y.  Superior  Ot.,  1849,  Megrath  v. 
Van  Wyck,  2  Sandf.^  661. 

403.  Bervloe  on  defendant  in  deHault 
Two  of  the  defendants  demurred  to  the  com- 
plaint,— ^the  other  defendant  suffered  judg- 
ment for  want  of  an  answer.  Plaintiff  after* 
wards  amended  his  complaint  in  substance. 
Beldy  that  t&e  defendant  against  whom  Judg- 
ment bad  been  entered,  should  have  been 
served  with  the  amended  complaint,  y.  T. 
Superior  Ot.^  1849,  People  e.  Woods,  2i8iwk^., 
662. 

404.  DJsragardins.  Though  in  general  a 
party  cannot  Judge  for  himself  of  the  sufficien- 
cy of  a  pleading,  or  of  the  materiality  of  an 


*  Affirmed,  on  other  points,  19  N.  Y,  (5  Smiih\ 
178.- 

t  Beversed,  on  the  ground  that  the  reply  in  thb 
ease  wu  not  a  departure,  18  N,  Y.  (§  Kem.\  88. 


amendment,  but  must  I 

fore  the  court  [8  How.  . 
amended  pleading,  in  w 
are  clearly  frivolous  or 
immediately  before  the  • 
for  the  mere  purpose  of  , 

regarded.  Supreme  Ot. 
Bleeker,  4  Abbotts'  Pr., 

405.  Where  an  amen 

for  delay,  and  at  so  late  i 

the  cause  over  the  circu  i 

as  a  nullity,  though  if  it 
interposed  in  good  faith 
set  aside.  Supreme  Ct, 
e.  Gompton,  8  Mow.  Fr,^ 
Amendment. 

406.  Retaining  16  day 
an  amended  complaint,  w 
set  up  new  causes  of  act! 
of  the  objection.  Supren, 
Hollister  e.  Livingston^  9 

407.  On  moving  for  lei        I 
the  time  has  expired,  defe        i 
with  the  motion-papers  a  < 
answer,  sworn.    Supreme 
Lynde  e.  Verity,  8  Sow. 
Code  B.,  97. 

40&  Where  a  defendant 
been  stricken  out  as  frivo 
put  in  a  new  one,  he  shoi 
offer  it  to  the  plaintiff*s  atti 
decline  to  receive  it,  he  m 
motion  at  a  special  term  f      ' 
or  for  leave  to  answer ;  and 
in  his  moving-papers  the 
Supreme  Ct,  Chambers,  1 
Brigham,  12  Sow,  Fr,,  399. 

Vlll.   SXTPPLKMKl^AL 

409.  The  plalntifF  and  c 

tively,  may  be  allowed^  on  i 
supplemental  complaint,  ans? 
ing  fiu;t8  material  to  the  case  c 
former  complaint,  answer,  or 
the  party  was  ignorant  when  1: 
was  made.  Code  of  Pro. ,  §  17' 
T.,  Badley  v.  HoTrghtailing,  4 

410.  Complete  satialiaoti 

facts  sought  to  be  so  pleaded 
tire  satisfaction  of  the  cause  c 
duty  of  the  court  to  allow  tb 
will  make  no  difference  whet 
tion  be  made  at  ^e  earliest  < 
preme  Ct,  J^.  71,  1858,  Droi 
Mow,  iV.,  66. 


500 


PLEADING,  UNDER  THE  CODE  OF  PBOOEDURE. 


Susptomnital  noadiiigi. 


411.  If  by  a  transfer  of  the  oanse  of  ao- 
Uon  pending  the  salt,  maintenftooe  becomes  a 
defence,  the  defendant  should  set  it  np  by  sup- 
plemental answer,  under  section  177.  2T,  Y. 
Com.  PI,  1861,  Hastings  v,  MoKinley,  1 B,  D. 
Smith,  278. 

412.  Attorney's  lien.  That  the  proper 
mode  of  opening  a  judgment  entered  by  the 
attorney  after  the  parties  have  settled  the 
cause  of  action  in  disregard  of  his  lien,  is  to 
allow  a  supplemental  answer  to  be  filed  on 
payment  of  all  the  costs.  Wood  v.  North 
West  Presbyterian  Church,  7  Ahbotts'  Pr,, 
210,  noU. 

413.  When  leave  will  be  granted.  Mat- 
ters of  defence  which  existed  when  the  an- 
swer was  put  in,  but  of  which  the  defendant 
was  then  ignorant,  as  well  as  matters  of  de- 
fence which  have  arisen  after  issue  joined,  are 
to  be  set  up  by  supplemental  answer.  [Code, 
§  177.]  And  by  the  settled  rules  and  practice 
of  the  courts  of  law  and  of  chancery,  still  in 
force  (§  469),  such  applications  should  be 
granted,  as  a  general  rule,  unless  they  have 
been  too  long  delayed,  or  are  clearly  friyolous, 
or  the  defence  they  present  is  so  inequitable 
in  its  nature  that  the  permission  sought 
should  be  refused  for  that  cause.  N.  T,  Su- 
perior Ot.y  1856,  Hoyt  v.  Sheldon,*  4  Abbotts' 
Pr.,  69. 

414.  When  a  motion  for  leave  to  put  in  a 
supplemental  answer  will  be  denied  on  the 
ground  of  laches.    lb. 

415.  The  court  will  not,  as  a  general  rule, 
after  the  time  to  answer  has  expired,  allow  a 
supplemental  answer  to  be  put  in,  to  set  up  a 
technical  defence,  which  may  operate  as  a 
forfeiture  of  a  Just  claim.  But  when  the  cause 
of  action  is  one  of  equitable  cognizance,  al- 
though it  may  be  one  of  strict  legal  right,  and 
can  be  enforced  only  by  depriving  a  defendant 
of  property  bought  in  good  faith  from  an  as- 
signee of  a  common  debtor  of  the  plaintiff  and 
the  defendant,  and  which  property,  on  prin- 
ciples of  general  equity,  may  as  properly  be 
applied  to  satisfy  the  claim  of  the  defendant 
as  that  of  the  plaintiff  the  court  will  not  at- 
tempt, on  such  a  motion,  to  determine  the 
equities  of  the  parties,  and  reAise  leave  to  set 
up  the  defence.    lb. 

416.  The  court  will  not  do  so,  when,  upon 

*  See  this  ease  in  table  of  Oasbi  CBmcuKD,  Vol. 


the  settled  principles  of  equity  proceedings, 
the  particular  defence  may  properly  be  over- 
ruled, if  giving  effect  to  it,  according  to  its 
legal  operation,  would  defeat  a  cause  of  action, 
contrary  to  the  intent  of  the  parties  to  the 
transaction  which  constitutes  the  supposed  de- 
fence,   lb. 

417.  When  it  cannot  well  be  decided,  ex- 
cept upon  a  hearing  of  the  whole  case,  wheth- 
er, as  between  the  parties  to  the  action,  it 
would  be  inequitable  to  g^ve  effect  to  the  de- 
fence, if  proved,  and  the  court  is  competent  to 
dispose  of  that  question  at  the  bearing^  as  may 
be  Just,  a  supplemental  answer  will  be  allowed. 
lb. 

418.  Leave  will  not  be  granted  to  file  a  sup- 
plemental complaint  which  alleges  any  fact 
known  to  the  plaintiff  at  the  time  of  commen- 
cing the  action.  K  Y.  Com.  PI.,  1856,  Mo- 
Mahon  v.  Allen,  8  Abbotts'  Pr.,  89;  8. 0.,  less 
fully,  1  ffilt.,  108 ;  affirming  S.  O.,  12  How.  Pr., 
89.  8.  P.,  Supreme  Ct.,  Sp.  T.,  1850,  Houghton 
e.  Skinner,  5  Id.,  420. 

419.  Leave  to  file  ibsupplemental  complaint 
will  not  be  granted  where  the  object  can  be 
accomplished  by  amendment.  [1  Hofim.  Ch. 
Pr.,  898;  1  Smith's  Ch.  Pr.,  526;  Mitf.  PL, 
60.]  N.  Y.  Com.  PI,  1856,  McMahon  «.  Allen, 
8  AbbotU'Pr.,  89;  S.  C,  less  fully,  1  Mt., 
108 ;  affirming  8.  C,  12  How.  Pr.,  89. 

420.  A  supplemental  complaint  should  not 
be  allowed  where  it  is  unnecessary; — e.  g., 
where  another  suit  is  already  pending  of  such 
a  nature  that,  if  the  supplemental  complaint  is 
filed,  the  defendant  will  be  entitled  to  have 
either  one  discontinued.  Supreme  Ct.,  Sp.  T., 
1859,  Sage  c.  Mosher,  17  How.  Pr.,  867. 

421.  Death  or  disability.  Supplemental 
complaint  authorised,  to  allow  an  action  to  be 
continued  by  or  agunst  the  representative  or 
Buooessor  in  interest  of  a  party  who  dies  or  is  dis- 
abled to  sue  or  be  sued.     Oode  t^  Pro.,  §  121. 

422.  Qrlgiiial  pleadings.  A  supplemental 
complaint  is  not,  like  an  amended  complaint, 
a  substitute  for  the  original,  but  it  is  a  farther 
complaint;  and  hence,  where  a  supplemental 
complaint  is  made  after  answer,  the  original 
complaint  and  answer  remain  in  fiill  foroe, 
and  defendant  cannot  in  such  a  case,  as  a  gen- 
eral rule,  without  special  permission,  in  addi- 
tion to  answering  the  supplemental  complaint, 
answer  anew,  or  fnrther,  the  original  com- 
plaint Supreme  Ot.y  1855,  Dann  e.  Baker,  12 
How.  Pr.,  521. 
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JX.  SuBscBiFnoN  OF  Plsadzngs. 

423.  Ihreiy  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party,  or  his  attorney ; 
CWso/iVo.,  §156. 

424.  Tho  defendanf  B  subscription  of  the 
verifioation  of  the  Reading  is  a  sufficient  sub- 
scription of  the  pleading.  Supreme  Ot.,  Sp,  71, 
1848,  Hubbell  v.  Livingston,  1  Code  B,,  68. 

425.  A  Terified  answer  is  defective  if  nei- 
ther the  answer  nor  the  verification  are  sub- 
scribed, y,  F.  JSfuperiar  Ot^  1849,  luaimbeer 
V,  AUen,  2  Sand/.,  648;  S.  0.,  2  Code  B,,  16. 

426.  In  an  aotion  by  an  infent  who  ap- 
pears by  guardian,  bis  summons  and  complaint 
are  regular  if  signed  by  the  attorney  instead 
of  the  guardian.  [11  Wend.,  164.]  Supreme 
at.,  Sp,  T.y  1849,  Hill  «.  Thacter,  2  Code  ^,8; 

s.  a,  8  ir<«o.  iv.,  407. 

As  to  VerifTing;  see  Vbbifioation. 

X.   DiSSEGABDIKa  AND  ReTUBNIKG 

Pleadings. 

427.  Disregarding.  A  regular  pleading, 
duly  and  seasonably  seized,  cannot  be  treated 
as  a  nullity,  because  frivolous  or  insufficient. 
IT.  Y,  Cam.  PI.,  Sp.  r.,  1856,  Bergman  v. 
Howell,  8  AbbotW  Pr.,  829.  Supreme  Ct.y  Sp. 
T.,  1848,  Hartness  v.  Bennett,  8  Eoto.  Pr.,  289 ; 

•S.  0.,  1  Code  R,  67;  Sp,  Z,  1851,  Strout  v. 
Ourran,  7  How.  Pr.,  86 ;  but  compare,  as  to 
Amendments,  9upra,  405. 

428.  Returning.  A  pleading  treated  as  a 
nullity,  must  be  immediately  returned.  Sur 
preme  Ct.j  Sp.  T.  (1849?),  Levi  ©.  Jakeways, 
4  How.  Pr.,  126. 

429.  Objection.  A  party  returning  a  plead- 
ing as  defective  or  irregular,  must  point  out 
the  irregularity.  N.  T.  Superior  Ct,  1861, 
White  9.  Cummings,  8  Sand/.,  716.  Supreme 
Ct.,  Sp.  T.,  1862,  Broadway  Bank  «.  Danforth, 
7  HwD.  Pr.y  264. 

430.  "Wliere  a  joint  answer  is  properly 
verified  by  one  defendant  but  not  by  another, 

-plaintiff  may  retain  it,  but  must  give  immedi- 
ate notice  of  bis  objection  as  against  the  de- 
fendant whose  verification  is  defective.  Su- 
-preme  Ct.,  Sp.  Z,  1866,  Hull  v.  Ball,  14  Row. 
Pr.,  806. 

XL  CoNSTEucnoN  OF  Pleadings. 
1.  In  General. 

431.  Liberality.  In  the  construction  of  a 
-pleading  for  the  purpose  of  determining  its  efifect, 
^its  allegations  shall  be  liberally  construed  with 


a  view  of  substantial  justice  between  the  parties. 
Code  qf  Pro.,  §159. 

Applications  of  this  rule.  Allen  c.  Patter- 
son, 7  K  T.  (8  Seld.),  476;  Lyon  t;.  Oity  of 
Brooklyn,  28  jBorJ.,  609 ;  Richards  «.  Edick, 
17  Id.,  260;  St  John  «.  Grifl^th,  1  AblotU 
Pr.,  89;  Yertore  v.  Wiswall,  16  How.  Pr.,  8. 

432.  A  verified  pleading  must  be  construed  ^ 
so  as  to  make  all  its  parts,  if  possible,  harmo- 
nize with  each  other.    Supreme  Ct.,  Sp.  T., 

1867,  Ryle  v.  Harrington,  4  AVbotW  Pr.,  421 ; 
S.  0.,  less  fully,  14  E<nD.  Pr.,  69. 

433.  Allegations  in  the  present  tense,  in 
a  verified  complaint^  must  be  deemed  as  relat- 
ing to  the  date  of  the  verification.  CU  o/Xp* 
peals,  1867,  Prindle  v.  Oaruthers,  16  If.  Y.  (1 
Smith),  426 ;  reversing  8.  0.,  10  Bow.  Pr.,  88. 

434.  Ambigoons  date.  An  answer  refer- 
ring to  the  80th  day  of  July  without  naming 
the  year, — Held,  to  relate  to  the  year  men- 
tioned in  the  complaint.  Supreme  Ct.,  S^.  T., 
1869,  Heebner  v.  Townsend,  8  AlbotW  Pr., 
284. 

435.  oemoirer  to  whole  answer  intended 
for  only  one  defence.  Where  a  demurrer  to 
an  answer  containing  two  defences,  one  of 
which  was  good  and  the  other  bad,  purported 
to  be  to  the  whole  answer,  but  it  was  evident, 
from  the  assignment  of  the  grounds  of  demur- 
rer, that  it  had  reference  to  the  second  defence 
only, — Held^  that  it  was  not  error,  under  the 
liberal  mode  of  construing  pleadings  enjoined 
by  the  Code,  to  construe  it  as  being  substan- 
tially limited  to  the  badly  pleaded  defence, 
and  to  render  judgment  allowing  it  according- 
ly ;  and  that  the  other  defence  remained  un- 
affected by  the  judgment     Ct.  o/  Appeals, 

1868,  Matthews  v.  Beach,  8  If.  Y.  (4  Seld.), 
178;  S.  0.  below,  6  Sand/.,  266. 

436.  Form  of  averment  An  averment 
that  certain  facts  are  true,  *^  as  the  plaintiff  (or 
defendant)  has  been  informed  and  believes," 
may  be  construed  as  an  averment  '*  upon  in- 
formation and  belief"  of  the  existence  of  the 
facts.  If.  Y.  Superior  Ct.,  1861,  Fry  v.  Ben- 
nett, 6  Sand/,  64;  S.  C,  9  If.  Y.  Leg.  OU., 
880;  less  fully,  1  CodeB.,  If.  S.,  288.      ' 

So  of  an  averment  that  he  believes  that,  <&c.. 
stating  the  facts  relied  on.  1862,  Hadway  r 
Mather,  6  Sand/,  «64. 

437.  Information.    To  sU^te,  in  a  pleadi 
the  nature  and  source  of  the  information  r 
which  the  party  relies  in  making  an  aver 
of  facts  on  information  and  belief  doi 
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-vitiate  an  independent  averment  of  snoh  fiacte. 
Nor  does  it  detract  from  the  force  of  sach 
averment,  that  the  olaase  of  the  pleading  in 
which  it  occurs,  refers-— d.  g.,  by  the  nse  of  the 
word  "  therefore"^-to  the  antecedent  claDses, 
in  which  the  gronnds  of  the  information  and 
belief  are  stated.  ^.  F.  Superior  Ot.,  1867, 
Borrowe  v.  Milbank,  5  Abhotttl*  Pr.,  28. 

438.  Nature  of  the  aotion.  When  the 
statement  of  facts  const!  tntiog  a  cause,  or  causes 
of  action,  will  support  either  of  two  actions, 
and  it  is  doubtful  which  the  pleader  intended, 
the  demand  for  judgment  may  be  consulted 
with  a  view  of  ascertaining  the  action  intend- 
ed. Supreme  Ctj  1852,  Bodgers  v.  Bodgers, 
11  Barb,,  696;  Sj^.  J.,  1848,  Spalding  u. 
Spalding,  8  ^<w.  JPr.,  297;  S.  0.,  1  Oode  R, 
64 ;  1849,  Dows  v.  Green,  8  Mow,  Fr,,  877. 

439.  Thus  in  an  action  for  detention  of 
personal  property,  if  the  complaint  demands 
judgment  for  the  value  thereof  only,  proceed- 
ings of  claim  and  delivery  are  inappropriate. 
Supreme  Ot.,  Sp.  71, 1848,  Spalding  c.  Spald- 
ing, 8  JSfaw.  Pr.,  297;  8.  0.,  1  Code  2?.,  64; 
1849,  Dows  0.  Green,  8  Eoio,  Pr,^  2>*J*l. 

440.  Allegations  of  a  fraud,  in  a  complaint 
upon  contract,  do  not  change  the  substantial 
nature  of  the  cause  of  action,  nor  render  it 
non-assignable.  JT.  T.  Superior  Ot,  Sp.  71, 
1854,  Brady  c.  Biseell,  1  Abbotts'  Pr.,  76. 

441.  gtaw  atatod  In  a  p1iwi(Mi?g  is  often  not 
material ;  that  is,  it  may  be  departed  from  in 
evidence ;  but  allegations  in  respect  to  time, 
like  all  other  allegations,  are  evidence  against 
the  party  making  them,  as  his  admissions. 
And  all  presumptions  of  law  in  favor  of  a 
party  must  be  consistent  with  his  allegations. 
None  will  be  indulged  for  his  benefit  in  oppo- 
sition to  them.  Supreme  Ot.^  1864,  Andrews 
D.  Ghadbourne,  19  JBarb.y  147.  Compare  Wal- 
den  «.  Grafts,  2  Abbotte*  Pr.,  801;  and  see 
People  V.  Byder,  12  2^.  Y.  (2  Zem,),  488. 

442.  Oaodttiiig  to  move  for  oonreotlon. 
Where  an  answer  is  vague  or  uncertain,  if  the 
plaintiff  goes  to  trial  without  moving  that  it 
be  made  more  definite  and  certain,  it  is  to  be 
taket  most  strongly  against  him.  Gt,  <tf  Ap- 
peaU,  1868,  Wall «.  Buffalo  Water  Works  Co., 
18  K  Y.  (4  Smith),  119. 

2.  Suffldenoy  aTid  Effect  of  Partieular  Alle- 
gatione, 

443.  Peviae.  In  a  supplemental  complaint 
by  a  devisee  of  an  original  plaintiff;  an  allega- 


tion that  the  latter  died  on,  A;c.,  and  by  his  la&t 
will  devised  all  his  interest  iu  the  said  land  to 
the  plaintiff^  his  son,  is  sufficient  on  demurrer. 
Supreme  Gt,,  Sp,  T.,  1864,  Spier  v.  Bobinson, 
9  Sow.  Pr,y  826.  Compare  Phinney  v.  Phin- 
ney,  17  M,  197. 

444.  Title.  An  averment  that  the  defend- 
ant's ancestor  was  in  his  lifetime  seized  in  fee 
and  in  possession  of,  &c.,  sufficiently  avers  the 
fact  of  title  in  him,  and  a  proof  of  grants  to 
him  is  admissible  under  it.  Supreme  Ct., 
Sp.  T,,  1860,  People  v.  Livingston,  8  Barb,, 
258,  276. 

445.  A  complaint  alleged  in  substance,  that 
W.  J.  S.,  being  seized  of  the  premises  in  Buit, 
died,  leaving  a  will  whereby  a  power  in  trust 
was  granted  to  his  executors  to  sell  his  real 
property.  The  defendant  objected  to  the 
sufficiency  of  the  complaint,  on  the  ground 
that  whether  the  will  vested  a  fee  or  a  mere 
power  in  trust  in  the  executors  was  a  question 
for  the  court,  upon  an  examination  of  the  will, 
which  was  not  shown,  nor  its  whole  contents 
stated.  Held,  that  the  whole  statement  most 
be  taken  together ;  and  this  being  done,  it  was 
obvious  that  the  fee  did  not  pass  to  the  ex- 
ecutors. There  could  be  no  propriety  in  sit- 
ing, in  the  absence  of  any  statement  in  the 
complaint  to  that  effect,  that  the  will  made  a 
disposition  of  the  fee  during  the  interval  be- 
tween the  death  of  the  testator  and  the  exe- 
cution of  the  power.  If  it  did  not,  then  the 
fee  descended  to  the  heirs  of  the  testator,  who 
would  hold  until  the  power  was  executed. 
Supreme  Gt.,  1866,  St.  John  v.  Northrop,  28 
Barb.,  26. 

446'  A  complaint  alleged,  that  upon  the 
death  of  W.  J.  the  title  of  the  premises  ia 
question  desQBnded  to  F.,  as  sole  heir-at-Iav, 
subject,  4ec  Eeld,  on  objection  at  circait, 
that  the  fact  that  F.  was  the  sole  heir-at-law 
of  W.  J.  was  h^re  substantially  alleged.  No 
one  could  fail  to  see  that  such  was  the  inten- 
tion of  the  pleader.  Less  strictness  should  be 
required  in  considering  such  a  question  after 
the  defendant  has  answered  upon  the  merits, 
and  waits  until  the  trial  to  raise  it,  than  if  the 
question  was  presented  by  demurrer  to  the 
complaint.  It  is  only  such  defects  in  the  com- 
plaint as  are  incurable,  that  the  defendant  can 
take  advantage  of  on  the  trial.  [8  How.  Pr., 
169 ;  2  Duer,  678.]    lb. 

447.  AdvexBo  posaeaaion.  To  an  action 
on  a  contract  for  sale  of  lands,  an  answer  **  that 
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at  the  time  of  the  alleged  agreement,  said  farm, 
or  a  large  part  thereof,  was  in  possession  of 
persons  holding  or  daimiog  the  same  adverse 
to  the  plaintiff  and  all  other  persons,"  is  not 
snfficient,  because  it  does  not  give  the  name 
of  the  possessor,  nor  allege  that  he  had  title, 
nor  state  the  facts  which,  by  2  Rev.  Stat.,  294, 
$§  10-12,  are  necessary  to  show  the  possession 
adverse.  Supreme  Ct.^  1862,  Clarke  v,  Hogbes, 
18  Barb.,  147. 

448.  Ziegal  metlkod  of  transte.  An  alle- 
gation that  a  corporation  indorsed  and  trans- 
ferred and  delivered  to  the  plainti£&  the  note 
sued  on,  sufficiently  implies  that  the  transfer 
was  madb  pnrsaant  to  a  resolution  of  the 
board  of  directors,  if  such  resolution  is  neces- 
sary ;  for  the  allegation  is  not  true  if  the  trans- 
fer was  not  made  by  the  proper  officer,  and 
acoording  to  law.  So  an  allegation,  that  after 
the  transfer  the  company  became  insolvent 
and  was  dissolved,  is  an  indirect  statement 
that  it  was  solvent  when  the  transfer  was 
made.  So  held,  on  demurrer.  Supreme  Ct., 
Sp,  r.,  1857,  Nelson  «.  Eaton,*  15  How.  Ft., 
805. 

449.  An  answer  setting  up  title  to  land 
under  a  sale  on  execution,  is  not  sufficient  on 
demurrer,  unless  it  alleges  that  the  purchase- 
money  was  paid  and  a  deed  delivered.  It  is 
Dot  enough  to  allege  that  the  time  for  re- 
demption has  expired.  [8  Jc^ns.,  520 ;  2  Id., 
248;  14  W^d.,  260;  4  Hill,  619.]  Supreme 
CU,  Sp.  71, 1866,  Farmers'  Bank  c.  Merrfiant, 
18  Bmo,  iV.,  10. 

450.  An  allegation  that  certain  officers  duly 
leased  certain  public  lands,  imports  that  the 
lands  were  of  such  description  «ls  the  statute 
authorized  them  to  lease.  So  held,  on  de- 
murrer. Supremie  Ot.^  Sp.  F.,  1808^  People 
«.  ICayor,  Ac.,  of  N.  Y.,  28  Ba/rl.,  240 ;  S.  0., 
6  AbUm'  Pr.,  7. 

451.  At  common  law,  a  sealed  contract 
could  be  assigned  by  parol,  and  a  statute 
which  makes  a  deed  necessary  to  such  a  trans- 
fer, does  not  change  the  rule  of  pleading.  The 
fact  which  it  is  necessary  to  state,  is  &e  change 
of  interest,  and  it  is  sufficient  to  aver  that  the 
contract  was  duly  assigned.  Supreme  CU, 
Sp,  r.,  1868,  Horner  «.  Wood,  15  B(vrb,,  871. 

452.  nieg^  tranafer.  In  an  action  to  set 
aside  an  assignment  for  the  benefit  of  creditors, 
an  allegation  that  it  was  made  for  the  purpose 

*  Kevened  on  other  grounds,  7  AbbotUi*  !¥.,  806. 


of  delaying,  hindering,  and  defrauding  cred- 
itors,— JEMd,  sufficient  on  demurrer.  If  not 
sufficiently  specific,  it  should  be  corrected  by 
amendment  Supreme  Ot,,  Sp.  T,,  1864,  Mott 
«.  Dunn,  10  Bow.  iV.,  226. 

453.  To  a  complaint  in  an  action  to  set  a^^^e 
an  assignment  as  fraudulent  against  creditors, 
alleging  that  the  assignor  had,  ever  since  the 
assignment,  had  actual  possession  and  managed 
and  controlled  the  property  as  oefore  the  as- 
signment, and  tiiat  the  assignees  had  not  hiid 
the  actual  possession,  and  that  there  had  not 
been  an  actual  and  continued  change  of  the 
possession  of  the  property ;  an  allegation  in 
the  answer  that  the  assignees,  immediately 
after  the  execution  of  the  assignment,  took 
possession  of  ihe  property,  and  that  it  had  at 
all  times  since  the  assignment  remained  in  their 
possession,  and  been  under  their  exclusive 
direction  and  control,  disposal,  and  manage- 
ment, and  denying  that  the  assignor  had 
managed  and  controlled  the  property,  as  before 
the  assignment, — ^is  not  a  denial  that  the  as- 
signor retained  the  actual  possession.  Si^ 
preme  Ct,  Sp.  T.,  1868,  Ohurchill  v.  Bennett, 
8  Eofo.  Ft.,  809. 

454.  In  an  action  by  an  assignee  of  the 
cause  of  action,  an  answer  alleging  that  the 
plaintiff  is  an  attorney  at  law,  and  he  obtained 
the  cause  of  action  for  the  purpose  of  prose- 
cuting it,  contrary  to  the  statute  in  such  case 
made  and  provided,  is  sufficient  without  set- 
ting out  in  detail  the  facts  and  circumstances 
under  which  pkintiff  procured  it.  [2  Rev. 
Stat.,  4  ed.,  476.]  So  held,  on  demurrer.  If. 
Y.  Com.  PI.,  Sp.  T.,  1866,  Brown  t>.  Ryokman, 
12  How.  Pr.,  S18. 

456.  Breaohoffltatate.  An  averment  that 
the  defendant  has  acted  contrary  to  a  statute, 
without  setting  forth  in  what  manner,  is  not 
sufficient  to  entitle  the  plaintiff  to  any  relief 
or  redress.  Supreme  Gt.,  Sp.  T.,  1862,  Smith 
V.  Lookwood,  18  B^b.,  200 ;  8.  0.,  10  K  T. 
Leg.  Obe.,  282. 

496.  Contract  resnlated  by  nutate.    In 
averring  a  subscription  and  payment  which  a 
statute  requires  to  be  paid  in  money,  .it  is 
sufficiently  specific  to  allege  that  the  part^ 
subscribed  a  sum  named,  and  that  the  suh 
scription  was  paid,  and  that  the  amounts  ps 
were  received  by  the  company.    So  held. 
demurrer.    Supreme  Ct.  {Sp.  T.,  1864?),  P 
ham  f».  Smith,  9  How,  Pr.,  436. 

457.  In  an  action  against  a  railroad 
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ptoy  to  reooTer  apon  a  bond  uened  by  it  under 
the  power  conferred  by  the  general  railroad 
act  of  18i8,  the  compl^nt  alleged  that  the 
bond  was  issned  for  the  extension  of  the  de- 
fendants' road  beyond  a  specified  place, — Beldj 
on  demorrer,  sufficient  Supr&ms  Ct,^  Sp.  T., 
1869,  Miller  v.  N.  Y.  &  Erie  R.  B.  Co.,  8  Ah- 
lotW  Pr.,  481 ;  8.  0.,  less  fully,  18  Eoto.  iV., 
874. 

458.  Separate  property  of  mazzled  wom- 
an. A  complaint  by  a  married  woman  re- 
specting her  separate  estate, — «.  g^  for  damages 
for  the  loss  of  her  goods  by  a  carrier,— is  not 
bad  on  demurrer  because  it  alleges  in  merely 
general  terms  that  the  goods  were  her  sepa- 
rate property.  If.  T,  Superior  Ct^  Sp,  T.^ 
1866,  6pies  o.  Accessory  Transit  Co.^  6  Duer^ 
662. 

459.  PlatotUTa  bmina—  A  complaint  for 
slander,  setting  forth  that  plaintiff  was  ^^  en- 
gaged in  the  wooden- ware  business/'  imports 
that  he  was  a  buyer  and  seller  of  such  ware. 
N.  T,  Superior  Ot.^  1849,  Oarpenter  o.  Dennis, 
8  Sancif.,  806. 

460.  Relation  of  master  and  servant 
An  averment  that  while  defendants  were  run- 
ning their  railroad,  the  plaintiff's  intestate 
was  in  the  employ  of  tbe  defendants,  as  an 
engineer  upon  their  locomotive,  while  it  was 
in  their  use  and  service, — EelcL^  a  sufficient 
allegation  to  show  that  Uie  relation  of  master 
and  servant  existed ;  but  that  no  special  con- 
tract was  to  be  inferred  from  such  an  allegation. 
Supreme  Ot,^  1866,  McMillan  o.  Saratoga  & 
Washington  R.  B.  Go.,  20  Barb.,  449. 

461.  An  allegation  that  deceased  was 
drowned  through  the  negligence  and  unskil- 
fnlness  of  ^^  the  man  rowing  and  having  charge 
of  the  skifi^"  and  that  the  skiff  was  run  at  the 
defendant's  ferry,  and  pursuant  to  the  defend- 
ant's license,  is  not  sufficient  to  warrant  the 
inference  that  "the  man  rowing"  was  in  de- 
fendant's employ.  To  make  that  appear,  it 
should  be  alleged  that  the  man  was  in  the  em- 
ploy of,  or  the  servant  or  agent  of,  the  de- 
fendant Supreme  Ot.,  Sp.  71,  1866,  Black- 
well  V.  Wiswall,  24  B(vrh.^  866  ;  S.  0.,  14  How. 
Pr.,  267 ;  affirmed  at  Gen.  T.,  1867,  24  Barb., 
862. 

462.  Acceptance  of  delivery.  In  an  ac- 
tion to  recover  for  constructing  a  building, 
averring  that  the  defendants  demanded  pos- 
session, which  tbe  plaintiff  delivered  up  to 
them,  is  not  a  sufficient  averment  of  accept- 


ance on  the  part  of  the  plaintiffl    Supreim 
CL,  1864,  Smith  «.  Brown,  17  Barb.,  481. 

463.  ''  Do^."  An  allegation  that  the  meet- 
ing was  "  duly  convened,"  implies  that  it  was 
regularly  convened,  and  if  necessary  to  its 
regularity,  that  it  was  an  adjoomed  meet- 
ing. Supreme  Ct.,  Sp.  7%  1866,  People  t. 
Walker,  28  Barb.,  804;  8.  0.,  2  AhboM  Pr^ 
421. 

464.  Iden  of  judgment  Allegations  in  a 
complaint  that  certain  parties  recovered  each 
of  them  judgments  against  a  party,  owner  of 
real  estate,  **both  of  which  judgments  were 
liens  and  incumbrances  upon  the  said  lot  or 
parcel  of  land,  at  the  time  of  the  conveyance 
thereof  aa  aforesaid,"  should  be  consideied  on 
the  trial  as  embracing  the  fact  of  the  dodkd- 
ing  of  the  judgment  and  its  legal  effect;  and 
a  motion  to  dismiss  the  complaint  for  want  of 
an  express  statement  of  that  fiact,^  should  be 
denied.  Supreme  Ot.,  1866,  Gady  v.  Allen,  22 
Barb.,  888. 

465.  Etervice.  In  an  action  upon  an  under- 
taking given  on  the  issue  of  an  injunction,  an 
allegation  that  the  ii^unction  was  served  im- 
ports a  legal  service,  and  is  sufficient  on  de- 
murrer. Supreme  Ct.,  1868,  Loomis  v.  Brown, 
16  Barb.,  826. 

466.  The  act  of  an  agent  should  be  plead- 
ed as  such,  and  not  as  the  act  of  his  princi- 
pal ;  though  its  legal  effect  aa  such  may  per- 
haps also  be  stated.*  Supreme  Ct.,  Sp.  T^ 
1864,  St.  John  o.  Griffith,  1  AhbotW  Pr.,  89. 

467.  Authority.  An  allegation,  in  a  com- 
pliunt,  that  certain  drafts  were  accepted  by  a 
corporation,  by  their  treasurer,  includes  an 
averment  of  authority  to  the  treasurer  to  ac- 
cept the  drafts ;  inasmuch  aa  the  company 
could  not  accept  by  him,  anless  he  had  such 
authority.  What  is  necessarily  understood, 
or  implied,  in  a  pleading,  forms  part  of  it,  as 
much  as  if  it  was  expressed.  [7  N.  T.,  478; 
Steph,  on  PL,  220 ;  1  Ohitt.  PL,  640 ;  2  Camp., 
604;  Ohitt  on  Bills,  686.]  Supreme  CU, 
1867,  Partridge  v.  Badger,  26  Barb.,  146. 

46a  The  ratification,  by  a  principal,  of  sn 
unauthorized  act  of  an  agent»  has  a  retroactive 
efficacy,  and  being  equivalent  to  an  original 


*The  case  of  Dollner  t.  Gibaon,  8  Ood*B.A^\ 
8.  C,  9  N.  7.  Ug.  OU.,  77 ;  in  which  it  wm  held 
that  in  a  complaint  for  gfoods  sold,  the  averment 
that  they  were  sold  to  defendant's  agent  for  his  oMi 
should  be  struck  out  on  motion,  was  reversed  st 
I  Qtti.  T.,  1852.   See  tupra,  81. 
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aathority,  an  aUegation  of  due  authority  is 
siutained  by  proof  of  saoh  ratificatioiL  Ot. 
of  Appeals^  1859,  Hoyt «.  Thompson,  19  N.  T. 
(5  Smith),  207. 

469.  Iiuitic;atio&  of  traapaas.  A  com- 
plaint against  two  defendants  for  a  trespass, 
is  not  bad,  beoanse  it  alleges  that  one  entered, 
^.,  at  the  instigation  and  request  of  the 
other,  according  to  the  fact,  instead  of  alleg- 
ing that  both  entered,  &o.,  according  to  the 
legal  effect.  K  Y.  Com.  PL,  1861,  Ives  v. 
Humphreys,  1  JS.  D.  Smith,  196. 

470.  Doty.  A  statement,  in  a  complaint, 
that  by  means  of  a  contract  which  is  set  forth, 
it  became  the  duty  of  the  defendant  to  per- 
form certain  acts,  does  not  sufficiently  aver 
the  existence  of  the  duty,  unless  the  facts 
necessary  to  raise  the  duty  appear.  Ct,  of 
Appeals,  1852,  City  of  Bnffido  «.  Holloway,  7 
i^.  Y.  (8  Seld.),  498 ;  affirming  S.  0.,  14  Barb., 
101.  S.  P.,  i^.  Y.  Superior  Ot,  1867  [citing 
10  Oom.  Bench  B.,  849],  Taylor  o.  Atlantic 
Mutual  Ins.  Co.,  2  Bono,,  106. 

471.  In  an  action  to  recover  damages  for 
iiguries  sustained  by  the  plaintiff  by  the  de- 
fective construction  of  a  structure  erected  by 
the  defendant,  the  grounds  on  which  he  relies 
to  make  it  appear  to  have  been  the  defend- 
ant's duty  to  maintain  the  structure  in  a  safe 
condition,  must  be  set  forth  in  the  complaint 
If.  F.  Superior  Ot.,  1856,  Oongreve  9.  Mor- 
gan, 4  Bwr,  489. 

472.  A  complaint  against  the  owner  of  prem- 
ises leased  to  a  third  person,  to  recover  dam- 
ages sustained  by  plaintiff  by  the  falling  of  a 
part  of  the  building  through  want  of  repairs, 
is  bad  on  demurrer,  unless  it  states  facts  from 
which  the  court  can  say  that  the  owner  was 
bound  to  keep  the  premises  in  repair.  [8  Duer, 
164.]  A  mere  general  allegation  that  defend- 
ant was  bound  to  keep  the  premises  in  repair, 
is  insufficient.  K  Y.  Superior  Ot,  Sp.  T., 
1857,  Oasey  v.  Mann,  5  AhhotW  Fr.,  91 ;  8. 0., 
9uh  nom.  Oorey  «.  Mann,  14  Row.  Pr.,  168. 

473.  Sufficiency  of  an  allegation,  that  it 
became  the  duty  of  defendant,  as  ship's  hus- 
band, to  insure.  Gregory  o.  Oaksmith,  12 
H<yu>.  Pr.,  184. 

474.  —  of  officer.  In  an  action  against  a 
public  officer,  for  damages  incurred  by  his 
neglect  of  duty,  the  complaint  must  show  the 
facts  out  of  which  a  duty  arose.  If  his  duty 
is  qualified, — e,  g.,  if  it  depends  on  his  having 
funds  wherewith  to  perform  it, — his  posses- 


sion of  funds  must  be  averred.  [17  Johns., 
457;  7  Wend'.,  477;  2  HiU,  619;  6  Id.,  468; 

5  Sandf.,  289;  9  IS.  T.,  168;  1  Rev.  Stat, 
608,  §  82 ;  866,  §  8,  snbd.  8.]  This  rule  applied 
in  a  peculiar  case.  Supreme  Ot.,  1857,  Smith 
«.  Wright,  27  Barl.,  621 ;  reversing  S.  0,,  24 
Id.,  170 ;  and  12  Hou>.  Pr.,  555. 

475.  Braach  of  charter-party.  Sufficieocy 
of  allegations  in  a  complaint  by  owners  of  a 
vessel,  for  the  breach  of  a  clause  in  the  char- 
ter-party binding  the  hirers  to  keep  her  in 
repair.  Coster  t>.  N.  Y.  &  Erie  R.  R.  Co.,  8 
Ahbotte'  Pr.,  882 ;  S.  0.,  less  fully,  6  Duer,  48. 

476.  Protest  An  averment  of  protest  does 
not  imply  the  necessary  previous  demand. 
JV.  Y.  Superior  Ot.,  1857,  Graham  «.  Machado, 

6  Duer,  514;  Price  v.  McOlave,  Id.,  544;  af- 
firming 8.  0.,  5  Id.,  670,  and  8  Abbotts'  Pr., 
258;  disapproving  Woodbury  «.  Sackrider, 
infra,  477. 

477.  An  averment  that  payment  "was  duly 
demanded  at  maturity,  and  the  same  was 
thereupon  duly  protested  for  non-payment,^** 
imports  demand,  neglect,  or  refusal  to  pay,  aud 
notice  thereof  to  the  defendant  Supreme  Ct, 
IV.  Dist,  1856,  Woodbury  v.  Sackrider,  2 
Abbotts'  Pr.,  402. 

8.  Admissions. 

478.  Conoluaion  of  law.  Section  144  of 
the  Oode  of  1848, — which  provides  that  any 
material  allegation  of  new  matter  in  the  an- 
swer, not  specifically  controverted  by  the  re- 
ply, shall  be  taken  as  true, — ^means  allegations 
of  fact.  An  averment  of  the  legal  construc- 
tion or  effect  of  a  written  instrument,  or  of  the 
intention  or  meaning  of  parties  when  they  ex- 
ecuted it,  is  an  immaterial  allegation.  Su- 
preme Ot,  Oireuit,  1848,  Barton  v.  Sackett,  8 
ffow.  Pr.,  858;  B.  0.,  1  Oode  P.,  96. 

479.  Wliere  defendant  answered  pay- 
ment to  which  plaintiff  omitted  to  reply, — 
Meld,  that  the  answer  was  admitted,  and  a 
report  of  the  referee,  or  the  verdict  of  a  jury, 
to  the  contrary,  could  not  be  sustained  with- 
out amendment  Supreme  Ot,  Sp.  T.,  1851, 
Willis  V.  Underbill,  6  Eow.  Pr.,  896;  but  see 
amendment  of  1852,  infra,  480. 

480.  Every  material  allegation  of  the  com- 
plaint, not  controverted  by  the  answer,  as  pre- 
scribed in  section  149  (q.  v.,  mpra,  284) ;  and 
every  material  allegation  of  new  matter  in  thi 
answer,*  constituting  a  counter-claim,  not  cor 

*  The  original  provision  of  this  olanse  eEtiBnc' 
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troverted  by  the  reply,  a«  prescribed  in  aeotioii 
158  (;.  v.,  m^at  887),  shall,  tor  the  purposes  of  the 
action,  be  taken  as  true.  But  the  allegation  of 
new  matter  in  the  answer,  not  relating  to  a  coun- 
ter-claim, or  of  new  matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  up- 
on a  direct  denial  or  avoidance,  as  the  case  may 
require.     Code  qf  Fro,,  1 168. 

481.  Where  the  defendant  has  not  in  his 
answer  denied  either  of  the  allegations  con- 
tained in  the  complaint,  and  a  Qi(use  of  action 
fA  sufficiently  alleged  in  the  complaint,  the 
plaintiff  is  |)rifna/a«i«  entitled  to  recover  with- 
out giving  any  evidence  of  the  truth  of  his  al- 
legations. [6  Barb.,  144.]  Gt.  of  Appeals, 
1852,  Bacon  v.  Oropsey,  7  K  F.  (8  Seld.),  195. 

482.  Fatal  defects.  That  the  rule  which 
the  Code  declares,  that  averments  not  contro- 
verted are  admitted,  does  not  apply  where  the 
title  itself  averred  is  defective,  or  where  in 
truth  none  is  averred.  Supreme  Ot,,  1849, 
Boyce  v.  Brown,  7  Barb,y  80 ;  affirming  S.  C, 
8  ffoto,  Fr.,  891. 

483.  It  la  only  material  allegatlODs  that 
are  to  be  taken  as  true,  if  not  controverted. 
J^.  T.  Superior  Gt,,  Ghcmbers,  1849,  Isham  v, 
Williamson,  7  N.  T.  Leg,  Oh,,  840.  To  the 
same  effect  [citing  5  Sandf.,  54],  ^.  Y.  Gam, 
PI,  1854,  Connoss  v.  Meir,  2  E,  D,  Smith,  814. 

484.  Qualified  denial  To  a  complaint 
charging  a  breach  of  contract,  defendant's  an- 
swer denied  that  he  violated  it,  except  that 
after  part-performance  plaintiff  caused  defend- 
ant to  abandon  it.  ffeld,  in  effect  an  admis- 
sion of  non-performance,  and  an  allegation  of 
an  excuse,  which  threw  the  burden  on  defend- 
ant of  proving  the  excuse.  If,  T,  Gom,  PI,, 
1852,  Cotheal  v.  Talmadge,*  1 E,  D,  Smith,  578. 

485.  Indirect  deniaL  Where  material  al- 
legations in  a  complaint  are  not  directly  de- 
nied, the  statement  in  the  answer  of  other 
facts  inconsistent  with  them,  will  not  be  con- 
strued as  a  denial  so  as  to  prevent  them  from 
being  taken  as  true.  Every  material  allega- 
tion not  specifically  controverted,  &c.,  must 
be  taken  as  true.  {Oode,  §  168.)  Merely 
making  a  counter-statement,  or  giving  a  dif- 
ferent version  of  the  matter  from  that  con- 
tained in  the  complaint,  without  denying  the 


to  all  new  matter  in  an  answer ;  and  the  amend- 
ment of  1852  limited  it  to  new  matter  oonstitating  a 
counter-claim.  That  amendment  applies  to  actions 
previoaaly  at  isaae,  aa  well  as  to  subsequent  oases. 
Ct.  of  ApptaU,  1867,  Sibley  v.  Waffle,  16  M  Y,  (2 
Smia),  180. 
•  Affirmed,  on  the  merits,  9  y.  F.  (6  Stld,),  551. 


allegations  therein  contained,  is  not  speMmMy 
oontroveFting  such  idlegatioos.  Supreme  (H^ 
1855,  Wood  V.  Whiting,  21  Bwrl,,  190. 

48a  Special  plea.  The  rale  of  tiie  old 
system  of  pleading,  that  a  special  plea  admits 
the  matters  stated  in  the  declaration,  is  apfdi- 
oable  to  pleadings  under  the  Code.  N,  Y, 
Gom,  PL,  1855,  Gregory  v.  Trainer,  1  AbbotW 
Pr.,  209 ;  S.  C,  lees  fully,  4  E,  D,  Smith,  58. 

467.  Adint— ion  In  an  action  on  a  char- 
ter-party, brought  by  the  owner  against  the 
charterers,  to  recover  a  dum  for  demurrage^ 
the  complaiBt  set  out  the  charteivparty,  the 
defendants'  agreement  to  furnuA  a  eaiigo,  and 
averred  that  the  defendants  caused  the  said 
bark  to  be  laden  with  a  large  caiigo  of  Inmber 
and  coal.  The  answer  admitted  that  the  de- 
fendants *4oaded  said  bark  with  the  cargo 
mentioned  in  the  complaint."  ffM,  that  the 
defendants  were  oondnded  from  showing  that 
the  coal  was  not  shipped  by  them  as  freight 
under  the  charter-party,  but  taken  as  ballast 
K  Y,  Gom,  PI,  1855,  Robbins  v,  Codman,  4 
E,  D.  Smith,  815.  "^ 

488.  Wliat  is  matexfaL  Under  a  com 
plaint  averring  a  sale  and  ddivery  of  goods 
^^  to  defendants  nnder  their  firra-name  of,"  4e., 
but  without  positively  averring  that  defend- 
ants composed  ench  firm,  an  omiesion  to  deny 
in  the  answer  that  d^endants  did  compose 
each  a  firm,  does  not  eonolnde  them  from  ob- 
jeeting,  on  the  trial,  that  plainliiF  baa  not 
proved  tiiat  the  goods  were  eoM  to  both  de- 
fendants, and  from  offering  proof  that  defend- 
ants were  not  partners.  No  allegations  in  a 
complaint  should  be  held  "  material,"  within 
the  meaning  of  aeotion  168  of  the  Code,  which  « 
will  not  prevent  a  plaintiff  from  reooveriag  if 
proved  to  be  nntrne,  or  which,  when  denied, 

lie  18  not  obliged  to  prove  to  entitle  himself  to 
a  verdict  K  Y,  Superior  Ct^  1654,  Oeebs 
V.  Cook,  8  Duer,  161. 

489.  Value.  In  an  action  in  the  nature  of 
trover,  the  usual  averment  in  the  compktnt,  of 
the  value  of  the  property  converted,  is  not  tetiv. 
ersable  matter.  The  defendant  cannot  take  issue 
upon  it ;  and  his  omission  to  answer  it,  does  not 
admit  its  truth.  It  is  not  a  "  material  allega- 
tion" within  section  168.  Hence,  where  the 
answer  does  not  deny  the  averment  of  valne, 
the  plaintiff  must,  notwithstanding,  prove  the 
amount  of  his  damages.  [Cro.  Jac,  129 ;  Bac. 
Abr.,  Tit  Tresp.,  I.  2,  and  Trov.  F.,  1 ;   Com. 

iDig.,  Act  on  Trov.,  G.,  1 ;  Esp.  Dig.,  586;  2 
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Johns.,  420,  n,;  S  8elw.  K  P.,  686;  2  Liv., 
426;  2  Ohitt  PI,  410,  n.]  K  T.  Com.  PI, 
1864,  OonnoBS  «.  Meir,  2  B,  D.  Smith,  814. 

490.  Under  an  averment  in  the  complaint 
that  the  yalne  of  the  property  in  suit  was 
about  a  specified  snm,  though  not  controverted 
by  the  answer,  defendant  may  show  the  trae 
valne  of  the  property.  Supreme  Ct.,  1867, 
Woodmff  «.  Oook,  26  Ba/rh.,  606. 

491.  Damage.  8o  in  an  action  for  breach 
of  covenant,— tf.  g,,  against  the  snrety  for  the 
tenant  in  a  lease,  on  default  of  the  tenant  to 
keep  the  covenants  of  the  lease  on  his  part, — 
the  averment  in  the  complaint  of  the  amount 
of  damage  is  not  traversable.  [2  E.  D.  Smith, 
814.]  K  7.  Com,  PI,  1864,  Hackett  v.  Rich- 
ards, 8  E,  D.  Smith,  18. 

492.  In  an  action  for  treBpaaa,  where  the 
answer  does  not  traverse  the  plaintiff's  posses- 
sion or  title,  he  is  not  put  to  prove  his  title, 
although  the  land  be  wild  and  vacant.  N,  F. 
Superior  Ot,,  1862,  O'Reilly  t^.  Davies,  4  Sand/,, 
722. 

493.  Demand.  In  an  action  for  a  breach 
of  a  contract  to  convey  land,  if  the  complaint 
alleges  that  the  defendant  was  requested,  and 
refused  to  convey,  and  the  allegation  is  not 
denied  by  the  answer,  no  proof  of  a  demand 
of  the  deed  is  necessary  to  be  given  upon  the 
trial.  K  Y.  Superior  Ct,,  1868,  Fagen  «. 
Davison,  2  Bueer,  168. 

494.  Denial  of  ownendiip.  In  an  action 
by  an  administrator  against  a  person  claiming 
to  hold  the  decedent^e  property  by  virtue  of  a 
gift  or  transfer  from  the  decedent,  if  the  de- 
fendant, in  his  answer,  denies  that  the  plain- 
tiff's intestate,  at  the  time  of  his  death,  owned 
or  was  in  possession  of  the  property,  he  may, 
on  the  trial,  claim  and  establish  a  title  to  the 
property  by  gift  from  the  intestate ;  especially 
after  the  plaintiff  has  himself  proved  that  the 
defendant  had  claimed  the  property  as  such. 
Supreme  Ct.,  1867,  Woodruff  «.  Oook,  26 
Barh,,  606. 

495.  Admlflsion  of  transfer.  When,  in  an 
action  on  a  note,  the  answer,  by  not  denying, 
admits  the  allegations  of  the  complaint,  that 
the  defendant  made  and  delivered  the  note  to 
the  payee,  who  indorsed  and  delivered  it  to 
the  plaintiff,  the  defendant  should  not  be  per- 
mitted, at  the  trial,  to  prove  that  the  payee 
had  no  capacity  to  transfer,  and  thus  indirectly 
controvert  the  transfer.  K  7.  Superior  CU, 
1867,  Bobbins  «.  Richardson,  2  Bom,,  248. 


496.  That  the  cc^adty  of  t3ie  plaintiib, 
SB  ezecntorB,  to  sue,  if  averred  in  the  com- 
plaint and  not  denied  in  the  answer,  must  be 
taken  as  admitted.  Supreme  Ct.,  1868,  Dart 
V,  Farmers'  Bank,  27  B(vrb.,  887. 

497.  Traverae  of  answer.  The  plaintiff 
may  prove  any  matter  which  in  legal  effect 
will  aroid  a  defence  set  up  in  an  answer  con- 
sisting of  new  matter  which  does  not  constitute 
a  counter-claim,  and  will  prevent  its  operating 
as  a  bar  or  obstacle  to  the  plaintiff^s  right  to 
recover.  The  Code  (§  168)  performs,  for  the 
plaintiffs,  the  office  of  a  pleader,  who  can  com- 
mit no  mistake,  in  replying  to  an  answer  which 
sets  up,  by  way  of  defence,  new  matters  not 
constituting  a  counter-claim.  jY".  F.  Superior 
Ct,,  1867,  Garner  «.  Manhattan  Building  Asso- 
ciation, 6  Dtber,  689. 

XIL  Motions  TO  CoBRicrr  OB  Set  Asms 

PlXADINQS,  OB  FOB  JuDCnODTT  THBBB- 
ON. 

^  1.  In  Oenerml 

498.  Motionfor  Judgment  for  urant  of  an 
answer  denied,  where  the  papers  oontained 
suspicious  erasures,  and  a  memorandum  was 
indorsed  by  defendant  on  the  back  of  the  com- 
plaint, denying  its  allegations.  Didier  v,  War- 
ner, 1  Code  J?.,  42. 

499.  Folios.  It  is  not  ground  for  a  motion 
to  set  aside  a  complaint,  that  the  folios  are  not 
numbered  as  required  by  Rule  67.  {Bute  20 
of  1868.)  The  remedy  for  all  merely  formal 
defects  is  to  return  the  pleading  with  notice 
of  the  defect.  [Oiting  8  Sandf.,  716 ;  4  How. 
Pr.,  126 ;  and  explaining  8  Id.,  88.]  Supreme 
€t,,  Sp.  T.,  1864,  Strauss  v.  Parker,  9  Bow, 
Pr,,  842. 

500.  The  fact  that  separate  oanses  of 
action  are  not  separately  stated  and  numbered 
is  not  ground  for  setting  aside  the  complaint. 
It  seems  that  the  remedy  is  by  motion  to  make 
more  definite  and  certain.  Supreme  Ct,,  Cir- 
cuit, 1868,  Wood  V,  Anthony,  9  Bow,  Pr,,  78. 

501.  Doable  statement  On  a  motion  to 
strike  out  a  complaint  for  stating  one  and  the 
same  cause  of  action  in  two  |tatements  or 
counts,  or  to  compel  the  plaintiff  to  elect  on 
which  he  would  rely,  an  affidavit  that  there  is 
but  one  cause  of  action  is  not  necessary,  if  that 
fact  appears  from  the  face  of  the  complaint, — 
e.  g,,  where  both  causes  of  action  are  claims 
for  goods  sold  at  the  same  time  and  place,  and 
in  the  same  amount,  and  with  a  deduction  of 
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the  same  credit  for  a  payment,  and  the  demand 
for  judgment  is  for  one  balance,  and  not  for 
the  amount  of  both.  Supreme  Gt,  Sp,  T., 
2856,  Ford  d,  Mattice,  14  How.  Pr.,  91 ;  and 
*8ee  Molony  v.  Dow8,  15  Id.^  261. 

502.  Otdeotlona  to  anawero.  If  an  entire 
answer  is  irrelevant,  judgment  may  be  given 
for  the  plaintiff  under  section  247 ;  but  if  it  is 
only  one  of  several  answers  or  defences,  it 
may  be  stricken  out  under  section  162;  and  if 
it  was  improperly  alleged  as  a  part  of  another 
defence,  otherwise  good,  it  may  be  stricken 
out  as  irrelevant  or  redundant  under  section 
160.  Bu^&me  Ct.,  Sp,  71,  1856,  Walker  ©. 
Hewitt,  11  Hofe.  Fr.,  896. 

503.  A  sham  answer  or  defence  is  one  which 
is  false  in  fact  and  not  pleaded  in  good  faith, 
but  yet  may  be  good  in  form.  A  frivolous 
answer  is  one  that  shows  no  defence.  A  sham 
answer  may  be  stricken  out  on  motion.  An 
entire  answer  cannot  be  stricken  out  as  frivo- 
lous, though  a  frivolous  defence  may  be  stmck 
out  of  an  answer  containing  other  defences. 
Jf,  F.  Superior  Ct,  1861,  Brown  e,  Jenison, 
8  Sand/.,  782 ;  1862,  Hull  v.  Smith,  1  Duer, 
649;  S.  C,  8  Eow.  Fr,,  149. 

504.  A  sham  answer  is  one  good  upon  its 
face,  but  setting  up  new  matter  which  is  false ; 
the  remedy  is,  by  motion,  to  strike  it  out.  A 
frivolous  answer  is  one  which  controverts  no 
material  allegation  in  the  complaint,  and  pre- 
sents no  tenable  defence;  the  remedy  is  by 
application  for  judgment,  upon  five  days'  no- 
tice. Supreme  Ct,  1864,  Lefferts  v.  Snediker, 
1  AhhoM  Fr.,  41. 

505.  Ordinarily,  when  one  good  ground  of 
defence  is  contained  in  the  answer,  so  that  the 
plaintiff  cannot  apply  for  judgment  on  the 
ground  that  the  whole  answer  is  frivolous,  the 
true  mode  of  determining  whether  any  partic- 
ular defence  is  sufficient,  is  by  demurrer,  not 
by  a  motion  to  strike  out.  Supreme  Ct,^  Sp, 
T,,  1849,  White  t^.  Kidd,  4  H<yu>.  Fr.,  68. 

50€w  An  answer  will  not  be  stricken  out  as 
insufficient,  unless  it  be  so  utterly  frivolous 
that  the  plaintiff  ought  not  to  be  put  to  his 
demurrer.  [4  How.  Pr.,  68.]  N",  Y,  Superior 
CU,  1861,  Miln  «.  Vose,  4  Sand/.,  660.  To 
the  same  effect,  Supreme  Ct^  1860,  Bedell  v. 
Btiokles,  4  ffow,  Fr,,  482 ;  S.  0.,  8  Code  JR.,  105. 

507.  Where  the  answer  is  clearly  bad,  the 
plaintiffs  should  not  be  put  to  the  expense  and 
delay  of  a  demurrer.  Supreme  OL,  OJumbera, 
1860,  McMurray  f>,  Gifford,  5  ffoto,  Fr,,  14. 


506.  The  remedies  against  bad  pleading  in 
answers  stated  as  follows :  If  an  answer,  other- 
wise good,  is  loaded  with  unnecessary  and 
redundant  matters,  the  plaintiff  should  move 
under  section  160 ;  if  the  answer  is  deemed 
insufficient  in  law,  he  should  demur;  if,  how- 
ever, it  is  palpably  insufficient,  he  should 
move  for  judgment  on  the  ground  of  frivolous- 
ness ;  if  a  defence  can  be  shown  clearly  false, 
he  should  move  to  strike  it  out  as  sham. 
Nichols  V.  Jones,  6  JSbw.  Fr^  866.  Approved, 
Ostrom  V.  Bixby,  9  Id,^  57. 

509.  The  distinctions  between  sham,  friv- 
olous, and  irrelevant  matter,  discussed.  Nich- 
ols 0.  Jones,  6  Hou>.  Fr^  855.  Approved, 
Winne  v.  Sickles,  9  7(2.,  217 ;  and  see  Davis  «. 
Potter,  4  Id.,  166 ;  Thorn  «.  N.  Y.  Central 
Mills,  10  Id.,  19 ;  affirmed,  1  AJihotU'  Fr.,  187. 

510.  Altbongh  entire  defenoes  oannot  be 
struck  out  for  frivolonsness,  like  sham  and 
irrelevant  defences,  but  must  be  reached  by 
demurrer  or  motion  for  judgment,  under  sec- 
tion 247  of  the  Code,  an  order  striking  out 
one  defence  as  sham,  and  striking  out  the 
others  as  frivolous,  with  judgment,  may  be 
sustained  on  appeal  by  modifying  it  so  as  to 
allow  the  frivolous  defences  to  remain  in  the 
answer,  and  order  that  they  be  overruled.  Ot. 
of  Appeals,  1868,  People  «.  McOumber,  18  JT. 
F.  (4  Smith),  816 ;  affirming  S.  C,  27  Barb., 
682;  16  ^<no.  Pr.,  186. 

511.  Where  a  reply  Is  interposed  which 
is  entirely  uncalled  for,  a  motion  to  set  it 
aside  for  irregularity  in  the  verification  will 
be  denied,  because  the  irregularity  is  of  no 
consequence.  Supreme  CU,  Sp.  T.,  1858, 8illi- 
man  «.  Eddy,  8  How.  Fr.,  122. 

512.  A  demorrer  abandoned,  like  the 
original,  after  service  of  an  amended,  pleading, 
is  no  longer  a  part  of  the  record,  and  will  be 
struck  out  of  the  appeal-book  on  motion.  Ct. 
of  Appeals,  1859,  Brown  v.  Saratoga  B.  R.  Co., 
18  K  T.  (4  Smith),  495. 

2.  Correcting  Fleadings. 
A.  Striking  out  Improper  Matter. 

513.  Scandaloufl  and  impertinent  matter 
in  a  pleading  may  be  struck  out  as  under  the 
old  practice,  on  motion  of  any  person  ag- 
grieved. [Code,  §  469 ;  Rule  92.]  Supretne 
Gt.,  Sp.  T.,  1850,  Carpenter  v.  West,  5  Hote. 
Fr.,  63. 

514.  Part  of  motion  granted.  The  rule  in 
respect  to  demurrers — vis.,  that  if  any  part  of 


PLEADING,  UNDER  THE  CODE  OF  PROCEDURE. 


509 


to  Onnraot  or  Sot  Aiide  PlMfdingi,  te.  ;~ConMtiiig  FlMdi]igi;-8txiki]ig  out  Improper  Xatter. 


the  pleading  demnrred  to  is  good,  the  demur- 
rer mnst  be  overruled — ^is  sot  applicable  to  a 
motion  to  strike  oat  parts  of  an  answer  as 
friyolous.  The  reason  of  that  mle  is,  that  a 
demurrer  admits  every  thing  contained  in  a 
pleading  to  be  trne;  and  if  so,  and  one  part 
of  the  answer  forms  a  good  defence,  the  plead- 
ing cannot  be  said  to  be  frivolons.  On  a 
motion,  no  such  admission  is  made ;  and  the 
court  is  not  limited,  on  motions,  to  granting 
the  whole  or  none.  K  Y.  Gem.  Pl.^  1866,  De 
Santes  «.  Searle,  11  B<no.  JPr.y  477. 

515.  If  izrelevant  or  redundant  matter  be 
inserted  in  a  pleading,  it  may  be  stricken  out,  on 
motion  of  any  person  aggrieved  thereby.  Ood$ 
of  Fro.,  §  160,  first  douse. 

516.  The  advene  party  may  always  be 
considered  as  ae^gzleved  by  scandalous  and 
impertinent  or  irrelevant  and  redundant  mat- 
ter in  a  pleading.  Supreme  Ot.,  Sp,  7*.,  1860, 
Carpenter  v.  West,  6  Bow,  iV.,  68;  1861, 
Williams  v,  Hayes,  /<2.,  470  (qualifying  Hyads 
V.  Griswold,  4  7d,  69);  1868,  Putnam  v.  De 
Forest,  8  Id.,  146. 

517.  Contra.  A  party  is  not  to  be  deemed 
aggrieved  by  unnecessary  particularity  in  the 
pleading  of  his  adversary,  which  only  gives 
him  more  distinct  notice  than  is  requisite  of 
the  nature  of  the  proof  to  be  given  against 
him.  Supreme  Ot.,  Sp.  T.y  1867,  Denithorne 
V.  Denithorne,  16  ffaw.  Pr.,  282.  K  7,  Oom. 
PI.,  Sp.  T.,  1868,  Molony  «.  Dows,  Id.,  261. 
To  similar  effect,  Supreme  Ot.,  Sp.  T.,  1868, 
Olark  t).  Harwood,  8  Id.,  470. 

518.  Mere  prolixity  not  a  ground  for  striking 
out  the  matter  on  motion.  Warrin  v.  Struller, 
11  K  T.  Leg.  Obs.,  94. 

519.  In  the  New  York  Common  Pleas,  it  is 
sufficient  to  sustain  a  motion  to  strike  out  ir- 
relevant and  redundant  matter  from  a  pleading 
to  show  that  it  is  such.  The  moving  party  is 
not  required  to  show  that  he  is  specially  ag- 
grieved, otherwise  than  by  being  required  to 
answer  objectionable  statements.  N.  F.  Com. 
PI,  Sp.  T.,  1866,  Isaac  «.  Velloman,  8  AUotU^ 
Pr.,  464. 

520.  Clear  case.  A  motion  to  strike  mat- 
ter out  of  a  pleading  as  irrelevant,  redundant, 
or  frivolous,  should  not  be  granted  if  there  is 
any  reasonable  doubt  whether  the  matter  is 
pertinent  K.  T.  Superior  Ot.,  1850,  Anony- 
mous, 2  Sanc{f.y  682. 

521.  Only  a  part  to  be  strook  oat.  On  a 
motion  to  strike  out  irrelevant  or  redundant 


matter,  it  is  not  proper  to  strike  out  the  entire 
pleading,  but  only  such  portion  as  is  objec- 
tionable, which  must  be  pointed  out  in  the 
moving  papers.  If  the  pleading  contains  a 
cause  of  action,  it  is  not  all  impertinent ;  and 
if  it  does  not,  the  remedy  is  demurrer  or  mo- 
tion for  judgment.  Supreme  Ct.,  Sp.  71, 1861, 
.Benedict  v.  Dake,  6  How.  Pr.,  862 ;  1868, 8tile» 
V.  Oomstock,  9  Id.,  48.  K  Y.  Superior  Ct., 
Sp.  T.,  1861,  Harlow  «.  Hamilton,  6  Id.,  476. 

522.  Facts  improperly  united  with  others, 
may  be  struck  out  on  motion  notwithstanding 
so  doing  leaves  the  pleading  demurrable.  Sv^ 
preme  Gt.,  Sjp.  T.,  1866,  Waller  e.  Baskan,  12 
Row.  Pr.,  28. 

523.  Where  redundant  or  irrelevant  matter 
in  an  answer, — e,  g.,  mere  mitigating  circum- 
stances in  an  action  fof  assault  and  battery, — 
is  such  that  to  strike  it  out  would  leave  the 
pleading  an  unintelligible  fragment,  raising  no 
issue,  the  proper  remedy  is  not  a  motion  to 
strike  out,  but  a  motion  for  judgment  on  ac- 
count of  its  frivolousness.  Supreme  Ot.,  Sp. 
T.,  1864,  Lane  v.  Gilbert,  9  How.  Pr.,  160. 

524.  Teat  The  rule  in  relation  to  striking 
out  redundant  matter  under  the  Oode  is,  that 
Unless  it  is  clear  that  no  evidence  can  properly 
be  received  under  the  allegations  objected  to, 
they  will  be  retained  lentil  the  trial.  Supreme 
Gt.,  Sp.  T.,  1868,  Follett  o.  Jewitt,  11  K  Y. 
Leg.  Obs.,  198 ;  8.  0.,  2  Liv.  Law  Mag.,  169. 

525.  That  a  part  of  an  answer  which  can 
in  any  event  become  material,  ought  not  to  be 
struck  out  as  irrelevant.  Supreme  Gt.,  Sp.  T., 
1860,  Averill  «.  Taylor,  6  How.  Pr.,  476. 

526.  All  allegations  which  do  not  state  an 
issuable  fact,  including  all  mere  statements  of 
evidence,  may  be  stricken  out  on  motion,  as 
irrelevant  and  redundant.  Supreme  Gt.,  Sp. 
T.,  1861,  Williams  t>.  Hayes,  6  Eovi.  Pr.,  470 
(qualifying  Hynds  «.  Griswold,  4  Id.,  69); 
[citing  6  Id.,  68,  470],  Bensselaer  &  Washing- 
ton Plank-road  Oo.  n.  Wetsel,  6  Id.,  68 ;  Stew- 
art «.  Bouton,  Id.,  71 ;  8.  P.,  Brown  o.  Orvis, 
Id.,  876;  1858,  Wooden  «.  Strew,  10  Id.,  48. 

527.  Matter  is  irrelevant  or  redundant  in  a 
pleading,  which,  found  in  connection  with  per- 
tinent allegations,  has  no  bearing  on  the  sub- 
ject-matter, and  cannot  affect  the  decision.  If 
the  whole  pleading  is  insufficient,  its  matter  is 
not  ^*  irrelevant,''  but  it  must  be  demurred  to. 
K  Y.  Superior  Gt.,  1851,  Fabbriootti  o.  Lau- 
nita,  8  Scm4f.,  748. 

52&  Specific  admissions  in  detail,  of  the 
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faots  alleged  in  the  oomplAint,  and  argaments 
and  inferenoes  of  law,  tboagh  Bach  as  called 
for  in  pleading  in  chancery,  are  irr^evant  and 
improper  in  an  answer  under  the  Oode,  and 
maj  be  struck  out.  An  answer  must  be  con* 
f  ned  to  denying  the  allegations  of  the  com- 
plaint, and  stating  new  matter  of  fact.  S^tr 
preme  Ct^  3p.  71,  1868,  Gould  v.  Williams,  9 
Mow.  Fr,,  61. 

529.  The  true  role  in  respect  to  striking 
out  irrelevant  allegations  in  a  pleading  is,  that 
if  the  matter  cannot  be  made  the  subject  of  a 
material  issue,  or  affect  the  question  of  an  in- 
juDction  or  costs  or  other  relief  to  be  granted, 
and  will  embarrass  the  opposite  party  and  the 
court,  it  should  be  strickeif'out.  Supreme  Otj 
1856,  Martin  v.  Kanouse,  2  AhboM  Fr.,  880. 

53a  It  la  no  rafflolBnt  answer  to  a  mo* 
tion  to  strike  out  irrelevant  or  redundant 
matter  from  a  complaint,  that  such  matter 
was  inserted  solely  for  the  purpose  of  enabling 
the  plaintiff  to  obtain  an  iigunction.  Supreme 
Ct.^  3p,  71, 1849,  Putnam  v.  Putnam,  2  Oode 
-K.,  64. 

531.  Insuffloieiioy.  Hatter  set  up  as  a  de- 
fence cannot  be  treated  as  irrelevant  or  re- 
dundant because  insufficient  It  may  be  struck 
out  as  frivolous,  or  the  plaintiff  may  demnr. 
^.  F.  Superior  Ot.,  1861,  Matthews  v.  Beach,* 
6  San^.,  266. 

532.  Dafendant's  pimyer  fen:  relief  cannot 
be  struck  out  as  irrelevant,  for  it  is  not  possi- 
ble that  the  plaintiff  should  be  prejudiced  by 
it.  Supreme  Ot^  Sp.  T.,  1860,  Averill  v.  Tay- 
lor, 6  Eoyi.  Pr.^  476. 

533L  Agency  of  defendant.  In  an  action 
for  goods  sold  and  delivered,  defendant,  by  his 
answer,  denied  the  sale  to  himself  and  his  in- 
debtedness to  plaintiff^  and  also  alleged  that 
he  was  the  agent  of  a  third  person,  and  that 
the  sale  was  made  under  a  special  contract 
Held^  that  allegations  as  to  the  terms  of  the 
contract  were  irrelevant  and  should  be  struck 
out  If  he  was  agent,  it  was  immaterial  what 
the  terms  of  the  contract  were.  N,  T,  Oom, 
PI,  Sp,  71, 1868,  Leconte  ©.  Jerome,  11  ^aT.  Y. 
Leg.  OU.,  126. 

534.  To  a  complaint  for  a  libel  which 
charged  the  plaintiff  with  fraudulent  attempts 
to  influence  the  Supreme  Oourt  in  the  deter- 
mination of  a  suit,  and  with  bribery  of  the 


*  Beveraed,  on  other  grounds,  Ot.  o/Apptalt^  1868, 

•  jr.  r.  (4 /SWA),  m. 


Oommon  Council, — averments  in  the  answer 
of  a  wasteful  and  improper  course  of  conduct 
on  the  part  of  the  Council,  and  that  certain 
contracts  obtained  therefrom  by  the  plaintiff 
would  result  in  vast  profits  to  them  and  in 
detriment  to  the  city;  and  that  they  falsely 
pretdnded  to  possess  patent  rights  for  doing 
work  called  for  by  the  contract,  and  made 
other  false  pretences,  and  that  they  poorly 
performed  previous  contracts,  and  liad  obtain- 
ed preferences  over  lower  bidders, — are  irrel- 
evant. N.  T,  Com.  PL,  1866,  Russ  v.  Brooks, 
4  E.  D.  Smith,  644. 

535.  In  a  complaint  for  aaaault  cuid  bat- 
tei7,  statements  that  the  parties  were  produce 
buyers  in  the  streets  of  P.,  that  the  purpose  of 
the  assault  was  to  compel  the  plaintiff  to  quit 
the  streets  and  the  business,  and  to  bring  him 
into  disgrace  and  ridicule,  and  that  the  assault 
caused  him  to  be  ridiculed  by  the  by-standers, 
though  not  essential  to  a  cause  of  action,  are 
not  irrelevant  or  redundant  [8  Otutt  Yl^ 
466 ;  2  Id.,  868.]  Supreme  CU,  Ohmnhen, 
1868,  Root  9.  Foster,  9  ffote.  Pr.,  87. 

536.  Fraud.  In  a  case  where,  by  reason  of 
defendant's  fraud,  plaintiff  would  be  entitled 
to  sue  either  on  contract  or  in  tort,  at  his  deo- 
tion,  if  it  appears  from  the  summons  and  com- 
plaint that  he  elected  to  sue  upon  contract, 
allegations  of  fraud  may  be  stricken  out  of  the 
complaint,  on  motion,  as  irrelevant  and  rs- 
dundant  Supreme  Gt.,  Sp.  T.,  1866,  BeUar  v. 
Sage,  12  ffow.  iV.,  681. 

537.  Inatanoe  of  a  pleading  held  indefinite, 
irrelevant,  hypotheti<Md,  argumentative,  and 
uncertain.  Hunter  v.  Powell,  16  Htm,  Pr., 
221. 

As  to  striking  out  a  Oefendatif  e  neiii^  aee 
iupra,  167. 

B.  Making  Definite  and  Certain. 

538.  Motion.  When  the  allegations  of  a 
pleading  are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  defence  is  not  ap- 
parent the  oourt  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment.  Cbcb 
qfPro,,%160. 

539.  It  is  the  purpose  of  section  160  of  t^e 
Code,  to  provide  for  the  correction  of  defects 
inform;  while  theoffice  of  the  demurrer  upon 
the  ground  that  facts  sufficient  to  constitute  a 
cause  of  aetioa  are  not  stated,  is  to  present  the 
questions  upon  the  mere  riglit  of  a  party,  free 
from  all  questione  of  form-.  Ok  ef  Appeak, 
1866,  People e.  Ryder,  IS  N.  K  (2  K0m.\ 488; 
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affirmiog  8. 0.,  16  Ba^h,^  870;  aod  see  Martiii 
«.  Eanoase,  2  Alibom'  Pr.,  827;  S.  C,  11  Saw. 
Ft.,  667 ;  Cltfk  v.  Dales,  20  Barb,,  42. 

540.  Thas,  where  in  an  action  to  recover  a 
balance  on  a  note,  the  answer  alleged  that  the 
note  '^  was  by  mistake  given  for  a  greater  sain 
than  was  dne  from  the  maker  to  the  payee, 
to  wit,  a  sum  snfSoient  to  cancel  the  balance 
cJaimed,^^ — HM,  that  an  objeotion  that  the 
allegation  in  the  answer  was  too  indefinite  to 
admit  proof,  shonld  have  been  taken  by  motion 
to  make  it  more  certain,  and  that  by  taking 
iflsne  upon  it  by  a  reply  and  going  to  trial,  the 
olgection  was  waived.  Ct,  of  ApptaU,  1856, 
Se^ey  v.  Sngell,  18  N,  Y,  (8  Kefm.\  542;  re- 
versing 8.  0.,  17  Barb,,  580. 

541.  So  where  an  answer  in  an  action  for 
flowing  land,  set  np  twenty  years'  nser,  bnt  did 
not  allege  that  it  was  adverse  to  the  plaintifl^ 
— HM^  that  the  plaintiff,  by  omittiog  to  de- 
mur, and  by  taking  issne,  waived  the  objection 
to  the  admissibility  of  evidence  under  it  OU 
c/Appeaii^  1856,  White  «.  Spencer,  14  IfT,  T. 
(4  Xem.\  247. 

548.  The  indsfinfttaiMW  and  anooitaintj 
to  be  roUevad,  on  motion,  is  only  snch  as  ap- 
pears  on  the  face  of  the  pleading.  Supreme 
Ot,,  3p.  T.y  1858,  Brown  e.  Sonthem  Michigan 
R.  R.  Oo,,  6  AbhoM  Fr.,  287. 

543b  .Anawar  to  inralevaiit  aUegattonok 
Defendants  cannot  be  compelled  to  make 
more  definite  and  certain,  allegations  in  their 
answer  which  respond  oaly  to  matter  in  the 
oomplaint  which  is  irrelevant.  Supreme  Ot,^ 
Sp.  T.,  1856,  Parshall  v.  TiUon,  IS  Hew.  iV., 
7.    Sea,  also,  «t«pra,  61. 

54C  Stating  a  date  as  on  or  abont,  ^.,  is 
not  ground  of  demnrrer;  but  the  remedy,  if 
any,  is  by  motion  to  make  it  more  definite. 
Supreme  Gt,,  1851,  Bement  «.  Wisner,  1  Code 
R.,  K  A,  148. 

545.  £tovaral  damands.  Unless  a  com- 
plaint which  se^s  to  recover  npon  two  oanses 
of  action  shows  how  much  is  dne  npon  each, 
it  will  be  ordered  to  be  made  more  definite 
and  certain.  i\r.  F.  Superior  Ot.^  Chtmben, 
1854,  Olark  t.  Farley,  8  Dt^r,  645. 

546.  Where  a  complaint  states  the  sabjects 
of  several  oanses  of  action  as  one,  a  motion  to 
make  it  more  definite  and  certain  may  be 
granted.  K  F.  Superior  Ct,,  Chambere,  1855, 
Forsyth  v.  Edminston,  11  How.  iV.,  408. 

5^^  Tiidgmant  Frima  facie  a  Judgment 
in  favor  ok  uio  party  belongs  to  him^  and  not 


to  his  attorney,  whether  it  be  for  costs  alone, 
or  for  debt  and  damages  and  costs;  and  an 
answer  which  seeks  to  rebut  this  presumption 
is  not  snffloiently  definite  and  certain,  unless 
it  shows  faots  which  overthrow  it.  Supreme 
GUy  1855,  Martin  «.  Eanonse,  2  Ahbette'  Ft,, 
827;  8.  C,  less  fully,  11  jBcw.  Ft.,  567. 

S4&  Altaniatjve  aUegation.  Alleging  tha 
a  party  made  one  or  other  of  several  represen 
tations,  is  alternative  pleading,  and  obnoziou 
to  a  motion  to  make  more  definite  and  certain. 
Supreme  Gt.^  Sp,  T,^  1866,  Oorbin.v.  George,  2 
AUoM.  Ft,,  465. 

54^.  Account.    Not  necessary  to  set  forth  In 

E leading,  the  items  of  an  account,  but  a  copy  to 
e  delivered  on  a  demand.    OxU  of  Fro.,  %  158  ; 
and  see  tupra,  88-90. 

550.  The  proper  remedy  to  obtain  the  par- 
ticulars of  the  plaintifTs  claim,  is  to  demand  a 
copy  of  his  account  under  section  159.  After 
demand  for  a  copy  has  been  complied  with, 
although  insufficiently,  plaintiff  cannot  seek 
the  same  information  by  motion  to  make  the 
complaint  more  definite  and  certain.  He 
should  apply  for  an  order  for  a  further  ao- 
count.  Supreme  Ct,,  Sp,  T,,  1855,  MoKinney 
«.  McKinney,  12  Saw.  Fr,,  22. 

551.  An  answer  alleging,  by  way  of  set-ofl^ 
that  the  plaintiff  is  indebted  on  account  of  pre- 
vious transactions,  in  a  sum  equal  to  his  claim, 
as  will  appear  by.  reference  to  an  account  cur- 
rent stated  in  the  complaint  to  have  been  ren- 
dered by  the  defendant  to  the  plaintiff,  is  in- 
definite and  uncertain,  and  is  not  a. compliance 
with  an  order  requiring  him  to  mak^e  his  first 
answer  more  definite  and  certain,  lif,  Y,  Supe- 
rior  Ct,,  1851,  Wiggins  t>.  Gans,  3  Sbm^,,  788. 

55&  Tliaramedyforadaiao^veaocoiint 
rendered  under  «ection  159,  is  to  move  for  a 
further  account,  not  to  move  for  an  order  com- 
pelling plaintiff  to  make  his  complaint  more 
definite  and  certain.  Supreme  Gt,,  Sp.  T,, 
1855,  MoKinney  v.  McKinney,  12  Sow,  Fr.,  22. 

553.  ▲  compiaint  for  money  reoaivecl. 
which  states  that  at  a  specified  time  the  de- 
fendants received  as  agents  of  the  plaintiff, 
from  a  specified  party,  certain  sums  of  money, 
amounting  in  the  aggregate  to  a  specified  sum, 
and  states  a  demand  and  refusal  to  pay,  is  not 
obnoxious  to  motion  to  make  more  definite  . 
and  certain.  The  defendant,  if  he  wishes 
more,  mnst  seek  a  bill  of  particulars.  i\r.  F. 
Com.  FL,  1858,  Sloman  a.  Sehmidt,  8  Ahboil£ 
Ft.,  6. 
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554.  AllegattonsofiiidebtedneM.  Aoom- 
plaint  alleging  that  the  plaintiff,  at  the  de- 
fendants* request,  rendered  to  them  servioes, 
as  agent,  for  whi<3h  he  is  entitled  to  have,  as  a 
fair  reward,  fifty  doUars ;  also  for  work,  labor 
and  services  done,  and  material  furnished  by 
the  plaintiff  for  the  defendants,  is  indefinite 
and  uncertain.  Supreme  Ot^  Sp,  71,  1857, 
Ghesbrough  e.  N.  T.  &  Erie  R.  R.  Co.,  26 
Barh.,  9 ;  S.  C,  18  ffow.  Fr.,  557. 

Compare  «upra,  28,  and  note, 

555.  Separate  estate.  In  an  action  by  a 
wife,  concerning  her  separate  property,  if  de- 
fendant has  a  right  to  be  informed  of  the  facts 
constituting  the  goods  her  separate  property, 
his  remedy  is  by  motion.  K  F.  Superior  Ot.^ 
Sp.  71, 1856,  Spies  t>.  Accessory  Transit  Co.,  5 
Duer,  662. 

As  to  the  remedy  for  repetition  of  the  same 
demand  in  Several  Connts,  see  suprct,  75-78. 

8.  Striking  out  Pleadin(f». 

556.  Sliam  and  irrelevant  answers  and 
defences  may  be  stricken  out  on  motion,  and 
upon  such  terms  as  the  court  may  in  their  dis- 
cretion impose.     Code  ^  Pro.,  %  162. 

557.  A  whole  answer,  or  a  whole  sep- 
arate defence  may  be  stricken  out,  as  false, 
where  the  pleading  is  unverified  and  its  falsity 
is  shown.  But  a  part  of  the  allegations  going 
to  make  up  a  defence  cannot  be  struck  out, 
leaving  the  others.  K  T.  Com,  PL,  1854, 
Slack  V.  Cotton,  2  JE.  D,  Smith,  898. 

55a  One  or  more  of  several  defences  set 
up  in  an  answer,  even  though  demurrable, 
may  be  stricken  out  under  section  152  of  the 
Code.  Supreme  Ot,^  Sp.  7*.,  1855,  Van  Ben- 
schoten  v,  Yaple,  18  ffoie,  Pr,,  97. 

559.  An  answer  is  sham,  only  when  it  sets 
up  new  matter  known  to  the  defendant  to  be 
false.  Supreme  Ct,  Sp,  7*.,  1855,  Benedict  v. 
Tanner,  10  Eow.  Pr.,  455. 

550.  A  sham  defence  or  answer  is  one  that 
is  false  in  fact,  although  perhaps  good  in  form. 
It  is  only  as  a  false,  counterfeit,  or  pretended 
defence,  that  it  may  be  stricken  out  under  this 
provision.  Supreme  Gt,y  Sp,  71, 1855,  Walker 
V,  Hewitt,  11  Eow,  Pr,,  895. 

561.  A  defence  is  sham,  which  is  so  clearly 
false  as  not  to  present  any  substantial  issue. 
[6  Cow.,  84;  12  Wend.,  196;  18  Id.,  565.] 
Ct,  of  Appeah,  1858,  People  «.  McCumber, 
IS  If,  Y,  (4  Smith),  815 ;  affirming  8.  C,  27 
Bofrh,,  682 ;  and  15  Hou^.  Pr.,  186. 

562.  A  denial,  though  insufficient  in  form, 


oannt>t  be  deemed  irrelevant  or  sham.  Su- 
preme Ot,,  Sp,  71,  1852,  Seward  v.  Miller,  6 
ffow.  Pr.,  812 ;  but  see  ii\fra,  566. 

563.  Defect  of  statement  An  answer 
which  is  so  framed  that  it  does  not  set  up  a 
valid  defence,  but  which  states  facts  which 
may,  by  being  properly  averred,  constitute  a 
defence,  will  not  be  struck  out  as  sham,  irrel- 
evant, or  frivolous.  Supreme  Ct,,  Sp.  T. 
(1851  ?),  Alfred  V.  Watkins,  1  Code  E.,  K  &, 
848. 

564.  Bad  ledth.  An  answer  cannot  be 
treated  as  sham,  merely  because  put  in  for 
delay.  K  T.  Superior  Ct,,  1851,  Garvey  t?. 
Fowler,  4  Sand/,,  665  ;  8.  C,  10  N.  T,  Leg. 
Che,,  16. 

565.  Slight  circumstances  indicating  good 
faith,  are  sufficient  to  prevent  a  verified  an- 
swer from  being  stricken  out  aa  sham.  [8 
Barb.,  75 ;  14  Id.,  898.*]  Supreme  Ct.,  Sp.  71, 
1855,  Munn  v.  Barnum,  1  AbboUe'  Pr.,  281 ; 
8.  C,  less  fully,  12  ffow,  Pr,,  568. 

566.  Denials.  Verified  Pleadings.  The 
provision  of  thci  Code,  that  *'  sham  and  irrel- 
evant answers  and  defences  may  be  stricken 
out  on  motion,"  applies  equally  to  mere  de- 
nials of  allegations  of  the  complaint  as  to 
affirmative  matter,t  and  equally  to  verified  as 
to  unverified  answers.  The  rules  of  the  old 
practice,  that  the  general  issue  could  not  be 
struck  out,  does  not  apply  under  the  Code. 
The  right  of  the  defendant  to  have  the  issues 
tried  by  a  jury  depends  on  the  existence  of  a 
real  issue,  and  the  court  has  power  to  try,  on 
motion,  the  question  whether  there  is  a  sub- 
stantial issue,  or  only  a  sham  and  fictitious  one. 
CUofAppeaU,  1858,  People  «.  MoCamber,t 


*  These  authorities  were  Bubseqaently  overroled. 
Bee  566  and  noU, 

t  In  Conklin  «.  Vandervoort,  7  Haw.  Pr.,  486, 
the  same  was  held ;  and  in  Walker  e.  Hewitt,  11 
Id.,  896,  it  was  held  that  a  mere  denial,  though 
verified,  might  be  strack  out  as  falae. 

I  This  oaae  overroles  Fannen  &  Meohanics* 
Bank  v.  Smith,  15  Bow,  Pr,,  829  ;  Oregge.  Reader, 
Id,,  871 ;  Mier  v,  Oartledge,  8  Barh.,  75 ;  rovenung 

8.  C,  4  How.  Pr.,  116 ;  2  OodeB.,  \2b;  1  N.  7.  Leg. 
Oh9.,  871 ;  Catlin  e.  MoGroarty,  1  Ood€  B.,  N,  S., 
291 ,  Caswell  v.  Bashnell)  U  Barb.,  898;  8.  C,  nb 
nom.  Sherman  e.  Baahnell,  7  How,  iV.,  171 ;  MUn 

9.  Vose,  4  San4f,,  660 ;  Goedel  «.  Robinson,  1  Ah- 
hoM  Pr.,  116 ;  Tracy  e.  Humphrey,  5  How,  Dr.,  156 ; 
8.  C,  8  Ood4  B.,  190 ;  Davis  e.  Potter,  4 How,  iV.,  155 ; 
6.  C,  2  Ood*  B.,  99 ;  Darrow  v.  MiUer,  5  How.  Pr., 
247 ;  Seward  e.  Miller,  6  Id,,  812 ;  White  «.  Bennett, 
7  How.  Pr,,  69 ;  Winne  v.  Sioklea,  9  Id.,  SIT ;  liv- 
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18  jr.  Y.  {^  Smith),  816;  affirming  8.  0.,  27 
Barb,^  682 ;  and  at  8p,  7!,  16  How,  Ft.,  186. 

567.  Where  a  complaint  is  served  without 
verification,  an  answer  merely  denying  the 
material  allegations  of  the  complaint,  cannot 
he  struck  ont  as  false,  merely  on  a  snhseqnent 
verification  of  the  complaint.  Supreme  Ot, 
Sp,  T.y  1862,  White  «.  Bennett,  7  Row,  Fr,, 
69. 

568.  Special  afBdavit  in  support  of  an- 
swer. The  power  to  strike  ont  defences,  on 
motion,  as  sham  or  irrelevant,  shoald  he  oare- 
fnlly  exercised,  and  not  extended  hey  on  d  pass- 
ing on  the  question,  whether  there  is  any  true 
and  suhstantial  issue  to  he  tried.  When  the 
defendant  supports  his  defence  by  an  affidavit, 
stating  specially  the  grounds  «f  it,  he  cannot 
generally  be  deprived  of  the  benefit  of  a  trial 
in  the  ordinary  mode.  Ot.  of  Appeals,  1868, 
People  t>.  McOumber,  18  K  Y.  (4:  Smith),  816; 
affirming  8.  0.,  27  Barb,,  682  ;  and  16  ffow. 
JPr,,  186.  To  similar  effect.  Supreme  Ot,,  ^, 
T,,  1866,  Munn  t>.  Barnum,  1  AbbotW"  jgr., 
281 ;  8.  0.,  12  Havi,  Pr.,  668  ;  1867,  Farmers 
&  Mechanics*  Bank  v.  Smith,  16  How.  Pr,,  829 ; 
Oen,  71,  1846,  Miller  «.  Miller,  1  Id,,  162. 

569.  On  a  motion  to  strike  out  a  pleading 
as  sham,  the  pleader  is  not  obliged  to  disprove 
the  allegations  of  the  affidavits  of  the  moving 
party,  respecting  matters  not  presumed  to  be 
within  the  pleader's  knewledge,  even  though 
the  matters  are  such  as,  if  proved,  will  avoid 
the  defence  set  up  in  the  pleading.  If.  Y,  Su^ 
perior  Gt,,  Sp.  T,^  1867,  Wirgman  «.  Hicks,  6 
AbUtU'  Pr,,  17. 

570.  An  answer  to  a  complaint  on  a  prom- 
issory note,  setting  up  matter — e.  g.,  fraud  in 
the  inception  of  the  not&^whioh,  if  proved, 
will  call  upon  the  plaintiff  to  show  himself  to 
be  a  boTMr-flde  indorsee  for  value,  before  ma- 
turityj  is  not  to  be  stricken  out  as  sham  be- 
cause the  defendant's  affidavits  do  not  fully 
deny  the  allegations  of  the  plaintiff's  affidavits 
setting  out  his  title.    lb. 

571.  A  motion  to  strike  out,  as  sham  and 
irrelevant,  a  defence  consisting  of  denials,  is 
properly  granted  where  the  falsity  of  the  de- 
nials of  material  allegations  of  the  complaint 
appears  by  other  parts  of  the  answer,  by  the 
affidavit  made  on  behalf  of  the  moving  party, 


isgBton  V,  Finkle,  8  Id,,  485 ;  Stiles  «.  Comstook,  9 
Id.,4&\  Benedict  «.  Tanner,  10  Id,,  455;  Grant  v. 
Power,  12  Id.,  600. 
Vol.  IV.— ^2 


and  by  the  fact  that  no  affidavit  to  sustain  the 
truth  of  the  denials  was  produced  in  oppo- 
sition. Ot  of  Appeals,  1868,  People  ©.  McOum- 
ber, 18  K  F.  (4  Smith),  816 ;  affirming  8.  C, 
27  Ba^rb,,  682 ;  and  at  Sp.  T.,  16  How,  Pr., 
186. 

572.  On  a  motion  to  strike  out  an  answer 
as  sham,  whether  the  answer  is  verified  or 
not,  if  the  motion-papers  establish  a  strong 
prima-faeie  case  of  falsity  and  fraud,  defend- 
ant should  be  required  to  show  the  particular 
facts  on  which  he  relies  in  support  of  his  an- 
swer, so  far  as  to  satisfy  the  court  that  his 
answer  is  not  mere  pretence.  This  is  not  a 
trial  of  the  action  by  affidavits;  it  is  only 
looking  into  the  case  far  enough  to  see 
whether  there  is  a  foundation  for  the  answer. 
Supreme  Ot,  Sp,T.,  1867,  Manufacturers'  Bank 
t>.  Hitchcock,  14  How,  Pr.,  406. 

573.  Clear  oaae.  That  a  defence,  the  inad- 
missibility of  which  is  not  clear,  cannot  be 
struck  out  on  motion.  Supreme  Ot,,  Sp,  T,, 
1850,  ffill «.  McOarthy,  8  Oode  R,,  49. 

574.  New  matter  in  an  answer,  which, 
although  a  good  cause  of  action,  is  palpably 
no  defence  either  total  or  partial,  nor  a  coun- 
ter-claim, may  be  struck  out,  on  motion,  as  an 
irrelevant  defence.  N,  Y,  Superior  Ot,  Sp,  T,, 
1866,  Kurtz  «.  McGuire,  6  Duer,  660. 

575.  Defence  whloh  amoanta  to  general 
issue.  A  defence  sufficient  in  itself  is  not  to 
be  struck  out  because  the  matter  contained  in 
it  is  such  as  might  be  proved  under  denials  con- 
tained in  the  same  answer.  Supreme  Ot,  Sp, 
T,,  1864,  Hollenbeok  «.  Olow,  9  How.  Pr,,  289. 

576.  Promise  to  renew  note.  An  answex 
to  a  complaint  on  a  note,  setting  up  an  agree- 
ment, contemporaneous  with  the  making  of  it, 
to  renew  it,  and  a  refusal  to  do  so,  is  irrelevant. 
N.  Y,  Superior  Ot,  1860,  Fleury  v.  Roget,  6 
Sanc^f.,  646. 

577.  Disobarge  of  Joint  maker.  In  an  an- 
swer of  one  of  two  defendants  sued  as  joint 
makers  of  a  note,  an  allegation  that  the  other 
has  been  discharged  by  the  holder,  is  not  irrel- 
evant. JN",  Y.  Oom,  PI,,  1861,  Mott «.  Burnett, 
2  JEl  B.  Smith,  60;  8.  0.  below,  1  Oode  B,, 
K  S,  226. 

578.  Striking  ont  firlvoloas  pleadings.  A 
pleading  should  not  be  struck  out  as  frivolous 
unless  so  palpably  so  as  to  show  that  it  was 
not  interposed  in  good  faith.  Supreme  Ot, 
1849,  Neefus  «.  Kloppenburg,  2  Oode  R,,  76; 
Ohambers,  1860,  Darrow  «.  Miller,  6  How,  Pr.^ 
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247;  8.  0,,  8  Oode  R.,  241.  8.  P.,  K  F.  Su- 
perior  Ct.y  1850,  Oorlies  «.  DelaplaiDe,  2 
Sandf,,  680;  S.  C,  2  Code  R.,  117. 

579.  A  pleading  should  not  be  struck  out 
as  frivolous  unless  taken  merely  for  delay,  or 
'ts  insufficiency  is  so  apparent  that  the  court 

«an  determine  it  upon  bare  inspection,  without 
argument.  Supreme  Gt^  Sp.  T.,  1866,  Six- 
penny Savings  Bank  «.  Sloan,  2  Abbotts*  Fr„ 
414;  8.  0.,  12  Eow.  Fr.,  548 ;  1867  [citing  6 
.How.  Pr.,  858],  Kelly  f>.  Bamett,  16  ffino.  Fr., 
186. 

580.  Indefiniteness.    An  answer  that  some 


part  of  the  demand  has  been  paid,  without/lection  sufficient  to  form  a  belief  as  to  the  spe- 


saying  how  much, — ^not  to  be  struck  out  as 
frivolous.  Supreme  Gty  Sp.  T.,  1861,  Smith 
V,  Shufelt,  8  Code  R,  176. 

581.  Motion.  On  an  application  asking 
merely  for  an  order  that  a  demurrer  be  stricken 
out  as  irregular  and  frivolous,  the  moving  par- 
ty cannot  have  judgment  on  the  demurrer, 
under  section  247  of  the  Code.  Supreme  Ct.^ 
Chcmbere,  1861,  Rae  9.  Washington  Mutual 
Ins.  Co.,  6  ffbw.  Pr.^  21.  Compare  Castles  v. 
Woodhouse,  6  K  Y,  Leg,  Ob8.^  892 ;  8.  C,  1 
Code  R,  71. 

582.  In  an  action  on  a  promisBoiy  note, 
an  answer  admitting  giving  the  note,  but  al- 
leging that  the  goods,  for  the  price  of  which 
the  note  was  given,  were  of  an  inferior  quality 
to  those  contracted  for,  is  indefinite,  and  may 
be  struck  out  as  frivolous,  y.  F.  Com,  PL, 
Chambers,  1848,  Castles  v.  Woodhouse,  6  N.  T. 
Leg.  Obs.,  892;  S.  0.,  1  Code  B.,  71. 

4.  Judgment  on  Frivolous  Pleadings. 

583.  Under  the  Code  of  1848  (which  did 
not  expressly  give  the  right), — Held,  that  on 
a  frivolous  answer  or  demurrer  plaintiff  may 
move  for  judgment  as  for  want  of  an  answer. 
Supreme  Ct,  1848,  Noble  v.  Trowbridge,  1 
Code  2?.,  88.  To  the  contrary,  Sp.  T.,  Partridge 
V.  McCarthy,  Id.,  49. 

584.  If  a  demurrer,  answer,  or  reply,  be 

frlvolone,  the  party  prejudiced  thereby,  upon  a 
previous  notice  of  five  days,  may  apply  to  a  judge 
of  the  court,  either  in  or  out  of  the  court,  for 
judgment  thereon,  and  judgment  may  be  given 
accordingly.     Cb<fe  </ Pro..  8  247. 

585.  A  denial  by  defendant  of  any  knowl- 
edge, &c.,  sufficient  to  form  a  belief,  respecting 
material  allegations  in  the  complaint,  forms  a 
material  issue,  which  compels  plaintiff  to  prove 
such  allegations  on  the  trial.  Hence,  although 
when  the  allegations  thus  denied  are  pre- 


sumptively within  the  personal  knowledge  of 
the  defendant,  this  &ct  may  render  the  answer 
false,  and  so  liable  to  be  stricken  out  as  sham, 
the  plaintiff  cannot  have  judgment  upon  it  as 
frivolous.    [Following  6  How.  Pr.,  821, 829; 

7  Id.,  171;  6  Id.,  821;  11  Id.,  477;  14  Barb., 
898 ;  and  disapproving  10  How.  Pr.,  19,  809; 

8  Id.,  28 ;  12  Id,,  87, 158 ;  1  Abbotts*  Pr.,  187; 
4  Saund.,  708.]  Supreme  Ct,  Sp.  T.,  1856, 
Leach  v.  Boynton,  8  Abbotts'  Pr.,  1. 

586.  Denial  of  recollection.  An  answer 
to  a  complaint  in  an  action  for  goods  sold,  sta- 
ting merely  that  the  defendant  ^'has  no  recol- 


cific  sum  to  which  the  bill  of  goods  amoants, 
and  therefore  can  neither  admit  nor  deny  that 
he  remains  indebted  in,'*  dca,  though  not  sham, 
is  frivolous,  and  the  plaintiffs  are  entitled  to 
judgment  on  the  pleadings,  on  motion.  Sur 
preme  Ct.,  Sp.  71,  1862,  Nichols  c.  JoDes,  6 
How.  Pr.,  866.  Approved,  Winne  v.  Sickles, 
9  Id.,  217. 

587.  Mere  vagueness  in  pleading  is  not  (m- 
olousnees ;  it  is  to  be  corrected  by  amendment, 
and  not  visited  by  judgment.  It  is  enough  oo 
a  motion  for  judgment  for  frivolousness  of  the 
answer,  that  a  good  defence  is  '^shadowed 
forth."  Supreme  Ct.,  Sp.  T.,  1857,  Kelly  t. 
Bamett,  16  How.  Pr.,  185. 

588.  Denial  An  answer  which  denies  a 
material  allegation  in  the  complaint,  caooot 
be  stricken  out,  and  judgment  granted  thereon^ 
as  frivolous.  Supreme  CU,  Sp.  71,  1849,  Da- 
vis «.  Potter,  4  Eow.  Pr.,  166 ;  S.  0.,  2  Qa^ 
R.,  99 ;  Chambers,  1862,  Temple  «.  Murray, 
6  Row.  Pr.,  829. 

589.  An  answer  is  not  frivolous  which  de- 
nies a  fact  essential  to  the  plaintiflTs  recovery, 
although  such  fact  is  not  directly  averred  io 
the  complaint.  If.  Y.  Superior  Ct.,  1852, 
Lord  V.  Ghesebrough,  4  Sand/.,  696. 

590.  In  a  foreclosnrenaction,  an  answer 
merely  denying  the  recording  of  the  mortgag« 
and  of  the  assignment,  and  claiming  that  the  as- 
signor had  guarantied  the  payment,  and  niQ^t 
be  therefore  made  a  party,  is  frivolous.  Su- 
preme Ct.,  Sp.  T.,  1866,  St.  Mark's  Rre  Ins. 
Oo.  T.  Harris,  18  How.  Pr.,  95. 

591.  Bad  faltlL  It  is  not  the  motire  with 
which  an  answer  is  put  in,  or  its  trcth  or 
falsity,  that  is  the  test,  on  a  motion  for  judg- 
ment on  the  ground  of  its  frivolousness.  Kit 
is  a  good  defence  on  its  face,  the  motion  must 
be  denied.    Thus  in  an  action  by  an  indorsee 
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Against  the  maker  of  a  promiesory  note,  an 
answer  which  denies  knowledge,  &c.,  suffi- 
cient to  form  a  belief  whether  the  allegation 
of  the  complaint  that  the  payee  of  the  note 
indorsed  it  to  the  plaintiff  is  trae,  is  not  frivo- 
lous. K  Y.  Superior  Gt^  Sp,  71, 1867,  Hecker 
V.  Mitchell,  6  Abbotts'  Pr.,  463. 

592.  £toireral  defenoes.  That  plaintiff  can- 
not move  for  judgment  under  section  247,  un- 
less the  answer  as  an  entirety  is  frivolous.  Van 
Valen  t>.  Lapham,  18  E<no.  Pr.^  240. 

593.  Clear  case.  To  authorize  a  judge 
at  chambers  to  give  judgment  on  account  of 
the  frivolousness  of  the  pleading,  it  should  be 
so  palpably  bad  as  not  to  require  an  argument 
in  support  of  the  motion.  Supreme  CL,  1866, 
Shearman  v.  N.  Y.  Central  Milk,  1  Abbotts'  Pr., 
187;  affirming  S.  0.,  stib  nom.  Thorn  t^.  N.  Y. 
Central  Mills,  10  Eow.  Pr,^  19;  Chambers, 
1861,  Rae  9.  Washington  Mutual  Ins.  Co.,  6 
jffbw.  Pr,^  21. 

594.  A  deoiflion  In  point,  adverse  to  a  de- 
murrer or  an  answer,  is  good  ground  for  treat- 
ing it  as  frivolous,  unless  the  principle  of  the 
decision  is  questionable.  Supreme  Ot.^  Sp,  71, 
1867,  Bank  of  Wilmington  v.  Barnes,  4  Abbotts' 
Pr,,  226;  1868,  People  «.  McOumber,^  27 
JBarb.,  632;  8.  0-,  16  Bow,  Pr^  186. 

595.  On  appeal  from  an  order  rendering 
judgment  on  a  demurrer  as  frivolous,  the  or- 
der will  not  be  reversed,  unless  the  court  are 
of  opinion  that  the  demurrer  was  good.  N, 
Y,  Superior  Ot.^  1867,  Wesley  «.  Bennett,  6 
AUotts'  Pr.,  498. 

596.  On  appeal  from  an  order  of  the  special 
term  rendering  judgment  for  the  plaintiff  on 
account  of  the  frivolousness  of  the  answer,  the 
general  term  should  sustain  the  order  where 
the  answer  does  not  establish  a  good  defence, 
although  they  might  not  regard  the  answer  as 
frivolous.  Supreme  Gt,,  1866,  Martin  «.  Ka- 
nouse,  2  Abbotts'  Pr.,  827 ;  S.  C,  less  fully,  11 
ffow.  Pr^  667 ;  but  compare  Shearman  «.  N. 
Y.  Central  Mills,  1  Abbotts*  Pr.,  187 ;  affirm- 
ing 8.  C,  sub  nom.  Thorn  c.  N.  Y.  Central  Mills, 
10  How.  Pr.,  19. 

597.  No  affidavit  ia  necesaary  as  a  foun- 
dation of  a  motion  for  judgment  for  a  frivo- 
lous answer.  Supreme  Gt.,  Chambers^  1860, 
Darrow  t^.  Miller,  6  ffow.  Pr,,  247;  S.  C,  8 
Code  R,  241. 

•  Ai&rmed,  Ot,  o/AppsaU,  1858, 18  N.  Y.  (4  SmUh\ 
S15. 


59a  Chamben.  A  motion  to  strike  out 
an  answer,  and  for  judgment  for  its  frivolous- 
ness, may  be  made  and  decided  at  chambers, 
as  well  as  at  special  term.  {Gode,  §  247.)  Su- 
preme Gt,,  Ghcmbers,  1867,  Witherspoon  v. 
Van  Dolar,  16  ffow.  Pr.,  266.  To  the  con- 
trary is  Darrow  «.  Miller  (1860),  6  Id.,  247; 
8.  C,  8  Gode  i?.,  241. 

599.  Conditional  order.  A  motion  at 
chambers  for  judgment  on  ground  of  frivo- 
lousness of  the  answer,  may  be  granted  con- 
ditionally,— e.  g.,  reserving  leave  to  defendant 
to  serve  a  new  answer  upon  terms.  Supreme 
Gt.,  Ghambers,  1866,  Tales  v.  Hicks,  12  How. 
Pr.,  168. 

6.  Judgment  for  Failure  to  Reply. 

600.  If  the  answer  contain  a  statement  of 
new  matter  constitnting  a  defence,  and  the  plain- 
ttfif  fail  to  reply  or  demur  thereto  within  the  time 
prescribed  by  law,  the  defendant  may  move,  on 
a  notice  of  not  less  than  ten  days,  for  such  judg- 
ment as  he  is  entitled  to  upon  such  statement, 
and  if  the  case  require  it,  a  writ  of  inquiry  of 
damages  may  be  issued.     Code  <if  Pro,,  §  164. 

601.  This  provision  only  applies  to  the 
case  of  an  answer  which  sets  np  new  matter 
that  really  constitutes  a  defence.  Supreme 
Gt.,  Sp.  r.,  1860,  Brown  v.  Spear,  SHow.Pr., 
146 ;  8.  C,  9  K  Y.  Leg.  Obs,,  97. 

6.   Within  what  time  Motions  must  be  Made. 

602.  Separate  statement  and  numbering. 

The  objection  that  separate  causes  of  action 
are  not  separately  stated  and  plainly  num- 
bered is  technical,  and  must  be  moved  against 
promptly.  [10  Wend.,  660.]  Supreme  Gt,  Gir- 
cuit,  1868,  Wood  v.  Anthony,  9  How.  Pr.^  78. 

603.  Motions  to  oorrect  Motions  to 
strike  out  of  any  pleading,  matter  alleged  to 
be  irrelevant  or  redundant,  and  motions  to 
correct  a  pleading,  on  the  ground  of  its  being 
^^80  indefinite  or  uncertain,  that  the  precise 
nature  of  the  charge  or  defence  is  not  appa- 
rent," must  be  noticed  before  demurring  to 
or  answering  the  pleading,  and  within  twenty 
days  from  the  service  thereof.  RuU  60  of 
1868.  K.  Y.  Superior  Gt.,  1860,  Corlies  «. 
Delaplaine,  2  Saridf.,  680 ;  S.  C,  2  Gode  R, 
117 ;  1862,  Bowman  «.  Sheldon,  6  Sandf.,  667.^ 
Supreme  Gt.,  Sp.  71, 1863,  Roosa  t.  Saugerties 
&  Woodstock  Turnpike-road  Co.,  8  How.  Pr., 
287. 

604.  This  rule  does  not  apply  to  a  motion 
to  strike  out  a  part  of  au  answer  to  a  supple- 
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mental  oomplaiiit,  on  the  groand  that  it  is  in 
fact  responsive  to  the  original  complaint  Sw- 
preme  Ot,,  1856,  Dann  «.  Baker,  12  Eow.  Pr,^ 
621. 

605.  An  order,  eztandin^  the  time  to  an- 
wweSf  is  a  waiver  of  a  right  to  move  to  strike 
out  irrelevant  matter,  unless  the  right  to  make 
the  motion  is  expressly  given  by  the  order. 
K  F.  Superior  Ct,,  Sp.  7!,  1852,  Bowman  «. 
Sheldon,  5  Sandf,^  667.  To  the  same  effect. 
Chambers^  1849,  Isham  v,  Williamson,  7  K  F. 
Leg.  Obs.,  840. 

606.  Noticing  the  oanse  for  trial  waives 
the  right  to  move  to  strike  out  a  part  of  a 
pleading.  Supreme  Gt.^  Sp.  71,  1850,  Esmond 
e.  Van  Bensohoten,  6  Haw,  Fr,^  44, 

607.  An  answer,  served  after  notice  of 
motion  to  strike  out  irrelevant  matter  in  the 
complaint,  waives  the  motion.  Supreme  Ot,^ 
Sjp.  71,  1858,  Goch  «.  Marsh,  8  Raw.  Pr,  489. 

608.  A  party  moving  against  a  pleading 
need  not  show  that  his  motion  was  in  time. 
That  is  matter  of  opposition.  Jf,  F.  Superior 
at.,  1862,  Barber  v.  Bennett,  4  San^f,,  705. 
Followed,  Supreme  Ct.^  JS^,  71,  1858,  Roosa  d. 
Saagerties  &  Woodstock  Turnpike-road  Oo., 
8  ffow.  Pr,^  287  (overruling  Rogers  «.  Rath- 
bone,  6  /(?.,  66). 

609.  Motion  to  strike  out  There  is  no 
unyielding  rule  that  a  motion  to  strike  out  an 
answer  must  be  made  at  the  first  possible  term 
after  the  service  of  the  answer.  And  where 
the  delay  is  not  unreasonable,  and  does  not 
appear  to  have  prejudiced  the  defendant,  such 
motion  ought  not  to  be  denied  on  that  ground. 
Supreme  Ot.,  Sp.  71, 1866,  Tibballs  «.  Selfridge, 
12  Eow.  Pr.,  64. 

610.  A  motion  to  strike  out  an  answer  as 
sham  or  insufficient,  may  be  made  at  any  time 
before  trial,  though  the  plaintiff  has  obtained 
time  to  reply.  2^,  F.  Superior  Gt,,  1861,  Miln 
V.  Vose,  4  Scmc^f.^  660. 

611.  Motions  for  judgment;  —  on  an- 
swer. The  plaintiff  at  any  time,  as  well  after 
as  before  a  reply,  may  move  for  judgment  for 
the  insufficiency  of  the  answer.  Supreme  Gt,^ 
Sp.  r.,  1848,  Stokes  «.  Hagar,*  7  K  F  Leg. 
0U.,\%\  S.  0.,  l(7o^  JR.,  84. 

612.  A  motion  for  judgment,  on  account  of 
the  A*ivolousness  of  an  answer,  should  be  re- 


*  This  dedsion  was  under  the  Code  of  1848,i  whioh 
oontAined  no  express  authority  for  moving  for  judg- 
ment on  a  frivolous  answer. 


garded  as  in  effect  a  summary  demurrer  within 
the  meaning  of  the  provision  of  the  Oode, 
which  allows  a  pleading  demurred  to  to  be 
amended.  The  plaintiff's  election  to  move 
instead  of  to  demur,  ought  not  to  be  held  te 
allow  him  to  limit  the  defendant's  right  to 
amend.  K  T.  Superior  CU,  Sp.  71, 1856,  Bw- 
rall  9.  Moore,  6  Duer^  664. 

613.  —  on  coonter-clalni.  A  motion  for 
judgment  for  frivolonsnees  of  counter-claim 
cannot  be  made  after  it  is  too  late  to  demnr. 
K  F.  Superior  Gt.,  Sp.  71,  1866,  Van  Valen  f. 
Lapham,  18  How.  Pr.^  240. 

614.  —  on  demnzrer.  A  motion  for  judg- 
ment, on  the  ground  that  a  demurrer  to  the 
complaint  is  frivolous,  may  be  made,  although 
twenty  days  have  not  elapsed  since  the  ser- 
vice of  the  demurrer.  If  within  the  twenty 
days  allowed  for  amendingi  the  party  so  amend 
the  demurrer  that  it  is  no  longer  frivolous,  the 
motion  will  be  denied  without  costs.  N.  I. 
Superior  Gt.^  1862,  Ourrie  v.  Baldwin,  4 
Sand/.^  690. 

615.  Amendment  mecuiwhile.  The  &ct 
that  within  twenty  days  after  service  of  the 
original  answer,  setting  up  new  matter  as  a 
defence,  plaintiff  had  amended  his  answer,  and 
served  a  copy  of  it,  is  ground  for  denying  a 
motion  for  judgment  for  the  frivoloosness  of 
the  original  answer.  If.  Y.  Superior  Ct.^  Sp. 
71, 1856,  Burrall  v.  Moore,  6  Ihier,  664. 

Xm.  RULBS  APPLICABLE  TO  PaEHCULAB 

Subjects,  Causbs    of   AcrnoN,  and 
Defences. 

1.  Aeeounting. 

616.  ▲  complaint  which  sets  forth  a  part- 
nership, a  dissolution,  the  existence  of  unset- 
tled accounts,  and  a  balance  in  favor  of  plain- 
tiff, and  demands  an  accounting,  and  a  jndg- 
ment  for  the  balance,  shows  facts  enough  to 
constitute  cause  of  action.  Supreme  Gt.y  1851, 
Ludington  «.  Taft,  10  Barh.^  447. 

617.  In  an  action  for  an  account  and  pay- 
ment of  moneys  collected  by  defendant,^^.  9*^ 
by  an  attorney, — ^the  complaint  may  allege  the 
relation  of  the  parties,  and  aver  generally  that 
defendant,  as  such  attorn^,  had  collected 
from  divers  persons  divers  sums,  Ac. ;  and  a 
bill  of  particulars  can  be  obtained  only  by  an 
order.  K  7.  Superior  Gt..,  Gfumbmy  1852, 
West  «.  Brewster,  1  Dwer^  647;  8.  0.,  11  ^• 
F.  Leg.  Obs.,  157. 

Consult,  also,  supra^  101. 
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2.  Action  for  ChatUU. 

618.  CoiudderatioxL  In  an  action  to  re- 
cover speoifio  personal  property,  it  is  not  ne- 
cessary to  allege  the  consideration  of  the 
assignment  by  which  the  plaintiff  claims  title 
to  the  property,  although  snch  assignment 
was  made  after  Uie  conversion  and  during  the 
retention.  Supreme  Ct.y  1854,  Yogel  «.  Bad- 
cock,  1  AlbotW  Pr.,  176. 

619.  Cksnvetsion.  A  statement  in  the 
complaint  that  the  defendant  converted  the 
property  to  his  own  nse,  is  unnecessary,  bat 
does  not  essentially  affect  the  complaint.    lb, 

620.  A  complaint  claimine;  only  a  part  of 
the  property  mentioned  in  the  affidavit  and 
reqnisition  originally  issued  to  the  sheriff — 
Held^  good,  it  appearing  that  the  other  part 
had  been  taken  from  the  defendant  by  an  at- 
taching creditor  before  the  summons  conld  be 
served.  Supreme  Ot.^  Sp.  7*.,  1854,  Kerrigan 
V,  Ray,  10  How,  Fr,,  218. 

621.  Justification.  In  an  action  to  recover 
the  possession  of  property  distrained  doing  dam- 
age, an  answer  that  the  defendant,  or  person  by 
whose  command  he  acted,  was  lawfully  possessed 
of  the  real  property  upon  which  the  distress  was 
made,  and  that  the  property  distrained  was  at 
the  time  doing  damage  thereon,  shall  be  good, 
without  setting  forth  the  title  to  such  real  prop- 
erty.    Code  qf  Pro.,  %im, 

Oonsult,  also,  mpra,  102,  188,  494. 

8.  Action  for  Lands. 

622.  Co-tenant  of  plaintiff.  In  an  action 
for  the  recovery  of  land,  brought  against  a 
co-tenant,  with  plaintiff,  it  is  sufficient  for  the 
plaintiff,  at  the  outset,  to  show  that  the  de- 
fendant's entry  into  possession  was  under  a 
daim  hostile  to  the  rights  of  the  plaintiff;  as, 
where  the  entry  was  under  an  expired  lease. 
K  T.  Superior  Ct.^  1862,  Clason  «.  Rankin, 
1  Duer^  887. 

623.  Daaoription  of  premises.  Where  the 
complaint  in  an  action  for  the  possession  of 
real  property  gave  a  description  of  the  prem- 
ises which  embraced  nothing  whatever; — 
Held^  1.  That  the  complaint  contained  no 
facts  constituting  a  cause  of  action,  and  the 
defendant  had  his  election  to  demur  or  avail 
himself  of  the  defect,  upon  the  trial.  It  was 
not  proper  for  the  defendant  to  apply  for  a 
bill  of  particulars  or  move  to  have  the  plead- 
ing made  more  definite  and  certain,  for  the 
reason  that  there  was  no  claim  set  up  of  which 


the  particulars  could  have  been  given,  and 
nothing  to  be  made  definite  and  certain.  2. 
That  to  allow  the  plaintiff  to  proceed  with  the 
trial  in  snch  a  case,  and  to  permit  him,  if  he 
established  the  right  to  recover,  to  take  a  ver- 
dict, and  then  to  amend  his  complaint  in  con 
formity  with  the  evidence,  would  not  be  just 
to  the  defendant.  8.  That  the  complaint  was 
properly  dismissed  with  leave  to  the  plaintiff 
to  amend  upon  terms.  Supreme  Ot^  1854, 
Budd  V,  Bingham,  18  £arl>.y  494. 

624.  Where  the  complaint  described  the 
premises  as  about  fifty  acres  in  the  southern 
part  of  a  lot  which  was  fully  and  perfectly 
described; — Reld,  that  this  was  a  sufficient 
description;  but,  if  necessary,  the  complaint 
could  be  amended  by  striking  out  the  word 
"about."  Supreme  Ct,^  1856,  St.  John  v. 
Northrup,  28  Barb.,  25. 

625.  Title.  A  complaint  in  an  action  to 
recover  the  possession  of  real  estate,  which 
averred  a  conveyance  to  the  plaintiff  from  one 
P.,  that  by  virtue  of  this  conveyance,  the  plain- 
tiff was  Bei2ed  of  the  premises,  had  a  lawful 
title  thereto,  and  was  entitled  to  the  posses- 
sion thereof,  but  without  averring  the  facts 
which  would  prove  the  title  actually  to  exist, 
is  bad  on  demurrer.  IT,  Y,  Superior  Ot,^  Sp.  7., 
1858,  Lawrence  «.  Wright,*  2  Duer^  673. 

626w  The  complaint  in  an  action  to  recover 
the  possession  of  land,  is  sufficient  if  it  alleges 
what  estate  plaintiff  claims  in  the  land,  and 
that  he  was  in  possession  on  some  day  after 
his  title  accrued,  and  that  the  defendant,  hav- 
ing afterwards  entered  into  the  possession, 
unlawfully  withholds  such  possession  from  the 
plaintiff.  [Code,  §  455;  2  Rev.  Stat,  804, 
§§  7-10.]  It  is  unnecessary  to  superadd  a 
statement  of  the  conveyance  under  which 
plaintiff  claims.  Supreme  Ct,^  III.  Diety  Sp, 
r.,  1855,  Warner  v,  Nelligar,  12  How,  Pr,,  402. 

627.  It  is  not  necessary  that  the  complaint 
in  an  action  brought  under  the  Oode  to  re- 
cover the  possession  of  real  property,  should 
contain  the  allegations  required  in  declarations 
in  Ejectment-suits,  by  the  Revised  Statutes. 
Both  the  complaint  and  the  answer  in  such 
actions  should  conform  to  the  rules  of  plead- 
ing laid  down  in  the  Oode,  and  their  sufficien- 
cy is  to  be  tested  by  those  rules.    Thus,  a 


♦  Disapproved  in  Walter  v,  Lockwood,  28  Barb,y 
228;  S.  C,  4  Al^xjtU^  Pr.,  807;  and  Warner  v,  Nel- 
ligar,  12  Hmo.  iV.^  402. 
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complaint  stating  that  the  plaintiff  has  lawful 
title,  as  the  owner  in  fee  simple  to  the  follow- 
ing described  real  estate  in,  &c.,  and  giving 
the  boundaries  and  description,  and  then  stat- 
ing that  the  defendant  is  in  possession  of  the 
said  real  estate,  and  unlawfully  withholds  the 
possession  of  the  same  from  the  said  plaintiff; 
wherefore  the  plaintiff  demands  that  the  de- 
fendant may  be  adjudged  to  surrender  the 
possession  of  said  real  estate  to  the  plainti^ 
and  pay  the  plaintiff  damages  for  the  unlawful 
withholding  of  the  same  to  the  sum  of,  &c.,  is 
a  good  complaint  Supreme  Ct,^  VI.  DUt,^ 
1866,  Walter  «.  Lock  wood,  28  Barb.,  228;  S. 
0.,  4  Abbotts'  Pr.,  807 ;  disapproving  Warner 
V.  Nelligar,  12  EbiD.  Pr.,  402 ;  and  Lawrence 
'o,  Wright,  2  Dwr,  678.  Followed,  7.  DUU, 
Sp,  r.,  1868,  Sanders  v.  Leavy,  16  Sow.  Pr., 
808 ;  People  «.  Mayor,  &c.,  of  K  Y.,  28  Barb., 
240;  S.  C,  8  AbbotW  Pr,,  7. 

628.  In  an  action  for  lands,  a  complaint 
merely  alleging  that  the  plaintiff  has  lawful 
title,  as  the  owner  in  fee  simple,  to,  &c  (de- 
scribing the  lands),  and  that  the  defendant  is 
in  the  possession  of  the  said  real  estate,  and 
unlawfully  withholds  the  possession  of  the 
same  from  the  plaintiff, — ^is  sufficient  on  de- 
murrer. It  is  not  necessary  to  state  the  re- 
quisite facts  to  show  the  plaintiff's  title.  Such 
a  general  allegation  was  sufficient  under  the 
Revised  Statutes,  except  in  an  action  to  re- 
cover dower ;  and  being  something  which  the 
plaintiff  would  be  bound  to  prove,  on  the  tried, 
relates  to  the  subject-matter  of  the  action,  and 
the  provision  of  2  Rev.  Sut.,  804,  §  10,  is  still 
applicable.  The  charge  that  the  defendant 
unlawfully  withholds  the  possession,  was  sanc- 
tioned by  the  Revised  Statutes,  and  when 
coupled  with  the  allegation  of  plaintiff's  title, 
is  sufficiently  explicit.  If  the  defendant  has 
any  right  of  possession  which  could  interfere 
with  the  plaintiffs  claim,  he  is  bound  to  show 
it  affirmatively.  Supreme  Ot.,  11.  Diet,,  1867, 
Ensign  v.  Sherman,  14  Eaw.  Pr.,  489 ;  revers- 
ing S.  0.,  18  Id.^  86. 

629.  A  oomplaiat  stated  that  O.  was 
seized  of  the  premises  in  question,  in  his  own 
right  in  fee,  and  was  in  the  lawful  possession 
of  them  on  and  before,  &c.  That  he  died  so 
seized  in  that  year,  intestate,  leaving  one  of 
the  plaintiff,  his  widow,  and  the  other  plain 
tiffs,  his  only  heirs-at-law,  him  surviving.  That 
those  named  as  heirs  were  seized  in  fee,  and 
entitled  to  the  possession,  subject  to  the  life- 


estate  of  the  widow  in  an  undivided  third  part 
thereof.  That  the  defendants  were  wrong- 
fully in  possession,  and  claimed  a  right  thereto, 
and  although  often  requested,  refused  to  give 
up  the  possession,  and  unjustiy  withheld  pos- 
session from  the  plaintiffs;  and  it  prayed 
judgment  that  they  deliver  up  possession  to 
the  plainti^.  Held,  a  sufficient  statement  of 
a  cause  of  action.  N.  T.  Superior  Ct.,  1867, 
Garner  v.  Manhattan  Building  Association,  6 
Duer,  689. 

630.  Altematlva  claim.  The  People  of 
the  State,  and  certain  individuals  who  were 
their  lessees,  united  in  bringing  an  action  for 
lands.  The  complaint  alleged  that  the  lands 
were  owned  in  fee  by  the  People,  who,  unless 
a  lease  thereinafter  described  was  valid,  were 
entitled  to  the  possession;  that  defendants 
took  possession,  Sec.  ;  that  subsequent  to  such 
taking  possession,  the  People  gave  to  the  in- 
dividual plaintiffs  a  lease  of  the  lands,  who 
under  the  lease,  if  it  was  valid,  became  enti- 
tled to  the  possession,  but  the  defendants 
wrongfully  withheld  it.  Held^  that  the  com- 
plaint contained  but  one  cause  of  action,— a 
claim  for  possession,  and  for  damages  for  the 
withholding  subsequent  to  the  lease,— and  this 
cause  of  action  was  sufficientiy  stated.  Sur 
preme  Ct.,  Sp.  T.,  1868,  People  v.  Mayor,  4c., 
of  N.  Y.,  28  Barb.,  240;  S.  0.,  8  AUoUi 
Pr.,  7. 

631.  PoMeaaloii.  In  an  action  to  recover 
lands,  it  must  appear  on  the  face  of  the  com- 
plaint that  the  plaintiff  is  out  of  possession,  and 
that  possession  is  unlawfully  withheld  from 
him.  While  in  possession,  he  cannot  main- 
tain his  action  against  another  who  claims 
possession  or  exercises  acts  of  ownership.  A 
complaint  which  shows  that  the  plaintiff  is  in 
possession,  is  bad  on  demurrer.  Supreme  Ct^ 
II.  Diet.,  Sp.  71,  1868,  Taylor  «.  Crane,  15 
Hau>.  Pr.,  868. 

632.  Forfeiture  of  lease.  A  complaint 
simply  set  out  the  plaintifTs  tiUe  to  land,  and 
alleged  that  the  defendant  was  in  wrongful 
possession,  and  unjustiy  withheld  it  from  the 
plaintiff,  and  demanded  judgment  The  an- 
swer set  up  that  defendant  held  possession 
under  a  lease  from  plaintiff's  ancestor,  and 
averred,  generally,  payment  of  rent  when  de- 
manded, and  that  "  all  the  ordinary  and  yearly 
taxes  on  said  lot,  which  were  required  to  be 
paid  by  said  lessee,  have  been  fally  paid  and 
discharged,"  and  that  all  the  covenants,  on 
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the  part  of  the  lessee,  had  been  performed. 
Seld^  that  the  complaint,  in  connection  with 
the  answer  setting  np  the  lease  and  averring 
performance  of  its  covenants,  was  sufficient  to 
admit  evidence  that  defendant  had  omitted  to 
pay  the  taxes,  and  had  therefore  forfeited  the 
lease.  jV.  F.  Stiperwr  Gt,^  1867,  Garner  v, 
Hannah,  6  Duer^  262;  Garner  v.  Manhattan 
Bnilding  Association,  Id.^  589. 

633.  Kcm-payment  of  rent.  In  an  action 
nnder  2  Rev.  Stat.,  605,  §  80,  to  recover  the 
possession  of  demised  premises  for  non-pay- 
ment of  rent,  the  complaint  need  not  allege  a 
demand  of  pi^yment  No  notice  of  intention 
to  re-enter  is  necessary  in  snch  case,  except 
where  there  are  on  the  premises  sufficient 
goods  and  chattels  to  satisfy  the  rent.  And 
where  it  appears  on  the  face  of  the  complaint 
that  there  were  no  goods  and  chattels  npon 
the  premises, — ^as,  for  example,  where  the 
premises  are  described  as  consisting  of  ^^a 
water  lot,  vacant  ground,  and  soil  nnder  wa- 
ter,"— ^it  is  not  necessary  to  aver,  in  so  many 
words,  the  want  of  a  sufficiency  of  goods  on 
the  premises  to  satisfy  the  rent  Supreme  Cft.^ 
1864,  Mayor,  &o.,  of  N.  Y.  v.  Campbell,  18 
Barb.,  166. 

634.  CoatxaverMng  tttle.  In  an  action  to 
recover  lands,  if  the  defendant  wishes  to  con- 
trovert the  plaintiff's  title,  he  roust  either  spe- 
cifically controvert*  the  plaintiff*s  allegation 
of  title,  or  set  out  facts  which  show  that  the 
plaintiff  has  no  title.  Supreme  Ct.y  1860,  Oor- 
win  V,  Oorwin,t  9  Barh.,  219. 

635.  In  an  action  against  four  defendants 
to  recover  possession  of  land,  the  complaint 
stated  that  one  unjustly  claimed  title,  and  the 
others  were  in  possession  under  him,  and  that 
the  defendants  unjustly  withheld  the  posses- 
sion from  the  plaintiff.  The  answer  merely 
denied  the  allegation  as  to  withholding  pos- 
session, and  alleged  that  one  was  the  owner 
of  and  entitled  to  the  premises.  On  the  trial 
it  was  proved  by  the  defendants,  subject  to 
objection,  that  they  occupied  severally  distinct 
parcels  of  the  premises.  EM,  that  under  the 
pleadings  the  plaintiff  was  entitled  to  recover 
against  all  the  defendants.  Ot,  of  Appeals^ 
1855,  Fosgate  v.  Herkimer  Manufacturing  & 

*  The  requirement  that  the  controverting  must 
be  tpecifiCf  waa  dispensed  with  by  the  amendment 
ofS  168,  in  1862. 

t  BeverBed,  on  the  ground  that  the  facta  set  forth 
did  controvert  plaintiff's  title,  6  N.  T.  (2  Sdd.\  842. 


Hydraulic  Co.,  12  N,  F.  (2  JR>r».),  680;  af- 
firming S.  0.,  12  Bwfb,,  862. 

636.  In  an  action  to  recover  possession  of 
real  property,  an  answer  denying  that  defend- 
ant is  in  possession,  or  that  he  unlawfully 
withholds  possession,  does  not  raise  the  ques- 
tion of  adverse  possession,  or  authorize  a  re- 
covery for  defendant  on  that  ground.  If  he 
seeks  to  prevail  upon  an  adverse  possession,  or 
on  the  ground  that  the  conveyance  under 
which  plaintiff  claims  was  made  pending  an 
adverse  possession,  he  should  in  his  answer  set 
up  title  in  himself,  or  out  of  the  plaintiff.  8fu^ 
preme  Ct,  1869,  Ford  v.  Sampson,  8-46 J^^^i^'Pr., 
382;  8.  C,  80  Bwrb.,  188;  17  Hov).  Pr,,  447. 

637.  DtoafflnnanceofooovQyance.  Where 
an  infant  conveys  his  land,  and  afterwards,  on 
coming  of  age,  would  avoid  the  deed  and  re- 
cover possession,  he  must  before  suit  make  an 
entry  upon  the  lands,  and  execute  a  second 
deed  to  a  third  person,  or  do  some  other  act 
of  equal  notoriety  in  disafSrmance  of  the  first 
deed,  or  an  action  cannot  be  maintained.  [17 
Wend.,  119 ;  4  Sandf.,  420.]  His  act  of  dis- 
affirmance  must  be  averred  in  pleading,  and  is 
necessary  to  be  proved.  The  want  of  this  al- 
legation makes  the  complaint  fatally  defective. 
Supreme  Ot.,  Sp.  T.^  1867,  Voorhies  «.  Voor- 
hies,  24  Ba/rl,,  160. 

Consult,  also,  »upra,  109, 209, 866, 866, 867, 
111  447,  449,  460. 

4.  Action  for  Office. 

638.  In  an  action  against  a  p«non  for 
nanrping  an  ofiBoe,  the  attorney-general,  in  ad- 
dition to  the  statement  of  the  cause  of  action, 
may  set  forth  in  the  complaint  the  name  of  the 
person  rightfully  entitled  to  the  office,  with  a 
statement  of  his  right  thereto.  On  proof  that 
defendant  has  received  fees  or  emoluments  be- 
longing to  the  office,  and  by  means  of  his  usurpa- 
tion thereof,  he  may  be  arrested  and  held  to  bail. 
aHfe<2fPro.,§486. 

639.  In  «n  action  to  try  the  title  to  cm 
office^  the  complaint  need  not  aver  that  the 
relator  possessed  the  requisite  qualifications 
for  the  office,  nor  Uiat  he  has  taken  the  oath 
and  given  the  bond  of  office,  nor  need  he  state 
the  number  of  votes  given.  Ct.  ofAppeali, 
1866,  People  v.  Ryder,  12  IT.  F.  (2  JKrm.),  488 ; 
affirming  8.  0.,  16  Barb,,  870. 

Oonsult,  also,  ntpra,  86,  206. 

6.  Awards, 

640.  Arbitrators  or  umpire.  As  a  general 
rule,  where  an  action  is  founded  upon  an 
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award,  its  trne  character,  as  the  act  of  an  nm- 
pire  or  of  arhitrators,  must  he  set  forth  in  the 
complaint,  in  order  that  a  defence  adapted  to 
its  trne  character  may  be  set  np  in  the  answer. 
The  defence  to  an  action  npon  an  award,  pnr* 
porting  to  have  been  made  bj  arbitrators, 
whether  by  all  or  a  minority  of  them,  may  be 
wholly  different  from  any  that  wonld  have 
been  competent  to  the  defendant,  had  the  ac- 
tion been  fonnded  npon  an  award  made  by  an 
umpire.  And  when  a  complaint  sets  forth  an 
award  as  made  by  an  umpire,  and  claims  its 
performance  or  damages  for  its  breach,  an 
allegation  in  the  answer,  or  facts  tending  to 
prove  that  the  award,  treating  it  as  in  fact 
made  by  arbitrators,  was  wholly  void,  may 
be  jnstly  censured  as  vicious  pleading.  Such 
allegations,  as  raising  no  issue  pertinent  to  the 
complaint,  would  either  be  stricken  out  as  ir- 
relevant, or  wonld  render  the  answer  bad 
upon  demurrer.  K  T,  Superior  Ot.^  1866, 
Lyon  V.  Blossom,  4  Du&r^  818. 

641.  Hence  where  the  complaint  set  up  the 
award  in  suit  as  the  award  of  an  umpire,  but 
the  submission  produced  in  evidence  on  the 
trial  authorized  a  third  person  to  be  selected 
by  the  two  arbitrators  to  act  with  them  as 
arbitrator,  not  as  umpire, — Held^  that  the  va- 
riance was  material,  and  the  evidence  should 
have  been  rejected,  and  the  complaiDt  dis- 
missed.   Ih, 

64Z  Performance  of  the  oonditioxis  of  an 
award  must,  under  the  Oode,  be  pleaded,  as 
well  as  in  the  case  of  those  of  a  contract.  The 
exception  to  this  general  rule,  which,  before 
the  Oode,  prevailed  in  respect  to  pleading  up- 
on an  award,  is  no  longer  to  be  observed. 
N",  T,  Superior  Ot,,  1867,  Oole  «.  Blunt,  2 
BawD,^  116. 

643.  An  award  which  merely  settles  the 
amount  due,  cannot  be  pleaded  in  bar  to  the 
action,  without  alleging  performance ;  for  the 
money  until  paid  is  due  in  respect  of  the  ori- 
ginal debt;  as,  for  instance,  if  the  claim  be  for 
tolls,  the  sum  awarded  is  due  for  tolls  still; 
though  it  is  otherwise  if  the  demand  be  for  a 
debt,  and  the  award  directs,  not  payment  in 
money,  but  payment  in  a  collateral  way. 
[Russ.  on  Arb.,  608.]  K  F.  Oom,  PI,  1862, 
Brazill  d.  Isham,*  1  E.  D.  Smith,  487. 

644.  Eacceaa  of  authority.  In  an  action 
brought  to  set  aside  an  award  of  an  umpire. 


*  Affirmed,  on  another  point,  12  K  T.  (2  KemJ)y  9. 


to  whom  it  was  submitted  ^'  to  value  a  lot  of 
land  at  its  full  and  fair  worth  at  private  sale, 
considering  the  same  as  an  unincnmberedlot,'^ 
the  complaint  charged  that  his  valuation  ^*  was 
not  made  upon  considering  the  same  as  an 
unincumbered  lot,  but  ....  at  a  less  value, 
and  such  valuation  was  without  his  powers  as 
umpire."  Held,  upon  demurrer,  that  the  com- 
plaint sufficiently  showed  that  the  umpire  had 
exceeded  his  authority.  N,  F.  Superior  Ct.^ 
1867,  Borrowe  v.  Milbank,  6  AhhotUr  iV.,  28. 
Oonsnlt,  also,  ntprct,  808. 

6.  BiUij  2fote$,  and  Checks, 
A.  Complaints. 

645.  A  oomplaint  atatin^  that  on,  dec,  at, 
&c.,  the  defendant)  by  his  note,  promised  to 
pay  a  specified  snm  to  the  plaintiff  (or  to  a 
third  party  to  whom  defendant  delivered  it 
and  who  indorsed  it  to  plaintiff),  and  did  not 
pay  it,  and  is  justly  indebted  to  him  therefor, 
is  good.  Supreme  Ct,  Gireuit,  1849,  Peets  t, 
Bratt,  6  Barb.,  662.  ^  F.  Superior  Gt.,  Sp. 
71,  1849,  Appleby  «.  Elkins,  2  Sand/.,  678. 

646.  A  complaint  alleging  that  on,  &c,  and 
at,  &c.,  the  defendant  by  his  promissory  note 
in  writing,  for  value  received,  promised  to 
pay  to  the  plaintiff,  or  bearer,  the  sum  of,  &c., 
and  that  he  has  not  paid  the  same  but  is  jastly 
indebted  to  the  plaintiff  therefor,  is  safficient; 
for  this  imports  a  delivery  [7  T.  R.,  696],  and 
that  it  is  payable  immediately  [16  Wend.,  808; 
8  Johns.,  146] ;  and  if  plaintiff  has  parted  with 
the  note  it  is  for  defendant  to  show  that 
So  held,  on  demurrer.  Supreme  Ct.,  Cireidt, 
1849,  PeetB  «.  Bratt,  6  Barh,^  662;  and  see  15 
K  Y.  (1  Smith),  426. 

647.  Payee.  A  complaint  on  a  note,  not  re- 
ferring to  a  payee,  is  bad  on  demurrer;  but  if 
defendant's  answer  admits  it  to  be  a  promis- 
sory note  and  objects  only  to  plaintiff's  title,  the 
defect  is  waived.  Ct.  o/Aj^^eah,  1866,  White 
V.  Joy,  18  i^.  Y.,  88 ;  rev'g  11  How.  Fr^  86. 

64a  CooflideratioiL  It  is  not  necessary  in 
a  complaint  on  a  promissory  note  to  state  a 
consideration  for  it,  especially  where  it  ap- 
pears that  the  payee,  defendant,  put  the  note 
in  circulation.  K  Y  Com.  PI,  Sp-  ^-^  1^^' 
Hoxie  V.  Oushman,  7  y.  Y.  Leg.  Obi.,  149;  8. 
P.,  Tibbetts  «.  Blood,  21  Barh.,  650. 

649.  In  a  complaint  by  an  indorsee  against 
an  indorser,  the  words  "for  value  received' 
import  a  consideration,  and  coupled  with  an 
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ayerment  that  plaintiff  is  the  ^Mawful  holder," 
show  a  sufficient  oanse  of  action.  Supreme 
€t,y  Sp.  71, 1848,  Benson  v.  Ooaohman,  1  Code 
R,  119. 

650.  It  seems,  that  in  an  action  on  a  bill 
of  exchange  payable  in  merchandise,  an  as- 
signment for  consideration,  bj  the  payee  to 
the  plaintiff^  should  be  averred.  Landau  «. 
Levy,  1  Abhotti'  JPr,,  876. 

651.  Aoo0ptano6L  An  averment  that  a  bill 
of  exchange  was  accepted,  is  sufficient ;  it  is 
not  necessary  to  aver  that  the  acceptance 
was  in  writing.  There  can  be  no  valid  accept- 
ance under  the  statute  except  in  writing.  Su- 
preme  Ot,,  Sp.  71, 1855,  Bank  of  Lowville  «. 
Edwards,  11  How,  iV.,  216. 

652.  Preaantment  An  averment  in  an 
action  against  an  indorser,  that  the  note  was 
presented  to  the  maker  and  payment  demanded, 
is  proper,  when  it  was  in  fact  presented  at  his 
last  place  of  residence  and  business,  from  which 
he  had  then  recently  removed,  and  after  dili- 
gent inquiry  he  could  not  be  found,  so  that  it 
could  be  presented  to  him  personally.  N,  F. 
Superior  Ot.^  1855,  Paton  «.  Lent,  4  Duer^ 
281. 

653.  Making  Imports  delivery.  An  aver- 
ment of  the  making  of  a  promissory  note  in- 
cludes delivery  to  the  payee.  [7  T.  R.,  696 ; 
2  Oow.,  586.]  A  complaint  which  alleges  that 
the  defendant  made  his  promissory  note  in 
writing,  gives  a  copy  of  it  containing  the  in- 
itial of  the  plaintiff's  Ohristian  name,  his  sur- 
name in  full,  and  alleges  that  there  is  due  to 
the  plaintiff,  on  the  note,  a  sum  named,  for 
which,  with  interest,  the  plaintiff  claims  judg- 
ment) — is  sufficient.  Supreme  Gt,^  Sp,  T.y  1854, 
Ohappell  V.  Bissell,  10  ffaw,  Fr,^  274. 

654.  In  an  action  on  a  promissory  note, 
tlie  averment  that  the  defendant  made  the 
note,  is  equivalent  to  saying  that  he  signed  it 
and  delivered  it  to  the  payees.  2^.  Y,  Superior 
Ot.,  1856,  Burrall  v.  De  Groot,  6  Ihur,  879. 

655.  Payee  auUig,  presnmed  to  be  own- 
er. In  a  complaint  by  the  payee  of  a  promis- 
sory note  against  the  maker,  it  is  not  necessary 
to  allege  that  the  plaintiff  has  not  parted  with 
the  note,  or  that  he  is  the  holder.  A  com- 
plaint showing  that  the  defendant  made  the 
note,  payable  to  the  plaintiff,  and  delivered  it 
to  him,  and  that  it  has  not  been  paid,  is  suf- 
ficient on  demurrer.  If  the  plaintiff,  since  re- 
ceiving the  note,  has  transferred  it  to  some 
one  else,  the  defendant  may  set  it  up  by 


answer.  [11  How.  Pr.,  477 ;  12  Id.,  461 ;  8 
Id.,  888;  1  Duer,  265;  2  Sandf.,  678;  K  T. 
Superior  Ct,,  Sp,  7.,  1858,  Niblo  «.  Harrison, 
7  Abbotts'  Pr,,  44:*r, 

656.  OwzMiBtaip.  The  allegation  that  the 
plaintiff  is  the  ^^  legal  holder "  of  the  note  is 
sufficient,  if  the  defendant  chooses  to  deny  it, 
to  put  in  issue  the  title.  Supreme  Ot,y  Cham' 
bers,  1858,  Taylor  v.  Oorbiere,  8  Eou>.  Fr,, 
885 ;  disapproving  Beach  «.  Gallup,  2  Code  B., 
66. 

657.  A  complaint  against  the  maker  of  a 
note  payable  to  a  third  person,  alleged  that  the 
plaintiff  was  the  ^^law^l  holder  *'  of  the  note, 
but  without  showing  how.  Seld,  that  a  de- 
murrer alleging  for  cause,  that  it  did  not  ap- 
pear that  the  plaintiff  was  the  ^^  owner  "  of  the 
note,  was  not  frivolous.  Supreme  (Tfc,  JS^,  jT., 
1849,  Beach  v.  Gallup,  2  Code  R,  66.  Fol- 
lowed, in  the  case  of  a  note  payable  to  plain- 
tiff's order  at  a  bank,  Ohamhers,  1852,  Tem- 
ple V,  Murray,  6  How.  Fr,,  829. 

658.  A  complaint  which,  after  showing  that 
the  defendant  made  and  delivered  to  a  third 
party  a  promissory  note,  simply  alleges  ^^  that 
the  plaintiff  is  now  the  bonchfide  holder  and 
owner  of  the  note,"  is  sufficient  on  demurrer. 
That  plaintiff  is  the  legal  holder  and  owner  is 
tfie  pleadable  fact,  of  which  production  of  the 
note  indorsed,  or  other  circumstances,  would 
be  the  evidence.*  [1  Code  R.,  119;  8  How. 
Pr.,  885 ;  12  Id.,  460 ;  5  Sandf.,  52.]  Supreme 
Ot,,  IIL  Diet,  Chambers,  1867,  Holstein  t>. 
Rice ;  15  How,  Fr,,  1.  To  the  contrary  (  VII. 
Diet,,  Sp.  21, 1857),  White  v.  Brown,  14  Id., 
282. 

659.  Transfer.  In  an  action  by  the  in- 
dorsee against  the  maker  of  a  note,  an  allega- 
tion that  the  note  was  duly  indorsed  by  the 
payee,  and  transferred  to  the  plaintiff  for  a 
good  and  valuable  consideration,  and  that  the 
defendant  had  not  paid  the  same,  but  was 
Justly  indebted  to  the  plaintiff  therefor,  is  suf- 
ficient to  show  that  the  plaintiff  was  the  owner 
of  the  note  at  the  time  of  commencing  the 
suit.  Supreme  Ct,,  Chambers,  1858,  Taylor  «. 
Oorbiere,  8  How,  Fr,,  885. 

660.  In  a  complaint  on  notes,  an  allegation 

*  In  Vanderpool «.  Tarbox,  1 N,  Y,  Leg,  Ohs,,  150, 
the  complaint  did  not  aver  that  the  note  was  in- 
dorsed to  plaintiff,  but  averred  that  the  plaintiff  was 
the  lawful  holder  of  it  Hdd^  bad  on  demurrer. 
Plaintiff  ^B  ownership  Is  a  conclusion  of  law  arising 
from  the  indorsement  which  must  be  alleged. 
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Chat  the  notes  were  payable  to  the  order  of 
A.  B.,  and  were  anbeeqaently  indorsed  by  him 
in  blank,  and  transferred  to  the  plaintiff,  is  a 
sufficient  averment  of  the  plaintiffs  owner- 
ship or  title  to  the.  notes.  An  indorsement  in 
blank  makes  the  note  payable  to  the  holder  [1 
Daer,  52],  and  with  the  allegation  that  the 
notes  were  transferred  to  the  plaintiff,  makes 
oat  a  sufficient  averment  that  the  plaintiff  was 
the  owner  and  holder  of  the  notes  in  question. 
[2  Sandf.,  672.]  Su^eme  Ct,  Sp.  T,,  1866, 
Mitchell  V.  Hyde,  12  ffow,  Pr.,  460. 

661.  Dalivary.  A  complaint  on  a  promis- 
sory note  must  show  the  plaintiff's  title  to  the 
note ;  and  an  averment  that  the  note,  before 
it  came  due,  was  duly  delivered  to,  and  came 
into  the  possession  of,  the  plaintiff^  without 
averring  by  whom  it  was  delivered,  or  for 
what  purpose,  or  that  it  was  indorsed,  is  in- 
sufficient. Supreme  Ot.<,  Sp.  T.,  1864,  Parker 
r  Totten,  10  Hew.  Pr.,  288. 

662.  In  an  action  against  maker  and  in- 
dorser  of  a  promissory  note,  the  complaint 
contained  an  averment  that  the  note  for  ^^  value 
received  lawfully  came  to  the  possession  of 
these  plain tifb/^  Seld,  on  demurrer,  that  this 
was  a  sufficient  averment  of  title  to  the  note 
in  the  plaintiff.  N.  7.  Com.  PZ.,  1857,  Lee  v. 
Ainslee,  1  Hilt.,  277;  8.  0.,  ^  AhhotW  Fr., 
468. 

663.  In  an  action  by  an  atiilgniwi  by  de- 
Uveiy,  of  negotiable  paper  payable  to  order, 
the  complaint  need  not  allege  an  indorsement. 
Supreme  Ct.,  1862,  Billings  v.  Jane,  11  Barh., 
620. 

664.  Indorsement  imports  delivery.  In 
an  action  by  the  holder,  against  the  second 
indorser  of  a  promissory  note,  a  complaint 
which  states  the  making  of  the  note,  and  sets 
forth  a  copy  of  it,  and  which  also  states  that 
the  payee  and  the  second  indorser,  before  ma- 
turity, indorsed  it,  in  writing,  and  that  before 
it  fell  due,  the  pUintiff  became,  and  is  now  the 
holder  and  owner  of  it,  is  good  in  substance, 
without  a  formal  averment  that  the  second 
indorser  delivered  it  to  the  plAinti£  The 
word  indorsement  imports  a  delivery;  and  the 
averment  of  an  actual  indorsement,  and  pos- 
session by  the  holder  before  maturity,  are 
equivalent  to  an  allegation  that  it  was  in- 
dorsed to  the  plaintiff;  and  show  title  in  him. 
N.  7.  Superior  Ct.,  1864,  Griswold  c.Loverty, 
12  N.  y.  Leg.  Ohs.,  816 ;  S.  0.,  less  fully,  8 
Duer^  690.    Followed,  1856  [citing,  also,  8  M. 


&  W.,  494],  N.  T.  Marbled  Iron  Worb  f. 
Smith,  4  Duer,  862 ;  1856,  Borrall «.  De  Groot, 
5  Id.,  879. 

665.  In  an  action  upon  negotiable  paper,  an 
averment  in  the  complaint  of  its  indorsemeot 
to  the  plaintiff^  is  sufficient  to  show  title  in 
him.  Allegations  that  the  instrument  was  d^ 
livered  to  the  plaintiff,  or  that  he  was  the 
owner  and  holder  of  it,  are  not  essential  The 
averment  of  indorsement  to  the  pUintiff  le- 
gally imports  a  delivery,  a  vesting  of  the  title 
in  the  plaintiff  by  transfer.  Supreme  Ct.^  Sp. 
T.,  1866,  Bank  of  LowvjUe  v.  Edwards,  11 
How.  Pr.,  216. 

666.  —  imports  power  to  indorse.  Id 
an  action  against  a  corporation,  as  indorser  of 
a  promissory  note,  if  the  complaint  alleges 
that  the  note  was  indoreed  by  the  defendants, 
that  is  sufficient;  as  it  implies  that  the  note 
was  lawfully  indorsed  by  them,  and  the  bur- 
den is  thrown  on  the  defendants,  to  show  tbst 
it  was  not  lawfully  done.  It  need  not  be 
averred  iii  the  complaint  that  the  note  was  in- 
dorsed by  the  defendants  in  the  course  of  their 
legitimate  business.  Supreme  Ct,  1867,  Me- 
chanics^ Banking  Association  v.  Spring  Valley 
Shot  &  Lead  Go.,  25  Barb.,  419 ;  reversing  S. 
0.,  18  How.  iV.,  227. 

667.  —  and  owneraliip  and  indebted- 
nees.  A  complaint  on  a  promissory  note  in 
an  action  by  indorsees  against  maker,  which 
sets  forth  the  indorsement  by  which  the  plain- 
tiffis  became  holders  of  the  note,  need  not  aU 
allege  that  they  are  holders  and  owners  of  it. 
Supreme  Ct.,  Sp.  T.,  1869,  Connecticut  BaDk 
«.  Smith,  17  How.  Fr.,  487 ;  S.  0.,  more  folly, 
9  AbhoM  Fr.,  Its. 

668.  A  complaint  in  such  case  which  aoffi- 
ciently  alleges  the  making  of  the  note,  de- 
livery, indorsement,  and  non-payment,  need 
not  also  allege  that  the  defendants  are  in- 
debted on  it  to  the  plaintiff.    lb.  • 

669.  Several  indoraementa  Where  the 
answer  (which  alleged  usury)  admitted  that 
the  note  was  in  fact  delivered  to  plaintiff  by 
one  of  the  parties  to  it,  the  allegation  of  the 
complaint  respecting  th^  delivery  should  be 
construed  most  liberally ;  and  in  such  case,  an 
allegation  that  the  payees,  and  D.  (another 
defendant),  "severally  indorsed  said  note  m 
blank,  and  that  the  same  ^o  indoreed  was  de 
livered  to  plaintiff,  who  now  holdfl  snd  owd« 
the  same,"  should  be  understood  to  mean  that 

,  the  payees  indorsed  it  to  D.,  and  that  he  id- 
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doned  it  to  the  plaintiff.  3a  Ttsld^  after  ver- 
dict K  Y.  Superior  OU,  1856,  Burrall «.  De 
Groot,  5  Duer,  879. 

670.  Object  of  tnwt  A  complaint  on  a 
promissory  note,  showing  that  the  plaintiff 
holds  it  as  trnstee,  as  a  collateral  seonrity 
nnder  a  trust  instrument  which  expressly  au- 
thorizes him  to  sell  it,  hot  does  not  expressly 
anthorize  him  to  sne  upon  it,  is  had  on  de- 
murrer. Such  holder  is  confined  to  the  dis- 
position specified  hy  the  trust  instrument 
Supreme  Qt,^  1858,  Nelson  v.  Eaton,  7  Abbotte* 
Fr.,  805 ;  reversing  8.  0.,  15  Eow.  Pr,,  806. 

671.  A  oomplaint  against  an  Indoraer 
mast  aver  the  protest  necessary  to  fix  his 
liability.  K  F.  Com,  PI,  1849,  Turner  v. 
Oomstock,  nN,  Y,  Leg.  OU,,  28;  S.  0.,  1  Code 
R,  108. 

672.  Aooeptor.  A  complaint  which  states 
that  a  draft  was  drawn  on  defendants ;  that 
they  accepted  it;  that  the  payee  indorsed  it ; 
then  sets  out  a  copy  of  the  draft  and  accept- 
ance; and  then  avers  that  defendants  were 
indebted  to  the  plaintiff  thereon  in  a  specified 
amount,  is  sufficient  on  demurrer.  [Oode, 
§§  143,  162 ;  7  N.  Y.,  476 ;  5  Duer,  879.]  N. 
F.  Com.  PZ.,  Sp.  r.,  1858,  Levy  «.  Ley,  6 
Allotted  Pr.^  89 ;  8.  C,  tub  nom.  Levy  v,  Ely, 
16  Bow.  Pr.,895. 

673.  Drawer.  In  a  complaint  against  the 
drawer  of  a  bank  check,  or  of  a  bill  of  ex- 
change, properly  so  called,  it  is  necessary  to 
aver  either  demand  and  notice  to  the  drawer, 
of  non-payment,  or  such  facts,->-«.  ^.,  want  of 
ftinds  at  bank, — as  excuse  demand  and  no- 
tice. K  Y.  Superior  Ct.^  Sp.  71, 1856,  Shultz 
V.  Depuy,  8  AbboM  Pr.,  252. 

674.  Payee  against  Indoraer.  A  com- 
plaint by  the  payee  of  a  note  payable  to  order, 
seeking  to  charge  as  indoraer  or  as  guarantor 
one  who  wrote  his  name  upon  the  back  of  the 
nole  before  its  delivery  to  the  payee,  is  bad 
on  demurrer.  Supreme  Ct.,  1858,  Waterbury 
«.  Sinclair,  7  Abbotts'  iV.,  899.  Compare 
Bills,  Notxs,  and  Ghxoks,  192,  note. 

675.  If  in  any  case  one  who  writes  his  name 
on  the  back  of  a  negotiable  promissory  note 
before  the  payee  indorses  it,  can  be  liable  to 
such  payee  as  indorser,  it  is  not  enough  to  aver 
in  a  complaint  by  such  payee,  simply  that  the 
defendant  ^Mndorsed  the  note  to  induce  the 
plaintiff  to  accept  the  same."  K  Y.  Com.  PJ., 
1855,  Hahn  «.  Hull,  4  B.  D.  Smith,  664;  S.  0., 
2  Abbotte'  Pr.,  852. 


676.  Where  both  maker  and  Indorser  of 

a  promissory  note  are  sued  jointly,  the  com- 
plaint must  show,  not  only  the  facts  necessary 
to  charge  the  maker,  but  also  a  demand  of  the 
note  at  the  place  where  it  was  payable,  and 
notice  of  such  demand  and  non-payment  But 
the  omission  of  the  latter  allegations  is  not 
available  on  a  joint  demurrer.  Supreme  Ct, 
1860,  Spellman  v.  Weider,  5  Eoto.  Pr.,  5. 

677.  A  oomplaint  on  several  promissory 
notes,  only  one  of  whioh  is  due,  but  payment 
of  all  of  which  is  claimed  under  an  agreement 
in  writing,  made  contemporaneously  with  the 
notes,  that  in  case  of  any  default  in  the  pay> 
ment  of  the  notes  the  whole  amount  should 
forthwith  become  due  and  payable,  is  suiEB- 
ciently  definite  and  certain  if  it  alleges  the 
making  of  the  notes  in  consideration  of  an  in- 
debtedness  to  their  amount,  and  the  making 
of  the  agreement,  without  stating  when,  where, 
or  how  the  indebtedness  arose.  Supreme  Ct.,, 
Sp.  jT.,  1858,  Brown  «.  Southern  Michigan  R. 
R.  Co.,  6  AhbotW  Pr.,  287. 

670.  Aotlon  by  two  of  three  pajrees.  A., 
B.,  and  0.,  being  in  partnership  under  the  firm- 
name  of  A.,  B.  &  Go.,  held  a  note  against  the  ' 
defendant.  0.  retired  from  .the  firm,  assigning 
all  his  interest  to  A.  and  B.  Subsequently  the 
defendant  gave  A.  and  B.,  in  renewal,  his  note 
drawn  payable  to  "  A.,  B.  &  Co.,"  and  in  their 
action  A.  and  B.  averred  that  they  were  the 
payees  and  the  owners  of  it.  Beld,  1.  That 
an  answer  merely  alleging  that  when  the  in- 
debtedness occurred  0.  was  a  partner,  and 
claiming  that  he  should  have  been  made  a 
plaintiff,  raised  no  material  issue.  2.  That,  if 
it  was  material,  evidence  that  0.  had  retired 
before  the  making  of  the  notes,  was  decisive 
in  the  plaintiff's  favor.  8.  That  evidence  of 
his  assignment  to  the  plaintiffs  was  admissi- 
ble, to  show  that  he  never  had  any  interest  in 
the  note.  4.  That  any  presumption  which 
might  have  arisen  from  the  use  of  the  word 
^^Co.,"  that  there  was  still  a  third  partner, 
was  overcome  by  the  proof  that  there  was 
none.  B.  Y.  Superior  Ct.,  1857,  Whitlock  v. 
McEechnie,  1  Bosw.,  427. 

679.  In  an  aotion  on  notes  payable  in 
merobandisei  the  complaint,  after  describing 
them  and  averring  that  the  defendants  made 
them,  alleged  that  they  were  duly  indorsed  to 
the  plaintiff,  that  he  was  the  lawful  owner  and 
holder  of  them,  and  that  payment  of  them,  be- 
fore the  commencement  of  the  suit,  was  duly 
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•demanded,  and  that  no  part  of  them  had  been 
paid.  Beld^  sufficient  to  sostain  a  recovery. 
Thede  allegations  having  been  put  at  issue,  are 
aaffioient  to  admit  proof  of  an  absolute  sale 
and  delivery  of  the  notes  to  the  plaintiff  and 
of  a  demand  of  payment  of  them,  and  of  a  re- 
fusal by  the  defendants  to  pay.  iT.  F.  Bipe- 
Tier  Ct.y  1857,  Brown  v,  Richardson,  1  Boiw,^ 
402. 

680.  Draft  by  one  offloer  on  another.  In 
an  action  by  the  payee  of  a  draft  drawn  by  the 
president  of  a  corporation  on  the  treasurer  of 
the  corporation,  for  payment  of  an  indebted- 
ness of  the  corporation  to  the  payee,  the  com- 
plaint may  be  framed  as  on  a  promissory  note 
of  the  corporation.  [8  Mann  h  G.,  576.]  It 
is  not  necessary,  if  the  complaint  states  the 
indebtedness  for  which  the  note  was  given,  to 
allege  presentment  to  the  drawee  for  payment 
The  burden  of  proof  is  on  the  corporation  to 
show  that  the  drawee  was  provided  with 
funds  and  ready  to  pay  at  maturity,  in  order 
to  exempt  them  from  damages  and  costs.  [17 
Johns.,  248.]  Gt.  of  Appeals,  1857,  Fairchild 
c.  Ogdensburgh,  Clayton  &  Rome  R.  R.  Co., 
15  N.  T.  (1  3mith\  887. 

681.  In  an  action  upon  a  "premium  note" 
given,  since  the  act  of  1858  took  effect,  to  a 
mutual  insurance  company,  assessment  or  ap- 
portionment is  a  condition  precedent,  neces- 
sary to  be  averred  in  the  complaint,  or  proved 
on  the  trial.  Supreme  CU^  1867,  Devendorf  «. 
Beardsley,  28  Ba/rh,^  656 ;  disapproving  Van 
Buren  «.  Chenango  County  Mutual  Ins.  Co., 
12  /d,  671.  Followed  [citing,  also,  28  Barb., 
591],  Williams  v,  Babcock,  25  Id,,  109.  To 
the  same  effect,  Sp.  71, 1855,  Hurlbut  v.  Root, 
12  Haw.  Pr,,  511;  affirmed  at  Oen.  T.,  1856. 
See  Williams  o.  Lakey,  15  Id.,  206. 

As  to  the  £Uiort  mode  of  pleading  author- 
ized by  section  162  of  the  Code,  see  infra,  760, 
765. 

B.  Answers. 

682.  Denial  of  title.  To  a  complaint  upon 
promissory  notes,  averring  that  they  were 
made  by  defendant,  payable  to  the  order  of, 
and  by  him  delivered  to,  the  plaintiff,  and  that 
the  plaintiff  is  "  the  real  part/  in  interest  in 
this  action,  and  the  lawful  holder  and  owner,^' 
an  answer  that  defendant  has  no  knowledge  or 
information  sufficient  to  form  a  belief  whether 
the  plaintiff  is  the  lawful  owner  and  holder,  is 
irrelevant.  K  F.  Superior  Ot.,  1850,  Fleury 
0.  Roget,  5  Sandf,,  646 ;  and  see  {Supreme  Ct., 


Ghanibere,  1857)  Witherspoon  «.  Van  Dolar, 
15  Haw.  Pr,,  266. 

683.  An  answer  in  an  action  on  a  promia- 
sory  note,  stating  merely  that  as  to  the  allega- 
tion that  the  plaintiff  is  the  lawful  oivner  and 
holder  thereof^  and  that  the  defendant  is  in- 
debted to  him  thereon,  the  defendant  has  no 
knowledge  or  information  sufficient  to  form  a 
belief  and  can  therefore  neither  admit  or  deny 
the  same, — struck  ont^  on  motion,  and  the 
plaintiff  allowed  to  enter  judgment  jV.  F. 
Superior  Gt,  {Sp,  T,,  1852  ?),  Flammer  «.  Kline, 
9  J3bw.  Pr,,  216. 

684.  In  an  action  against  the  maker  of  a 
promissory  note,  where  the  complaint  does 
not  aver  the  facts  by  which  the  plaintiff  ac- 
quired titie  to  the  note,  but  merely  states  that 
he  is  the  lawful  owner  and  holder  of  it,  an  an- 
swer which  contains  only  a  denial  that  plain- 
tiff was  the  lawful  owner  and  holder,  cannot 
be  considered  frivolous.  N.  Y,  Superior  Gt, 
Ghamber$,  1855,  McEnight  «.  Hunt,  8  Duer, 
615. 

685.  In  an  action  on  a  note  payable  to  a 
third  person,  the  complaint  stated  that  the 
payee,  before  the  commencement  of  the  ac- 
tion, sold,  transferred,  and  delivered  it  to 
plaintiff,  who  is  now  the  lawful  owner  and 
holder  of,  dec.  Jleld,  that  a  denial  that  the 
plaintiff  was  the  owner  or  holder  of  the  note, 
and  that  the  defendant  was  indebted,  &c., 
was  frivolous ;  being  merely  denials  of  con- 
clusions of  law.  Supreme  Gt.,  VII  Diet.,  1857, 
Gilbert  v.  Coyell,  16  Eow.  Pr.,  84.  S.  P.,  K 
Y.  Superior  Gt.,  ^.  71, 1858,  Higgins  «.  Free- 
man, 2  Duer,  650. 

686.  When,  in  an  action  by  an  indorsee  ot 
a  promissory  note  against  the  maker,  all  the 
allegations  of  tiie  complaint,  employed  to  show 
the  titie  and  possession  of  the  note  to  be  in.  the 
plaintiff,  are  duly  put  at  issue  by  the  answer, 
the  answer  is  sufficient.  N.  F.  Superior^., 
1858,  Duncan  «.  Lawrence,  6  Alibott^  Pr., 
804;  S.  C,  8  Bo9U).,  108.  To  the  same  effect, 
Sp.  T.,  1855,  Metropolitan  Bank  o.  Lord,  4 
Duer,  680;  S.  C,  1  AhhotW  Pr.,  185. 

687.  An  answer  not  denying  that  defend- 
ants indoi*sed  the  note,  and  not  assailing  the 
plaintiff  *s  possession,  is  not  sufficient,  although 
it  denies  that  they  indorsed  and  delivered  it  to 
the  defendant.  K  Y.  Gom.^Pl,  1858,  Kam- 
lah  V.  Salter,  6  AlibotW  Pr.,  226;  S.  C,  1 
Hilt.,  558. 

688.  —  of  conclnaion.     To  a  complaint 


PLEADING,  UNDER  THE  CODE  OF  PROCEDURE. 


53& 


BbIm  kpjfiioMb  t»-Capaeit7  or  Anthiirity  to  Sue,  fte. ;— Corporatlonf .  AMoeiatioiu.  Fartnerdiip. 


on  a  promissory  note  which  did  not  aver  the 
plaintiff  to  be  the  owner,  the  answer  admitted 
the  allegations  in  the  complaint,  bnt  denied 
that  "  by  reason  thereof"  plaintiff  was  enti- 
tled to  judgment.  Held,  frivolons.  K  Y. 
Com.  Pl.^  Sp.  r.,  1849,  Hoxie  t>.  Oushman,  7 
K  T,  Leg,  Ohs,,  149. 

'  689.  Presentment  Ownerahip.  An  an- 
swer in  an  action  on  a  promissory  note,  paya- 
ble at  bank,  brought  by  the  payee  against  the 
maker,  merely  taking  issue  upon  an  allegation 
of  the  presentment  of  the  note  at  the  bank  at 
maturity,  and  setting  up  that  the  plaintiff  is 
not  the  sole  owner  and  holder  of  the  note,  but 
owns  it  jointly  with  another  person,  naming 
him,  but  without  showing  that  the  character 
of  his  interest  is  such  that  plaintiff  cannot  re- 
cover in  his  own  name,  is  fHvoIous.  Supreme 
Ot.^  Chambers^  1854,  Tompkins  v.  Acer,  10 
How,  Pr.^  809. 

690.  In  an  action  on  a  note,  the  answer  of 
the  indorser,  in  a  first  defence,  admitted  that 
he  indorsed  a  note  similar  in  amount,  ^.,  to 
that  mentioned  in  the  complaint,  and  then  de- 
nied all  knowledge,  ^.,  that  he  indorsed  the 
same  to  the  plaintiff,  or  that  the  plaintiffs  are 
the  owners  or  holders  thereof,  ^^  as  stated  in 
the  complaint  in  this  action."  The  second 
defence  contained  a  dental  of  an  allegation  in 
the  complaint,  that  the  defendant,  by  writing 
indorsed  on  ^^said  note,"  waived  demand,  &c. 
Eeld^  that  the  answer,  construed  literally,  was 
not  frivolous.  By  the  reference,  in  the  first 
defence  to  the  complaint,  the  defendant  treat- 
ed the  allegations  of  the  complaint  as  applica- 
ble to  the  note  which  he  admitted  he  had  in- 
dorsed, and  his  admissions  must  therefore  be 
understood  to  relate  to  the  note  described  in 
the  complaint  The  reference  to  the  ^^said 
note,"  in  the  subsequent  parts  of  the  answer, 
sufficiently  point  to  the  note  in  suit,  and  there- 
fofe  the  denial  formed  a  material  issue.  Su^ 
preme  Ct.^  Sp.  7.,  1864,  Williams  v.  Richmond, 
9  How.  Pr.^  622. 

691.  Reoe4;yt  of  notice.  In  an  action 
against  an  indorser,  a  denial  that  notice  of 
protest  was  received  by  defendant,  is  irrel- 
evant H,  F.  Superior  Ot^  Ohambere^  1864, 
Edgerton  v.  Smith,  8  Duer^  614. 

692.  In  an  action  against  an  indorser,  ^., 
a  denial  of  having  received  notice  of  non- 
payment, ^.,  which  the  statute  anthorizee 
him  to  interpose  by  affidavit  for  the  purpose 
of  exclodiog  the  notary's  certificate,  is  not 


proper  matter  to  be  set  up  in  his  answer,  in- 
stead of  by  affidavit.  N,  Y,  Superior  Ot^ 
1866,  Arnold  v.  Rock  River  Valley  Union  R 
R.  Co.,  6  Duer^  207 ;  Burrall  f>.  De  Groot,  Id,, 
879 ;  8.  P.,  1867,  Young  t>.  Oatlett,  6  7(f.,  487- 
Consult,  also,  supra,  85,  81,  182,  240-242, 
247,  292,  812,  880,  841,  496,  570,  676,  677. 
582. 

7.  Capacity  or  Authority  to  Sue,  de, 

A.  CorpOTations,  Associations,  Partnership. 

693.  Complaint  against  Coxpozatlon  of 
New  Tork.  No  action  to  be  maintained 
against  the  mayor,  &c.,  of  the  city  of  New  Tork, 
unless  it  appears,  by  an  allegation  in  the  com- 
plaint, that  at  least  twenty  days  have  elapsed 
since  the  claims  upon  which  the  action  is  found- 
ed were  presented  to  the  comptroller  of  said  city 
for  adjustment,  and  not  then,  unless  it  further 
appears,  by  an  additional  allegation,  that  the 
comptroller,  upon  a  second  demand,  in  writing, 
made  after  the  expiration  of  said  twenty  days, 
neglected  to  make  an  adjustment  or  payment 
thereof.    Lam  qf  1860,  645,  ch.  879,  S  2. 

694.  Complaint  against  a  foreign  cor- 
poration must  either  allege  that  the  plaintiff 
are  residents  of  this  State,  or  that  the  cause 
of  action  arose,  or  the  subject  of  action  h. 
situated,  within  this  State ;  and  if  it  does  not, 
it  may  be  dismissed  on  motion.  Supreme  Ct^ 
Sp,  T.y  1868,  House  v.  Cooper,  16  How,  Pr,^ 


695.  When    plaintilEB    sue   in   a 

which  is  appropriate  to  a  corporate  body,  it  is 
not  a  necessary  averment  in  the  complaint, 
that  plaintiffs  are  a  body  corporate.  [8  Harr., 
106 ;  4  Bl.,  267 ;  1  Johns.  Oas.,  182 ;  2  Cow., 
770 ;  4  Sandf.,  676.]  In  general,  it  is  unne- 
cessary to  aver  what  is  not  required  to  be 
proved.  N,  Y,  Superior  Ct,,  J^.  71,  1868, 
Union  llutual  Ins.  Co.  v,  Osgood,  1  Duer,  707 ; 
S.  C,  12  K  Y,  Leg.  Obs.,  86 ;  1855,  Metro- 
politan Bank  v.  Lord,  4  Duer,  680 ;  S.  0.,  1 
Abbotts'  Pr.,  186.  Supreme  Ct,,  1866  [citing, 
also,  2  Ld.  Raym.,  1686 ;  Hob.,  211 ;  14  Johns., 
288;  8  Id.,  878;  19  Id.,  800;  6  Wend.,  47^; 
17  Id.,  448;  12  Id.,  218 ;  6  Hill,  60;  4  Barb., 
127],  Bank  of  Waterville  «.  Beltser,  18  How. 
Pr,,  270 ;  1868,  Kennedy  v.  Cotton,  28  Barb., 
69 ;  disapproving  Johnson  v.  Kemp,  11  How, 
Pr,,  186 ;  and  Bank  of  Havanna  e.  Wickham,* 
7  Al^tU'  Pr,,  184;  8.  0.,  16  How,  Pr,,  97 ; 
where  the  contrary  was  held  in  reference  to 
banking  associations. 


•  See  affirmance,  80  iV:  71  (6  SmiUk\  855. 
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696.  Wbere  the  oilgiiial  aot  of  plaintiff's 
incorporation  is  referred  to  in  the  complaint, 
a  vagne  reference  to  other  general  statutes 
affecting  it  does  not  render  the  complaint  de- 
murrable. K  Y.  Com,  PI,  1856,  Sun  Mutual 
Ins.  Oo.  «.  Dwight,  1  HilU,  50. 

697.  A  foreign  oorporatloxi,  suing,  need 
not  state  in  the  complaint  the  act  of  incorpo- 
ration or  charter  at  large,  or  even  by  the  title 
of  the  act  or  grant,  or  the  date  of  its  passage. 
K  T.  Superior  Ot.,  1851,  Holyoke  Bank  •. 
Haskins,  4  Sandf.,  675. 

698.  A  foreign  corporation,  suing  in  our 
courts,  and  not  alleging  its  corporate  existence, 
is  bound  to  prove  it  upon  the  trial,  if  the  de- 
fendant does  not  admit  it  in  his  answer.  The 
statute  dispensing  with  such  proof,  unleas  nul 
tiel  corporation  was  pleaded  (2  Bev.  8tat^ 
457,  468,  §  8),  only  applies  to  corporations 
created  by  or  under  any  statute  of  this  State. 
Supreme  Ot.^  1851,  Waterville  Manufaotoring 
Co.  V.  Bryan,  14  Barb^  182. 

699.  The  complaint  of  a  foreign  corporation 
must  aver  the  fact  of  its  incorporation,  except 
in  the  case  where  the  defendants  are  estopped 
from  denying  the  incorporation ;  as,  by  hav- 
ing  contracted  with  the  corporation  by  their 
corporate  name.  It  is  only  where  the  incor- 
poration is  created  by  a  general  law  of  the 
State  or  country  in  which  the  action  is  com- 
menced, that  it  is  unnecessary  for  plaintiffs, 
suing  in  an  artificial  name,  to  allege  at  least 
that  they  are  incorporated.  Supreme  Ct., 
Sp.  7.,  1859,  Connecticut  Bank  v.  Smith,  17 
Mow.  iV.,  487 ;  S.  C,  9  Abbotte'  Pr,,  168. 

700.  In  an  action  against  a  ooiporation 
created  under  the  laws  of  this  State,  it  is  not 
necessary  for  the  plaintiff  to  set  out  the  act 
of  incorporation  in  the  complaint  Supreme 
Ct^  Okcmbere^  1855,  Acome  v.  American  Min- 
eral Co.,  11  How.  Pr,,  24. 

701.  Reidy.  To  an  answer  that  the  de- 
fendants, sued  under  a  corporate  name,  are 
not  a  corporation,  a  reply  alleging  that  they 
are  a  corporation,  need  not  be  more  specific 
than  a  declaration  in  a  suit  brought  by  a  cor- 
poration, hence  it  need  not  set  out  or  show 
how  they  were  incorporated.  Supreme  Ot, 
1851,  Stoddard  «.  Onondaga  Annual  Confer- 
ence, 12  Barb,,  578. 

702.  Where  defendants  are  alleged  to  be  a 
corporation  doing  business  within  this  State, 
the  court  will  not  intend,  as  a  matter  of  law, 
that  it  is  a  foreign  corporation.    Supreme  Ot,, 


Cfhcmbere,  1855,  Ac(Hne  v.  American  Mineral 
Co.,  11  Bow.  Pr.,  24. 

703.  In  an  action  against  a  corporation 
formed  under  the  act  of  1848,  ch.  40,  the 
court  will  not  presume  on  demurrer  that  the 
defendants  ought  to  be  impleaded  by  the  names 
of  their  officers  instead  of  by  the  name  of  the 
corporation.    lb.  ** 

704.  In  an  aotdon  brought  by  an  as- 
■Ignee  of  a  oorporation,  as  well  as  where  the 
corporation  is  pUintiff^  upon  an  agreement 
with  the  corporation,  no  specific  allegation  of 
the  incorporation  is  necessary  in  the  com- 
plaint ;  a  statement  of  the  name  of  the  oo^ 
poration,  and  of  the  making  of  the  agreement 
between  them,  and  of  what  the  corporation 
did  in  fulfilment  of  the  agreement^  includes  the 
idea  of  the  legal  existence  of  the  company ; 
and  the  fact  of  incorporation  is  mere  evidenoe 
in  support  of  it,  not  essential  to  be  partioolar- 
ly  stated  in  the  pleading.  [Hob.,  211 ;  2  Ld 
Baym.,  1585 ;  1  Johns.  Cas.,  182 ;  8  Ear.,  106, 
158;  4  Black£,  267;  5  Id.,  146;  14  Johns, 
289;  2  Cow.,  770;  5  Wend.,  478.]  Suprem 
Ct,  1858,  Kennedy  v.  Cotton,  28  Ba/rb.^  69. 

705.  In  an  aoUon  broo^t  agaimt  a  re- 
oeiver  of  a  mutual  insurance  company  by  ee^ 
tain  makers  of  premium  notes  given  to  the 
company,  the  complaint  alleged  that  the  oo^ 
poration  was  never  duly  organized,  and  that 
there  was  fraud  in  the  organization,  and  de- 
manded that  the  court  declare  that  the  corpo- 
ration was  never  organized,  and  that  the  notes 
were  yoid ;  but  the  complaint  did  not  show 
that  the  notes  were  made  at,  and  in  order  to, 
the  organization  of  the  company.  EM,  in- 
sufficient. If  the  company  had  in  form  a 
charter  authorizing  it  to  act  as  a  body  corpo- 
rate, and  was,  in  £M»t,  in  the  exercise  of  cor- 
porate powers  at  the  time  of  its  dealing  with 
the  plaintifib,  then  it  was  as  to  them  and  all 
third  persons  a  corporation  de  fadU,  and  the 
yalidity  of  its  corporate  existence  could  only 
be  tested  by  proceedings  in  behalf  of  the  Peo- 
ple. [7  Wend.,  553 ;  6  Cow.,  28 ;  9  Id.,  194] 
Supreme  Ot.,  Sp.  71, 1855,  Jones  e.  Dans,  24 
Ban^b.,  S95. 

706.  Wliaro  membem  of  a  ooipocation 
bring  an  action  on  behalf  of  the  corporation, 
the  complaint  must  allege  that  the  officers 
whose  duty  it  is  to  sue  have  been  reqneeted 
to  institute  proceedings  for  that  purpose,  and 
have  refused  to  do  so.  K  F.  Sw^irwt  Ct^ 
Sp.  r.,  1856,  VanderbUt  f^.  Qarriaon,  8  iWi?«»' 
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Pr.,  861,    Supreme  Ot.^  Sp,  71,  1868,  House 
c.  Cooper,  16  iTow.  Pr.,  292. 

707.  An  oflBoer  of  a  foreign  bank  brought 
an  action  here  in  his  own  name,  upon  a  bill  of 
exchange  belonging  to  the  bank,  and  alleged 
In  his  complaint  that  he  was  such  officer,  and 
"  duly  authorized^'  to  commence  any  and  all 
proceedings  at  law,  &c.,  on  behalf  of  the  bank, 
and  that  this  action  was  brought  on  behalf  of 
the  bank.  Held^  that  the  complaint  was  bad 
on  demurrer  for  not  setting  forth  the  existence 
and  terms  of  the  foreign  law,  if  any,  under 
which  the  bank  was  organized,  and  an  author- 
ity given  to  the  plaintiff  to  sue  on  its  behalf. 
The  allegation  that  the  plaintiff  was  duly  au- 
thorized, is  merely  a  conclusion  of  law.  K,  Y, 
Superior  Ct,,  Sp,  71,  1857,  Myers  c.  Machado, 
«  AbbotW  Pr.,  198. 

Consult,  also,  supra,  11,  51,  814. 

708.  JointHitook  asopoiatlonB.  In  an  ac- 
tion brought  in  the  name  of  the  treasurer  of 
an  association  consisting  of  more  than  seven 
persons  (under  Lmn  of  1849,  ch.  258;  as 
amended,  Lowe  of  1851,  ch.  455),  the  com- 
plaint need  not  show  that  the  association  was 
formed  for  business  purposes ;  and  if  it  avers 
that  the  association  consists  of  seven  associates 
and  upwards,  it  need  not  state  their  names. 
Supreme  Ot.,  1856,  Tibbetts  «.  Blood,  21  Barb., 
650. 

709.  An  avemient  of  partnenfalp  between 
plaintiffs  is  only  necessary  in  their  complaint, 
when  their  right  of  action  depends  upon  the 
partnership.  When  a  joi  nt  ownershi  p  or  joint 
contract  will  enable  them  to  recover,  it  is  no 
objection  to  the  complaint  that  the  partnership 
is  not  pleaded.  Jf.  Y,  Superior  Ot.,  Chambers, 
1854,  Loper  «.  Welch,  8  Iktor,  644.  Compare 
Oechs  «.  Cook,  Id.,  l61. 

B.  Beceivers.    Guardians. 

710.  Appointment.  A  receiver  suing 
should  at  least  state  the  place  of  his  appoint- 
ment, and  distinctly  aver  that  he  has  been 
appointed  by  an  order  of  the  court.  Alleging 
that  he  was  duly  appointed  on  such  a  day  is 
not  sufficient  Supreme  Ct,  Sp.  T.,  1849, 
White  V.  Low,  7  Barb.,  204;  S.  P.,  1847, 
Gillet  0.  Fairchlld,  4  Den.,  80. 

711.  A  demurrer  that  it  does  not  appear 
that  plaintiff  had  any  title  to  the  note  sued 
on,  is  insufficient  to  raise  the  question  as  to 
his  right  to  sue  as  receiver.  Supreme  CU,  Sp. 
1\  1849,  White  «.  Low,  7  Ba/rb.,  204. 


712.  A  receiver  or  other  party  commencing 
a  suit  in  this  court  under  any  special  authori- 
ty, must  duly  allege  his  authority  in  his  com- 
plaint, and  in  a  traversable  form  [4  Den.,  80 ; 
8  Kern.,  88] ;  and  if  issue  be  taken  upon  such 
allegation,  it  must  be  proved  on  the  trial  as 
much  as  any  other  traversable  fact.  Supreme 
Ct.,  1857,  Bangs  «.  Mcintosh,  28  Barb.,  591. 

713.  In  an  action  by  a  receiver,  it  is  not 
necessary  fur  the  plaintiff,  in  his  complaint,  to 
set  out  all  the  proceedings  by  which  be  was 
appointed.  Alleging  that  plaintiff  is  receiver 
of,  &c.,  appointed  by  the  Supreme  Court  by 
an  order  made  on  a  specified  day,  on  condition 
of  filing  security,  and  that  such  security  was 
given  accordingly,  states  enough  to  enable 
the  defendant  to  take  issue  upon  the  legality  of 
the  plaintiff's  appointment.  Supreme  Gt.,  Sp., 
T.,  1858,  Stewart  v.  Beebe,  28  Barrb.,  84. 
Compare  Crowell  n.  Church,  7  Abbotts^  Pr., 
205,  noU. 

714.  Change  of  corporate  name.  Where 
a  plaintiff  claims  title  to  a  note  sued  on  by 
virtue  of  his  appointment  as  receiyer  of  an  in- 
surance company,  the  note  being  payable  to  a 
company  bearing  a  name  different  from  that 
of  the  company  of  which  he  is  receiver,  it  is 
necessary  that  he  should,  by  proper  averments, 
show  that  the  note  is  a  part  of  the  assets  of  the 
company  of  which  he  has  been  appointed  re- 
ceiver. If  the  change  of  name  was  by  a  re- 
organization of  the  company  under  the  general 
act,  a  general  averment  of  the  fact  of  reorgan- 
ization is  enough.  Supreme  Ot.,  Sp,  71,  1857r 
Hyatt  0.  McMahon,  25  Barb^  457. 

715.  Contract  with  reoeiVBr.  Where  the 
receiver's  title  to  the  thing  in  action  is  not  de- 
rived through  his  appointment,  but  arises  from 
the  fact  that  the  contract  was  made  with  him 
as  reoeiver,  it  is  not  necessary  for  him  to  set 
forth  his  appointment,  but  he  may  sue,  simply 
describing  himself  as  receiver.  In  such  case, 
to  an  answer  denying  that  the  defendant  is  in- 
debted to  him  individually,  and  alleging  that 
the  note  described  in  the  complaint  belongs  to 
a  receiver,  he  may  reply  that  he  is  the  suinu 
receiver.  The  answer  in  such  case,  to  be  suf- 
ficient, ought  to  aver  that  the  receiver  whom 
it  alleges  to  be  the  holder  of  tlie  note  was  a 
different  person  from  the  plaintiff.  Ct,  ofAp- 
peals,  1855,  White  «.  Joy,  18  IT.  Y  (8  £em.), 
88;  reversing  8.  C,  11  Bow.  Pr.,  86. 

716w  The  complaint  of  a  reoehrer  appoint- 
ed in  snpplementazy  proceedings  under  sec- 
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tion  292  of  the  Oode,  which  did  not  allege  that 
any  execution  was  issued,  &c.,  in  the  proceed- 
ings in  which  the  plaintiff  was  appointed, — 
Held^  had  on  demurrer.  The  court  would  not 
presume  that  execution  was  issued,  and  that 
the  defendant  resided  in  the  county  where  it 
was  issued;  and  this  was  essential  to  the 
plaintiff's  authority.  Supreme  Ct,^  Sp.  71, 
1858,  Campbell «.  Foster,  16  ffow.  Pr.,  276. 
Consult,  also,  tupra^  188. 

717.  Ooardlan.  In  an  action  brought  on 
behalf  of  an  infant  by  his  guardian,  the  due 
appointment  of  the  guardian  by  the  court  or 
a  judge  must  be  set  forth,  and  set  forth  as  a 
traversable  fact.  Merely  describing  himself  as 
such  is  not  enough.  [1  Lev.,  224 ;  1  Sid.,  178 ; 
4  Co.,  58  v.,  64  a. ;  8  Cow.,  286 ;  4  Den.,  88 ; 
17  Wend.,  197;  7  Barb.,  206.]  Supreme  CU, 
1866,  Hulbert «.  Young,  18  Em,  Pr,j  418. 

718.  The  objection  that  the  complaint  of  an 
infant,  suing  by  guardian,  merely  states  that 
he  was  duly  appointed,  cannot  be  taken  by 
demurrer;  but  if  too  general,  the  remedy  is 
by  a  motion  to  make  it  more  definite.  Su- 
preme Gt,,  Sp.  T,,  1867,  Ser6  b.  Coit,  6  AlhotW 
Pr,,  481. 

C.  Officers.    Indians. 

719.  Saperviflor.  The  plaintiff  described 
himself  in  the  title  of  the  complaint  as  *^  S., 
supervisor  of  the  town  of^"  &c.,  and  commenced 
it,— "The  complaint  of  the  plaintiff  above 
named,  as  supervisor  as  aforesaid,  shows," 
^; — EeJd^  on  demurrer,  a  sufficient  state- 
ment of  the  capacity  in  which  he  sued.  Gt, 
of  Appeals,  1868,  Smith  v.  Levinus,  8  iV.  F.  (4 
Seld.),  472. 

720.  Aottons  by  the  oommiflaionerB  of 
tdghways  may  be  properly  brought  in  the 
names  of  the  individuals,  with  the  addition  of 
their  name  of  office.  But  when  actions  are 
thus  brought,  the  complaint  should  show,  by 
proper  averments  in  the  body  of  it,  that  the 
claim  is  made  by  the  officer  and  not  by  the  in- 
dividual. And  where  the  complaint  in  its  ti- 
tle named  the  plaintiffs  as  commissioners  of 
highways,  but  contained  no  averments  show- 
ing that  they  sued  in  their  official  capacity, 
although  the  complaint  was  for  statute  penal- 
ties for  obstructing  a  highway, — Held,  that 
the  action  must  be  deemed  to  be  brought  in 
favor  of  the  plaintiff  as  individuals,  and  not 
by  them  in  their  name  of  office.  The  affix  to 
their  names  in  the  bill  was  a  mere  deeeriptio 


pereonof.  [6  K  T.,  168;  6  Hill,  240;  24 
Wend.,  846;  26  Id.,  606.]  «The  plaintifi& 
should  have  averred  that  they  were  commis- 
sioners ,  that  as  such  they  complained  of  the 
defendants,  &c.  Supreme  Gt.y  1866,  Grould  v. 
Glass,  19  Barb,,  179. 

721.  The  Seneca  nation  of  Indiana  may 
sue  in  that  name,  under  the  act  of  May  8, 1845 ; 
and  the  complaint  is  not  bad  on  demurrer  be- 
cause it  does  not  allege  that  the  plaintiffi}  are 
a  State  or  a  corporation,  nor  show  by  what 
right  they  contracted  or  sued.  Supreme  Ct^ 
Sp.  71, 1857,  Seneca  Nation  «.  Tyler,  14  How. 
Pr.,  109. 

Consult,  also,  mpra,  186, 496. 
As  to  the  Description  of  the  capacity  of  a 
party,  see,  also,  eupra,  60,  66. 

8.  Garriers. 

722.  Nature  of  action.  In  an  action 
against  common  carriers,  if  the  plaintiff  states 
the  custom  and  also  relies  on  an  undertaking, 
general  or  special,  then  the  cause  of  action  in 
reality  is  founded  on  contract  and  to  be  treat- 
ed as  such  [8  Wend.,  169 ;  2  Shaw,  478 ;  1  Id., 
29,  101;  8  Mod.,  821;  2  Salk.,  440];  and  it 
cannot  be  united  with  a  claim  to  recover  dam- 
ages for  a  mere  tort.  Supreme  Gt.,  Sp.  71, 
1864,  Colwell  v.  N.  Y.  h  Erie  R.  R.  Co.,  9 
How.  Pr.,  811. 

723.  Btatote  liability  of  railroad  oompany . 
That  a  complaint  appropriate  merely  to  a  cause 
of  action  on  the  carriers'  common-law  duty,  is 
not  appropriate  to  authorize  a  recovery  under 
section  68  of  the  general  railroad  act  (1  Bet, 
Stat.,  4  ed.,  1249),  which  makes  each  of  two 
connecting  railroads  liable  as  carriers  for  goods 
received  by  one  company  to  be  transported  on 
the  road  of  the  other.  Supreme  Ot.^  1868, 
Hempstead  v.  N.  T.  Central  R.  R.  Co.,  28 
Barb.,  486. 

Consult,  also,  eupra,  21. 

9.  Gorupiraey. 

724.  Roles  of  pleading  applicable  to  com- 
plaints in  actions  for  conspiracy,  stated.  For- 
sytl)  «.  Edminston,  11  How.  Pr.,  408. 

10.  Gontracte. 

A.  Stating  the  Contract. 

725.  Inducement  Where  a  policy  of  in- 
surance is  alleged  by  way  of  inducementi  it  is 
enough  if  the  names  of  the  parties,  the  amount, 
and  the  thing  insured  are  stated,  without  set* 
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ting  forth  the  policy.     Supreme  Gt.^  1852, 
Nellis  «.  De  Forest,  16  Barb,^  61. 

726.  Legality  of  a  previoos  oontraot 
When  a  contract,  whether  statutory  or  other- 
wise, is  the  mere  subject-matter  of  a  new  en- 
gagement, it  is  not  necessary  in  an  action  to 
enforce  such  new  engagement,  and  not  for  the 
purpose  of  carrying  out  the  provisions  of  the 
original  contract,  to  set  forth  in  the  complaint 
that  the  requisite  steps  were  taken  to  make 
such  original  contract  effectual.  Both  parties 
by  making  it  the  subject  of  the  new  engage- 
ment impliedly  admit  its  validity.  Supreme 
Gt.,  Sp.  Z,  1858,  Horner  «.  Wood,  15  Barb., 
371. 

727.  Money  paid.  In  an  action  to  recover 
back  money  paid  under  a  special  contract, 
which  contemplated  such  repayment  in  a  cer- 
tain contingency,  the  complaint  set  forth  the 
contract  and  all  the  facts  necessary  to  show  a 
right  to  recover  upon  it.  Held,  that  the  con- 
tract being  deemed  void  for  want  of  mutuality, 
the  fact  that  it  was  set  forth  in  the  complaint 
formed  no  objection  to  a  recovery  as  of  money 
had  and  received,  for  under  the  Code,  whether 
the  contract  was  valid  or  not,  it  was  proper  to 
plead  it.  Ct,  of  Appeals,  1850,  Eno  r>.  Wood- 
worth,  4  K  T.  (4  Oomst,),  249. 

728.  Readsaion  of  contract  A  complaint 
which  contained  other  causes  of  action  on  con- 
tract, contained  a  count  which  set  forth  sub- 
stantially that  the  plaintifi&  sold  and  delivered 
to  the  defendant  goods  to  a  certain  amount, 
on  a  credit  of  six  months ;  that  the  defendant 
was  Insolvent  at  the  time  of  the  sale,  and  pur- 
chased the  goods  without  any  intent  to  pay  for 
them,  and  with  intent  to  defraud  the  plaintifb 
of  their  value ;  and  that  by  reason  of  this  fraud 
the  defendant  became  liable  to  pay  for  the 
goods  immediately  upon  their  delivery;  and 
demanded  judgment  for  the  amount  of  the 
sales,  with  interest.  The  action  was  brought 
before  the  expiration  of  the  time  of  credit. 
Held,  good  on  demurrer.  The  cause  of  action 
was  not  to  be  deemed  the  tort,  but  the  con- 
tract ;  and  the  allegations  of  fraud  were  suffi- 
ciently set  forth  to  justify  a  rescission  of  the 
contract.  [1  Hill,  802,  811 ;  18  Wend.,  570.] 
Nothing  having  been  delivered  as  the  consid- 
eration of  the  sale,  it  was  not  necessary  for 
the  plaintiff  to  give  any  notice  other  than 
bringing  the  action,  to  manifest  their  intention 
to  rescind.  [2  Den.,  189;  2  Sandf.,  421;  1 
Hill,  802;  16  N.  Y.,  582.]    The  plaintiffs,  on 
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repudiating  the  contract,  might  on  such  facts 
elect  to  sue  either  as  on  contract  or  in  tort.  [1 
Hill,  284;  8  Id.,  288;  5  Id.,  282, 577;  2  Den., 
186;  5  Id.,  870;  5  Barb.,  91;  7  How.  Pr., 
278;  18  Wend.,  154;  1  Taunt.,  118;  8  Id., 
274;  8  Bing.,  48.]  And  the  effect  of  electing 
to  sue  on  contract  is  not  necessarily  to  ado{)t 
the  express  contrAt,  but  the  plaintiffs  may 
rely  on  the  impliea  contract  arising  from  the 
delivery  of  the  goods.  [6  Johns.,  110;  18 
Wend.,  154;  5  Bar'b.,  91.]  Supreme  Ct,,  1858, 
Roth  V.  Palmer,  27  Barb,,  652. 

729.  Illegal  contract.'  In  an  action  for  a 
prize  drawn  in  a  lottery  alleged  to  be  legalized 
by  the  laws  of  the  place  where  it  was  estab- 
lished, it  is  necessary,  since  it  is  illegal  by  the 
laws  of  this  State,  to  aver  and  prove  that 
where  the  ticket  was  sold  the  contract  was 
legal.  Ot  of  Appeals,  1854,  Thatcher  t>.  Mor- 
ris, 11  K  F.  (1  Kern,),  487. 

790.  Superseded  contract.  The  complaint 
after  setting  forth  a  contract  stated  that  it  was 
afterwards  modified  by  the  parties,  and  in  lieu 
thereof  ^^a  final  contract"  was  executed  by 
the  parties,  which  final  contract  the  complaint 
then  set  forth.  Held,  that  by  the  terms  of  the 
complaint  the  first  contract  w&s  functus  officio, 
and  could  not  form  the  basis  of  any  cause  of 
action,  and  must  be  struck  out.  Supreme  Ct,, 
Sp.  T.,  1857,  Ohesbrough  n,  N.  Y.  <b  Erie  R. 
R.  Co.,  26  Barb.,  9 ;  S.  0.,  18  Houi,  Pr,,  557. 

731.  Stockholder's  subscription.  In  an 
action  by  a  corporation  to  recover  a  stock- 
holder's subscription,  a  complaint  alleging 
generally  the  incorporation  of  the  plaintifl[d 
pursuant  to  a  statute  referred  to,  ^^and  that  in 
contemplation  of  the  organization  of  the  com- 
pany, to  wit,  on  the,  &C.,  upon  due  notice,  sub- 
scription books  were  opened,  as  required  by 
law,  and  the  defendants  subscribed  to  the  cap- 
ital  stock  of  the  company  twenty  shares, 
amounting  to,  ^,  and  thereby  agreed  to  take 
twenty  shares  of  the  stock,  and  promised  to 
pay  the  same  to,"  &C.,  is  good  on  demurrer. 
It  contains  allegations  of  every  fact  essential 
to  be  proved  to  support  the  action.  The  con- 
sideration is  implied  in  the  statement  of  the 
facts.  Supreme  Ot,,  Circuit,  1850,  Oswego 
&  Syracuse  Plank-road  Oo.  v.  Rust,  5  How.  Pr,^ 
890. 

732.  Superfluous  allegatioiis.  A  complaint 
which  shows  a  good  cause  of  action  on  a  prom- 
ise to  pay  absolutely,  is  not  to  be  held  bad 
because  it  contains  ^nperflaous  aUegations  ap- 
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that  is  a  snfficient  allegation  of  a  consideration. 
[7  Johns.,  821 ;  4  Wend.,  575.]    Ih. 

742.  An  averment  that  defendant  promised, 
in  consideration  that  plaintiff  would  surrender 
his  lease,  that  defendant  woald  pay  him  a  cer- 
tain sam,  and  that  plaintiff  did  surrender,  dto., 
— Eeldy  a  sufficient  statement  of  a  cause  of 
action,  for  the  surrender  may  be  understood 
to  have  been  in  pursuance  of  defendant's 
offer.  Supreme  Ot.^  1854,  Ambler  v.  Owen, 
19  Barb.,  146. 

743.  In  a  complaint  on  a  policy  of  insurance 
by  an  assignee  of  the  policy,  an  averment  that 
the  assured  ^^  duly  assigned,'^  &c.,  indicate  that 
the  assignment  was  by  a  sealed  instrument, 
from  which  a  consideration  is  to  be  inferred. 
Supreme  Ct.^  1866,  Fowler  «.  N.  Y.  Indemnity 
Ins.  Co.,  28  Barh,  148. 

Consult,  also,  afupra,  89,  48,  81,  887,  448, 
456,  457,  467. 

B.  Breach. 

744.  General  allegation.  In  an  action  to 
recover  damages  for  the  breach  of  a  covenant, 
a  general  allegation  in  the  complaint  that  cer- 
tain acts  alleged  to  have  been  done  were  done 
*Mn  violation  of  the  defendant's  agreement," 
is  a  mere  averment  of  a  conclusion  of  law,  and 
is  bad  upon  demurrer.  The  complaint  should 
show  facts  from  which  it  appears  that  the  de- 
fendant has  broken  the  covenant.  N.  F.  ^S^ 
perior  Ct.^  Sp,  71, 1858,  Schenck  «.  Naylor,  2 
Buer,  675. 

745.  In  an  answer  alleging  a  breach  of  a 
epecial  contract,  if  defendant  alleges  generally 
that  the  plaintiffs  had  failed  to  fulfil  the  con- 
tract, and  also  sets  forth  a  number  of  instances 
of  disregard  of  its  terms,  he  is  not  on  the  trial 
confined  to  the  particular  defaults  stated,  but 
may  prove  any  defaults  under  his  general  alle- 
gation. [14  Johns.,  877.]  If  this  clause  was 
too  general,  the  remedy  was  by  motion.  N", 
F.  Com.  PI,  1855,  Trimble  x>,  StilweU,  4  E,  D. 
Smith,  512. 

746.  Special  allegation.  Where  a  com- 
plaint set  forth  a  contract  by  the  defendants 
to  transport  the  plaintiff  in  a  particular 
steamer,  and  alleged  a  breach  in  not  convey- 
ing the  plaintiff  in  that  vessel,  without  either 
averring  an  obligation  upon  the  defendants  to 
provide  a  substitute  in  the  event  of  the  ves- 
eePe  loss,  or  claiming  any  damage  by  reason 
of  their  neglect  or  refusal  to  forward  him  in 
eome  other  vessel ;— ^02(2,  that  the  plaintiff 


must  be  confined  to  t 
alleged,  and  could  not  r 
grounds.  Supreme  Gt., 
derbilt,  19  Barb.,  222. 

747.  Payment  to  A 
for  a  breach  of  an  agree 
A.  for  the  benefit  of  B., 
aver  that  the  defendant 
to  B.,  as  well  as  to  the  ^ 
to  the  former  is,  in  lai; 
the  agreement,  it  is  matt 
up  in  the  answer.  K.  1 
Rowland  o.  Phalen,  1  Be 

Consult,  also,  tupra,  9 

C.  Performance  < 

748.  Concurrent  acti 

ages  on  the  breach  of  i 
quires  a  performance  of 
pendent  acts,  the  compla 
it  alleges  an  offer  or  tend 
the  part  of  the  plain tifil 
of  Appeals,  1854,  Smith 
Pr.,  248;  affirming  S.  0., 
1868,  Dunham  v.  Pettee,  I 

749.  Where  the  acts  i 
agreement  are  mutual  i 
plaintiff  in  an  action  on 
only  aver  a  readiness  to  \ 
also  a  notice  of  such  read 
other  allegation  to  dispen 
PI.,  829;  2  Johns.,  207; 
preme  Ct.,  1852,  Van  S< 
Barb.,  89. 

750.  In  an  action  upoi 
the  payment  of  money,  v 
form  of  a  promissory  qqU 
eratioD,  and  states  that  su< 
not  been  received,  and  al 
implies,  that  the  consider 
ferred  when  the  monej^  is 
plaiflt  must  allege  that  the 
ferred  or  tendered  the  coe 
matter  of  substance  and  n< 
burden  of  proof  is  on  him 
it.  K  F.  Superior  Ct,,  1 
Brisbane,*  14  How,  Pr.,  46 

751.  Independent  co*^ 
plaint  for  breach  of  contri 
contract  in  which  the  defe] 


*  See  a  farther  deoision  c 
amended  oomplaiDt,  22  i\^  P 
versing  S.  C,  2  Bww.,  471. 
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762.  That  the  word  "  party"  means  the  per- 
son or  persons  by  whom  the  conditions  were 
to  be  performed.  lb,;  and  see  Graham  «. 
iifaohado,  6  Duer^  514. 

763.  It  is  not  necessary  that  the  statement 
of  due  performance  should  be  in  the  precise 
language  of  the  Oode.  Equivalent  language  is 
sufficient.  Thus  in  pleading  notice  of  non- 
payment, dec.,  an  averment  that  the  note  was 
duly  demanded,  &C.,  and  was  duly  protested 
for  non-payment,  and  notice  thereof  was  duly 
given  to  the  indorser,  is  sufficient  Supreme 
CU,  IV.  But,,  8p,  T.,  1866,  Adams  t>.  Sher- 
ill,  14  HofB.  Fr.,  297. 

764.  BiUs  and  notes.  The  clause  of  sec- 
tion 162  of  the  Code,  relating  to  averring  the 
j>erformance  of  conditions  precedent,  has  no 
Application  to  averments  necessary  to  charge 
the  drawer  of  a  bill  of  exchange.  It  is  appli- 
cable to  conditions  expressed  in  a  contract 
which,  by  the  terms  thereof^  are  to  be  per- 
formed "on  his  part," — i.  e.,  by  the  party 
thereto, — and  which,  but  for  this  section,  he 
must  state  to  have  been  performed  by  him  in 
detail.  It  substitutes  a  general  averment  of 
performance  for  a  statement  in  detail  of  each 
distinct  act  expressed  in  such  a  contract;  but 
its  purpose  was  not  to  give  to  the  word  "  duly," 
when  applied  to  a  single  specific  averment, 
any  such  comprehensive  force  and  meaning 
as  to  make  the  use  of  that  word  tantamount 
to  an  averment  of  every  other  fact  necessary 
to  make  the  presentment  which  is  averred  a 
legal  presentment,  y,  Y,  Superior  Ct.^  1857, 
Graham  «.  Machado,  6  Dtier^  614;  disapprov- 
ing Gay  ©.  Paine  {Supreme  Ot.^  F.  DUt,^  Sp, 
r.,  1850,  6  How.  Fr,,  107),  and  Woodbury 
V.  Sackrider  (/F.  IHsL,  Gen.  T.,  1866,  2  Ab- 
botts' Fr.,  402),  where,  as  also  in  Adams  v. 
Sherill  (14  Eow.  Fr.^  297),  the  contrary  view 
was  adopted. 

Consult,  also,  evpra^  96. 

D.  Pleading  Instruments  for  Payment  of  Money 
only. 

765.  Short  mode.  *'  In  an  action  or  defence 
founded  upon  an  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  a  party  to 
give  a  copy  of  the  instrument,  and  to  state  that 
there  is  due  to  him^hereon  from  the  adverse  par- 
ty a  specified  sum  which  he  claims.  **  Code  of  Pro. , 
§  162,  last  douse, 

766.  This  provision  is  permissive  merely. 
If.  Y.  Com.  FL,  Sp.  T.,  1866,  Mayor,  &c.,  of 
U.  Y.  V.  Doody,  4  Abbotts'  Fr.,  127. 


767.  Exeontion  of  n 

on  a  note,  by  payee  agaii 
der  section  162  of  the  ( 
and  stating  a  specified  si 
cessary  that  plaintiff  shoi 
and  delivery  of  the  note 
Sp.  7.,  1865,  Marshall  v. 
Fr.y  452. 

768.  Indorsement,    j 
a  suit  against  the  indorsei 
for  the  payment  of  monej 
162  of  the  Oode ;  since  tc 
recover,  a  regular  dema   i 
notice  of  dishonor  are  ne  i 
When  the  right  of  the 
the  suit  depends  upon  e  i 
the  instrument  itself^  the    : 
be  averred  in  the  compla  i 
(7«.,  i^.  r.,  1862,  Alder 
Duer,  601 ;  S.  0.,  10  JS 
Approved,  1864,  Oottrel]  i 
46.    Supreme  Ot.^  Sp.  1 
Rockwood,  12  How.  Fr., 
effect,  1862,  Lord  v.  Oh< 
696.    The  contrary  view    i 
opinions  in  Prindle  o.  C  i 
(1  Smith)^  426 ;  reversing 
88 ;  and  the  contrary  was  i 
0.  Morrison  {Supreme  C  . 
Leg.  Obs.,  60. 

769.  Aooeptanoe.  A  ; 
in  an  action  against  the  i 
ment  for  the  payment  of  i  : 
the  defendant  was  a  corp  : 
was  addressed  to  its  presic  i 
him  as  such, — Held^  that  i 
was  president  and  autho  : 
not  necessary  in  addition  i 
quired  by  section  162.  J 
Sp.  Z,  1868,  Andrews  c.  j 
629.  Followed,  1867,  Pri. 
644;  affirming  8.  0.,  6  J : 
botts'  Fr.,  268. 

770.  Signing  and  indo 
on  a  promissory  note,  a  c : 
out,  prefixing  the  word  "  i 
of  the  maker,  and  the  v 
that  of  the  indorsers,  cou]  i 
the  fact  that  the  compla  i 
note  was  **  passed^'  to  the 
construed  as  an  averment 
signed  and  indorsed  respi 
fendants  whose  names  s 
2f.  Y.  Superior  Gt.,  1857,  \ 
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Duer,  544;  affirming  8.  0.,  5  Id.,  670;  8 
Abbotts^  Pr,y  258,  where,  however,  a  contrary 
yiew  was  taken  of  this  point;  bnt  compare 
Bank  of  Geneva  v.  Gulick,  8  How,  Pr,,  51. 

771.  In  an  action  against  one  M.  as  the  maker, 
and  others  as  indorsers,  of  a  promissory  note, 
the  complaint  set  forth  a  copy  of  a  note  signed 
M.  &  Co.,  upon  which  it  alleged  the  defend- 
ants were  indebted,  &g,  Held,  on  demurrer, 
that  the  complaint  was  bad,  as  showing  a 
partnership  note  as  a  cause  of  action  against 
an  iudividnal.  If  there  was  no  real  firm,  it 
should  have  been  alleged  that  the  note  was 
signed  by  M.,  in  the  name  of  M.  &  Co.  The 
objection  is  not  strictly  for  defect  of  parties, 
but  that  the  complaint  does  not,  on  its  face, 
show  an  individual  liability  on  the  part  of  M. 
JV.  F.  Supm'ior  OU,  1857,  Price  «.  McOlave,  6 
Duw,  544;  affirming  S.  C,  6  /d,  670;  8 
-4Wo««'Pr.,  258. 

772.  Title. — Sum  dae.  The  complaint 
averred  that  the  defendant  on,  &c.,  for  value 
received,  made  and  delivered  to  plaintiff,  his 
promissory  note  in  writing,  and  payable  to 
the  order  of  the  plaintiff,  and- indorsed  by 
him,  setting  forth  a  copy :  that  there  was  due 
and  owing  the  plaintiff  the  said  sum  of,  Aic., 
with  interest  thereon  from,  &c.  Held,  suffi- 
cient; and  that  a  demurrer  on  the  ground 
that  it  was  not  stated  that  plaintiff  was  owner 
of  the  note,  or  that  any  thing  was  due  or 
owing  upon  it,  was.  frivolous.  Ct.  of  Appeals, 
1859,  Eeteltas  «.  Myers,  19  K  T,  (6  Smith), 
281 ;  reversing  8.  C,  8  E.  D.  Smith,  88,  and 
1  Abbotts'  Pr,,  408. 

773.  The  complaint  in  an  action  foonded 
upon  an  instrument,  for  the  payment  of  money 
only,  set  forth  a  copy  stating  that  there  was 
due,  &c.,  according  to  section  162  of  the  Code. 
The  instrument  was  in  terms  payable  to  a 
third  partj-;  aii^l  the  complaint  also  averred 
that  it  was  the  property  of  the  plaintiff  by 
purdiase.  WeM^  that  this  coraplaint  waa 
anffident  as  against  a  demurrer  on  the  ground 
that  it  did  not  ahow  the  plaintiff's  title,  €t. 
o/App^ak,   1657,  Prindle  t*.  Cam  there,*  15 


*  Otui  ^f  the  opinions  Tendered  deetna  the  alle- 
gation that  the  in»trumfeDt  was  the  pluintiff't*  hy 
purchase,  to  ba  u suffii^iefit  avenneDtT  on  demurrer; 
the  other  opinion^  eonoeding  that  it  waft  iDsuffidant, 
deem  a  that  the  mode  of  plendiTig  prescribed  bj  »eo- 
tion  163j  i»  sofflclent  for  the  tjaeea  iherem  men- 
tioned ^  and  dispeD«f9ii  with  the  necfBasltj  of  any 
iivcrm*nt  aa  to  plaititiiTe  title. 


K  7,  (1  Smith),  425 ;  reversing  S,  0.,  10 
How,  Pr.,  88. 

774.  liie  last  clause  of  section  162  of  the 
Code  does  not  dispense  with  a  statement  of  the 
facts  constituting  a  cause  of  action  or  with  any 
of  the  requirements  of  section  142,  but  only  re- 
lieves the  party  from  setting  out  the  written 
instrument  according  to  its  legal  efifect.  The 
plaintiff  must  still  state  his  interest  in  or  title 
to  the  instrument  and  such  other  extrinsic 
facts  as  are  necessary  to  enable  him  to  recover 
upon  it.  Supreme  Ct.,  Chambers,  1868,  Bank 
of  Geneva  «.  Gulick,  8  How.  Pr.,  51. 

11.  Contribution, 

775.  A  complaint  by  a  surety  upon  notes, 
to  recover  contribution  from  the  estate  of  his 
co-surety,  deceased,  for  money  paid  in  settle- 
ment of  the  notes,  which  averred  the  makmg, 
&c.,  of  the  notes ;  the  payment  of  them  by 
the  plaintiff,  the  death  of  pie  co-surety  and 
appointment  of  the  defendants  as  his  ezecQ- 
tors,  and  further  averred  that  defendants  had 
not  repaid  him ; — Held,  to  state  facts  sufficient 
Supreme  Ct.,  Sp.  jT.,  1866,  Van  Demark  «. 
Van  Demark,  18  How.  Pr.,  872, 

776.  Taxes,  Ac.  In  an  action  bronght  by 
a  widow  to  whon^  a  life-estate  in  certain  parts 
of  a  house  have  been  assigned  as  dower, 
against  the  owner  of  the  fee,  to  recover  a  sam 
averred  to  be  his  fair  proportion  of  taxes,  &c^ 
upon  the  whole  premises,  paid  by  her  to  pro- 
tect her  estate  under  his  neglect,  no  averment 
of  request  or  promise  is  necessary.  The  law 
implies  it.  Nor  is  it  necessary,  to  constitnte 
a  cause  of  action,  to  state  what  portion  of  the 
premises  are  in  the  defendant's  possession,  nor 
that  any  specified  portion  is  in  his  possession. 
If  the  defendant  desires  that  the  comphiiDt  be 
made  more  definite  and  certain,  he  should  ap- 
ply by  motion*  N,  F.  Superior  Ot,^  ISQT^ 
Graham  ».  Dunnigan,  4  AUotts"  Pr,,  4M\  t 
0.,  lees  fully,  %  Duer,  629. 

12,  Conversion, 
TIT.  PossesiioiL — Deteatioii.    In  «c  sc- 

tioD  for  conversion  of  personal  property,  I 
complaint  which  alleges  that  plaintiff  '^  wai 
pofl&essed"  of  the  goods,  and  that  they  "ift«r 
being  in  possession  of  the  plaintiff^  oMneJuf<^ 
the  possession  of  the  defendantj  who,  altbongb 
often  requeeted  so  to  do,  has  not  deltvered  tin* 
same  to  the  plaintiff,  bat  wrongfully  de*llni 
the  said  goods  from  Lim,^'  states  fiwfls  wffl- 
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dent  on  demurrer.  Possession  in  plaintiff 
imports  lawfnl  possession ;  and  wrongful  de- 
tention against  demand,  imports  a  conversion. 
Supreme  Ot.^  1855,  Sheldon  e.  Hoy,  11  Eou>. 
Fr.,  11. 

778.  In  an  action  for  the  oonversion  of  a 
negotiable  note,  alleging  that  the  defendant 
wrongfully  converted  and  disposed  of  it  to 
his  own  use,  without  saying  in  express  terms 
that  it  had  passed  to  the  hands  of  a  bana-flde 
bolder,  is  sufficient  aiPifcer  verdict.  Ot,  of  Ap- 
peals, 1855,  Decker  o.  Mathews,  12  K  Y.  (2 
Kem.%  818. 

779.  Titla  In  an  action  to  recover  dama- 
ges for  the  wrongful  detention  of  personal 
property,  it  is  not  necessary  to  set  forth  the 
plaintiff's  title  in  the  complaint.  A  general 
averment  of  ownership  is  sufficient;  and  under 
it  a  bill  of  sale  from  the  former  owner  may  be 
given  in  evidence.  2^.  T.  Superior  Ct,y  1858, 
Heine  o.  Anderson,  2  Duer^  818. 

780.  In  an  action  to  recover  damages  for 
the  conversion  of  personal  property,  brought 
by  the  assignee  of  the  original  owner,  the 
complaint  must  either  show  an  assignment  to 
the  plaintiff  of  the  original  owner's  claim  for 
damages,  or  an  assignment  of  the  property, 
and  a  demand  thereof  by  the  plaintiff  subse- 
quent to  the  assignment.  K  F.  Com,  PI., 
1856,  Sherman  v.  Elder,  1  Hilt,  178.  See, 
also,  Duell  «.  Oudlipp,  Id,,  166. 

781.  DenlaL  In  an  action  for  conversion 
of  chattels,  the  complaint  averred,  that,  at  the 
time  of  the  alleged  conversion,  the  plaintiff 
was  the  owner  and  entitled  to  tiie  immediate 
possession  of  the  goods  and  chattels  so  de- 
scribed, which  the  answer  denied.  Held,  that 
jt  was  competent  for  the  defendant  to  show 
that  the  plaintiff  was  not  the  owner,  and  as 
such  entitled  to  immediate  possession  at  the 
time  mentioned ;  by  showing  that,  at  the  time 
of  the  alleged  conversion,  the  ownership  and 
right  of  possession  were  not  in  the  plaintiff, 
but  in  a  third  party.  To  maintain  his  action, 
plaintiff  was  bound  to  prove  that  it  was  in 
him ;  and  the  defendant,  under  the  denial  in  his 
answer,  was  entitled  to  contest  it.  The  aver- 
ment in  the  complaint  is  not  a  conclusion  of 
law,  for  no  &ct8  are  stated  from  which  such  a 
conclusion  would  follow.  It  is  affirmation  of 
a  fact,  the  truth  of  which  the  defendant,  by 
not  denying,  would  have  admitted.  iV.  T.  Su- 
perior Ot.,  1867,  Davis  «.  Hoppock,  6  Du&r, 
254. 


782.  Malice.    In  an 

sion  of  engravings,  all 
defendant  with  makin 
them  are  improper,  foi 
ble  for  their  value.  Su^ 
Moffatt  V.  Pratt,  12  ffoi 

783.  Contract  A  c 
that  defendant  was  em 
agent  for  the  plaintiff,  < 
count  for  the  proceedi 
possession  goods  and  m 
plaintiff  which  he  refus 
has  converted  to  his  o^ 
strued  as  stating  a  caus< 
tort,  not  one  •f  contrac 
standing  that  the  contn 
in  the  complaint  It  n: 
out  by  way  of  inducem 
proper.  [1  Chitt.  PI, 
Wils.,  848.]  Supreme 
der  V.  Whitlook,  12  Eo^ 

784.  Validity  of  pre 
in  an  action  to  recovei 
averred  that  the  defei 
vessel  under  an  attach 
laws  of  Connecticut,  ai 
aver  that  the  attachmec 
ly  concluded  by  averrin 
unlawfully  converted  tl 
use; — Eeld,  bad  on  dem 
Ct.,  1868,  Fairbanks  v 
849. 

785.  Payxnant  of  ; 
complaint  by  the  make 
against  a  person  who,  h 
legal  inception,  wrongf 
hofut-jide  bolder  for  val 
meat'  Oi,  of  Appeals, 
thews,  12  M  Y.  (2  Ker 

Consult,  also,  supra, 

18.  Creditor 

786.  Xbe  former  ra 

certain  allegations  (denj 
ing  that  defendant  has 
of  $100)  to  be  inserted 
superseded  by  the  Code 
1848,  Quick  v,  Keeler,  1 
Hammond  v.  Hudson  I 
Co.,  20  Barb,,  878. 

787.  XbtecutiOD.  A 
ture  of  a  creditor's  bill, 
ment,  need  not  allege  l 
issued  an  execution  to 
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iiMolTent,  falsely  repreeenting  himself  to  be 
worthy  of  credit^  the  Tendor  may  maintain  an 
action  to  reooyer  the  goods,  and  in  his  com- 
plaint need  not  aver  a  demand  of  the  goods, 
or  the  insolvency  of  the  defendant,  or  any 
of  the  facts  going  to  establish  the  frand.   It  is 

.  sufficient  if  it  is  in  the  form  of  the  old  decla- 
ration in  replevin  in  the  detinsty  and  charges 

.that  the  defendants  have  become  possessed  of, 
and  wrongfully  detain,  the  goods  in  question. 
Supreme  Ot,y  1855,  Hunter  v,  Hudson  River 
Iron  dc  Machine  Co.,  20  Barh^  498. 

799.  Falae  warranty.  An  action  on  the 
case  in  the  nature  of  deceit,  will  lie  for  a  false 
warranty;  and  in  such  an  action,  it  is  not 
necessary  to  allege  or  prove  that  there  was 
fraud  on  the  part  of  thcvseller.  It  is  enough 
to  aver  and  establish  that  the  warranty  is  false. 
If  fraud  be  averred,  it  is  not  necessary  that  it 
should  be  proved  to  sustain  the  action.  N.  F. 
Com.  PI,  1864,  Fowler  «.  Abrams,  8  E.  D. 
Smith,  1. 

800.  Mode  of  alleging  an  implied  war- 
ranty.   Prentice  v.  Dike,  6  Du&r^  220. 

Consult,  also,  as  to  Deoeit  and  Falae  War- 
ranty, iuproy  817. 

801.  Deed  obtained  by  frand.  A  com- 
plaint charging  that  the  defendant,  through 
fraud,  had  obtained  the  execution  of  a  paper 
by  the  plaintiff,  who  was  old,  infirm,  and 
blind,  of  the  nature  and  contents  of  which  he 
was  ignorant,  but  which  he  was  informed  and 
believes  was  sealed,  and  conveyed  or  affected 
his  interest  in  land,  and  that  the  defendant  re- 
fused to  disclose  its  contents  or  return  it;  and 
praying  that  it  might  be  surrendered  and  can- 
celled ;^Eeldy  on  demurrer,  to  show  a  good 
cause  of  action,  and  that  the  court  had  juris- 
diction to  grant  relief  in  such  case.  Supreme 
Ot.j  Sp.  r.,  1861,  Johnson  «.  Wetraore,  12 
Barh.,  488. 

802.  In  an  aotion  against  the  direotora  of 
a  corporation  for  fraud  which  rendered  plain- 
tiffs stock  worthless,  it  is  not  ground  of  de- 
murrer that  it  does  not  show  the  amount 
which  plaintiff  paid  for  his  stock.  Supreme 
Ct,  1867,  Oazeaux  v.  Mali,  26  Barh.,  678;  S. 
C,  8uh  nom.  Mead  t.  Mali,  15  How.  Pr.,  347. 

803.  Where  fraud  is  set  up  as  a  defence, 
the  answer  must  aver  that  the  defendant  has 
done  all  in  his  power  to  restore  the  plaintiff 
to  his  former  condition,  or  the  fact  cannot  be 
proved.  [2  Oomst.,  861.]  Supreme  Ct,,  1867, 
Devendorf  9.  Beardsley,  28  Barb.,  666. 


804.  Anadmiflsion  ci 
frand,  in  pleadings,  must 
unexplained  denial  of  f 
The  concealed  mental  pur 
not  rebnt  the  legal  inferei 
ing  from  his  acts.  Supre 
Dykers  «.  Woodward,  7  L 
Churchill  o.  Bennett,  8  Id    I 

Oonsolt,  also,  as  to  Fra 

16.  B^ect  0/ Fartiee.      I 

0O5.  Neoesaary  partle    I 
a  defendant  insists  that  I 
and  that  others  who  are    i 
him  should  be  joined  in  t    i 
under  the  Code  as  well  as    : 
plead  the  non^joinder,  bu 
point  out  all  those  who,  a 
be   made   parties  defends   : 
1866,  Fowler  v.  Kennedy, 

806.  Reply  of  iafruicy. 
ting  np  the  non-joinder  ae  i 
who  was  jointly  indebted   ! 
third  person  is  an  infant,  is 
privilege  is  personal.     [2    I 
preme  Ct^^  1852,  Slocum  «  I 
686;  reversing  S.  C,  12  Id 
167;  txi^lOKT.Leg.Ol 

Consult,  also,  as  to  Defe^ 
164, 169,  227-288. 

807.  Another  aotion.  i 
defendant  alleges  that  prioi 
ment  of  this  action,  he  had 
tion  in  this  court  against 
others  for  the  partition  c 
mentioned  and  described  ii 
this  action,  and  that  a  snmn 
had  been  personally  servei 
A.  and  B.,  and  the  other 
therein, — ^is  sufficiently  def 
and  he  cannot  be  required  I 
all  the  parties  plaintiff  an( 
former  action.  It  would  b 
merely  that  the  action  was 
parties;  and  adding  that  h 
plaintiff  in  the  prior  acti* 
plaintiff  in  the  present  act 
other  persons  not  named,  w 
in  that  action,  was  unnecessa 
Sp.  21, 1864,  Ward  v.  Dewey, 

808.  Fonner  suit  in  juai 
answer  setting  up  the  defec 
of  action  is  one  which  the  pi 
pleaded  or  given  notice  of 
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upon  as  snfScient  to  establish  the  general  prop- 
osition, that  there  was  probable  caase.  Sach 
allegations  will  be  stricken  ont  on  motion.  It 
seems^  that  he  should  merely  deny  plaintiflTs 
allegation  that  there  was  not  probable  cause. 
If,  Y.  Superior  Ct.^  Cfhambers,  1854,  Radde  v. 
Ruckgaber,  3  Duer^  684. 

820.  Want  of  probable  caose.  A  com- 
plaint lor  malicious  proseontion  must  allege  a 
want  of  a  probable  cause,  by  averring  that  the 
suit  was  finally  determined  in  favor  of  the 
defendant  therein.  Supreme  Ct.^  1855,  Hall 
V.  Fisher,  20  Barh^  441. 

19.  Foredoiwre. 

821.  Other  liens  of  plaintiff  That  a  com- 
plaint to  foreclose  a  mortgage  need  not  set 
forth  other  liens  which  plaintiff  may  have. 
Field  V,  Hawxhurst,  9  How,  Fr,^  75. 

822.  —  of  defendants.  The  general  alle- 
gation in  a  complaint  in  foreclosure,  that  cer- 
tain of  the  defendants  have  or  claim  some  in- 
terest in  or  lien  upon  the  mortgaged  premises, 
which,  if  any,  is  subsequent  to  the  plaintiff's 
mortgage,  is  not  bad  on  demurrer  as  stating  no 
cause  of  action  against  them.  What  those 
rights  are  is  only  important  in  a  contest  as  to 
the  surplus.  Supreme  Ct,^  1867,  Drury  «.  Clark, 
16  JJow.iV.,  424, 

823.  In  an  action  for  the  foreclosure  of  a 
mortgage,  in  which  there  are  infant  defend- 
ants, the  complaint  must  state  what  their 
interest  is,  and  whether  it  is  paramount  or 
subordinate  to  thei  interest  mortgaged.  Su- 
preme Cty  Sip.  21,  1860,  Aldrich  v.  Lapham,  6 
Bow.  Pr.,  129.  ^ 

Consult,  also,  supra^  267,  590. 
As  to  foreclosing  Meohanlos'  Hen,  see  Ms- 
OHANios'  Ltin,  99-101. 

20.  Judgments  and  Official  Deeisuma. 

824.  In  an  action  npon  a  Judgment^  by 
the  assignee  of  the  judgment-creditor,  it  is 
not  necessary  to  aver  any  demand  of  payment 
by  the  assignee,  or  any  refusal  to  pay  by  the 
debtor.  IT.  Y.  Com.  PZ.,  1866,  Moss  «.  Shan- 
non, 1  Eilt.,  176. 

825.  In  a  complaint  seeking  to  set  off  a 
judgment  held  by  the  plaintiff  as  assignee, 
against  one  recovered  by  defendant  against 
the  plaintiff  the  time  of  the  assignment  is 
stated  with  sufficient  definiteness  if  it  is  said 
that  the  judgment  against  the  plaintiff  was  re- 
covered after  the  assignment.    An  allegation 


that  the  third  party  "asj  j 
over  to  the  plaintiff  the  si  i 
ciently  alleges  an  absolute  i 
consideration  for  the  assij  : 
stated.  Supreme  Ot,^  1855 
2  AlbotW  Pr.,  880. 

826.  Speoialjurisdiot  : 

judgment,  or  other  determi  i 
officer  of  special  jurisdicti  * 
necessary  to  state  the  facti 
tion,  but  such  judgment  o 
be  stated  to  have  been  dulj 
such  allegation  be  controve  I 
ing  shall  be  bound  to  estat  i 
facts  conferring  jurisdiction.  ' 

827.  In  pleading  a  judg  i 
161  of  the  Code,  it  is  n 
words  "  duly  given  or  mac  ( 
same  effect  and  substanc< 
averring  that  the  judgmen  ; 
murrable.  Supreme  Ct.^  Ci ' 
Dutcher,  18  Sow.  Pr.^  688 

828.  A  judgment  of  1 1 
Gironit  Court  is  sufficiei  i 
leging  that  the  plaintiffs,  <  i 
court  of  the  United  States, 
&c.,  by  the  judgment  an 
said  court  having  jurisdi 
covered  judgment  against 
the  sum  of,  &c.,  damages 
judgment  was  duly  give 
and  still  stands  in  full  fo' 
satisfied  or  annulled,  and 
that  the  defendants  are  in : 
diction  is  intended  of  th( 
United  States  Circuit  Coii 
Supreme  Ct.^  1861,  Bemem 
jK.,  If.  S.,  148. 

829.  Appointment  of  o 
plaint  by  an  executor  or  u 
ciently  alleges  his  appoint  i 
what  court  or  officer  it  was 
was  duly  made.  [§161.]  /i 
1866,  Wheeler  v.  Dakin,  12; 

830.  Summary  convict 
of  a  mayor  of  a  city  to  an  ii 
prisonment  alleged  that  on 
brought  before  him,  charg- 
stated, — an  examination  i 
of  the  charge,  the  making 
proceedings  and  judgment, 
cess  pursuant  thereto,  that 
by  virtue  of  authority  with 
mayor,  was  invested  by  i 
nances,  which  were  referr^ 


83a  Batwl] 
libel  although  i 
obyiously  not  ii 
bat  were  insert 
of  the  words 
stricken  ont  o 
shoold  answer 
facts.    Ih. 

839.  That  th 
nnendo,  is  by  rr 

840.  Setting 
sary,  in  a  oomj 
wliole  of  the  c 
pleader  may  ex 
complained  of, 
and  distinct.  ^ 
Ter  «.  Van  And 

ovl.  AjXlDlglll 

alleged  in  a  con 
oeptible  of  a  cor 
them  libellons,  t 
upon  demnrrer, 
be  interpreted  8( 
perior  Ct.,  1867, 
Pr.,  498. 

842.  MaUce. 
not  necessary  to 
of  probable  cans 
C«.,  S^.  T.,  186$ 
iV.,  861. 

84a  Where  tl 
as  matter  of  la^ 
false  and  malic! 
were  necessary, 
libel  is  a  snfficiei 
malice.  Ct.  of  u 
nett,  19  K  Y.  (5 
4  R  D.  Smith,  i 
effect,  Fry  v,  B* 
y,  Y.  Leg.  Ols,, 
S,,  288. 

844.  PubUahc 
an  allegation  in  ti 
ant  was  the  pro 
sufficient  withon 
published  it,  or  ^ 
tion.  [7  Johns., 
Hant  9.  Bennett 
affirming  S.  0.,  4 

845.  Knowle<i 
proprietors  and  p 
libel,  on  words  n( 
complaint  must  a 
actual  knowledge 


Iiead.Sq.Ot 

AW.,  294; 
Or,,  106.]  . 
ton  V.  Fleet, 
iV.,  106. 

884.  Inec 

arate  estates 

contracted  h 

mand  for  ju^ 

rate  estate  c 

payment  of  t 

and  be  applic 

and  that  a  re 

session  of  the 

the  same,  or  e 

sary  to  satisf 

action.    In  si 

show  the  na 

evidenced  by 

consideration 

separate  estat 

tracted,  and  c 

ation  and  val 

tended  to  ma 

snch  separate  • 

it.    Supreme 

John,  12  EofA 

Brook,  21  Boa 

erer,  Id,^  286, 

17  Em.  Fr,^  ] 

«.  Lemon,  11  J 

885.  Cliarg( 

the  separate  et 

show  a  sale  foi 

pledge  of  it. 

credit  of  her  es 

Supreme  Qt.^  L 

Eoto,  Pr.,  98. 

88&  A  com] 
and  delivery  n 
alleging  a  sale  i 
faith  of  or  for 
tate,  is  not  sn 
with  the  price 
Arnold  v.  Bing< 
887.  In  an  t 
estate  of  a  man 
distinctly  alleg< 
given  by  her  foi 
ing,  and  with  th 
estate  with  its  p 
stances  under  ^ 
the  object,  whic 
tracted  npon  th( 
Vol.  IV.— 
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K  Y.  Superior  CL,  1866,  Isles  «.  Tucker,  6 
Ihier,  893. 
Consult,  also,  suprctj  99,  540. 

27.  Negligence, 

893.  General  averment.  In  an  action  for 
damages  caused  by  defendant's  negligence,  a 
general  averment  in  the  complaint,  of  negli- 
gence, is  sufficient  to  admit  proof  of  the  spe- 
cial circumstances  constituting  it  Thus  in  an 
action  against  a  railroad  company  for  running 
over  a  child,  under  snob  a  general  averment 
evidence  is  admissible  that  there  were  no  suit- 
able brakes  or  guards  in  front  of  the  car  where 
the  driver  was  stationed.  Ot.  of  Appeals^ 
1866,  Oldfield  t>.  N.  Y.  <fe  Harlem  R.  B.  Co., 
14  K  T,  (4  K«ra.\  810. 

894.  Degrees  of  negligence  are  matters  of 
proof,  and  not  of  averment ;  and  a  general  al- 
legation of  negligence,  want  of  care  and  skill, 
&c.,  is  sufficient  in  an  action  for  ii^juries  caused 
by  such  negligence,  whether  the  defendant  is 
liable  for  ordinary  or  only  gross  negligence. 
Ct.  ofAppeaU,  1857,  Nolton  t>.  Western  R.  R. 
Co.,  15  N.  Y.  (1  Smith),  444. 

895.  Offloer's  negleot  to  repair  way.  In 
an  action  to  recover  from  defendant  damages 
for  his  neglect  of  duty  as  canal  commissioner, 
the  complaint  alleged  that  the  defendant,  being 
canal  commieaioner,  it  was  his  duty  to  repair 
the  banks  of  the  canal  at  the  place  where  the 
injury  in  question  was  sustained.  Held,  that 
this  allegation  of  official  character  being  made 
for  the  purpose  of  charging  him  with  the  duty, 
if  any  neglect  of  it  which  rendered  him  liable 
to  an  action  in  any  form  was  alleged,  the  ac- 
tion was  properly  brought  against  him  in  his 
private  character.  Supreme  Ot,,  1855,  G^rif- 
fitb  V.  Foliett,  20  Barb.,  620. 

896.  The  complaint  in  such  case  need  not 
aver  that  the  defendant  had  funds  sufficient  to 
repair  the  banks.    [4  Hill,  680.]    lb. 

897.  Since  commissioners  of  highways  are 
not  bound  to  cause  the  repair  of  bridges  other 
than  those  over  streams, — e.  g,,  bridges  over  a 
ravine  or  pond, — but  in  respect  to  such,  their 
duty  is  simply  to  give  directions ;  a  complaint 
against  them  for  negligently  permitting  a 
bridge  to  be  out  of  repair,  must  either  show 
that  the  bridge  was  over  a  stream,  or  if  not  of 
that  class,  that  the  defendants  had  neglected 
to  give  directions  for  its  repair.  An  averment 
of  possession  of  necessary  funds  is  also  re- 
quisite.   Supreme  Ct,  1857,  Smith  o.  Wright, 


27  Barb,,  621;  reversing  S.  C,  24  Id.,  170; 
and  12  Row.  Pr.,  555. 

898.  Plaintiffs,  oare.  In  an  action  to  re- 
cover damages  arising  from  the  defendant's 
negligence,  it  is  unnecessary  for  the  plaintiff 
to  allege  in  his  complaint  that  the  injury  hap- 
pened without  any  want  of  ordinary  care  on 
the  part  of  the  plaintiff  or  the  deceased.  [2 
M.  &  W.,  790;  8  Id.,  244.]  N.  Y.  Superior 
Ct.,  1855,  Johnson  v,  Hudson  River  R.  R.  Co., 
5  Duer,  21. 

899.  In  an  action  for  negligence  of  defend- 
ant as  a  carrier,  in  losing  plaintiff's  trunk,  it 
is  not  necessary  for  the  plaintiff  to  aver  in  his 
complaint  that  the  trunk  was  lost  without  his 
fault.  It  was  enough  that  the  plaintiff  states 
the  delivery  to  the  defendants,  and  that  the 
loss  occurred  through  their  negligence.  N,  Y. 
Superior  Ct,  1858,  Richards  v.  Westcott,  2 
Bono.,  589. 

900.  NegUgenoe  of  plaintiff's  employer. 
In  an  action  to  recover  damages  sustained  by 
an  agent  or  servant,  by  reason  of  a  defect 
arising  from  the  negligence  of  his  employer, — 
e.  g.,  the  case  of  a  railroad  engineer  injured 
by  an  accident  caused  by  the  neglect  of  the 
company  to  maintain  In  repair  fences,  &c., 
along  the  line, — ^the  plaintiff  must  aver  actual 
notice  to  the  defendants  of  the  defect  com- 
plained of,  especially  where  that  defect  was 
peculiarly  within  his  own  knowledge.  ^- 
preme  Ct,,  1855,  McMillan  v.  Saratoga  & 
Washington  R.  R.  Co.,  20  Barb.^  449.  To 
the  contrary,  1857,  Byron  v,  N,  Y.  State 
Printing  Telegraph  Co.,  26  Id,,  89. 

901.  The  Aeaooiation  for  the  Exhibition 
of  the  Indiiatiy  of  all  Nations  received  the 
plaintiff^s  goods  into  their  building  for  exhi- 
bition, but  the  building  not  being  water-tight, 
the  goods  were  iigured  by  rain  beating  in. 
Seld,  that  a  complaint  seeking  to  render  them 
liable  therefor,  but  without  alleging  negligence 
or  a  guaranty,  showed  no  cause  of  action.  [6 
Cow.,  266;  9  Wend.,  60,  268;  2  Barb.,  826.] 
Such  an  association  are  not  liable  as  common 
carriers.  [14  Wend.,  215 ;  7  Cow.,  797.]  Su- 
preme Ct.,  Sp,  T,,  1854,  Davison  v.  Association 
for  Exhibition  of  Industry,  9  How.  Pr,,  226. 

Consult,  also,  eupra,  84,  85,  470-475. 

^8.  New  Promise. 

902.  After  bar  of  statate.  In  an  action 
on  a  note,  in  a  ease  where  plaintiff  relies  upon 
a  new  promise  to  avoid  the  defence  of  the 
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Statute  of  Limitations,  or  of  a  discharge  in 
bankruptcy,  it  is  not  necessary  for  plaintiff  to 
aver  the  new  promise  in  his  complaint.  The 
cause  of  action  in  such  case  is  not  the  new 
promise,  but  the  note.  And  this  rule  applies 
though  the  action  is  by  an  assignee,  who  be- 
came such  after  the  making  of  the  new  prom- 
ise. Jf.  Y.  Com.  PL,  1868,  Olark  v.  Atkinson, 
2  B.  D.  Smith,  112. 

903.  After  discharge.  Where,  after  a  debt 
has  been  released  for  a  nominal  consideration, 
a  new  promise  is  made,  the  action  must  be  on 
the  latter.  A  variance  between  the  allegation 
of  a  subsisting  note,  as  a  cause  of  action,  and 
the  evidence  of  a  new  promise  to  pay  a  note 
which  has  been  extinguished  by  a  release,  can- 
not properly  be  disregarded  on  the  trial.  The 
only  cause  of  actioU  alleged  in  the  complaint, 
viz.,  the  note,  is  in  such  case  disproved  in  its 
entire  scope  and  meaning  by  the  release. 
Proof  of  tixe  new  promise  would  substitute  a 
new  cause  of  action,  which  the  defendant  had 
not  been  required  to  answer,  and  to  which  the 
defence  in  his  answer  was  not  at  all  directed. 
N.  7.  Superior  CU,  1866,  Stearns  e.  Tappin,  6 
ZH^M*,  294. 

29.  Nuisance, 

904.  Where  plaintiff  seeks  cm  iqjuno- 
tlon  to  restrain  an  erection  in  a  public  street, 
on  the  ground  of  a  special  injury  to  him  by 
preventing  access  to  his  adjoining  lot,  he 
should  specify  this  grievance  in  his  complaint; 
a  general  oluu*ge  that  the  work  will  be  special- 
ly ii^urious  to  him,  is  not  sufficient.  But  if 
no  motion  is  made  to  require  plaintiff  to  re- 
form his  complaint  in  that  respect,  and  no  ob- 
jection is  made  upon  the  trial  to  the  intro- 
duction of  evidence  tending  to  show  such  in- 
jury, the  objection  will  be  considered  as 
waived.  Supreme  Gt^  1866,  Wetmorev.  Story, 
22  Bwrh,,  414;  S.  0.,  8  Al^ott^  Pr,,  262. 

905.  The  aotlon  for  a  nuisance,  under 
§§  468,  464,  of  the  Oode,  is  a  substitute  for  the 
statutory  writ  of  nuisance,  and  the  plaintiff 
must  aver  that  he  was  owner  of  the  freehold 
at  the  time  of  erecting  the  nuisance,  and  at 
that  of  the  commencement  of  the  suit;  and 
that  the  defendants  were  tenants  of  the  free- 
hold of  the  land  whereon  the  nuisance  was 
erected.  To  obtain  judgment  for  an  abate- 
ment, the  owners  must  be  defendants.  Su- 
preme Ct^  Sp.  T.y  1862,  Ellsworth  v.  Potnam, 
16  Borb.,  666. 


80.  i 

906.  Legal  title.  . 
for  partition,  is  fataD 
that  the  legal  title  is  i 
tee.  Supreme  Ct.,  18 
K  Y.  Leg,  Oh$,,  116. 

907.  Apparent  del 
suing  to  have  a  partitio 
parent  devise  by  the  an< 
under  the  same,  to  allej 
vise  is  void.    Laws  ^  11 

90a  Mfasal  of  Yt 

a  partition  suit,  an  al 
that  plaintiff  had  ui 
make  partition  by  dc 
preme  Ot,  Sp,  Z,  186C 
8  Oode  R,  9. 
Oonsult,  also.  Parti 

81.  . 

909.  Use  and  oooi 

stating  that  the  defen 
plaintiff  in  a  certain  si] 
cupation  of  certain  desc 
during  a  certain  time,  i 
cause  it  does  not  sho 
relation  of  landlord  and 
%  r.,  1868,  Hall  V,  Soi 

910.  Xn  an  action  I 
nant  for  the  payment 
alleged  that  after  the  m 
all  the  estate  of  the  le 
fondant  by  assignment  1 
lessor  died  on,  &c.,  havi 
rent  to  K,  who  assignc 
whom  the  same  was  as 
on,  Ac. ;  that  after  the  i 
after  the  defendant  had 
part  of  the  premises  a 
he  was  such  assignee, 
mencement  of  the  act 
had  become,  and  still  li 
arrear  and  unpaid,  to  th 

JEMd,  on  demurrer,  tl 
The  complaint  showed 
accrued  and  unpaid  at 
veyance  to  the  plaintiff^ 
tain  the  suit  as  assignee 
and  as  to  rent  subsequ 
become  due,  the  allegai 
stituting  him  an  assign 
sufficient  allegation  thf 
the  covenant  for  its  pa) 
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necessary  to  allege  that  he  continued  to  be 
owner  of  the  rent  till  suit  was  commenced ;  for 
that  might  be  presnmed.  The  farther  allega- 
tion, that  the  rent  claimed  accrued  and  be- 
came due  after  the  defendant  became  and 
while  he  was  assignee,  showed  the  defend- 
ant's ownership.  Supreme  Ct,  1865,  Van 
Rensselaer  v,  Bonesteel,  24  jSar5.,  866. 

911.  AdmittiDg  poiine^rion  In  an  action 
for  rent,  the  complaint  set  up  a  written  lease 
(not  stated  to  be  under  seal) ;  but  did  not  al- 
lege that  the  defendant  took  possesdon.  The 
answer  alleged,  1.  That  plaintiff  had  no  title, 
and  defendant  was  indebted  to  a  third  party  for 
the  use  and  occupation ;  and,  2.  A  breach  on 
plaintiff's  part  of  his  covenant  for  quiet  en- 
joyment. Jleld^  on  demurrer  to  the  answer, 
that  since  defendant  had  voluntarily  shown 
the  &ot  of  occupation,  the  rule  precluding  a 
tenant  from  denying  his  landlord's  title,  in  an 
action  for  use  and  occupation,  must  be  held  to 
apply,  and  that  the  first  defence  was  therefore 
insufficient.  If  there  was  any  other  party  who 
had  an  apparent  claim  for  the  use  of  the  prem- 
ises, the  defendant  should  have  sought  a  remedy 
by  interpleader.  Ot,  of  Appeals^  1867,  Yemam 
V.  Smith,  16  K  7,  (1  3mith),  827. 

912.  Denial.  In  an  action  to  recover  rent 
from  the  assignee  of  a  lease,  an  answer  deny- 
ing only  the  execution  of  the  lease  and  the  as- 
signment to  him,  will  not  admit  evidence  that 
before  the  commencement  of  the  action  he 
had  parted  with  all  his  interest  in  the  lease 
and  assignment.  Supreme  Ot.^  1862,  Kettletas 
V.  Maybee,  1  Code  E.,  IT.  S,^  868. 

913.  In  pleading  an  eviction,  as  defence 
to  an  action  for  rent,  it  must  be  stated  that 
the  tenant  was  evicted  or  expelled  from  the 
premises,  and  kept  oulf  of  possession  until  after 
the  rent  became  due.  [1  Saund.,  204,  n.  2.] 
Ct  ofAppeaU,  1867,  Yemam  o.  Smith,  16  K. 
r.  (1  AnitAX  837. 

914.  Mode  of  averring  deianlt  in  an  action 
against  an  assignee  of  the  lease.  Holsman  o. 
De  Gray,  6  AhbotW  Pr,,  .79. 

915.  Place  of  payment  To  a  complaint 
for  rent  upon  a  lease  which  made  it  payable 
at  a  place  to  be  directed  by  the  lessor,  the  an- 
swer alleged  that  plaintiff  had  not  directed 
where  it  was  to  be  paid,  although  requested  so 
to  do,  and  that  defendant  had  been  ready  and 
willing  to  pay  whenever  he  should  so  do. 
The  reply  averred  that  plaintiff  did,  on,  &c., 
by  notice  in  writing  direct  the  rents  to  be  paid 


at,  ^.,  and  ignorance  of  the  fact  that  defend- 
ant was  ready  or  willing  to  pay.  HM^  that 
the  service  of  notice  where  the  rent  should  be 
paid  was  rendered  material  by  the  pleadings. 
Ot.  0/AppeaU,  1868,  Livingston  v.  Miller,  8 
K  7.  (4  aeld.\  288. 
Consult,  also,  9upra^  460. 

82.  Salee.    Services. 

91&  Request  In  an  action  for  goods  sold 
and  delivered,  when  the  sale  is  stated  to  have 
been  made  directly  to  the  defendant,  the  words 
^sold  and  delivered"  imply  a  contract  between 
the  parties ;  and  it  is  not  necessary  to  allege 
that  the  goods  were  sold  and  delivered  at  the 
request  of  tUb  defendant  So  heU  on  demur- 
rer. Supreme  (7t.,  OhamherSy  1866,  Acome  v. 
American  Mineral  Oo.,  11  JIaw.  iV.,  24. 

917.  Readineee.  When  one  party  agrees 
to  sell  and  deliver  goods  at  a  particular  place, 
and  the  other  agrees  to  receive  and  pay  for 
them,  an  averment  by  the  purchaser,  of  a 
readiness  and  willingness  to  receive  and  pay 
at  that  plaee,  in  case  he  sues  for  a  non-de- 
livery, is  indispensably  necessary;  but  the 
omission  of  it  is  a  defect  which  is  cured  by  a 
verdict  Supreme  Ot.y  1866,  CQark  v.  Dales, 
20  Barb.,  42. 

918.  Ptomisa  A  complaint  alleging  ^^  the 
sale  and  delivery  of  goods,"  as  a  cause  of  ac- 
tion, need  not  allege  a  promise  on  the  part  of 
the  defendant  to  pay,  ko.  Supreme  Ot,, 
Ohambers  (1849?),  Glenny  v.  Hitohins,  4  Sow, 
Pr.,  98 ;  8.  0.,  2  Oode  R,  66.  Approved,  Sp. 
71, 1849,  RusselU.  Olapp,  7  Air(.,  482.  8.  P., 
in  the  case  of  services,  17  JV.  F.,  227. 

As  to  pleading  in  actions  for  Goods  eoldp 
see  eupra,  28,  81,  818,  449,  461, 488, 688, 686. 

919.  Mann&otnreL  A  claim  for  articles 
made  and  delivered  for  a  specified  sum  pursu- 
ant to  agreement,  may  be  recovered  upon  a 
complaint  for  work,  labor,  and  materials,  as 
well  as  upon  a  complaint  for  goods  sold.  Nl 
T.  Oom.  PI.,  1864,  Prince  v.  Down,  2  E.  D 
Smi^  626.  Compare  Union  India  Rubbei 
Oo.  V.  Tomlinson,  1  Id,,  864. 

As  to  pleading  in  actions  for  Servloe%  see, 
also,  eupra,  26,  27,  802,  808,  462,  664. 

88.  Statutes.    By-laws.    Statute  Actions. 

920.  Zfegality  of  oontraot  Where  a  stat- 
ute declares  that  a  deed  or  contract  is  void,  if 
or  provided  it  is  made  in  a  particular  manner 
or  upon  a  specified  consideration, — «.  ^.,  upon 
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usury, — it  is  not  necessary  for  the  plaintiff  to 
negatiYe  the  condition ;  he  may  leave  it  to  the 
defendant  to  set  up  the  facts  which  bring  it 
within  the  condition  npon  which,  and  upon 
which  alone,  it  is  void.  But  where  a  statute 
makes  a  deed,  or  agreement,  or  other  act  void, 
nnless  made  upon  a  specified  consideration,  or 
under  specified  circumstances,  the  rule  is  re- 
versed ;  the  plaintiff  must  show*that  the  cir- 
cumstances eidst  under  which  alone  it  can 
have  validity ;  the  defendant  in  such  case  may 
rest  npon  the  general  prohibition.  IT,  F.  Com. 
PI,  Sp.  T,,  1854,  Williams  «.  Ins.  Oo.  of  North 
America,  9  How.  iV.,  865. 

921.  Statute  of  Frauds.  In  pleading  a 
contract  which  the  Statute  of  Frauds  requires 
to  be  in  writing,  it  is  not  necessary  to  allege 
the  facts  relied  on  to  take  the  case  out  of  the 
statute.  It  la  suflScient  on  demurrer  to  allege 
that  a  contract  was  made.  Such  an  allegation 
is  to  be  understood  as  intending  a  real  con- 
tract,—something  which  the  law  would  rec- 
ognize as  such,  and  not  repudiate  as  void. 
There  is  no  reason  for  departing,  under  the 
Oode,  from  the  former  well-settled  rule  in  law 
aod  equity.  [4  Johns.,  287;  15  Id.,  425;  6 
Hill,  88 ;  2  Paige,  177.]  The  existence  of  a 
writing  in.  such  case  is  matter  of  evidence,  it 
is  not  one  of  the  pleadable  foots.  Supreme 
Ct.,  III.  Diet,  1855,  Livingston  v.  Smith,  14 
Eow.  Pr.,  490.  To  the  same  effect,  K  7. 
Com.  PI,  1854,  Stem  v.  Drinker,  2  B.  D. 
Smith,  401;  1865,  Amburger  v,  Marvin,  4 
Id.,  898.  S.  P,,  Supreme  Ct.,  IV.  Diet,,  Sp. 
T.,  1Q58,  Dewey  v.  Hoag,  15  Ba/rb.,  865; 
J.  Diet.,  1858,  Washburn  «.  Franklin,  7  ^5&o«to' 
Pr.,  8 ;  S.  0.,  less  fully,  28  Ban-l.,  27.  To  the 
contrary,  K  7.  Superior  Ct.,  Sp.  T.,  1858, 
Thurman  v.  Stevens,  2  Duer,  609 ;  and  see  Le 
Ray  V.  Shaw,  Id.,  626 ;  Merwin  «.  HamUton, 
6  Id.,  244. 

922.  In  pleading  a  public  statate,  it  is 
suflScient,  especially  since  the  Oode,  to  set 
forth  the  facts  which  bring  the  case  within  it, 
without  an  express  reference  to  the  statute. 
N.  Y.  Superior  Ct.^  1852,  Goelet  v.  Oowdrey, 
1  Duer,  182 ;  and  see  Tertore  v.  Wis  wall,  16 
Ebw.  Pr.,  8. 

923.  In  an  answer  setting  up  as  a  defence 
that  the  contract  sued  on  was  made  in  viola- 
tion of  a  statute,  it  is  enough  to  aver  that 
though  apparently  valid,  it  was  made  with 
intent  of  both  parties  to  do  certain  acts,  which 
are  such    as  the  statute  prohibits,  without 


alleging  that  the  transi 
with  intent  to  evade  th* 
rior  Ct.,  1857,  Oassan 
207;  affirming  S.  C,  1^ 

924.  ••In  pleading! 
right  derived  therefrom, 
refer  to  such  ^tetute  by 
its  pasaaget  and  the  ooq: 
Judicial  notice  thereof." 

925.  Forei^  law. 
cause  of  action  depend 
other  States,  a  genera! 
effect  of  those  laws  is  j 
relied  on  must  be  avei 
preme  Ct.,  Sp.  T,,  185( 
AhhotU'Pr.,^Z.  To  sc 
1859,  Phinney  v.  Phinni 

926.  Where  the  cant 
the  complaint  is  a  cont 
State  in  violation  of  th 
such  law  must  be  plei 
not  by  demurrer.  Sup\ 
Humphreys  v.  OhamberJ 
887. 

927.  Tbe  ordinances 
cil  of  the  city  of  New 
acts,  and  they  must  be 
pleading.  Supreme  Ct.^ 
«.  Mayor,  ^.,  of  N.  T., 

928.  Where  a  statute 
ed  a  municipal  ordinance 
an  act  is  alleged  to  have 
cifically  referred  to  in  tb 
if  it  is  one,  may  be  disre 
is  made  until  tiie  trial,  a 
is  not  surprised.  N.  Y, 
Beman  e.  Tugnot,  5  San 

929.  Tbe  provisions 
§  10, — relative  to  the  foi 
actions  for  statute  penali 
ted  by  the  Code  [Oode,  § 
of  declaring  authorized 
still  proper.  Supreme  ( 
pie  9.  Bennett,*  5  Abbi 
proving  Morehouse  v. 
481,  which  is  to  the  con 

Consult,  also,  mpra^  4 

84.  Statute  > 

930.  Consideration. 

statute  security,  if  the  c 
that  it  was  sealed,  impoi 
is  not  necessary  that  it  s 

*  Affirmed,  Gen.  T.,  185 
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it  was  within  the  statute.    iT.  F.  Superior  Ot., 
8p.  r.,  1868,  Clark  «.  Thorp,  2  Bosw.,  680. 

931.  Where  it  appears  that  the  instrament 
was  given  in  pursuance  of  a  statute  require- 
ment, in  a  form  prescrihed  thereby,  and  in  a 
case  within  the  statute,  those  facts  constitute 
a  sufficient  consideration  to  support  it,  though 
it  be  without  seal,  and  no  further  averment  of 
consideration  is  necessary.  2f.  Y,  Com.  Pl.^ 
1855,  Slack  t>.  Heath,  4  E,  D.  Smith,  96 ;  S.  C, 
1  AUotW  Pr.y  881. 

932.  Attaohment  bond.  A  complaint  on 
a  bond,  given  to  procure  the  discharge  of  an 
attachment  against  a  vessel,  under  2  Rev. 
Stat.,  498,  in  order  to  sustain  the  bond  as  a 
statute  security  merely,  must  not  only  aver 
the  facts,  showing  that  the  attachment  was 
duly  issued,  and  that  the  bond  was  executed 
by  the  defendant,  and  that  the  claim  of  the 
creditor  has  not  been  paid,  but  also  must  aver 
that  the  bond  was  delivered  to  the  officer  by 
whom  the  attaohment  was  issued,  in  such  wise 
that  it  became  his  duty  to  grant  a  discharge 
of  the  warrant ;  from  which  averment  it  will 
be  presumed  that  the  officer  did  his  duty. 
And  if  the  warrant  was  not  in  fact  discharged, 
nor  the  vessel  released,  the  defendant  must 
set  up  such  facts  as  a  defence.  N,  T.  Superior 
CL,  Sp.  r.,  1868,  Clark  t>.  Thorp,  2  Bom.,  680. 

933.  The  complaint  in  an  action  upon  a 
bond  given  to  obtain  a  discharge  from  arrest 
on  attachment  for  contempt  must  state  plain- 
tiff's connection  with  the  attaohment  proceed- 
ings, and  how  and  to  what  extent  he  was  ag- 
grieved by  the  acts  of  the  defendant.  The  or- 
der of  the  court  for  the  prosecution  of  the  bond 
operates  only  as  an  assignment  Supreme  Ct., 
1860,  Rayner  v.  Clark,  7  Barh.,  581. 

934.  —  nndeitakiiig.  In  an  action  against 
a  judgment-debtor  and  his  sureties  upon  an 
undertaking  given  to  the  sheriff  for  the  appear- 
ance of  such  debtor  upon  the  return  of  an  at- 
tachment for  contempt  issued  in  supplementary 
proceedings,  it  is  not  necessary  to  allege  in  the 
complaint  the  issuing  and  return  of  an  execu- 
tion unsatisfied,  nor  that  an  order  had  been 
made  for  the  attachment.  The  averment  of 
the  recovery  of  the  Judgment,  and  that  such 
proceedings  were  thereupon  had,  supplement- 
ary to  execution,  that  the  court  issued  the 
attachment  under  which  the  instrument  sued 
upon  was  executed,  is  sufficient.  [17  Wend., 
59.]  K  r.  Com.  PI,  1864,  Kelly  «.  McCor- 
mick,  2  E,  D,  Smith,  508. 


935.  In  an  action  on  an  undertaking  given 
upon  the  discharge  of  an  attachment,  it  is  not 
necessary  to  allege  in  the  complaint  that  the 
attachment  was  duly  issued,  nor  to  show  that 
the  officer  or  court  had  jurisdiction  to  issue  it, 
if  it  be  shown  that  the  action  in  which  it  was 
issued  was  brought  and  pending  in  a  court  of 
general  jurisdiction.  Supreme  CU,  1868,  Cruyt 
«.  Phillips,  7  AUoM  Pr,,  2d5. 

936.  Undertaking  in  claim  and  delivexy. 
In  an  action  against  the  sureties  in  an  under- 
taking given  by  the  defendant  in  an  action  for 
the  return  of  specific  personal  property,  it  is 
not  necessary  to  aver  the  issuing  of  execution 
against  the  original  defendant.  If.  T.  Com. 
PI,  1866,  Slack  «.  Heath,  4  E.  D.  Smith,  96; 
S.  C,  1  AblotW  Pr.,  881. 

937.  In  an  action  by  the  assignee  of  an  un- 
dertaking given  in  proceedings  of  claim  and 
delivery,  for  the  payment  of  such  judgment  as 
might  be  recovered,  it  is  sufficient,  by  way  of 
showing  the  plaintiff's  tiUe,  to  allege  that  the 
undertaking  was  duly  assigned,  &c.,  to  him, . 
without  alleging  that  the  judgment  in  the  ac- 
tion was  also  assigned.  [8  K  T.,  188;  1  Ab- 
botts' Pr.,  884J  Supreme  Ot,  Sp*  ^-j  ISS"^* 
Morange  v.  Mudge,  6  AblotU^  Pr.,  248. 

86.  8toeJcholder*B  Liability. 

938.  Sabfltanoe  of  a  complaint  against 
stockholders  on  a  judgment  against  the  corpo- 
ration.    Witherhead  v.  Allen,  28  Bofrl.,  661. 

939.  Herkimer  coimty.  If  it  appears  from 
the  complaint  filed  by  a  creditor  of  a  manu- 
facturing corporation  in  the  county  of  Herki- 
mer, against  a  stockholder,  to  enforce  the  in- 
dividual liability  of  the  latter,  that  the  com- 
pany was  dissolved  under  the  act  of  April  16,. 
1862,  that  fact  will  be  fatal  to  the  action. 
But  if  the  complaint  merely  alleges  the  disso- 
lution of  the  corporation,  without  showing 
that  it  was  dissolved  under  that  act,  the  oourt 
will  not,  on  demurrer,  assume  that  it  was. 
Supreme  Ct.,  1868,  Herkimer  County  Bank  o» 
Furman,  17  B(vrh.,  116. 

86.  Tender. 

940.  Readlneni.  Aa  answer,  alleging  that 
on,  &c.,  the  defendant  tendered  to  the  plain- 
tiff's attorney  the  principal,  interest,  and  costs 
then  due,  without  averring  a  readiness  still  to 
pay  the  same,  or  that  tiie  amount  is  paid  inta 
court,  or  offering  to  bring  it  into  court,  is  de- 
fective.   It  is  essential  to  a  perfect  tender  that* 


PLEADING,  UNDER  THE  CODE  OF  PROCEE 


BvlM  Applioable  to-Tga^pmei  ;-grtiti ;— Wwte ;— Uw 


tlie  party  should  not  only  once  oflfer  to  pay 
the  money,  but  that  he  Bhoald  be  always  ready 
to  pay  it;  and  unless  this  readiness  existed, 
uiid  is  pleaded,  the  tender  is  a  nullity  and  does 
not  protect  the  defendant  even  from  the  pay- 
ment of  subsequent  costs  and  interest.  Su- 
preme Ct,^  1857,  Kortright «.  Oady,  6  AbboM 
Pr.,  858;  S.  C,  less  fully,  28  Barb.,  490;  but 
nee  reversal,  21  K  Y.  (7  Smith),  848. 

941.  Specific  sum.  Costs.  To  an  action 
on  an  administrator's  bond,  to  recover  an 
amount  decreed  by  the  surrogate  to  be  paid 
by  the  administrator,  an  answer  that  in  a  for- 
mer suit  upon  the  same  decree,  defendant  ten- 
dered to  the  guardian  a  sum  of  money  equal  or 
greater  in  amount  than  the  amount  then  due 
or  claimed  to  be  due  upon  the  order,  which 
sum  was  rejected  and  refused  by  the  guardian, 
and  was  then  deposited  with  the  Justice  before 
whom  the  suit  was  pending,  as  the  money  of, 
and  for  the  said  infants,  where  the  same  has  ev- 
er since  been,  and  still  remains,  subject  to  their 
order  or  acceptance,  of  which  they  and  their 
general  guardian  had  due  notice,  is  insufficient. 
Defendant  should  allege  that  he  then  tendered 
and  paid  into  court  a  specific  sum ;  and  should 
state  with  more  certainty  when,  and  under 
what  circumstances  such  payment  was  made. 
Moreover,  it  being  a  tender  after  suit  brought, 
the  amount  of  costs  should  also  have  been 
tendered  to  him,  and  paid  into  court.  Su- 
preme Ot.y  Sp.  r.,  1852,  People  v.  Banker,  8 
Row,  Fr,y  258. 

87.  Trespasses. 

942.  Force.  In  an  action  for  a  trespass, 
where  the  complaint  simply  alleges  an  entry 
upon  plaintiffs  premises  and  injury  to  his 
property,  without  charging  the  employment 
of  force,  the  issue  is  confined  to  the  acts  of  the 
defendant  after  the  entry,  and  to  the  damages 
resulting  from  such  acts.  i^T.  F.  Com.  FLj 
1855,  Turner  «.  McCarthy,  4  K  D.  Smith,  247. 

943.  "Wroxigftil  levj.  In  an  action  against 
an  officer  for  levying  upon  goods  exempt  from 
execution,  it  is  not  necessary  to  show  in  the 
complaint  that  the  goods  were  exempt.  It 
is  sufficient  for  the  plaintiff  to  allege  .an  un- 
lawful taking.  If  the  defendant  had  any  au- 
thority to  take  the  plaintiff's  property,  he  is 
bound  to  set  it  up  in  the  pleadings,  and  prove 
it  as  matter  of  defence.  K  T,  Com,  PI.,  1855, 
Stevens  v.  Somerindyke,  4  E,  D,  Smith,  418. 

Consult,  also,  supra,  469,  492. 


88.  2 

944.  Reralting  tnu 

a  complaint  in  an  acti< 
enoe  of  a  resulting  trui 
tiff.  LouDsbury  o.  Pui 
516. 

945.  CdUiudoiL     W 
a  sale  of  property  to 
upon  his  death,  the  est 
executor  or  administn 
fraudulent  grantee,  or  < 
tie  as  good,  and  refnsei 
to  proceed  to  test  it,  tl 
itor  of  the  estate,  in  an 
impeach  the  sale  and 
ministered  as  assets,  mi 
trator's  collusion,  or  I 
holding  the  sale;  but 
may  be  supplied  by  an 
peals,  1854,  Bate  «.  Grali 
287.    8.  P.,  Hyer  t>.  Bi 

Consult,  also,  supra, 

89.  T 

946.  Of  the  proper  f 

action  for  waste.  Bo 
Barb.,  595. 

947.  Threatened  wi 
may,  in  his  action  to  < 
life  to  account  for  wa 
waste,  and  have  an  inju 
ant)  and  others  in  col 
preme  Ct,  1852,  Rodgei 
596. 

40.  V 

948.  General  allega 

complaint  on  a  note,  th 
its  inception,*'  and  thai 
it  was  executed  fraudu 
riously  above  the  rate 
annum,  to  wit,  one  an( 
month)**  does  not  snffic 
permit  proof  to  be  gi^ 
under  the  Code  of  184^ 
Gould  9.  Horner,  12  Ba 

949.  The  defence  of 
mitted  under  a  general 
swer,  not  stating  the 
agreement;  .nor  ought  i 
allegation  to  be  allowc 
Superior  Ct,,  1858,  Wa 
509 ;  but  compare  Yas 

950.  Iiiaterlal  facts. 
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the  notes,  stipolatuig  that  if  the  notes  are  not 
paid  at  matoritj  the  securities  shall  be  under 
the  oontrol  of  the  holder,  who  is  authorized  to 
dispose  of  them  and  to  apply  the  proceeds  to 
the  credit  of  the  maker^— is  a  pledge  of  the 
stocks  and  not  a  mortgage.  JV.  F.  Com,  Fly 
Sp,  r.,  1857,  Lewis  «.  Graham,  4  AUotUi'  iV., 
106. 

9.  Where  the  property  is  not  capable  of 
manual  delivery,—^.  ^.,  shares  of  stock  in  an  in- 
corporated company, — a  pledge  may  be  created 
by  a  written  transfer  thereof;  and  the  trans- 
action may  be  a  pledge,  instead  of  a  mortgage, 
notwithstanding  the  legal  title  passes  to  the 
pledgee.  Thus  where  there  was  a  transfer  of 
stock  absolute  in  its  terms,  but  a  note  for  boi^ 
rowed  money,  given  by  plaintiff  to  defendant 
at  the  time,  stated  that  the  stock  was  ^^  de- 
posited as  collateral  security/*  Eeld^  that 
the  transaction  was  a  pledge  and  not  a  mort- 
gage. CU  of  Appeals^  1849,  Wilson  v.  Little, 
2  IT.  7.  (2  C<mst,\  448 ;  affirming  S.  C,  1 
Sandf^  861.  8.  P.,  A,  V.  Chan.  Ot.,  1844, 
Vaupell  V.  Woodward,  2  San4f,  Oh.,  148. 
Compare  Huntington  o.  Mather,  2  Barh,j  688 ; 
S.  C,  6  If,  r.  Leg.  OU^  206;  Hasbrouck  v. 
Vandervoort,  4  Sondf.,  74. 

10.  Certificate  of  pensioii.  By  the  true 
construction  of  the  acts  of  Oongrese  of  July 
29, 1848  (9  U.  S.  Stat,  at  X.,  265),  and  Feb.  8, 
1858  (10  Id.j  154),— relative  to  pensions  to 
widows  of  officers, — a  widow  to  whom  a  pen- 
sion has  been  granted  for  the  services  of  her 
husband,  cannot  pledge  the  certificate.  Such 
a  pledge,  no  matter  to  whom  made,  or  for 
what  purpose,  is  wholly  void.  K  Y,  SuptrioT 
Ct.y  1856,  Payne  c.  Woodhull,  6  Jhuw,  169. 

U.  Hence  if  an  agent  has  been  employed  to 
obtain  the  pension  upon  a  pledge  of  the  cer- 
tificate to  secure  him  a  compensation  for  his 
services,  and  refuses  to  deliver  the  certificate 
upon  request,  he  is  liable  to  an  action.    lb. 

IZ  Rights  of  parties  on  default  Non- 
payment of  the  debt  does  not  work  a  forfeit- 
ure of  the  pledge.  It  simply  authorizes  the 
pledgee  to  file  a  bill  for  foreclosure,  and  pro- 
ceed to  a  judicial  sale,  or  to  sell  without  judi- 
cial process,  upon  giving  reasonable  notice  to 
the  pledgor  to  redeem,  and  of  the  intended 
sale.  And  this  notice  is  equally  necessary, 
whether  the  pledge  is  for  a  debt  overdue,  or 
for  one  to  become  due.  [Citing  many  cases.] 
Supreme  Ct,  1847,  Stearns  v.  Marsh,  4  Ben., 
227.    See,  also,  Hart  v.  Ten  Eyck,  2  Johns, 


(7A.,  62, 100 ;  Bcownell 
491.      • 
13.  Deauuid  of  peg 

cannot  sell  the  pledge,  i 
lag  payment  of  the  d« 
Ot  of  Errony  1805,  0« 
Ced.  Cm.*  200.  Ot.  ^ 
son  «.  Little,  2  i^.  7.(2 
ing  a  O.,  1  Sanclf.y  861. 
1^  A  provision  in  tbf 
by  which  the  pledgor  wi 
not  a  waiver  of  demm 
sate.    lb. 

15.  Notioe  of  sale. 
the  pledge  only  upon  ma 
ment,  and  giving  notiai 
And  the  notice  should  sti 
of  sale.  K  7.  Com.  Ply 
Graham,  ^AhboiW  Pr.,  1 
1842,  Oastello  «.  City  Ban) 

16.  In  the  absence  of 
the  contrary,  the  pledge 
pledgor  notice  of  the  int 
ject  of  the  notice  is  to 
opportunity  to  redeem,  a 
the  sale,  to  see  that  it 
Hence,  a  notice  which  c 
pledgor  of  either  time, 
sale,  is  insufficient.     Oi 
Wheeler  e.  Newbould,  16 

17.  A  notioe  of  time  ai 
lished  in  the  newspapers,- 
to  bind  the  pledgor. 
Steams  e.  Marsh,  4  Den., 

18.  Where  notice  to  re< 
to  the  pledgor  personally,- 
absconded, — the  pledgee 
pledge  without  notice,  bi 
dicial  proceedings.  dap\ 
lick  «.  James,  12  John».y 

19.  JUanner  of  aale. 
pledged  should  be  pybli 
the  absence  of  express  ag 
a  different  mode.  Mere 
private  sale  cannot  be  all 
right  of  the  pledgor.  C 
Wheeler  «.  Newbould,  16 
Compare  Dykers  v.  Aller 
Cham.  Ct.,  1842,  Oastello 
Leg,  Obs.,  25. 

20.  Where  the  stock  • 

*  See  this  case  in  table  o 
I.,  Ante. 
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ration  are  pledged,  thej  may,  upon  default, 
be  sold  for  the  debt.  But  such  sale  must  be 
at  public  auction,  and  can  only  be  made  upon 
demand  of  payment,  and  notice  to  the  pledgor 
of  the  time  and  place  of  sale.  i^.  F.  Superior 
Ct,y  Sp,  7!,  1854,  Brown  «.  Ward,  3  Duer,  660. 
21«  In  the  city  of  New  York,  such  sale  may 
be  at  the  Merchants'  Exchange.    Ih, 

22.  A  sale  of  pledged  stock  cannot  be  made 
t  the  board  of  brokers  in  New  York  city  un- 
less there  was  a  stipulation  to  that  effect,  for 
the  reason  that  by  the  regulations  of  the  board 
the  sales  are  not  public.  N,  Y,  Superior  Ct.^ 
Wood  9.  Hamilton,  cited  in  Castello  v.  City 
Bank,  1  N,  Y,  Leg,  Ohe,,  26.  Supreme  Gt.^ 
1851,  Rankin  «.  McCullough,  12  Barl.,  108. 
Compare  Dykers  c.  Allen,  7  Hill^  497. 

23.  Defendant  deposited  stock  with  a  bank- 
ing association  in  the  city  of  New  York,  as 
collateral  security  to  his  note,  giving  the  asso- 
ciation, by  the  terms  of  the  note,  power  to  sell 
in  case  of  non-payment  of  the  note,  without 
stating  any  restriction  as  to  manner  of  sale. 
Held^  that  a  sale  at  the  board  of  brokers,  on  a 
two  days'  notice  to  defendant,  he  not  object- 
ing, was  binding  upon  him.  Supreme  Ct,^ 
1842,  Willoughby  «.  Comstock,  8  Eill,  889. 

24.  The  pledgee  of  stock,  under  a  general 
hypothecation,  without  any  specification  of 
time  of  redemption,  or  power  or  mode  of  sell- 
ing, after  having  repeatedly  called  on  the  pledg- 
or to  redeem,  and  apprised  him  of  intention  to 
sell,  and  having  offered  the  stock  without  suc- 
cess at  the  board  of  brokers,  sold  it  at  private 
sale  without  notice  to  the  pledgor  of  the  time 
and  place.  Held^  that  the  sale  was  unauthor- 
ized, and  the  fEMDt  that  the  pledgor  was  avow- 
edly unable  to  fedeem  did  not  affect  his  right. 
lb.  A,  V.  Chan.  OU^  1842,  Castello  ©.  City 
Bank,  1  K  Y,  Leg.  Ohe,,  26. 

25.  Sale  before  default  Stock  held  in 
pledge  cannot  be  sold  before  the  debt  for  which 
it  stands  pledged  becomes  due.  A  pledge  is 
not  for  use  but  for  security.  A  sale  of  it  be- 
fore the  debt  is  due  is,  in  the  absence  of  a  spe- 
cial agreement  permitting  it,  a  breach  of  trust. 
[Distinguishing  4  Johns.  Ch.,  490.]  Ct.  of  Er- 
rors,  1844,  Dykers  v.  Allen,  7  Eill,  497. 

26.  Stock-brokers,  who  receive  a  number 
of  shares  of  bank  stock  as  collateral  security 
for  the  payment  of  a  note  held  by  them,  al- 
though they  do  not  keep  them  distinct,  but 
blend  them  with  other  shares  of  the  same  stock 
held  by  them,  yet  if  they  have  at  all  times 


subject  to  their  absolute  control  a  sufficient 
number  of  such  shares  to  replace  those  as- 
signed, upon  the  payment  of  the  note,  are  not 
liable  to  account  for  the  highest  price  of  such 
shares  while  the  note  was  running,  but  may 
treat  any  like  number  of  such  shares,  so  held 
by  them,  as  the  shares  transferred  to  them. 
Chancery^  1820,  Nourse  v.  Prime,  4  Johns.  Gh.y 
490;  1828,  The  same  t>.  The  same,  7  /i.,  69. 

27.  M.  borrowed  money,  on  his  not«  at  three 
months,  from  R.,  and  pledged  stock  as  collat- 
eral, taking  back  R.'s  receipt  for  the  stock,  in 
which  he  stipulated -not  to  transfer  the  stock 
for  three  months.  Held^  that,  under  the  terms 
of  the  agreement,  R.  might  sell  the  stock  at 
the  very  expiration  of  the  three  months,  with- 
out waiting  for  the  days  of  grace  on  the  note 
to  expire.  Supreme  Ct.,  1861,  Rankin  v.  Mc- 
Cullough, 12  Barb,,  108. 

28.  No  sale  of  notes  pledged.  The  gen- 
eral property  in  a  promissory  note  pledged  re- 
mains in  the  pledgor.  The  pledgee  acquires 
only  a  special  property  in  it  His  power  ex- 
tends only  to  collect  the  money  upon  the  note. 
He  cannot  compromise  with  the  maker  for  a 
less  sum  than  is  due  by  the  terms  of  the  instru- 
ment. Supreme  Ct.,  1816,  Garlick  v.  James, 
12  Johns.,  146. 

29.  Where  promissory  notes  are  pledged, 
no  right  to  sell  them  upon  default  in  payment 
of  the  pledgor's  debt  arises.  The  pledgee  can 
only  hold  the  collaterals  until  they  mature,  and 
collect  and  apply  the  money  upon  his  debt. 
Ct.  of  Appeals,  1857,  Wheeler  v.  Newbould, 
16  2f.  Y.  (2  Smith),  892 ;  and  see  Atlantic  Fire 
&  Marine  Ins.  Co.  t.  Boies,  6  Duer,  688. 

30.  Special  partner  of  pledgee  may  bay. 
A  special  partner  of  a  firm  with  whom  prop- 
erty  is  pledged  is  not  incapacitated  from  pur- 
chasing the  pledge  at  a  sale  made  by  the  firm. 
As  he  is  prohibited  from  transacting  any  busi- 
ness on  account  of  the  partnership,  and  cannot 
be  employed  as  agent,  attorney,  or  otherwise 
[2  Rev.  Stat.,  176,  §  17],*  no  duty  devolves 
upon  him  in  reference  to  the  bailment  He 
cannot  aid  or  direct  in  the  sale ;  and  hence  is 
not  within  the  rule  that  one  shall  not  be  per- 
mitted to  purchase  who  has  a  duty  inconsist- 
ent with  the  character  of  purchaser.  If.  Y. 
Com.  PI,  Sp.  T.,  1867,  Lewis  t>.  Graham,  4 
AbbotW  Pr.,  106. 

*  But  see  Partnkbship,  tit.,  Limited  Partnership, 
where  recent  statutes  enlargiDg  the  powers  of  the 
Hpecial  partner  are  cited. 
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31.  Zileotlon  of  remedies  where  a  pledgee 
sells  the  pledge  without  authority.  Henry  v, 
Marvin,  8  B.  D,  Smith,  71. 

32.  Convendon  of  pledge  by  pledgee. 
Where  a  pledgee  has  sold  the  pledge  without 
right  to  do  so,— «.  ^.,  where  he  sells  without 
sufficient  notice, — no  tender  of  the  deht  is  ne- 
cessary hefore  suit  for  the  conversion.  The 
pledgee  having  voluntarily  put  it  out  of  his 
power  to  restore  the  pledge,  a  tender  would 
be  fruitless.  [4  Den.,  227.]  Ct.  of  Erron^ 
1805,  Cortelyou  «.  Lansing,  2  Gai,  Oas.y  200 ; 
1844,  Dykers  «.  Allen,  7  mil,  497.  Ct.  of 
Appeals,  1849,  Wilson  v.  Little,  2  i^.  Y,  (2 
Comit),  448.  2^.  Y.  Com.  PI,  Sp.  T.,  1867, 
Lewis  t>.  Graham,  4  AblottB^  Pr.,  106. 

33.  If  the  pledgee  sells  the  pledge  without 
right  to  do  so,  and  afterwards  sues  the  pledgor 
for  the  balance  of  the  debt,  the  pledgor  may 
set  off  the  actual  value  of  the  pledge.  Svr- 
preme  Ct.,  1847,  Steams  e.  Marsh,  4  Ben.,  227. 

34.  Notwithstanding  the  death  of  the  pledg- 
or after  a  conversion  of  the  pledge,  by  a  sale 
without  demand  and  notice  to  redeem,  his 
right  of  action  against  the  pledgee  survives  to 
the  personal  representatives  of  the  former. 
Ct.  of  Errors,  1806,  Oortelyou  «.  Lansing,  2 
Cai.  Cos.,  200.* 

35.  The  pledgee  acquires  only  a  special  prop- 
erty in  the  pledge.  If  it  is  converted  by  one 
who  derives  title  from  the  general  owner,  the 
pledgee  can  recover  only  to  the  extent  of  his 
lien.  Supreme  Ct.,  1848,  Brownell  9.  Haw- 
kins, 4  Barb.,  491. 

36.  — by  pledgor  after  redeliveiy.  Where 
promissory  notes  are  pledged  by  a  debtor  to 
secure  a  debt,  the  pledgee  acquires  a  special 
property  in  them.  That  property  is  not  lost 
by  their  being  redelivered  to  the  pledgor  to 
enable  him  to  collect  them;  the  principal 
debt  being  still  unpaid.  Money  which  he  may 
collect  upon  them  is  the  specific  property  of 
the  creditor.  It  is  deemed  collected  by  the 
debtor  in  a  fiduciary  capacity.  Supreme  CU, 
1848,  White  «.  Piatt,  6  Den.,  269. 

37.  The  pledgee  of  a  bond  delivered  it  to 
the  owner,  to  exchange  it  for  and  bring  back 
stock  to  be  substituted  for  it  as  security ;  and 
the  latter  converted  it.  Held,  that  the  pledgee 
could  maintain  trover  against  him,  and  recover 
the  amount  due,  not  exceeding  the  value  of 


*  See  this  case  in  table  of  Casis  Cbitiouxd,  Vol. 
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the  bond  with  in  teres 
1848,  Hays  v.  Riddle,  ] 
3a  Loos  of  pledge, 
debt  is  duly  tendered  t< 
fused  by  him,  and  the 
in  value  in  his  hands,  ] 
loss.  F.  Chan.  Ct,  11 
son,  2  Bdw.,  461. 

39.  F.  being  indebtec 
of  a  third  person  as  cc 
obligor  in  the  bond  of 
bond  in  land  at  a  cei 
quested  R.  to  accept  th 
The  obligor  afterwards 
the  bond  was  wholly  Ic 
not  made  himself  liabl 
the  amount.  Ct.  of  E 
der  «.  Barrow,  17  John 

40.  Bfll  to  foreolofl 
debt  is  unliquidated  in 
der  it  necessary  for  the 
for  the  debt,  before  re 
He  may  file  a  bill  in  e 
pledge,  and  have  his  da 
proceeding.  A.  V,  Chi 
V.  Woodward,  2  Sandf. 

41.  Bill  to  redeem. 
cannot,  in  every  case, 
redeem  the  pledged  goc 
cial  ground  is  shown,  ai 
idends  received  by  the 
there  has  been  an  assij 
a  bill  in  equity  will  lie 
1860,  Hasbrouck  v.  Van 

42.  Bona-flde  pure] 
protected,  although  the 
notice  to  the  pledgor.  I 
487. 

43.  F.  delivered  to  1 
belonging  to  F.,  with 
transfer.  £.  pledged  th 
advanced  in  good  faith 
right  to  retain  the  stock 
standing  that  E.  acquin 
and  was  not  entitled,  aa 
F.,  to  part  with  it.  The 
were  presumptive  evide 
which  L.,  having  no  noi 
had  a  right  to  rely.  2^. 
Fatman  v.  Lobach,  1  B 

44.  Pledge  in  fraud  < 
a  pawnbroker  had   nc 
pawning  a  ring  with 
owner,  and  that  he  had 
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tbft  real  owner;  and  he  subsequently  gave  up 
the  pledge  to  the  pawnor  on  an  affidavit 
of  loes  of  the  ticket; — Held^  he  was  liable  to 
the  real  owner  for  its  value.  If.  T.  Cam,  PL^ 
1866,  Daell  «.  Oudlipp,  1  Hilt,  166. 

49.  CoKpoxatlQBL  Pledging  its  notes  by  a 
moneyed  corporation,  forbidden.  LawzqfliMij 
«08,  ch.  247,  f  10. 

46.  Penalty.  On  factor  or  ageat  for  pledging 
merchandise,  oc.  Intrusted  to  him,  witA  intent 
to  defraud.    Lam  <tf  18S0,  204,  ch.  179.  §  7. 

As  to  power  of  an  Agent  Factor,  ^.,  to 
pledge  goods  of  his  principal,  see  Faotob  ; 

PBOrOlPAL  XSD  AckBNT. 


POIBOK. 

1.  Adminiatextog  poison  to  human  being 
with  intent  to  kill,  made  punishable.  ZSeo, 
8tat.,  666,  §  87. 

2.  —  to  horses,  cattle,  ftc.,  declared  punisha- 
ble.   2  i^ev.  a^ot.,  66S,  §  14. 

3.  Polaoning  food,  apringa,  &c.,  with  in- 
tent to  injure  human  bemg,  made  punishable. 
2  Reo,  StaL,  666,  f  88. 

4.  0ala  of  poisons.  Apothecary,  druggist, 
or  other  person  selling  poison  without  label,  de- 
clared guilty  of  misdemeanor.  2' Rev.  Stat.,  694, 
S23.  % 

9.  Sale  of  poisons  regulated ;  record  of  sales 
required  to  be  kept;  taid  labels  to  be  afEbced. 
Laws  qf  1860,  765,  ch.  443 :  amended,  Lam  of 
1862,  468,  ch.  278. 


POUCZL 

1.  Rewards.  The  policy  of  the  law  does 
not  prohibit  police  officers  from  participating 
in  extra  rewards  publicly  offered  for  the  dis- 
covery of  crime  or  recovery  of  stolen  prop- 
erty. Such  rewards  are  voluntary  offerings 
for  extraordinary  efforts  where  ordinary  means 
seem  ineffectual.  [Citing  9  Wend.,  262  ;*  and 
distinguishing  Hopk.,  11.]  F.  Chan.  Ct.^  1888, 
City  Bank  v.  Bangs,  2  Mw.,  96. 

2.  Conunlsaioners.  The  Board  of  Police 
for  the  Metropolitan  Police  District,  created 
by  2  Laws  of  1867,  200,  ch.  669,  consiste  of 
the  five  commissioners  appointed  under  the  act, 
and  the  mayors  of  New  York  and  Brooklyn. 
The  five  commissioners,  appointed  by  the  act, 
do  not  constitute  the  board ;  and  the  mayors, 
although  members  of  the  board,  are  not  com- 
missioners.   Supreme  Ct.^  Sp.  T.,  1867,  People 


*  The  deciftion  in  Hatch  «.  Mann  (9  W&nd.^  262), 
invoked  here  as  an  authority,  was  reversed  15  /</.,  44. 


V.  Metropolitan  Police  Oommissionersi  6  Ab- 
botts'Pr.,Ul. 

3.  A  precept — e.  g^  an  alternative  manda- 
eAus — ^a4dres9ed  to  the  police  commisnoners, 
does  not  embraoe  the  two  mayors,  and  so  is 
not,  even  in  effect,  addressed  to  the  Board  of 
Police.    lb. 

C  The  act  to  estabUsh  a  Metropolitan 
PoUpe  District  (J[mu>9  of  1867,  ch.  669), 
transferred  to  the  force  thereby  created  the 
members  of  the  then  existing  police  in  New 
York  and  Brooklyn,  without  any  affirmative 
act  of  acceptance  on  their  part.  Officers  thus 
transferred  who  discharged  the  police  duties 
required  of  them,  but  refused  to  recognize  the 
authority  of  the  new  superiors  appointed  over 
them  by  the  act  of  1867,  are  to  be  deemed  as 
guilty  of  insubordination  in  office,  subjecting 
them  to  removal  upon  conviction,  but  not  as 
refusing  to  accept  or  as  abdicating  their  office. 
CL  of  Appeals^  1869,  People  «.  Metropolitan 
Police  Board,  19  K  7.  (6  Smith\  188.  To 
the  same  effect,  Supreme  Ct.^  Sp.  T.,  1867, 
MoDermott  t.  Metropolitan  Police  Board,  6 
Abbotts'  Pr.,  422. 

5.  Removal  of  a  member  of  the  force  must 
be  in  strict  conformity  to  the  provisions  of  the 
act  and  the  rules  of  tiie  board.  Supreme  Ct.^ 
1868,  People  v.  Board  of  Police,  6  AbbotW 
Pr.,  162;  J^.  T.,  1867,  McDermott  v.  Metro- 
politan Police  Board,  6  /<2.,  422.  Ct.  of  Ap- 
peals^ 1868,  People  e.  Board  of  Police,  7  /<£., 
87. 

6.  Certiorari  is  the  proper  remedy  for  re- 
view of  proceedings  of  the  board  in  making 
removals.  Supreme  Ct.^  1868,  People  e.  Board 
of  Police,  6  Abbotte'  Pr.,  162.  Ct.  qf  Appeals, 
1868,  People  e.  Board  of  Police,  7  Id.,  87. 

7.  As  the  statute  provided  that  no  member 
removed  should  be  reappointed,  proceedings 
of  removal,  though  absolutely  void,  should  not 
be  permitted  to  stand  on  record;  but  a  person, 
whether  a  member  or  not  of  ttie  force,  who 
has  been  illegally  declared  to  be  removed,  is 
entitled  to  have  such  void  proceedings  reversed. 
Ct.  of  Appeals,  1868,  People  e.  Board  of  Po- 
lice, 7  Abbotts'  Pr.,  87. 

8.  Ifoans.  The  Metropolitan  Police  Act  of 
1867,  ch.  669,  confers  no  authority  for  raising 
by  loan  of  moneys  for  meeting  payments  due 
to  the  members  of  the  force,  before  the  tax 
authorized  by  §  26  has  been  collected.  N,  F. 
Com.  PI,  Sp.  T.,  1867,  Fitzpatrick  e.  Flagg, 
6  Abbotts'  Pr.,  218.  j 
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9.  That  the  doty  of  enforcing  all  the  pub- 
lic ordinances  of  the  city,  is  imposed  by  law 
upon  the  Board  of  Metropolitan  Police  Com- 
missioners. K  Y,  Com,  PL,  Sp,  T,,  1858,  N. 
Y.  &  Harlem  R.  R.  Co.  v.  Mayor,  &c.,  of  N. 
Y.,  1  mit,  662. 

10.  The  act  cstabllBhlng  the  Metropolitan 
Police,  amended.    Lavm  of  1S60,  486,  ch.  259. 

As  to  the  Constltationality  of  the  Metro- 
politan Police  Act,  'see  Constitutional  Law, 
328. 
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I.  SrPPORT  OF  POOR  PERSONS,  BKFORB  THB  RE- 
VISED Statutes. 
II.  Under  the  Revised  Statutes. 

I.  Beforb  THB  Beviskd  Statutbs. 

1.  Bringing  into  the  State.  The  act  of 
1827  (Law9  o/lB27y  266),  imposing  a  penalty 
on  any  person,  who,  without  legal  authority, 
brings  a  paaper  into  any  dty  or  town  within 
this  State,  in  which  he  has  not  a  legal  settle- 
ment,— applies  whether  the  pauper  is  brought 
from  another  State,  or  from  another  town  in 
this  State.  To  constitute  the  offence,  how- 
ever, there  must  be  an  evil  intent  against  the 
law.  Bu^eme  Ct.,  1882,  Thomas  e.  Ross,  8 
Wend,,  672. 

2.  An  action  by  overseers  of  the  poor  does 
not  lie,  at  common  law,  against  a  person  who 
has  brought  a  foreign  Ipauper  into  the  town. 
The  only  remedy  is  an  action  for  the  statute 
penalty.  [1  Rev.  L.,  279.]  Suprefne  Ct.,lSl^ 
Crouse  v.  Mabbett,  11  Johnt.,  167. 

3.  What  ooDstitatee  settlement — Resi- 
dence. Paupers  coming  directly  from  an- 
other State,  do  not  gain  a  settlement  here, 
merely  by  a  year's  residence.  The  words 
*^  coming  directly  from  some  foreign  port  or 
place,*'  mean  from  a  place  out  of  the  United 
States,  without  passing  through  any  sister 
State.  'Supreme  Ct,y  1821,  Overseers  of  Chat- 
ham 9.  Overseers  of  Middlefield,  19  Jokne,, 
66. 

4.  Service.  Residence  in  the  State,  at  ser- 
vice, without  any  fixed  time  for  its  continu- 
ance, and  under  a  verbal  agreement  for  the 
payment  of  wages,  does  not  gain  a  settlement 


Supreme  Ot,,  1808,  y^ 
K  Y.,  8  JoTine,,  16. 

5.  A  Mnflfng  by 
and  a  service  under  i 
the  apprentice  a  settlei 
petent  for  the  town  t 
of  tfie  binding.  SupTi 
of  Hudson  V,  Overseers 
245.  Followed,  1826, 
Overseers  of  Oswegatc 
Overseers  of  Hamiltot 
6  Id,,  668. 

6.  Apprenticeebip 
sufficient  to  gain  a  8< 
279.]  Supreme  Ct,  1 
kayuna  v.  Overseers  of 

7.  Where  a  master  a 
have  the  services  of  h 
between  the  parties,  al 
the  legal  interest  of  t 
with  the  privity  and  c< 
serves  such  other  pers- 
by  gains  a  settlement 
Sett  Oas.,  91,  96,  138, 
1001,  1116 ;  8  D.  &  I 
1826,  Overseers  of  Gui 
Knox,  6  C(yu),,  868. 

&  Taxes.  Under  1 
279, — providing  that  i 
by  being  charged  with 
years, — ^the  act  of  the  < 
pauper's  tax  without  1 
circumstances  which  ' 
collector  to  recover  it  i 
a  settlement.  Suprem 
of  Wallkill  V,  Oversee 
Johns.,  87 ;  and  see  C 
Overseers  of  Smith ville 

9.  One  who  is  isissess^ 
way,  is  not  thereby  a 
a  settlement    Supreme 
Amenia  v.  Overseers  of 

To  the  same  effect  is 

10.  Purchase  of  Ian 
gained  by  purchase,  ij 
valid  in  law  passes  by 
in  the  case  of  a  mista 
Supreme  Ct,,  1814,  Ov 
Overseers  of  Windham, 

11.  Improving  and 
town  while  residing  in 
confer  a  title  by  possesi 

IZ  Told  contract 
only  be  paid,  but  an  i 
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land,  either  legal  or  equitable,  must  be  actually 
aoquired.  If  the  Tendor,  therefore,  has  no 
title  or  interest  in  the  land  which  he  under- 
takes to  sell,  the  vendee  is  not  a  purchaser, 
within  the  meaning  of  the  statute,  although 
he  may  have  paid  a  full  consideration  for  a 
good  title.  [11  Johns.,  7.]  Thus  a  contract 
to  purchase  from  an  executrix,  who  has  no 
power  to  sell,  is  not  enough,  nor  does  a  subse- 
quent order  of  a  surrogate,  for  sale,  confirm  a 
title.  Supreme  Ct^  1824,  Overseers  of  Bridge- 
water  «.  Overseers  of  Brookfield,  8  Cbw.,  299. 

13.  XSqnitable  Interest  Where  the  pauper 
pays  the  consideration,  and  the  deed  is  taken 
in  the  name  of  a  third  person,  it  is  a  purchase 
within  the  statute,  and  the  equitable  title  gives 
him  a  settlement.  An  indefeasible  equitable 
interest  is  suflBcient  Supreme  Ct.^  1817,  Over- 
seers of  Whitestown  «.  Overseers  of  Constable, 
14  JohM.^  469.  Approved,  1819,  Overseers  of 
Augusta  0.  Overseers  of  Paris,  16  /<2.,  279. 

14.  But  where  the  legal  title  is  not  acquired, 
payment  and  taking  possession  must  be  clearly 
shown.  Supreme  Ct.^  1819,  Overseers  of  Au- 
gusta «.  Overseers  of  Paris,  16  Johns,^  279. 

15.  A  contract  for  the  conveyance  of 
land  is  not  a  purchase  within  the  statute. 
Supreme  Ct,^  1817,  Overseers  of  Scaghticoke 
«.  Overseers  of  Brunswick,  14  Johns.^  199; 
but  compare  Overseers  of  Whitestown  v.  Over- 
seers of  Constable,  /d,  469. 

16.  Consideration.  It  is  competent  for 
the  overseers  to  show  the  true  consideration, 
whatever  may  be  that  expressed  in  the  deed. 
Estoppels  from  contradicting  a  writing  by 
parol,  do  not  extend  to  strangers,  who  have 
an  iuterest  in  the  truth  of  the  case.  Supreme 
Ot^  1818,  Overseers  of  New  Berlin  «.  Overseers 
of  Norwich,  10  Johne,^  229, 

17.  Distinct  proof  of  the  value  of  the  con- 
sideration is  necessary ;  conjecture  that  it  was 
worth  over  $75  is  not  enough.  Supreme  Ot^ 
1821,  Overseers  of  Pompey  o.  Overseen  of 
Laurens,  19  Johne,^  288. 

18.  Where  the  consideration  fails  or  proves 
to  be  a  nullity,  so  that  the  contract  could  not 
be  specifically  enforced,  the  equitable  estate  is 
defective,  and  cannot  lay  the  foundation  of  a 
settlement.    lb, 

19.  Interest.  Where  interest  is  part  of  the 
agreement  on  the  purchase,  it  is  a  part  of  the 
consideration  within  the  statute.  Supreme 
Ct.^  1817,  Overseers  of  Whitestown  «.  Over- 
seers of  Constable,  14  Johns.^  469. 


20.  Renting.  Living  on  and  occupying  a 
farm  of  the  yearly  value  of  $100,  on  shares, 
for  two  years, — Held^  a  bona^fide  renting  and 
payment  of  rent  within  the  act.  Supreme  Ot.^ 
1817,  Overseers  of  Fort  Ann  v.  Overseers  of 
Eingsbury,  14  Johne,,  865. 

21.  Where  the  produce  rendered  by  the 
pauper  in  such  case  to  the  landlord  did  not 
amount  to  $80,  in  any  year  except  one, — 
ffeld^  that  this  was  not  a  suflScient  renting 
and  payment  within  the  statute.  Supreme 
Ct.^  1818,  Overseers  of  Plattekill  v.  Overseers 
of  New  Paltz,  15  Johns,^  806. 

22.  Holding  office.  Serving  as  constable 
for  part  of  a  year,  and  then  removing  from 
the  town  and  occasionally  returning  merely 
to  collect  fees  and  settle  old  accounts,  is 
not  such  an  execution  of  a  public  annual  of- 
fice, during  one  whole  year,  as  to  give  a  set- 
tlement under  the  act  Supreme  Ct^  1819, 
Overseers  of  Sherburne  «.  Overseers  of  Nor- 
wich, 16  Johna,^  186. 

23.  Derivative  oettlemente — Hnsband 
and  wife.  Where  a  woman  has  land  in  one 
town  and  her  husband  resides  in  another,  her 
settlement  is  the  latter  place.  [1  BL  Oom., 
854.]    lb, 

24.  If  a  woman  having  a  settlement  marries 
a  man  who  has  none,  she  retains  her  maiden 
settlement,  and  may  be  removed  to  it.  [Citing 
8  Con.,  N.  S.,  602 ;  and  disapproving  16  Johns., 
186.]  Supreme  Ct.^  1827,  Overseers  of  Otsego 
9.  Overseers  of  Smithfield,  6  Cow,^  760. 

25.  Infant  The  place  of  birth  of  an  infant 
\%  prima  fade  his  settlement,  unless  it  can  be 
shown  that  the  parents  had  a  settlement  else- 
where. Supreme  Ot.^  1819,  Overseers  of  Ver- 
non V,  Overseers  of  Smith ville,  17  Johna.^  89 ; 
1826,  Overseers  of  Bern  v.  Overseers  of  Ejiox, 
6  Oou>.^  488. 

26.  Where  a  father  gains  a  settlement,  his 
minor  child,  though  not  residing  with  him,  or 
under  his  immediate  charge  or  control,  has  a 
derivative  settlement  in  the  same  town.  Su- 
preme Gt,^  1822,  Adams  «.  Oaks,  20  Johne.^  282. 

27.  Baatard.  Under  1  Bev.  L.,  280,  the' 
settlement  of  a  bastard  child  is  the  last  legal  ^ 
settlement  of  the  mother.  Supreme  Ot^  1819, '  \ 
0  verseers  of  Canajoharie  o.  Overseers  of  Johns-  ^ 
town,  17  Johns,^  41.  To  the  contrary  was, 
1817,  Delavergne  f>.  Noxon,  14  /i.,  888. 

28.  Emancipation  of  son.  A  father  who 
I  has  a  legal  settlement  cannot  by  emancipation 
I  devest  the  derivative  settlement  of  his  unmar- 
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ried  minor  son.  Sach  son  mnst  have  gained 
■a  settlement  in  his  own  right,  or  contracted  a 
relation  inconsistent  with  the  idea  of  his  being 
in  a  subordinate  situation  in  his  father^s  fam- 
ily. [8  T.  R,  866;  Barr.,  S.  0.,  270;  1  Str., 
488,  881.]  Supreme  Ct,  1828,  Adams  v,  Fos- 
ter, 20  Johm,^  452;  and  see  Adams  «.  Oaks, 
Id.,  282. 

29.  Parent  and  obild.  If  it  does  not  ap- 
pear that  a  pauper  has  gained  a  settlement  in 
his  own  right,  his  settlement  is  that  of  his 
father.  8o  held,  in  the  case  of  an  adult.  Su- 
preme Ct.,  1824,  Overseers  of  Niskayuna  «. 
Overseers  of  Albany,  2  Cow,,  587. 

30.  If  the  father  has  no  settlement,  that  of 
the  mother  governs.  Supreme  Ct.,  1826,  Over- 
seers of  Bern  «.  Overseers  of  Knox,  6  Ck>w.,  488. 

31.  Slave.  The  proper  construction  of  the 
provisions  of  2  Rev.  L.  of  1818,  206;  and  1 
Id.,  292,  in  relation  to  the  removal  back  to  the 
settlement  of  the  master,  of  slaves  who  wander 
from  town  to  town.  Overseers  of  Claverack 
•0.  Overseers  of  Hudson,  15  Johns,,  288. 

32.  Certifioate  of  mannmJaaion  of  a  slave, 
by  overseers  of  the  poor, — Eeld,  sufficient  to 
charge  the  town  with  his  support  as  a  pauper, 
and  consequently  to  exonerate  the  former 
owner^s  executors  from  liability  for  his  sup- 
por|.  Supreme  Ct,,  1812,  Hopkins  «.  Fleet,  9 
Johns.,  225. 

33.  Where  a  town  Is  divided  and  each 
directed  by  law  to  maintain  its  own  poor,  one 
who  afterwards  becomes  a  pauper  is  to  be 
deemed  settled  within  that  town  which  em- 
braces the  place  of  his  birth ;  not  that  where 
he  may  have  resided  at  the  time  of  the  divi- 
sion. Supreme  Ot,,  1808,  Overseers  of  Wash- 
ington V.  Overseers  of  Stanford,  8  Johns,,  198. 

34.  What  order  is  evidence  of  settle- 
ment The  allowance  for  the  support  of  a 
pauper,  made  on  inquiry  by  a  justice  and  over- 
seer,— Held,  sufficient  evidence  of  his  settle- 
ment, and  that  it  authorized  the  overseer  to 
contract  for  the  support  of  the  pauper  within 
its  limits.  Supreme  Ot.,  1829,  Palmer  v,  Van- 
denbergh,  8  Wend.,  198. 

35.  Where  an  order  is  appealed  from,  but 
the  respondent  yielding,  the  appeal  is  aban- 
doned by  consent,  the  order,  though  unre- 
versed, is  not  evidence  of  the  pauperis  settle- 
ment. Supreme  Ot.,  1819,  Overseers  of  Ver- 
non V,  Overseers  of  Smithville,  17  Johns.,  89 ; 
6.  P.,  1824,  People  v.  Supervisors  of  Oayuga, 
2  Cow.,  580. 


36.  Removal — Con 

moval  stated  to  have  b 
of  "the  poormasters," 
ces  may  act  on  in  forma 
source,  or  on  their  ow 
Ct.,  1806,  Overseers  oi 
seers  of  Mamakating,  1 

37.  A4iudication  a 
order  of  removal  must 
that  the  pauper  had  a 
came  last  from,  the  to^ 
removed.  Supreme  C 
Newburgh  v.  Overseen 
880. 

38.  An  order  statin 
not  discover  that  the 
settlement,  and  express] 
from  S.,  is  a  sufficient 
ize  them  to  order  her 
Supreme  Ct.,  1806,  Ov 
V,  Overseers  of  Mamaki 

39.  An  adjudication 
that  a  pauper's  legal  t 
equivalent  to  saying,  hi 
Supreme  Ct.,  1819,  O 
Overseers  of  Smithville 

40.  —  as  to  mode  c 
ces  ordered  paupers  t 
town  of  W.  whence  lasl 
to  be  delivered  to  the 
from  constable  to  consi 
be  transferred  to  their 
tlement,  if  such  could 
State.  Eeld,  that  the  < 
yond  the  town  of  W. ; 
place  or  purpose,  was 
Supreme  Ct,,  1811,  Ov( 
Overseers  of  Guilderlai 

41.  Costs.  Under  s 
an  order  of  removal,  t 
costs.  Supreme  Ct.,  li 
burgh  V.  Overseers  of  I 

42.  Saperaeding. 
moval  has  been  made,  a 
and  maintained  accon 
taken,  the  justices  by 
cannot  supersede  it.  St 
seers  of  Southfield  v.  i 
grove,  2  Johns.,  105. 

43.  XSzpense  of  pan 
moved.    To  authorize 
1  Rev.  L.,  571,  with  th. 
unable  to  be  removed, 
tlement  must  have  b( 
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seotion  7,  bj  an  order  of  two  jastioee,  after  an 
examination  of  the  panper  on  oath.  Supreme 
Ot.,  1810,  Voorhis  v.  Whipple,  7  Jbhns.^  89. 

So,  also,  in  the  case  of  a  charge  on  the 
county  under  section  25.  Supreme  Ot,^  1825, 
Exp,  Overseers  of  Gates,  4  05w.,  187;  over- 
ruling Adams  v.  Supervisors  of  Oolnmbia,  8 
Zohne,,  828 ;  Esep,  Bennet,  1  Oow.^  204. 

44.  Under  section  16,  such  an  a^ndication, 
made  subsequent  to  the  warrant,  does  not 
make  it  valid.  Supreme  Ot,^  1810,  Voorhis  «. 
Whipple,  7  Johne.^  89.  Otherwise,  under  seo- 
tion 26,  1829,  People  «.  Supervisors  of  Oswe- 
go, 2  Wend.,  291. 

45.  Zbcpeoses  after  removal  nnder  order 
flubaequently  qoaalied.  After  removal  of  a 
pauper,  the  order  for  his  removal  was  quashed 
on  appeal,  but  he  was  so  ill  that  he  could  not 
then  be  carried  back.  Held,  that  as  quashiug 
the  order  did  not  establish  that  the  settlement 
was  in  the  town  from  which  he  had  been  re- 
moved, the  overseers  of  that  town  were  not 
liable  on  any  implied  promise  to  pay  his  ex- 
penses to  the  overseers  of  the  other  town  after 
the  order  was  quashed.  Supreme  Ct,^  1816, 
Brooks  «.  Read,  18  Johne.,  880. 

46.  But  an  action  for  such  expenses  may  be 
sustained  on  allegations  that  the  pauper  had 
no  legal  settlement  within  the  State,  for  this 
shows  that  the  town  which  obtained  the  re- 
moval unjustly  cast  the  burden  on  the  other. 
Supreme  Ot,,  1818,  Overseers  of  Pittstown  «. 
Overseers  of  Plattsburgh,  15  JohfM.y  486. 

47.  On  a  subsequent  trial  of  this  case,  it 
being  shown  that  the  pauper  had  a  legal  set- 
tlement within  the  State,  in  a  third  town, — 
Held^  that  the  overseers  were  not  liable.  Their 
proceedings  must  be  presumed  to  have  been 
in  good  faith,  and  the  statute  omits  to  require 
a  town  to  take  back  a  pauper  thus  removed. 
Supreme  Ot,  1820,  Rouse  v,  Moore,  18  Johns,, 
407;  and  see  Grant  o.  Fancher,  5  Ooie,,  809. 

48.  Order,  when  not  neoeasary.  Where 
a  pauper  has  become  actually  chargeable  to  a 
town,  an  order  that  he  remove  to  the  place  of 
his  last  legal  settlement  is  not  necessary  before 
issuing  a  warrant.  Supreme  Ot,  1819,  Over- 
seers of  Vernon  v.  Overseers  of  Smithville,  17 
Johns,,  89. 

49.  AppeaL  Under  section  7  of  the  act, — 
giving  an  appeal  where  a  town  is  aggrieved 
by  an  adjudication  for  removal, — a  town  can- 
not be  deemed  aggrieved  where  the  pauper 
dies  after  the  order,  and  no  steps  have  been 


taken,  and  it  does  not  appear  that  any  will  be 
taken,  to  collect  from  them  the  expenses.  Su^ 
preme  Ct.,  1828,  Adams  «.  Foster,  20  Jehns^ 
402. 

50.  Abandoned  appeal.  An  order  remov- 
ing a  pauper,  appealed  from,  and  abandoned  by 
the  town  removing  him,  who  consent  to  take 
back  the  pauper  without  tiying  the  ai^eal,  b 
not  conclusive  as  between  that  town  and  the 
county.  Supreme  Gt,,  1824,  People  «.  Super- 
visors of  Cayuga,  2  Cow,,  580. 

51.  Bffaot  of  the  Revieed  Statatea  on  the 
jurisdiction  of  the  general  sessions  of  appeals 
then  pending  from  orders  of  removaL  Over- 
seers of  Milan  o.  Supervisors  of  Dutchess,  14 
Wend,,  71. 

52.  Suppoit  An  order,  signed  by  two  jus- 
tices, to  an  overseer  of  the  poor,  to  provide 
for  the  maintenance  of  a  pauper,  under  the 
laws  of  Sees.  82,  oh.  90,  §  1,  is  valid.  Supreme 
Ct,,  1811,  Adams  if.  Supervisors  of  Columbia, 
8  Johne,,  823. 

53.  And  though  such  order  does  not  redte 
that  the  justice  and  overseer  inquired  into  the 
state  and  circumstances  of  the  pauper,  before 
giving  the  order,  such  an  inquiry  will  be  at- 
tended to  have  been  made  and  implied  from 
the  order.    Ih, 

54.  .The  justice  and  overseer  need  not^nake 
the  inquiry  together,  for  the  order  is  not  to  be 
their  joint  act.    lb, 

55.  Under  the  act  of  1809, — ^authorizing  Jus- 
tices to  direct  the  overseers  to  provide  for  a 
pauper, — ^the  justice  has  a  reasonable  discre- 
tion as  to  the  nature  and  extent  of  the  weekly 
allowance ;  and  medidnee  and  the  attendance 
of  a  physician  are  chargeable.    lb, 

56.  A  Btatnte  dlvidlne;  a  town  directed 
the  overseers  to  divide  the  money  and  the 
poor,  and  that  each  town  formed  by  the  di- 
vision should  thereafter  support  their  own 
poor, — HM,  that  an  agreement  of  the  over- 
seers not  to  divide  the  poor,  but  that  they 
should  be  supported  by  the  towns  Jointly,  was 
unauthorized,  and  would  not  support  an  action 
by  the  overseers  of  one  town  against  those  of 
the  other.  Supreme  Ct,,  1820,  Overseers  of 
Norwich  ©.  Overseers  of  New  Berlin,  18  Johns^ 
882. 

57.  Deianlt  If  an  overseer,  summoned  to 
show  cause  why  a  warrant  of  distress  should 
not  issue  against  him  for  sustenance  of  a  pan- 
per, omits  to  appear,  he  cannot  appeal  from 
the  acyudication  made.    The  principle  that  a 
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JndgmeDt  bj  de&nlt  for  want  of  appearance 
k,  for  thif  purpose,  equivalent  to  a  Judgment 
on  confession,  should  be  applied  to  all  Judicial 
proceedings,  where  an  appeid  is  allowed.  Su- 
prefM  Ot^  1822,  Adams  v.  Oaks,  20  JohM.^ 
282. 

sa  Slave.  Uoder  the  laws  of  1817,  ch. 
^^7,  §  7, — making  a  person  manumitting  a 
slave  liable  for  his  maintenance  in  case  he  be- 
comes a  charge,— no  adjudication  of  settlement 
is  necessary  to  make  it  the  duty  of  overseers 
to  relieve  him,  and  to  look  to  the  former  mas- 
ter for  reimbursement.  Supreme  Ot,^  1927, 
Warren  «.  Brooks,  7  Ciw.,  218. 

59.  Support  oat  of  poor-hoiiae.  In  coun- 
ties which  have  adopted  the  county  poor-house 
system,  an  account  for  supporting  a  pauper 
out  of  the  poor-house,  in  pursuance  of  a  jus- 
tice's order,  need  not  be  audited  by  the  town 
auditors  before  allowance  by  the  board  of  su- 
pervisors. Supreme  OL^  1828,  People  «.  Su- 
pervisors of  Washington,  1  Wend.^  76. 

60.  Contracts  for  the  rapport  of  a  pauper 
for  an  indefinite  period,  are  revocable.  Su- 
preme Ot,^  1829,  Palmer  9.  Yandenbergh,  8 

Wend.,  198 ;  1838,  McLees  v.  Hale,  10  Id,,  426. 

61.  By  tbe  act  of  1024^  paupers  must  be 
supported  by  the  county  in  which  they  hap- 
pened to  be  on  the  day  that  act  took  effect. 
Supreme  Ot^  1829,  Pidmer  f.  Yandenbergh, 
8  Wend^y  198. 

62.  Testimony  of  overaaer.  The  Oourt  of 
Sessions  ought  not  to  compel  one  of  the  over- 
seers, who  is  a  party  to  an  appeal,  to  testify 
before  them ;  but  as  their  proceedings  are  not 
before  a  Jury,  their  doing  so  is  not  a  ground 
for  reversing  their  order.  Supreme  Ot^  1818, 
Overseers  of  Plattekill  v.  Overseers  of  New 
Palt^  15  Johne^y  805. 

63.  Matten  of  fonn  in  orders  for  the  relief 
of  paupers, — ^to  be  overlooked.  Adams  f>.  Su- 
pervisors of  Columbia,  8  Johns.,  828. 

64  The  ■nperviflora  of  a  ooanty  are  not 
bound  to  allow  a  charge  for  services  relative 
to  a  pauper,  unless  a  previous  order  of  a  Jus- 
tice has  been  obtained,  or  the  services  were 
rendered  upon  the  request  of  the  overseers  of 
the  poor,  and  the  account  presented  to  them 
for  payment  Supreme  Ot,  1821,  Hull  e.  Su- 
pervisors of  Oneida,  19  Johns,,  259. 

65.  UabUity  of  overBeara.    An  overseer 

of  the  poor,  who  with  control  of  the  property 

of  a  pauper,  and  as  a  trustee  with  the  fund  in 

hand,  promises  in  writing  to  pay  a  debt,  is  bound 
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to  pay  it.    [7  Johns.,  99 
Holly  V.  Rathbone,  8  Ji 

66.  Overseers  of  the 
any  case  for  supplies  i 
without  their  request,  a 
quent  promise  to  pay 
authorize  them  to  ma 
without  an  order  of  a  Jb 
not  be  deemed  bound  t 
law  will  false  no  implied 
Ot  of  Errors,  1825,  Got 
644;  Flower  v,  Allen, 
effect,  1815,  Everts  v.  A 

67.  A  physician  cam 
overseers  for  bis  service 
rendered  at  their  reques 
quently  promised  to  pay 
Everts  v.  Adams,  12  JoA 

68.  It  is  no  defence  tc 
overseer  of  the  poor,  for 
by  plaintiff  to  a  pauper  i 
overseer,  and  on  his  pron 
plaintiff  paid,  that  no  o 
the  pauper  had  ever  beei 
1818,  King  «.  Butler,  11 
pare  Olney  v.  Wiokes,  1 
Fanoher,  5  Oow.,  809. 

69.  An  action  on  the  c 
overseers  of  the  poor  for 
to  apply  to  a  Justice  of  t, 
to  provide  for  a  paupe 
from  motives  of  humanit} 
Supreme  Ot,  1826,  Mini 
(Jew,,  276 ;  and  see  Pal 
8  Wend.,  198. 

70.  Contraota.  Oven 
power  to  bind  themseh 
tract,  and  these  contract 
their  authority,  are  bin 
successors.  Supreme  i 
Yandenbergh,  8  Wend.,  '. 

71.  A  mandamus  will  ] 
of  the  party,  to  compel  t 
county  to  audit  and  pay  \ 
not  been  adjusted  and  p 
in  pursuance  of  the  justi 
€t,  1811,  Adams  «.  Sup 
%  Johns.,  Z^. 

n.  XJndsbtheRe 

72.  Parents  and  ohi] 
support  each  other.  Hoc 
\iUo.SUA.,^U.%\.  Cod 
Pakbmt  Ain>  Child. 
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73.  Tbat  ability  to  Mipport  may  conaist  Id 
ability  to  earn  by  dadly  labor,  bat  in  8uoh  a 
case,  where  the  court  ordered  several  sons  to 
con  tribute  to  the  father's  support,  it  refused 
to  make  the  order  bind  them  jointly.  Bernar- 
du8  V.  Williamson,  1  Wheel  Or.,  284. 

74.  Other  remedy.  The  superintendents 
of  the  poor  are  not  bound,  before  proceeding 
to  compel  a  relative  of  a  poor  person  to  sup- 
port BucH  poor  person,  to  resort  to  a  bond 
given  by  another  relative  for  the  support. 
Gen,  Sets,,  1845,  Anonymous,  8  JV.  F.  Leg. 
Ohe.,  864. 

75.  Where  there  is  a  relative  of  a  poor  per- 
son of  sufficient  ability  to  support  such  person, 
it  is  not  necessary  that  the  superintendent  of 
the  poor  should  nuke  an  order  as  to  the  man- 
ner in  which  such  relative  should  contribute 
to  such  support,  before  making  an  application 
to  the  general  sessions  for  an  order  to  com- 
pel the  relative  to  afford  relief.    lb. 

76.  Offer  to  oomply.  Where  a  son  is  or- 
dered, by  the  Oourt  of  Sessions,  to  support  his 
indigent  mother,  he  performs  his  duty  by  pro- 
viding accordingly,  and  being  ready  and  will- 
ing to  support  her.  If  she  leaves  him  without 
just  cause  he  is  not  bound  to  bring  her  back. 
It  is  enough  if  he  gives  the  superintendents  of 
the  poor  notice  that  he  is  ready  to  receive 
her.  Supreme  Ct,^  1854,  Converse  «•  McAr- 
thur,  17  Aw5.,  410. 

77.  Hnaband  and  wile.  A  summary  ap- 
plication to  the  Oourt  of  General  Sessions  does 
not  lie,  under  the  statute,  to  compel  a  husband 
to  support  his  wife.  The  statute  only  appHes 
to  parents  and  children.  OhaoMery^  1840, 
Pomeroy  v.  Wells,  8  Paige,  406. 

78.  Superintendents  of  the  poor  cannot 
maintain  an  action  against  a  husband  for  the 
support  of  his  wife  as  a  pauper,  which  they 
provided  because  h«  had  expelled  her  from 
his  house  without  just  cause,  and  refused  to 
provide  for  her,  though  of  sufficient  ability  to 
do  so.  Though  he  is  liable  for  her  necessaries, 
the  officers  of  the  poor  cannot  regard  her  as  a 
pauper  while  her  husband  is  abundantly  able 
to  support  her.  Supreme  Ot.,  1854,  Norton 
v.  Rhodes,  18  Barb.,  100. 

79.  Abeoonding  parent  or  haaband. 
When  a  parent  absoonds  leaving  children,  or  a 
husband  his  wife,  so  that  they  are  likely  to  be 
chargeable  to  tlie  town,  an  attachment  may  issue 
against  property.     1  Bev,  Stat.,  615,  f  8. 

80.  "Wife'e  testimony.    A  warrant  against 


a  person  said  to  have  absconded,  leaving  hia 
wife  or  children  chargeable  to  the  public, 
granted  upon  the  testimony  of  the  wife,  is  not 
void.  Supreme  Ot.,  1889,  Downing  v.  Rugar, 
21  Wend.,  178. 

81.  Oonfirming  warrant  Whe^'e  a  warrant 
is  issued  by  justices,  on  the  application  of  the 
overseers  of  the  poor,  against  the  property  of 
an  absconding  husband  and  father,  under  1 
Rev.  Stat.,  615,  §  8,  and  return  is  nuide  to  the 
Court  of  General  Sessions,  that  court  has  no 
authority  to  confirm  such  warrant  and  seizure 
without  an  inquiry  into  the  facts  and  circum- 
stances of  the  case.  The  mere  production  of 
the  warrant  and  return  is  not  enough.  The 
court  should  require  the  overseers  to  produce 
some  evidence  to  establish  the  case  charged 
in  the  warrant  against  the  party  whose  prop- 
erty is  seized,  and  the  case  may  be  contested 
by  such  party.  Supreme  Ot.,  1856,  People  «. 
Overseers  of  Triangle,  28  Barb.,  286. 

82.  If  a  Innatfo  wife  is  chargeable,  the  su- 
perintendents of  the  poor  must  exbanet  their 
remedy  by  action  against  the  husband,  before 
they  can  proceed  against  him  in  equity.  Char^ 
eery,  1840,  Pomeroy  v.  Wells,  8  Paige,  406. 

8a  Bastard.  The  act  of  1888,— provid- 
ing that  on  a  compromise  by  the  superintend- 
ents of  the  poor  with  the  putative  &ther  of  a 
bastard,  the  mother  of  the  child,  on  indemni- 
fying the  town  or  county,  should  be  entitled 
to  the  money, — ^is  both  by  its  words  and  on 
general  principles  to  be  deemed  prospective, 
and  she  is  not  entitled  to  money  paid  previous 
to  the  act  Supreme  Ct.,  1842,  People  v.  Su- 
perintendents of  Seneca,  8  Rill,  116. 

84.  For  the  praeent  steftatee  regolatiiig  the 
support,  &c.,  of  the  poor,  and  the  powers  of  the 
officers  employed,  see  2  Rev.  Slot.,  5  ed.,  838-^78. 

85b  Wben  a  Inaatio  is  to  be  supported  as 
a  pauper,  either  in  or  out  of  the  county  poor- 
house,  the  overseers  of  the  poor  of  the  town 
should  proceed  to  inquire  into  the  cironm- 
stances  and  make  an  order  for  relief  [§  89], 
after  which  the  superintendents  of  the  county 
poor-house  may  provide  for  the  support  of 
such  lunatic  pauper  out  of  the  poor-house,  if 
they  think  proper.  [{  78.]  Oha/noery,  1840, 
Pomeroy  f>.  Wella,  8  Paige,  406. 

86.  Audit  The  provision  of  1  Rev.  Stat, 
2  ed.,  686,  §  62, — ^requiring  the  superintendents 
to  audit,  ^.,  all  accounts  of  overseers,  ^ic, 
and  ^^  all  other  persons^^'  for  services  relating 
to  the  poor, — does  not  require  the  audit  of  ao- 
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^•otmlB  of  indiYiduals  dealing  with  the  over- 
seers in  the  several  towns.  They  shoald  first 
be  adjusted  by  the  overseer,  and  charged  in 
general  acconnt.  Supreme  Ct,  1848,  Bi^. 
^reen,  4  Eill,  558. 

87.  The  abolition  of  the  distinction  be- 
tween county  and  town  poor  is  not  effected 
by  merely  passing  a  resolution  to  that  effect ; 
but  to  effect  it  the  supervisors  must  file  their 
determination,  duly  certified  by  the  clerk  of 
the  board,  with  tiie  county  clerk.  [1  Rev. 
Stat.,  620,  §  24.]  Supreme  Ot.,  1846,  Thomp- 
son V.  Smith,  2  Den.,  177.  Compare  Baldwin 
V.  McArthur,  17  Barh.,  414. 

88.  Bxolse  moneys.  After  the  distinction 
is  abolished,  the  town  commissioners  of  excise 
must  pay  over  excise  moneys  to  the  county 
treasurer,  if  they  are  in  any  way  notified  of 
the  change,  though  the  clerk  of  the  board  has 
neglected  to  serve  a  copy  of  the  resolution  on 
the  clerks  of  the  several  towns.  The  statute, 
though  imperative  upon  the  clerk,  is  directory 
as  to  others.  Supreme  Ot,^  1846,  Thompson 
V.  Smith,  2  Den,^  177. 

89.  Uabilltj  for  pauper  removed.  Under 
1  Rev.  Stat.,  688,  §§  68-66,~to  make  a  coun- 
ty chargeable  with  the  maintenance  of  a  pau- 
per who  has  been  removed  or  enticed  from  it 
to  another  county, — the  removal  must  be  such 
as  would  subject  the  person  concerned  in  it  to 
the  penalties  imposed  by  section  68.  The 
statute  is  not  to  be  construed  to  prevent  a  des- 
titute person,  or  one  who  happens  to  be  disa- 
bled while  temporarily  residing  in  one  county, 
from  returning  to  his  friends  in  another.  Su- 
preme Ct.^  1840,  Ooe  «.  Smith,  24  Wend.,  841. 

90.  Penalty  for  removing.  Under  the  act 
of  1881,  846,  §  1  (same  stat.,  1  Rev.  Sut.,  796, 
§69), — imposing  a  penalty  on  any  person 
bringing  a  pauper  from  another  State  into  a 
town  or  county  of  this  State,  with  intent  to 
make  it  chargeable  with  the  pauper's  support, 
— it  is  not  a  defence  that  the  pauper's  last  legal 
settlement  was  in  such  town  or  county,  and 
that  such  person  brought  him  there  under  the 
anthority  of  another  State.  Supreme  Ct,  1847, 
Winfield  v.  Mapes,  4  Den.,  571. 

91.  Physician.  An  overseer,  in  giving 
temporary  relief  to  a  pauper,  is  not  bound  to 
employ,  in  case  of  illness,  the  physician  em- 
ployed by  the  county  superintendents.  Sur 
preme  Ot.,  Sp,  71, 1851,  Gere  «.  Supervisors  of 
Oayuga,  7  Hew,  iV.,  255. 

92.  Attorney  in  suit  for  penalty.    Where 


a  third  person,  on  ^ 
under  the  act  of  184fi 
the  name  of  the  oversc 
torney,  in  case  he  rem 
overseers  receive  the  p 
the  attorney  of  the  o 
liable  to  him  for  his  e 
1851,  Wright  fl.  Smith, 

93.  Temporary  reUi 
lars.  If  an  overseer,  i| 
lief  to  a  pauper,  excee< 
dollars,  he  does  so  on  I 
and  the  board  of  superv 
audit  and  allow  a  jndg 
more  than  that  sum,  am 
to  do  so  by  mandamus. 
1851,  Gkre  «.  Supervise 
iV.,  255. 

94.  Title  of  order, 
for  an  order  of  mainteni 
to  and  granted  by  the  0< 
Lawrence  county,  but  1 
purported  to  be  made  b 
of  Sessions," — Held',  in 
order,  that  the  word  "  cc 
ed  as  mere  surplusage, 
error  having  been  made 
entered.  [5  How.  Pr,,  8 
Baldwin  9.  Mc Arthur,  1 

90.  Poor-house  fond 
ting  to  the  support  of  th 
houses  furnish  no  auth  i 
tion  between  county  an( 
to  the  application  of  thi 
house  farm.    On  the  coi 
intended  the  income  sli  i 
support  of  the  poor  of  t   ; 
the  poor-house,  withou   < 
Stat,  618.]    Suprems  C   . 
ester  v.  Supervisors  of  I   ; 

96w  Judgment  agaii   I 
2  Rev.  Stat,  475,  §  10 
the  overseers  of  the  po 
collected  of  the  town    i 
there  was  no  distinctioD    : 
town  and  county  poor. 
1856,  People  v.  Super    i 
ffoio.  Fr.,  60. 

97.  Support  out  of    • 
power  conferred  upon  t    i 
onts,  to  support  and  m< 
must  be  exercised  by  t    : 
county  poor-house,  or 
may  be  provided  for  th     ] 
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1.  Aot  of  1819.  The  powers  giyen  to  the 
•master  and  wardens  of  the  port  of  New  York 
hy  the  Laws  of  1819,  ch.  18,  S  6,  were  in  the 

^natore  of  a  franchise,  and  exclnsiye.  The  as- 
sumption, hy  another  person,  of  their  func- 
tions without  authority  of  law,  is  an  usurpa- 
tion which  the  Oourt  of  Ohancery  will  restrain. 
€hanc0ry^  1846,  Tyack  v.  Brumley,  1  Ba/rb,  Oh.^ 
619. 

2.  The  master  and  wardens  are  not  es  officio 
surveyors  of  damaged  goods  imported  into  the 
-city  of  New  York,  except  where  the  goods  are 
required  to  he  sold,  hy  the  owner  or  consignee, 
on  account  of  such  damage,  and  for  the  henefit 
of  underwriters  who  do  not  reside  in  New 
York ;  although  the  statute  does  not  prohibit 
the  master  and  wardens  from  acting  as  sur- 
yeyors  in  cases  not  mentioned  in  the  act  of 
1819.    lb. 

3.  Intended  voyage.  The  ezclusiye  power 
to  survey  vessels  and  judge  of  the  repairs 
necessary  for  safety  ^^  on  the  intended  voyage," 
— is  to  be  construed  strictly,  as  it  is  in  deroga- 
tion of  common  right;  and  must  be  limited  to 
cases  where  a  particular  voyage  is  contem- 
plated. The  survey,  by  a  private  person,  of  a 
vessel  just  arrived  from  abroad  in  a  damaged 
state,  before  the  discharge  of  her  cargo,  and 
before  a  new  voyage  is  determined  upon,  with 
a  recommendation  of  repairs,  is  not  a  violation 
of  the  act.  Nor  is  such  an  examination  and 
a  recommendation  of  some  repairs,  and  that 
her  bottom  should  be  examined,  concerning  a 
vessel  that  puts  into  the  port  in  distress,  on 
her  voyage  between  foreign  ports,  for  here  is 
no  determination  of  repairs  necessary  for  the 
voyage.  K  Y.  Superior  Ct^  1860,  Port- 
wardens  of  N.  Y.  fj.  Oartwright,  4  Sandf,^ 
286. 

4.  The  act  reorganising  the  board  of 
-wardens  of  the  port  of  New  York  {Lavit  of 
1867,  ch.  405),  does  not  prohibit  any  person 
interested  in  a  vessel  or  cargo  from  procur- 
ing an  examination  thereof^  for  his  own  infor- 
mation or  benefit,  by  any  agent  he  may  select. 
But  employing  persons,  not  port-wardens,  to 
make  surveys  and  issue  certificates  thereof. 


not  exclusively  for  th 
ties  by  whom  they  ^ 
one  in  particular  for ' 
the  certificates  being 
the  certificates  of  p 
fessing  to  be  port-wai 
which  would  have  \a 
cates  issued  by  the  po: 
of  the  act  Ct.ofA\ 
Tapeoott,  17  N.  T.  (8 
5.  It  is  a  violation 
than  the  port- warder 
duties  prescribed  for 
the  port-wardens  ha^ 
act  in  the  case.    lb. 


POSSBSSK 

1.  Form  prescribed. 
andseeOxlti/lVo.,  §§ 

2.  Wliere  there  ia 

ing  the  .premises,  the 
must  be  guided  by  i 
Jackson  v.  Bathbone, 

3.  After  order  for  : 
ular  judgment  recovei 
er  on  such  new  trial  or 
him  to  a  writ  of  posse 
810,  §87,if  hisjudgn: 
not  have  it  Suprem 
V.  Forkson,  7  ffill^  19 

4.  Nor  could  he  h 
grantee,  or  one  who 
the  foreclosure  of  his  : 

5.  That  after  the  e: 
as  laid  in  the  dedan 
enforce  his  judgment 
Jackson  v.  Haviland, '. 

6.  Etocond  execnl 
possession  was  issued 
returned,  and  a  year  a] 
and  the  tenant  in  th( 
session, — Held,  that 
second  execution  with 
first  execution  mighl 
down  on  the  roll,  and 
mere  matter  of  form, 
have  been  entered.  < 
son  «•  Stiles,  9  Johns. 
nigal  V.  Smith,  6  /i.,  : 

7.  If  after  the  writ ; 
tiff  is  dispossessed  by  i 
defendant,  an  alias  wi 


566 


powiats. 


Fowen  rtUting  to  Seal  Proptrtj,  mi^ffiwtn  of  Attomoy;— Im  Oononl. 


9eem8^  that  the  writ  may  be  without  a  retarn- 
daj,  80  that  it  mi^ht  be  re-execated.  Supreme 
Ct.y  188^  Jackson  v.  Hawley,  11  Wend,,  182. 
a  RestitatloiL  Where  the  plea  and  con- 
sent rale  in  ^ectment,  by  a  mietake  never 
reached  plain tifTs  attorney,  jadgment  by  de- 
fault and  writ  of  poeseflsion  were  set  aside, 
and  a  writ  of  restitution  ordered  on  payment 
( if  costs.  Supreme  CU,  1804,  Jackson  v.  Stiles, 
1  Cai.y  508 ;  8.  P.,  1809,  The  same  «.  The 
same,  4  Johns.^  48P. 

9.  ^o  tenant^  who  was  ia  poMeukm  an- 
terior to  the  commencement  of  an  ejectment, 
can  be  dispossessed  upon  a  judgment  and  writ 
of  possession  to  which  he  is  not  a  party. 
If  one,  whose  possession  was  distinct  from 
that  for  which  the  action  was  brought,  is  turn- 
ed out,  he  may  have  a  writ  of  restitution.  Sii^ 
preme  Ct,  1804,  Exp.  Reynolds,  1  (7ai.,  500. 

10.  Writ  stayed  till  payment  for  improve- 
ments (under  Confiscation  Act  of  1784).  Jack- 
son V.  Munson,  1  Johns.,  277. 


POSTMASTER. 

1.  Liability.  A  postmaster  should  not  be 
held  liable  to  a  private  person  for  loss  of  mail 
matter  by  the  malfeasance  or  embezzlement  of 
his  clerks.  It  is  the  better  opinion  that  he  is 
not  liable  even  for  their  negligence;  for  as  a 
public  ojfficer  he  is  not  subject  to  the  rule  re- 
spondeat euperior.  Supreme  Ct,,  1849,  Wig- 
gins V,  Hathaway,  6  Barb.,  682. 

2.  Keeping  the  post-office  In  a  room  partly 
used  for  other  business  is  not  of  itself  negli- 
gence,   lb, 

3.  Even  if  he  were  liable  for  the  negligence 
of  his  clerks,  the  plaintiff  must  be  held  to  strict 
proof.    lb, 

4.  A  postmaster  is  not  liable  to  a  private 
action  for  refusing  to  receive  plaintiff's  proofe 
of  the  circulation  of  their  newspaper,  and  to 
employ  them  to  publish  the  list  of  letters,  in 
violation  of  the  act  of  Congress.  Supreme  Ct., 
1851,  Strong  v.  Campbell,  11  Barb.,  185. 

5.  —  of  representatives.  An  action  on 
the  case  will  not  lie  against  the  representativee 
of  a  deceased  postmaster  for  money  feloniously 
taken  out  of  a  letter  by  one  of  his  clerks. 
The  cause  of  action,  if  any,  does  not  survive. 
Supreme  Ct,,  1806,  Franklin  v.  Low,  1  JoHtu,, 
896. 

6.  Aocounts.  An  account  of  a  postmaster 
with  the  United  States,  audited  and  settled  by 
the  auditor  of  the  treasury  for  the  post-office 


department  under  section  8  of  the  act  of 
July  2, 1886,  is  conclusive  against  the  United 
States  as  to  the  credits  of  the  postmaster, 
unless  appealed  from  within  a  year.  Supreme 
Gt,  1848,  Haddock  v,  Kelsey,  3  Boflrb,,  100. 


POUNDS. 

1.  Cattle^  damage  feasant,  cannot  be  im- 
pounded until  the  damage  has  been  asoertained 
and  appraised  by  two  fence- viewers  under  the 
statute ;  and  if  they  are,  the  party  is  a  tres- 
passer ab  initio.  Supreme  Ot,,  1807,  Pratt  e. 
Petrie,  2  Johns,,  191;  1818,  Sackrid^  «.  Mc- 
Donald, 10  Id.,  258 ;  Hopkins  v,  Hopkins,  Id^ 
869 ;  1816,  Merritt  e.  O'Nwl,  18  Id^  477 ;  and 
see  Palmw  e.  West,  12  Id,,  186. 

And  this  though  the  pound-master  is  the 
owner  of  the  catUe.  1816,  Merritt  d.  0*Keil^ 
18  Id,,  477. 

2.  Mere  neglect  te  have  the  damage  ap- 
praised within  the  statute  time  does  not  ren- 
der the  party  a  trespasser  ab  initio,  but  he 
forfeits  the  right  to  detain  the  animals.  Su- 
prems  Ct,,  1888,  Hale  v,  Clark,  19  Wend.,  498. 

3.  Present  regulations  respecting  strays  and 
pounds.  1  Bev.  Sua.,  861 ;  Lmn  of  1862,  844, 
ch.  469. 


POWSR8. 

I.  POWBBS    RELATING    TO    BSAL    PBOFSRTT,. 
hJSJ>  POWXBS  OF  ATTOSNBT. 

1.  In  general, 

2.  Beoocation,    Failure, 

8.  Interpretation  and  effect  of  powers, 

4.  Execution, 

5.  Powers  given  to  or  by  married  women, 

11.  EZSBOISB  OF  LBGAX  POWEB  VB8TBD  IN  TWO 
OB  MOBB  PEBS0N8. 

I.  FOWEBB  SELATING  TO  RSAL  PbOPEB- 

TY,  AJSTD  Powers  op  Attosnxy. 
1.  In  General, 

1.  By  the  provisions  of  the  Revised  Statutes, 
powers  relating  to  l&ndi,  other  than  mere  powecs 
of  attorney,  as  then  existing  (Ist  January,  1880), 
were  abolished,  and  specific  and  detailed  regula- 
tions prescribed  for  the  creation,  constraction, 
and  execution  thereof,  which  provisions  should 
be  consulted  in  connection  with  this  article.  V 
Siv.  Stat.,  732. 

As  to  Pow«rs  in  Trust,  see  Tbubtb.  . 
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2.  CoTdoant  Of  the  craation  of  powers 
by  covenant  to  stand  seized,  and  of  the  eze- 
cQtion  thereof.  Brant  v.  Grelston,  2  Johns, 
Cos,,  884. 

3.  Power  ooapled  with  interest  A  na- 
ked authority  expires  with  the  life  of  the  per- 
son who  gave  it ;  but  a  power  coupled  with 
an  interest  is  not  revoked  by  the  death  of  the 
grantor.  In  a  mortgage  of  lands,  a  power  to 
the  mortgagee  to  sell  on  default  of  payment, 
is  a  power  coupled  with  an  interest,  and  is  not 
revoked  by  the  death  of  the  mortgagor.  A 
power  simp^  collateral  and  without  interest, 
or  a  naked  power,  is  when,  to  a  mere  stranger, 
authority  is  g;iven  of  disposing  of  an  interest, 
in  which  he  had  not  before,  nor  hath,  by  the 
instrument  creating  the  power,  any  estate 
whatsoever.  But  when  power  is  given  to  a 
person  who  derives,  under  the  instrument 
creating  the  power  or  otherwise,  a  present  or 
future  interest  in  the  land,  it  is  then  a  power 
relating  to  the  land.  These  last  powers  are 
Bubdivided  into  powers  annexed  to  the  estate, 
and  powers  in  gross.  Both  are  considered  as 
powers  with  an  interest,  because  the  trustee 
of  the  power  has  an  interest  in  the  estate,  ea 
well  as  in  the  exercise  of  the  power.  If  the 
person  clothed  with  the  power  hath  at  the 
same  time  an  estate  in  the  land,  the  power  is 
not  collateral,  because  it  savors  of  ^e  land, 
and  a  power  simply  collateral  is  but  a  bare 
authority  to  a  stranger,  who  has  not,  nor  ever 
had,  any  estate  whatsoever.  Ct,  of  Errors^ 
1804,  Bergen  «.  Bennett,  1  Cai,  Ca»,^  1. 

4.  A  power  of  attorney  to  sue  a  third  party, 
on  a  covenant  which  the  grantor  of  the  power 
had  agreed  that  the  grantee  should  have  the 
benefit  of  as  a  security  for  his  indemnity,  is  a 
power  coupled  with  an  interest,  and  is  not 
revocable.  Supreme  Gty  1814,  Raynao9d  p. 
Squire,  IJ  Johns,,  47. 

^.  A  power  to  sell  personal  property  for 
security  and  indemnity  of  the  grantee  of  the 
power  and  others,  if  accompanied  by  posses- 
siop,  survives.  [1  Cai.  Oas.,  1 ;  11  Johns.,  68.] 
Ohanceryy  1848,  Knapp  v.  Alvord,  10  Paige, 
205. 

6.  Power  ooapled  with  tniete-  A  naked 
power  to  sell,  conferred  on  persons  named  as 
executors,  does  not,  at  common  law,  survive. 
But  if  executors  having  a  power  to  sell,  are 
vested  with  any  interest,  legal  or -equitable,  in 
the  estate,  the  power  survives.  Bo,  also,  even 
where  the  terms  used  in  creating  the  power. 


detached  from  the  ot 
confer  merely  a  naked 
the  other  provisions  o 
sign  in  the  testator  tha 
are  to  be  sold,  in  ord 
intent  of  the  will,  the 
vives.  In  this  latter 
power,  but  is  coupled 
duties  which  require 
power  to  sell.  [Wm. 
282;  Pow.  on  Dev.,  ! 
Oro.  Oh.,  882;  Oro.El 
141;8Binn.,69.]  Ct 
lin  V,  Osgood,  14  Johm 
2  Johns,  Oh.,  1.  Follow 
Jackson  «.  Burtis,  14  J 
son  V.  Ferris,  16  Id.,  8' 

Oompare,  however,  '. 
Hill,  861 ;  where  the 
coupled  with  an  interes 
eetfl^was  held  not  U 
acter  as  to  the  residue. 

7.  Power  to  any  t 
vivor.  The  will  dire< 
any  two  of  them,  to  se 
estate,  and  divide  the  p: 
dren.  After  the  deatl 
execntors,  the  snrvivor 
that  as  the  executor  h 
interest  in  the  avails,  t 
with  an  interest,  and 
well  executed.  The  v 
the  will  are  controlled  1 
L.ofl^\Z;  2  Bm.  SU 
provides  that  all  sales 
will  to  be  sold,  dso.)  by 
utors,  who  take  charge 
of  the  will,  shall  be  c 
re8i4f^  of  the  execnt 
sale.  Supreme  Ct,  18 
16  Johns,,  m. 

9.  ^Qtipg  e^ecutc^ 
power,  by  one  of  sevepj 
not  having  qualified,  is 
Ct,,  1849,  Meakings  v, 
612;  8.  0.,8ir.  T,Lei 

For  Qtbeir  canee  on 

X017T09B  AND  AdMINIST 

9.  Several  nraet  an 

Rev.  Stat,  786,  §U2,- 
vested  in  several  perso: 

*  AiBxmed  on  other  poii 
B.  C.,10M7.Z^.  <?&«., 
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ezecation,  bat  if,  previous  to  such  execation, 
one  or  more  of  such  persons  shall  die,  the 
power  may  be  ezeoated  by  the  survivor  or 
survivors,— does  not  apply  to  the  case  of  ex- 
ecutors renouncing.  [2  Rev.  Stat.,  71.]  CPiom' 
e&ry^  1880,  Ogden  v.  Smith,  2  Faige^  195 ;  and 
see  Matter  of  Van  Wyck,  1  Barb.  Oh.,  565. 

10.  Power  not  to  be  delegated.  A  power 
given  to  executors  to  sell,  is  a  personal  trust 
and  confidence,  and  they  cannot  sell  by  attor- 
ney. [9  Co.,  75;  2  Atk.,  88;  2  Yes.,  648; 
1  Id.,  417;  2  Sch.  dsLef.,  880;  8  East,  410; 
Sugd.  on  Pow.,  167.]  Thus,  where  executors 
were  authorized  to  sell  land,  if  under  the  cir- 
cumstances of  the  times,  they  should  deem  it 
prudent,  and  one,  having  gone  abroad,  sent  a 
power  of  attorney  to  the  other  to  sell  on  such 
terms  as  he  should  deem  expedient; — Held, 
that  an  agreement  for  the  sale,  entered  into 
by  the  latter,  for  himself  and  the  other,  was 
not  valid.  Ohane&ry,  1820,  Berger  9.  Duff,  4 
Johns,  Oh.,  868.  Compare  Sinclair  «.  Jack- 
son, 8  Omo.,  548.  See,  also,  Exkoutobs  and 
Admimibtbatobs. 

11.  A  trustee  who  has  only  a  delegated  dis- 
oretionary  power  cannot  give  another  a  gen- 
eral authority  to  execute  the  same,  unless  he 
is  specially  authorized  to  do  so  by  the  deed  or 
will  creating  the  power.  If  the  power  be  to 
sell  lands,  he  cannot  give  a  general  authority 
to  an  agent  to  sell  and  convey,  or  to  contract 
absolutely  for  a  sale ;  though  he  may  empower 
the  agent  to  contract,  subject  to  his  ratifica- 
tion, and  to  convey  after  ratification ;  but  the 
better  practice  is  for  the  trustee  to  execute  the 
conveyance  himself.  Ohaneery,  1885,  Haw- 
ley  V,  James,"*  5  Paige,  818. 

12.  A  power  given  by  an  heir,  reciting 
that  upon  the  death  of  his  ancestor  he  became 
seized,  &c.,  and  authorizing  the  attorney  to 
convey, — Eeld,  not  operative  because  the  heir 
was  not,  in  fact,  seized,  but  only  had  a  bene- 
ficial interest.  A.  V.  Ohm.  Ot.,  1848,  Lord  v. 
Underdunck,  1  Sandf.  Oh.,  46. 

2.  Betocation.    Failure. 

13.  The  death  of  an  attorney  authorized  to 
appoint  an  attorney  under  him,  and  to  revoke 
snob  appointment  at  his  pleasure,  necessarily 
revokes  the  power  of  a  substitute  so  appointed. 
Ohancery,  1847,  Watt  «.  Watt,  2  Barb.  Oh., 
871. 


*  Bevened  on  other  groonds,  16  Wmd.,  61. 


14.  When  effectuaL  A  revocation  of  a 
power  takes  effect,  as  to  the  agent,  from  the 
time  that  it  is  communicated  to  him,  and,  as 
to  third  parties,  from  the  time  that  it  is  made 
known  to  them;  but,  as  respects  third  per- 
sons, the  question  of  notice  depends  in  each 
case  upon  its  own  peculiar  circumstances. 
[Reviewing  many  cases.]  A.  V.  Ohan.  Ot^ 
1840,  Williams  «.  Birbecl^  Hoffm.,  850. 

15.  Failure  of  intent  Where  the  intent 
of  a  power  to  sell,  devised  by  will  to  executors, 
wholly  fails,  the  power  fails.  Thus  where  the 
great  object  of  a  power  was  to  make  a  provi- 
sion for  life  for  the  testator^s  widow, — Eeld^ 
that  the  power  not  having  been  exerted  in  the 
widow's  lifetime,  it  could  not  be  exerted  at  oIL 
Supreme  Ot.,  1810,  Jackson  v.  Jansen,  6«/b^n«., 
78.  Followed,  V.  Ohan.  Ot.,  1845,  Slocum  v. 
Slocum,  4  Mto.,  618. 

16.  So  where  the  intended  dispositions  of 
the  proceeds  of  the  sale  are  to  a  great  extent 
rendered  impossible, — e.  g.,  by  the  operation 
of  rules  of  law,  or  by  the  death  of  beneficia- 
ries,— the  power,  fails,  and  a  sale  is  invalid. 
Ot.  of  Errore,  1824,  Sliarpsteen  «.  Tillou,  8 
Oov>.,  651. 

17.  A  power  to  sell  and  apply  the  proceeds 
for  the  support  of  A.  and  his  family  during  his 
life,  with  a  direction  to  pay  the  residue,  if  any, 
to  his  heirs,  continues  after  A.'s  death.  Su- 
preme Ot.,  1842,  Welch  v.  Silliman,  2  HiU, 
491 ;  qualifying  a  previous  decision  in  S.  C, 
»ub  nam.  Welch  «.  Allen,  21  FJwm?.,  147. 

8.  Interpretation  and  ^ect  o/Fowen. 

la  Powers  of  attorney  are  to  be  strictly 
construed.  K  7.  Oom.  PL,  Sp.  T.,  1869,  Fer- 
reira  v.  Depew,  17  Eoto.  Pr.,  418. 

19.  Power  to  sell  and  convey.  A  power 
to  sell,  and  on  such  sale  to  execute  in  the  name 
of  the  principal,  such  conveyances  and  assur- 
ances in  the  law  of  the  premises  as  needful  or 
necessary  according  to  the  judgment  of  the 
attorney,  does  not  authorize  the  attorney  to 
execute  a  deed  with  covenants  so  as  to  bind 
the  principal.  Supreme  Ot.,  1809,  Nixon  c. 
Hyserott,*  5  Johns.,  58.  Followed,  1811,  Gib- 
son V.  Oolt,t  7  Id.,  890. 

20.  A  power  to  bargain,  sell,  convey,  and 


*  See  this  oaae  in  table  of  Cissa  CaxnoBiD,  VoL 
I.,  AnU. 

t  Ab  to  this  case,  compare,  however,  the  otMe 
collected  under  Pbinoipal  and  Aoknt. 
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assure,  aathorizea  the  ezeoation  of  a  lease 
a  eoyenant  for  a  fatare  oonveyanoe  in  fe 
is  a  good  ezeoation  of  a  power  if  it  pnrsi 
intent  and  design,  thoogh  not  according  i 
direct  terms  of  it.  [Sngd.  on  Pow.,  446.] 
greater  includes  the  less.  Supreme  Ct^ 
Williams  «.  Woodard,  2  Wend,^  487;  an 
Wilson  «.  Troup,  2  CW.,  196 ;  affirming  I 
7  Johns,  Oh,y  26.  Compare  Gontant  v, 
Yoss,  8  Ba/rh,^  128;  but  see  tT^/Va,  21. 

21.  — does  not  empower  to  mort| 
A  power  to  sell  and  convey  does  not  in 
confer  a  power  to  mortgage.  There  is  a 
stantial  diffi»rence  between  raising  monc 
mortgage  and  sale;  and  it  is  enough  to 
that  a  power  to  raise  it  by  one  of  these  n 
ods  puts  a  negative  on  the  other.  [Qualii 
several  cases.]  Supreme  Ct^  1842,  Blo< 
V.  Waldron,  8  Hill,  861;  1848,  Ooutao 
Servoss,  8  Barb,,  128. 

Approved  and  followed,  A,  V,  Ohan, 
1848,  Gumming  v.  Williamson,  1  Sand/, 
17. 

22.  Power  to  sell  and  dispose  of  such  p 
(in  fee-simple  or  otherwise),  as  A.  by  wri 
should  request,  does  not  include  a  powe: 
mortgage.  [1  Sandf.  Gh.,  17;  1  HiU,  111 
Id.,  861.]  Ot.  0/ Appeals,  1860,  Albany  ] 
Ins.  V.  Bay,  4  If.  7,  (4  Oom»t,\  9. 

23.  And,  a  mortgage  given  where  the  p 
er  does  not  authorize  it,  being  void,  a  sul 
qnent  deed  by  the  grantee  of  the  power,  ( 
firming  a  foreclosure-sale,  is  void  also. 
preme  Ct,,  1842,  Bloomer  v.  Waldron,  8  L 
861. 

24.  —  exoeptlona.  But  where  one 
ceivee  a  deed  with  power  to  sell  for  the  In 
fit  of  another,  and  at  the  same  time  ezecut 
mortgage  for  the  purchase-money,  the  m( 
gage  is  valid,  for  it  is  a  part  of  an  entire  tri 
action,  and^is  an  inseparable  qualificatioi 
the  conveyance.  Supreme  Ot,,  1848,  Gout 
V.  Servoss,  8  Barh,,  128. 

25.  That  where  full  power  is  given  to 
to  dispose  of  the  estate  after  the  death  of 
and  also,  during  his  life,  with  his  asseni 
mortgage  by  both  is  a  good  execution. 
prem^  Ct,  1860,  Gampbell  i>.  Low,  9  Ba 
686. 

26.  Power  to  sell  at  auction,  or  others 
together  or  by  parcels,  on  giving  three  we< 
notice  thereof, — Held,  to  require  notice  c 
in  case  of  sale  by  public  auction.  Ghand 
1821,  Minuse  «.  Goz,  6  Johns,  Oh.,  441. 
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under  a  power  to  lease  for  a  number  of  years, 
a  second  lease  can  be  made  to  commence  after 
the  expiration  of  a  subsisting  term^  the  residae 
ef  the  existing  term  and  the  future  term  must 
not  together  exceed  the  power ;  if  they  do,  the 
lease  is  utterly  void  at  law.  Ct.  of  Erron^ 
1826,  Binolair  «.  Jackson,  6  (7ow.,  548. 

35.  —  to  draw  and  indorae.  A  power  of 
attorney,  among  other  things,  to  draw  and 

^  indorse  notes,  dec,  being  apparently  designed 
to  enable  the  attorney  to  carry  on  the  grantor^s 
mercantile  business  in  his  absence,  is  limited 
to  notes  to  be  used  in  that  business ;  though 
lanoFfide  holders  of  notes  not  so  used  may  be 
protected.  JSwpreme  Gt^  1842,  North  River 
Bank  v,  Aymar,*  3  JERZZ,  262. 

36.  —  to  condnot  bnaiiiMS.  A  power  of 
attorney  given  by  a  merchant,  ^^  generally  to 
conduct  in  my  place  and  stead  my  commercial 
business,  and  to  sign  my  name  whenever 
requisite  or  expedient  in  ^e  transaction  and 
conduct  of  such  business  as  to  my  said  attor- 
ney shall  seem  meet  in  his  good  discretion," 
authorizes  drawing  bills  on  drawees  who  had 
no  effects  of  the  principal.  Supreme  Ot^  1845, 
DoUfus  e.  Frosch,  1  Den.,  867. 

37.  A  power  of  attorney  ^*  to  buy  and  sell 
real  estate  and  personal  property,  and  to  col- 
lect rents,  money,  and  debts,  and  to  do  every 
act  and  thing  necessarily  pertaining  thereto," 
and  given  as  the  principal  was  about  to  leave 
the  State  temponuily,  and  accompanied  with 
a  deposit  by  th«  principal  of  $1,800  in  money 
with  the  agent,— ^0^  not  to  anthorixe  the 
agent  to  purchase  a  merchant-tail(Mr's  eetabliah- 
ment,  and  give  notes  in  the  principalis  name 
therefor.  K  Y.  Superi&r  Ct.,  1857,  lliUs  e. 
Oamly,  1  J^sto.,  159. 

3&  A  general  power  of  attorney,  given  by 
a  member  of  a  firm  to  one  of  his  copartners,  to 
transact  all  his  business  in  the  city  of  New 
York,  of  whatsoever  name,  nature,  or  descrip* 
tion  the  same  might  be,  whether  relating  to 
him  as  a  membw  of  the  firm,  or  in  his  individ- 
ual capacity,  does  not  authorize  the  attorney 
to  transfer  the  individual  property  of  the 
grantor  of  the  power  to  trustees,  for  the  pay- 
ment of  his  debts.  [7  B.  «A(  0.,  278 ;  1  Taunt, 
847;  Pal.  on  Ag.,  192.]  N.  T.  Cfam.  PI,  8p. 
T„  1859,  Ferreira  v.  Bepew,  17  Bow.  Pr., 
418. 


*  See  thiB  case  in  table  of  Casu  Csmcaaa>y  Vol.  I., 


39.  —  to  give  bond,  Ac.  A  power,  among 
other  things,  to  execute  any  bond,  wanoant,  or 
other  writing,  in  the  name  of  the  principal,  the 
object  of  power  being  to  secure  debts  of  the 
principal,  authorizes  the  attorney  to  give  a 
warrant  of  attorney  to  confess  judgment,  j^- 
preme  Ct,  1840,  North  River  Bank  e.  Rogers, 
22  Wend.,  649.  Compare  Rossiter  v.  Rossiter, 
8  Id.,  494. 

40.  —  to  bind  iwants  A  power  to  perfonn 
contracts  of  the  testator  for  the  sale  of  lands 
by  conveying  with  covenants,  and  to  bind  the 
estate  and  assets  therefor, — BeUL,  to  be  limited 
to  the  consideration,  whether  in  money  or 
securities,  which  the  executors  might  reoeive 
under  each  contract  respectively.  Supreme 
at.,  1858,  Hunter  «.  Hunter,  17  Barb.,  25. 

41.  GhuMzal  powar.  A  power  given  by  a 
plaintiff  in  an  action,  simply  appointing  an 
attorney  with  a  general  clause  giving  full 
power  and  authority  to  do  whatever  the  for- 
mer might  do  in  the  premises,  ratifying  and 
confirming,  &c.,  is  sufficient  to  authorize  such 
attorney  to  release  the  action.  Jf.  Y.  Com. 
Ph,  Sp.  T.,  1859,  Ferreira  e.  Depew,  17  Hm. 
Pr,,  418. 

As  to  Jtcmtm  of  aale  in  mortgages,  see 
Fqbxolosubx  ;  and  Mostoaox. 

4.  Execution. 

*flL  CoBniiiance  ivjitii  o<»dftttana.  To  the 
due  ezeealaon  of  a  power,  there  mnst  be  a 
substantial  compliance  with  every  condition 
required  to  precede  or  accompany  its  exereve. 
[Ohan.  on  Pow.,  172,  f  454;  1  Rev.  Stat,  7W, 
§  121.]  Under  a  power  to  exeoutors  ^^  to  sell 
the  real  and  penonal  estate  in  such  parcels 
and  at  suoh  times  and  for  sudi  coasiderationa 

they  should  judge  proper  for  the  purpose  ot 
disohai^ng  debts  (of  the  testator),  and  creat- 
ing funds  for  the  support  of  mjf  family;"— 
with  a  direction  that  ^^  after  my  debts  shall 
have  been  paid,  the  avails  of  my  properly 
shall  be  equally  divided  among  all  my  chil- 
dren,'' — ^the  executors  have  no  authority  to 
convey  a  parcel  of  the  land,  before  payment 
of  debts,  directly  to  one  of  the  children  to  ap- 
ply on  his  distributive  share;  nor,  it  eeeme, 
could  this  be  done  after  payment  of  debts; 
but  the  land  must  be  sold  for  money,  or  funds 
for  distribution,  under  the  will.  OL  <^  Ap- 
peaU,  1850,  Allen  «.  De  Witt,  8  IT.  7.  (8 
a?mst.)v276. 

43.  That  where  the  claim  of  title  to  real  es- 
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Ute  is  wMy  throngh  a  power,  it  most,  in  or- 
der to  be  sQttainable,  be  proved  that  snoh 
power  waa  duly  exeoated.  If  it  is  qualified  by 
a  eondidoa  precedent  it  must  appear  that  the 
condition  was  performed,  or  the  attempted 
ezereise  of  it  will  prove  ineffeetnal.  Suprwu 
Ct^y  186S,  Cleveland  v.  Boerum,  27  Ba/rb,^ 
S52 ;  affirming  S.  0.,  28  Id,,  201 ;  8  Al^M 
Pr.,  294. 

44.  Sale  under  power  in  mortgaffe.  Un- 
der the  provisions  of  2  Rev.  Stat.,  645  (and 
see  1  Mm>.  Z.,  874,  $$  5,  6), — prescribing  the 
mode  in  which  mortgaged  premises  shall  be 
sold  by  virtue  of  a  pow«r  contained  in  the 
mortgage, — ^the  sale,  in  order  to  bar  the  right 
of  redemption,  mnst  be  made  at  public  anodon, 
and  after  notice,  as  prescribed  by  the  statute, 
even  though  the  power  contained  in  the  mort- 
gage expressly  authorizes  the  mortgagee  in 
case  of  default,  to  sell  *^  either  by  public  auc- 
tion or  at  private  sale."  The  provisions  of 
these  statutes  and  their  whole  policy  are  in- 
compatible with  the  right  of  die  parties  to 
regulate  the  mode  of  sale  under  powers  of  this 
description  by  their  own  contract.  Gt,  of  Ap- 
peals, 1856,  Lawrence  v.  Farmers^  Loan  & 
Trust  Go.,  18  K  7,  (8  K&m,\  200;  and  see 
Id^  642. 

45.  Daalsnation  of  paraoiui.  A  power 
may  be  valid,  though  the  persons  to  execute  it 
are  not  designated.  Its  execution  devolves 
on  the  Oourt  of  Obancery.  [1  Bev.  Stat  784, 
§§  94-101.]  F.  €han.  Gt,  1889,  Orocheron  e. 
Jaques,  8  EdfO.,  207. 

46.  A  devise  directing  lands  to  be  sold  and 
the  proceeds  to  be  divided  among,  dcg.,  is  a 
devise  of  money  and  not  of  land,  and  is  there- 
fore good,  notwithstanding  it  be  to  aliens.  It 
is  good  as  a  power  to  the  executors  to  se)!,  al- 
though they  are  not  expressly  named  as  the 
donees  of  t^  power.  Section  101  of  the  Stat- 
nte  of  Powers  (1  Sao,  Stat,  784),— which  de- 
volves the  execution  on  chancery  when  a  per- 
son 18  not  designated,— -does  not  require  that 
the  designation  should  be  by  express  words; 
but  it  may  be  by  implication.  In  selling  under 
such  a  power  the  executor  acts  in  his  char- 
acter as  such  and  not  as  trustee.  Gt  of  Ap-^ 
peaU,  1861,  Meakings  «.  Oromwell,  6  If,  T. 
(1  Seld.),  186 ;  8.  0.,  10  If,  F.  Leg,  OU,,  201 ; 
affirming  S.  0.,  2  8andf.,  612;  8  N.  F.  Leg. 
OU.,  140. 

47.  Wttneaaea.  A  power,  the  execution 
of  which  was  required  to  be  signified  by  an 


instrument  in  writing 
nesses; — Held,  well  ex 
lished  in  the  presence  oi 
preme  Gt,  1814,  Jackso 
169. 

4a.  The  omission  of  I 
deed  of  appointment  o 
required  by  a  power,  < 
non-execution,  and  vitii 
tion,  so  as  to  render  the 
chaser.  It  is  at  the  u 
execution  which  the  co 
vor  of  a  purchaser  for  a  '^ 
[Sugd.  on  Pow.,  866,  f 
Ambl.,  684.]  F.  Ghajw 
Ellingwood,  8  Edw.,  171 

49.  Reottal  of  powai 
power  does  not  fail  been 
fer  to  the  poww.  [6  O 
800;  8  Yes.,  609.]  GK 
V.  Gibbe,  8  Johne.  Gh.,  fi 
Ghan.  Gt.,  1889,  Heyer 
See,  also,  Van  Wert  e. 
lU. 

00.  A  trustee  having  i 
with  express  power  or  i 
not  express  the  trust  in 
sion  in  the  deed  to  him 
may  be  regarded  as  m* 
preme  Gt,  1884,  Brad 
Wend^  602;  and  see  1  i 

51.  Whan  tha  oonaei 
required  to  the  executioi 
dition  must  be  strictly  oc 
on  Vend.,  819;  PrecCh 
whose  consent  is  neces 
execution  of  the  power 
assented,  the  power  is  goi 
was  the  act  of  God.  P; 
62,  pi.  172;  Wilm.,  86.] 
sent  of  several  persons 
of  one  of  them  destroy! 
consent  of  the  survivor 
words  of  the  power.  [< 
88;  Dyer,  189,  b;  Wilm., 
1864,  Barber  e.  Gary,  11 

52.  The  provision  of  1 
(g,  v.,  iupra,  9),  is  applic 
of  a  power,  not  to  Uie  p 
sent  it  is  to  be  executed. 

53.  The  provision  of 
consent  of  a  third  perse 
be  expressed  in  or  indors 
— applies  where  such  th 
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qaent  nitifloatioii  by  bim,  of  tbe  act  of  tbe 
majority  does  not  render  tbe  act  valid.  Tbere 
must  be  a  joint  consaltation  by  all  of  them. 
Supreme  Ot,,  1856,  Keeler  v.  Frost,  22  Barb., 
400. 

91.  SohooI-dlBtriot  olBows.  The  provi- 
sion of  1  Rev.  Stat,  565,  §  27,  is  applicable  to 
tbe  action  of  trustees  of  school  districts  in  the 
discbarge  of  their  official  duties  [4  Den.,  125], 
and  two  tmstees  of  a  school  district  cannot 
act  as  such  in  the  performance  of  their  dnties, 
excepting  npon  a  meeting  of  all  three,  whether 
the  third  one  refuses  to  act  or  not.  Sufreme 
Ot.^  1857,  Whitford  f>.  Scott,  14  J5r<n0.  iV.,  802. 
Compare  Horton  «.  Garrison,  28  Ba/rb,,  176; 
infra,  94. 

92.  The  remedies  against  one  who  refuses 
to  act,  stated.  Whitford  «.  Scott,  14  Hew, 
Pr,,  802. 

93.  That  the  fact  that  the  officers  signing  an 
order  consolidating  school  districts  met  at  the 
time,  may  be  presumed,  and  the  order  held 
vahd,  though  recorded  in  only  one  town.  Su- 
preme Ct.,  1847,  Stevens  «.  Newcomb,  4  Den,, 
487. 

94.  ReftaMd  to  attend.  The  rule  that  when 
an  authority  is  to  be  exercised  by  several  offi- 
cers, they  must  all  oonenr  in  its  exercise,  or 
all  meet  and  consult,  and  a  mi^rity  agree  to 
the  act  (2  Bw.  Stat.,  555,  §  27),  is  subject  to 
the  qualification  that  if  one  is  notified  to  at- 
tend, and  refuses,  it  is  the  same  as  if  he  had 
attended  and  dissented  to  the  act  of  the  ma- 
jority. [9  Wend.,  17.]  Supreme  Ct.,  1856, 
Hortoa  «.  Garrison,  28  Barb,,  176 ;  and  see 
People  e.  Walker,  28  Id.,  804 ;  S.  C,  2  AbbetW 
Ft.,  421. 

96,  Notloa.  Where  a  power  is  to  be  exer- 
cised by  several  persons,  a  minority  of  the 
whole  number  may  proceed  to  act,  and  their 
aotion  will  be  legal,  provided  all  the  members 
composing  the  body  were  summoned  to  attend, 
or  had  notice  of  the  time  and  place  of  meeting. 
The  right  to  have  such  notice  is  one  which 
the  majority  cannot  take  away  from  the  minor- 
ity. All  comprising  the  body  are  entitled  to 
reasonable  notice  of  the  time  and  place  of  the 
meeting, — e.  g.,  two  days  where  all  reside  in 
one  city.  [1  Bos.  ds  P.,  286;  6  Johns.,  89; 
28  Barb.,  804;  28  Wend.,  9;  26  Id.,  684;  2 
Atk.,  212 ;  1  Eyd  on  Corp.,  401.]  Supreme 
Ot.,  1858,  People  v.  Batchelor,  28  Barb.,  810; 
affirmed,  Cft.  of  Appeals,  1861,  22  If.  T.  (8 
Smith)^  128. 
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[The  more  Important  matter 
topics  which  are  common  to  ti 
procedure,  are  separately  treat 
where ;  and  ftirther  lUascratioiu 
tloned  in  this  article  will  there 
titles  at  the  end  of  this  article; 
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I.  Is  Gkiteral.    Com: 

TIONS.      P 

1.  llMtt  In  oMes  not 
own  mldfl,  the  court  fo 
the  King^s  Bench  in  Edj 
1809,  Dnboifl  o.  Philips,  i 

2.  The  Biriot  prinoipk 
ceedings  in  c^eotment  as  £ 
in  Eng^land, — not  applica 
in  this  country.  Saltons 
Om.,  221;  B.C.,  Col  db 

a  PeClaFaftton.  The 
meneement  of  actions  bj 
ptioshie  to  infant  defen< 
1882,  People  e.  Hoffman, 

4.  Eyeotment  agidnst 
commenced  by  snmmons 
§  4.]  Supreme  Ot.,  1843 
A  Utica  B.  R.  Co.,  5  Eil 

5.  Premature  action 
bail  and  pleads  in  chief,  1 
object  that  he  was  arre 
was  dne.  Supreme  Ct.,  1 
1  Johni.  Ca$.,  398 ;  8.  0 
Followed,  1801,  Lawrenc 
Cde.,  225.  To  the  oonti 
Moncnre,  8  Wend.,  170. 

&  Tasta.    Process  iss 
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will  be  entered.  Supreme  Ot,^  1804,  Qard- 
enier  v.  Bael,  2  Oai^  108. 

25.  Sarvloe  of  a  aeoond  declaratioo,  by 
the  plaintiff's  agent,  though  without  his  knowl- 
edge,  is  a  waiver  of  the  first.  Supreme  Ot,^ 
1800,  Kemble  «•  Fineb,  1  Johns,  Ca8.y  414. 

«|6.  80vezliis.  When  defendants  in  ejeot- 
ment  sever  in  pleading,  the  cause  is  still  to  be 
entitled  against  both.  Pleading  separately 
does  not  make  separate  suits.  Supreme  Ot,^ 
1808,  Jackson  v.  Cooper,  1  C%»».,  20;  S.  C, 
Col  S  a  Cos.,  154. 

27.  Rule  to  plead  cannot  be  had  till  writ  is 
returned  and  bail  filed,  or  appearance  entered. 
Supreme  Ot,^  1805,  Howell  v.  Denniston,  8 
Cai.,  96 ;  S.  C,  Ool  db  C.  Cos.,  448. 

28.  That  on  serving  an  amended  oyer,  there 
must  be  new  rule  to  plead.  Supreme  Ct.y  1804, 
Clinton  e.  Porter,  2  Cai,  176 ;  B.  C,  Ool  d 
G.  Oa»,,  888. 

For  Otli«r  oases  as  to  practice  in  pleading, 
see  PLBADora,  at  OomcoN  Law. 

Y.  Enlabqshknt  of  Tiics. 

29.  Statute.  Role.  Neither  a  commis- 
sioner in  vacation,  nor  the  court  in  term,  can 
enlarge  the  time  fixed  by  statute  for  doing  an 
act ;  though  it  is  otherwise  where  the  time  is 
fixed  only  by  rule  or  practice.  Supreme  Gt,^ 
1880,  Jackson  «.  Wiseburn,  5  Wend^  186 ;  and 
see  Clark  «.  McClaughry,  22  Id.,  627. 

90,  A  Judges  In  Taoatioii,  may  enlarge  the 
time  for  making  a  case.  Supreme  Ot.,  1812, 
Black  e.  Brown,  0  Jehru.,  264;  overruling 
Jackson  v.  Hornbeck,  2  Johns.  Cos.,  115 ;  8. 
C,  Ool  S  0.  Oaa^  127. 

YL  FmoNicD  IssuB. 

31.  In  fldeotmeu^  on  a  suggestion  that 
plaintiff's  lessors  had  taken  more  land  than 
given  by  the  verdict,  a  feigned  issue  was 
awarded.  Supreme  Ct.,  1810,  Jackson  o.  Has- 
brouok,  5  Johns.,  866. 

32.  Coiii^adlotion.  A  feigned  issue  will 
not  be  awarded  where  the  aflidavits  are  con- 
tradictory, and  the  sum  in  controversy  will 
not  justify  the  expense.  Supreme  Cl,  1828, 
Brower  ads.  Feeter,  1  Wend.,  18. 

33.  A  diffioulty  between  the  parties  in 
making  up  a  feigned  issue  ordered  by  the 
court,  must  be  settled  before  a  Judge  or  com- 
missioner, not  by  the  court.  Supreme  CU, 
1810,  Richards  «.  Brown,  7  Johm.,  820. 
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Vn.  Consent  Rui 
inEji 

34.  Bnnrey.    The 

lessors  in  ejectment  t 
but  may  stay  proceed 
sent.  Supreme  Ot.,  1< 
8  (7a«.,  82;  S.  C,  Ool 

35.  The  court  cann 
in  ejectment  to  consent 
ises.  Supreme  Cl,  II 
boom,  9  Johns.,  83. 

36.  Conaentrule. 
set  up  title  as  tenant  ti 
enter  into  the  consent 
wise  actual  ouster  nee 
preme  Ot^  1809,  Jacksoi 
811. 

37.  If  a  tenant  in  < 
ousted  his  co-tenant,  ii 
may  enter  into  the  c 
when  he  does  not  dispa 
89;  8  Burr.,  1897.]  A 
judgment  as  to  the  ree 
mesne  profits  thereof  fn 
preme  Ot.,  1814,  Lange 
Johns.,  461;  1820,  Jacks< 

3a  Where  defendant 
defend  as  a  tenant  in  coi 
of  the  plaintiff;  on  the 
been  no  ouster  of  the 
apply  to  the  court  for  le 
conaenJi  role  spedaliy. 
preme  Ol,  1820,  Jackso 
898. 

39.  Wliere  deisnda 
poaaeertona  are  joined, 
enter  into  separate  ooi 
01,  1880,  Jackson  «.  f 
explaining  Jackson  v.  I 
Jackson  v.  Woods,  6  Id, 
Stiles,  8  Oouf.,  866. 

Vm.  Nolle  Pecs 

40.  Seiveral  oonota. 

plaintiff  on  demurrer  to 
and  assessment  of  dan 
enter  a  noUe  prosequi  u] 
and  take  judgment  on  t 
apply  to  the  court  befo 
inquiry.  Ot,  of  Errors^ 
ardson,  5  Johns.,  476. 

41.  Plaintiff  allowed 
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on  tbe  MiOQ«y  counU,  after  La  Plug  as£ea5«d 
damages  on  the  note.  Seebtr  t,  Yatee,  6 
Cow.,  40, 

4Z  Enteriog  a  nok  prot.  on  one  of  fi«Teml 
ooudts  on  the  same  came  of  action,  after  plea, 
does  not  adioit  the  truth  of  the  plea.  Supreme 
CL,  18S4,  Keekr  d.  Bartine,  13  TTwi^.,  110, 

43.  Personal  defenoe.  Where  ooe  of  sev- 
eral defeodanta  who  are  aaed  oxi  a  joint  acid 
several  contract,  pleads  his  infaocy,  plaintiff 
may  euter  a  nolle  prmequi^  a^  to  him,  aad  pro- 
ceed to  JndgmeDt  against  the  otlierii.  It  i^ 
unreasonable  to  turn  him  over  to  another  ac- 
tion. Supreme  OL,  1809,  Hartnesa  t?.  Thoiap- : 
eon^  5  JohnM,^  160. 

44»  If  iieveral  arc  sned  ba  joint  devisees  m 
trust,  and  one  pleads  or  provea  that  he  h  not 
a  dedaee,  plaintiff  may  enter  a  nol^  pro*.  &i  to 
him,  [1  Saund.,  207,  b.  n, ;  1  Wills.,  90 ;  6 
Johns.,  leo.]  SuprmM  OL^  1630,  Jud^n  t. 
Gibbons,  5  W^nd.,  %U, 

45.  Tbe  right  of  a  plaintiff  to  enter  a  nolU 
prosequi,  and  the  effeot  of  it,  considered.  Mor- 
ton 0.  Croghan,  20  Johm.,  106. 

46.  A  plaintiff  ia  repleTlti  can  be  non- 
promd.  [1  Rev.  L.,  91,  &45,]  Supreme  Cl, 
1B26,  Fort  «.  3ma%,  6  Coto.^  43fl ;  and  see 
H^,  Fort,  6  Id.,  iS, 

47.  Infiuit  A  ju>nrpro«.  obtained  by  an 
infant  appearing  by  attorney  shonld  b«  £et 
aaide.  Supreme  OL,  1681,  Oomstock  p,  Oarr, 
6  Wend,,  d26. 

4&  Plaintlif  belDS  mled  to  dAolar^  bj 
one  defendant  served^  will  be  n^n~proaeed  un- 
less he  obtains  time  to  declare  nntil  the  other 
is  brooght  in.  Supreme  Ct,,  1605,  Shawe  v. 
Colfax,  8  Gai.,  98 ;  S.  0.,  OoL  S  a  Cue,,  650, 

49.  ITegleot  to  comply  witli  order  for  par- 
ticulars u  ground  fbr  jndgment  as  if  neii-proe. 
Supreme  Ct.y  IfilT,  Fleurot  u.  Darand,  14 
Johm.,  629. 

So  of  not  complying  with  order  to  file  se- 
curity for  costs.  1&84,  Glover  t,  Cuming,  12 
Wefid.,  396. 

iiit  of  neglect  to  proceed  after  interlocnto- 
ry  jndgment.  1616^  Kent  t.  McDonald,  Id 
Johm.,  400. 

50.  DiBCoatlnuaDQ9.  Where  one  who  has 
been  discharged  m  a  baakrapt  is  fioed  with 
others  as  joint-debtors^  if  plaintiff  serves  the 
bankrupt  with  process  he  cannot  have  leave 
to  dlscontinaa  as  to  him  except  on  payment  of 
costs.  Supreme  Ct.,  1844,  Camp  e,  Gifford,  T 
mU,  169. 


As    to    DiBCOntiiiQliifi,   see   AmTiAnoi, 

D^soo^"n5xrA5CE,  NoNstrtr, 

IX.    DKTAtTLT,      InqITEST.     WeIT   OF  IsT- 

QUiBY,     Affidavit  of  Me^ts, 

51.  A  default  cannot  isQ  entered  until  the 
day  after  the  time  for  pleading  has  expired. 
Supreme  CL,  1601,  Thomas  v.  Dooglaaa,  % 
Johne,  Cos.,  326. 

52.  Entxy  of  jndgment.  Afkr  default, 
rule  for  judgment  muat  be  entered  before 
plaintiff  can  assess  damages.  Suprefoe  Ci^ 
1803,  Griawold  c.  Stonghton,  1  Cbi.,6;  S.  C^ 
Col,  <£  £7.  Cos.,  146 ;  and  aee  Hart  v,  De  Lord, 
17  Johr^.,  270. 

53.  Betting  aaido.  Refusal  to  accept  ik 
terma  offered  by  plaintiff  aa  condition  of  opeu- 
ing  defanlt,— ^d^,  a  sign  of  bad  fdtb.  X  F, 
Superior  CU  1S29,  Barrow  c,  SabbaioD,  3 
Hall,  348. 

54.  In  ejectment  a  regular  default  may  U 
set  aside  on  an  affidavit  of  merits,  and  that  it 
was  snBsred  by  a  mitjtake.  Supreme  CL, 
1605,  Jackson  tt.  Stiles,  3  CaL,  138. 

55^  After  a  jndgment  by  default  agaioat  the 
casual  ejector,  the  landlord  may  be  let  in  lo 
appear  and  defend.  Supreme  CL,  180»,  Jsck- 
aon  V*  Stiles,  4  Johne,^  489. 

56,  In  ejectment^  where  the  tenant  swears 
to  merits,  and  no  trial  has  been  lost,  a  refnlir 
default  will  be  set  aside,  on  payment  of  coat^, 
to  let  in  the  tenant  to  defend  bis  possession 
[%  Oai.,  503.]     B. 

57-  A  regular  default  in  ejectment,  wliera 
the  premises  were  vacant  &o  that  tbers  wa«  QO 
person  in  posaassion  to  be  served,  should  be 
set  aside  on  the  application  of  the  person  clain^- 
ing  to  Ije  owner  of  the  land,  on  payiog  costs, 
and  stipulating  to  admit  he  vraa  in  po^se^ioD 
at  tbe  commencement  of  the  suit*  S^pft^f^ 
CL,  1812,  Wood  V.  Wood,  9  Johm.,  257. 

58.  Mlatake  in  calculating  the  assesauiea^ 
ground  for  ordering  a  new  one.  Burrft*Ree^^ 
1  Johm,,  507. 

59.  Admlaoion.  By  a  default  and  interloc- 
utory judgment  in  an  action  for  libel,  the  f**t 
of  publication  and  the  truth  of  the  innaesdoea 
are  admitted,  and  defendant  cannot  call  atc^- 
tioQ  of  the  jury  of  inquiry  to  tbe  other  pi^^ 
graphs  contained  in  the  eame  publlcatioc,  iti 
order  to  show  a  different  meaning  of  the  worn* 
complained  of  than  that  set  up  by  the  plat''- 
tiff.  Supreme  CL,  18^18,  TiUotaon  i?.  Oh&et- 
ham,  3  J(fhne.,  56* 
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Supreme  Ct^  18Q6,  Jackson  «.  Parker,  2  Oai.^ 
385;  1810,  Tatea  e.  Lansing,  5  Johm,^  367. 

^9.  CMweral  counts.  Where  judgment  is 
assessed  on  the  whole  declaration,  after  judg- 
ment for  the  plaintiff  on  demurrer  to  the 
whole,  if  some  of  the  counts  are  bad,  the  judg- 
ment must  be  reversed.  CUofJSrron^  1809, 
Backus  V,  Bichardson,  5  Johns.^  476. 

100.  If  some  of  the  counts  are  bad,  and, 
after  default,  entire  damages  are  assessed,  the 
judgment  must  be  reversed.  Gt,  qf  Errors^ 
1809,  Oheetham  «.  Tillotson,  5  Johns,^  480. 

101.  AM688ment  In  debt,  since  plaintiff 
recovers  the  sum  in  nwmero^  the  dork  may 
ascertain  the  interest  or  damages,  and  tax 
them  with  the  costs.  Supreme  Ot,^  1810, 
Fenton  «.  Garlick,  6  Johns.,  287. 

102.  Notice  of  taxation  of  costs  must  be 
given,  as  for  a  trial  of  the  cause,*  but  the 
omission  may  be  cured  by  a  retazation  with- 
out setting  aside  the  judgment.  lb.  To  sim- 
ilar effect^  1800,  Jackson  v,  Spencer,  3  Johns, 
Cos.,  495. 

103.  Tb»  clerk,  on  asseflfling  damages, 
may  take  proof  of  the  loss  of  the  instrument 
sued  on.  Supreme  Ct,  1817,  Anonymous,  14 
Johns.^  847. 

104.  On  bond  to  submit  to  arbitration,  ac- 
tual damages  must  be  assessed.  Supreme  OL, 
1819,  Allen  v.  Watson,  16  Johns.,  205. 

105.  Xbcecution.  Where,  on  default  of  pay- 
ment of  interest  on  a  bond,  judgment  is  signed 
for  the  penalty,  execution  will  be  stayed  on 
the  payment  of  the  interest  and  costs,  the  judg- 
ment to  stand  as  security  for  the  debt.  Su- 
preme Ot.f  1804,  Bowne  v.'Hallet,  1  Cai.,  518. 

106.  A  Ji,  fa.  tested  out  of  term  or  issuing 
into  a  different  county  than  that  where  the 
venue  is  laid,  without  a  testatum,  is  irregular, 
and  the  party  serving  it  out  cannot  take  ad- 
vantage of  it.  Supreme  Ct.,  1804,  Simonds  v. 
Catlin,  2  Cai.,  61 ;  S.  0.,  Col.  <S>  C.  Cos.,  846. 

107.  After  the  defendant  has  been  regularly 
superseded  for  not  being  charged  in  execution, 
the  plaintiff  cannot  resort  again  to  his  first 
judgment  by  means  of  execution,  but  must 
commence  his  action  upon  it.  Supreme  Gt., 
1804,  Masters  v.  Edwards,  1  Gai.,  516 ;  S.  0., 
Gol.&  G.  Gas^  B27. 

For  Other  oases  as  to  executions,  see  £z- 

BOTTTION. 


*  To  the  same  effect,  1818,  Green  «.  Guthrie,  10 
.  Jifhru.,  126. 
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lOa  Verdict    W  . 

recoverable  under  L  i 
Rev.  Stat.,  261,  §  1,-  i 
the  jury  are  to  find  i 
court  trebles  them, 
comb  V.  Butterfield,  8  . 
V.  Havens,  25  Wend.,  ■. 
Booth,  1  Den.,  689. 

109.  If  the  verdict 
terms,  to  be  for  singh 
intend  that  they  fouD 
that  defendant  brougl  I 
the  provisoes  of  the  i  : 
Livingston  «.  Platner,  1 

110.  Where  doubh 
statute,  the  proper  pi  , 
find  the  single  value 
it.    Gt.ofBrrors^lS2 
Gow.,  678. 

111.  A  finding  of  i 
sufficient  as  a  fiudini 
preme  Gt.,  1828,   Be  ! 
Gow.,  584. 

112.  Motion.    Tre  i 
costs  can  be  obtainec 
court     Supreme  Gt.^ 
Wend.,  216. 

113.  Computation 
three  times  single  d  i 
1841,  King  V,  Havens. 

114.  That  double  \  < 
value.     Gt.  of  Errors, 
little,  5  GovD.,  678. 

Xn.  Cass.    SPECii 

1,15.  Case  and  s: 
where  both  a  case  an  I 
beem  made,  the  party 
them.  Supreme  Gt.,  I 
lander,  1  Johns.,  192. 

116.  An  ezceptioii 
plies  the  right  to  ma< 
rior  Gt.,  1850, Huff©,  i 

117.  The  objecttoii 
ment  is  given  for  a  da| 
the  first,  is  waived  unli 
Supreme  Gt.,  1799,  Ge 
S  C.  Gas.,  89. 

118.  Apointreser; 
trial,  is  in  nature  of 
plaintiff  must  prepare 


PRACT 
Bill.   Prooe«.   Appt 

TV.  Deorsb.    Kbheabikg.    ENFOBonro. 
V.  Fbignbd  iseuB. 
VI.  Motions.    Pbtitiows,  and  vabiouc    i 

TEBL00T7T0BT  PBOOBBDINOB. 

I.  Bill.    Process.    Appsabance.      i 
FAULT.    Dismissal,  btc. 

1.  Applioatioii  by  a  creditor  at  large 
firm,  whose  assets  are  in  the  hands  of  i   i 
ceiver,  to  he  paid  ont  of  the  fnnds,  mnst  h 
bill.     CTutncery,  1846,  Matter  of  Ingraha   , 
Barh.  Oh.,  85. 

2.  Croea-bill  allowed  to  be  filed  under  p  : 
liar  circn Distances.  Brown  v.  Story,  2  Pi  i 
594. 

3.  A  neiiv  bill  before  the  chancellor,  p^  i 
ing  a  former  salt  before  a  vice-chancellor^ 
tlie  same  matter,  irregular.     Chancery,  1    ; 
Winship  f>,  Pitts,  8  Paige,  259 ;  and  see  Ei  ; 
f}.  Price,  2  Id.,  883. 

4.  Practice  in  bills  of  interpleader  wl  i 
there  is  a  contest.     Oity  Bank  v.  Bangs 
Paige,  570. 

5.  —  in  filing  supplemental  bills.    Eage 
Price,  2  Paige,  888. 

6.  No  proceaa,  except  to  appear  and 
swer  and  to  attend  as  witness,  issues  in  bla 
Chancery,  1885,  Merrill  «.  Townsend,  6  Pa  ; 
80. 

7.  Taking  oat  process  with  5onc(;;?i«int 
to  serve  it  is  the  commencement  of  the  s  ! 
Chancery,  1829,  Webb  v.  Pell,  1  Paige,  6 
Compare  Gbbditob^s  Suit,  71-74. 

8.  Where  complainant  amends  his 
after  personal  service  of  subpcsna  on  defend;  : 
who  neglects  to  appear,  service  of  a  new  si 
pcena  is  not  necessary  to  authorize  taking  1 1 
amended  bill  as  confessed.     Chancery,  18 
Bond  «.  Howell,  11  Paige,  288. 

9.  A  defendant  who  appears  is  entitled 
notice  of  all  proceedings,  though  he  failed 
answer.  Chancery,  1884,  Hart  «.  Small, 
Paige,  551 ;  explaining  Rose  u.  Woodruff, 
Johns.  Ch.,  547.  Followed,  1885,  Wells  v.  Ci  i 
ger,  6  Paige,  164. 

10.  Notice  of  the  names  of  solicitors  < 
the  defendants  against  whom  the  bill  has  be  i 
taken  as  confessed,  not  necessary.  Chancei ; 
1841,  Germain  «.  Beach,  9  Paige,  282. 

11.  Husband  bound  to  enter 'a  joint  a| 
pearance,  and  put  in  a  joint  answer  for  hiii 
self  and  wife.  Chancery,  1829,  Leavi  tt  v.  Cr  i 
ger,  1  Paige,  421. 

12.  That  on  the  death  of  defendant  afti 
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XamiantiMtf 


43.  That  eaob  party  may  oboose  bis  own 
examiner.  Ch^Mcery^  1829,  Troup  «.  Haigfat, 
6  JohiM,  Oh.,  885. 

48:  Fona  of  order  to  prodtiee  witneeses. 
Murray  «.  Hay,  1  Barb.  Oh,^  60. 

43.  OroMhezamiDteg.  After  a  witaess  bas 
been  called  and  examined,  the  party  cannot 
withdraw  bim,  even  though  be  is  interested ; 
but  the  adverse  party  is  entitled  to  cross- 
examine.  F.  Chan.  Gt.^  1884,  Bogert  o.  Bo- 
gert,  2  Edw,^  899. 

44.  IiXterest.  After  examination  and  dur- 
ing cross-examination  of  a  witness,  he  became 
interested  in  the  suit,  by  a  death,  of  which  all 
parties  were  ignorant.  Held^  that  a  farther 
direct  examination  afterwards  taken  should 
be  suppressed,  leaving  the  residue  of  the  depo- 
sition to  stand.  F.  Chan,  Gt.^  1889,  Fream  «. 
Dickinson,  8  Edw.^  800. 

45.  Co-defendant.  Requisites  of  applica- 
tion for  order  to  examine.  American  Life  Ins. 
&  Trust  Oo.  «.  Sackett,  1  Bwrb,  Gh,^  686. 

46.  If  tba  dofendant  in  a  oreditoK^  rait 
consents  to  be  examined,  under  Rule  191  he 
cannot  be  compelled  to  answer.  F.  Chan,  OU^ 
1882,  Merritt «.  Blackwell,  1  Mw.,  466. 

47.  After  one  examination,  defendant  can- 
not be  summoned  to  another;  but  may  be 
required  to  appear  and  answer  special  inter- 
rogatories. F.  Ohm,  Ot,^  1889,  Starr  «.  Mo- 
range,  8  jSUt0.,  846. 

48.  A  nominal  complainant;  if  a  material 
witness  for  the  other  complainant,  may  be 
struck  out,  and,  if  necessary,  made  defendant. 
Ohaneeryy  1887,  Eckford  «.  De  Kay,  6  Paige, 
666.  JSfuipreme  Ot.,  Sp.  T,,  1848,  Leavitt  v. 
Steenbei^en,  8  Bard.,  166. 

49.  Complainant  in  foreclosure  should  not, 
because  about  leaving  the  State,  have  leave  to 
be  examined  as  to  payments,  before  the  cause 
is  at  the  proper  stage.  If  absent,  he  may  be 
examined  by  commission.  F.  Ohan.  Ot,,  1888, 
Heyward  «.  Stilwell,  8  Mto.,  246. 

50.  Complainant  may  be  examined  to  prove 
the  allegations  in  the  bill,  as  against  an  absen- 
tee, if  he  swears  that  he  cannot  prove  them 
except  by  an  answer  and  discovery  from  the 
absent  defendant.  Ohaneery,  1846,  Anony- 
mous, 1  Bao'l.  Oh.,  408. 

51.  A  witness  who  dmmirs  to  a  question 
cannot  bring  the  matter  before  the  court. 
Only  the  party  who  puts  it  can.  F.  Ohan, 
Ct.^  1881,  Mowatt  v,  Graham,  1  J^w.,  18. 

52.  Docvmients  produced.    Under  the  sys- 


tem of  open  examina  i 
duces  a  paper  before  t 
it,  though  a  copy  onl^ 
efidiiblt;  and  cannot' 
oompelled,  on  motion, 
examiner  for  purposes 
df  Brror^  1843,  Oon 
Bank,  4  HOI,  616. 

53.  Famiabin^  nai 
Rule  68.    Hodeofexf    i 
ted.    Oaul  e.  MiUer,  8    < 

54.  AppUestion  for     i 
Besses  whose  names  w( 
to  re-examination,  &c 

«.  Tnttle,  10  P<M^«,  6S 

55.  MMtar's  oestifi  i 
oy  of  examination.  (  \ 
680. 

56.  Time  to  take  pi    ! 
unless  upon  good  cause    ! 
1889,  Jewett  o.  Albany 
and  see  Osgood  v.  Josli 

57.  Zsrae  of  commli   I 
does  not  stay  closing  tl 
cial  order.    F.  Ohan. 
Pardow,  1  Edm,,  11. 

56.  A  ro-ini«minati<   i 
on  special  application. 
1820,  Halloek  e.  Smith,  i 

59.  After  the  testin  i 
dosed,  the  party  cannol  i 
out  leave  of  the  court, 
the  right  to  do  so,  is  im  I 
OUy  1846,  Ordronaux  « 
612. 

60.  Ordor  to  oloso    \ 
suit  not  to  be  opened, 
show  that  he  has  no    i 
costs.     Chancery^  1847,  I 
Sent,  79. 

61.  That  examinatioi 
continued,  if  necessary,   , 
testimony  has  expired,  \  i 
the  proofe  is  actually   i 
1642,  Oreene  e.  Wheelei 

€2.  DeposttfOQs  only 
the  hearing.    Supreme  { ' 
liamson  v.  More,  1  Ba/rh 

63.  After  oloee  of  p 
vits  to  prove  release  of  ii  i 
not  be  received.      Gha'i 
Utica  «.  Mersereau,  8  Be  \ 

64.  Under  an  order 
the  right  to  close  the  pre  i 


PRAOTIOE,  IN  EQUITY. 


Decree.  Behetring.  Snforeiiig. 


original  bill,  though,  by  a  general  order  of  the 
court,  the  depositions  taken  in  the  original  suit 
are  allowed  to  be  read  in  the  cross-snit,  yet 
such  parts  of  them  as  relate  to  fraudulent  mis- 
conduct not  charged  in  the  original  suit  will 
be  suppressed.  Chancery^  1817,  Underbill  v. 
Yan  Cortlandt,*  2  Johm.  Ck,  839. 

88.  Any  writingB  may  be  proved  at  the 
hearing,  on  notice  and  on  excuse  for  not  prov- 
ing them  before  the  examiner ;  and  the  wit- 
nesses may  be  cross-examined.  Chancery^ 
1817,  Gonsequa  v.  Fanning,  2  Johns.  Ch,^  481. 
See,  also,  Oogswell  v.  Burtis,  Hoffim.^  198 ;  and 
compare  Pardee  v,  De  Cala,  7  Paige^  182. 

89.  To  entitle  instruments  to  be  read  at  the 
hearing,  under  Rule  17,  they  must  be  set  forth 
and  their  authentication  alleged  in  the  plead- 
ings. Ghanceryy  1842,  Latting  v.  Hall,  9  Paigey 
888.  Compare  New  v.  Same,  8  3andf,  Ch.^ 
191. 

90.  If  the  complainant  inadvertantly  omits 
to  file  a  replication  to  set  forth  an  instrument 
not  admitted  by  the  answer,  his  remedy  is  to 
apply  for  a  postponement  of  the  hearing,  that 
he  may  have  leave  to  file  a  replication.  Chan- 
cery^ 1842,  Latting  v.  Hall,  9  Paige^  888. 

91.  What  notice  of  intent  to  prove  at 
hearing,  is  necessary.  EeUogg  v.  Wood,  4 
Paige^  678;  Miller  v,  Avery,  2  Barb.  Ch.y  682. 

92.  The  hearing  may  be  suspended  to 
enable  a  party  to  make  formal  proof.  Ohan- 
eery^  1885,  Desplaces  «.  Qoris,  6  Paige^  262; 
afi&rming  8.  0.,  2  Edw.^  422. 

93.  "Where  evidence  is  documentary,  and 
a  slip  has  occurred,  the  cause  may  stand  over 
to  produce  it.  And  leave  to  impeach  a  docu- 
ment produced  at  the  hearing  will  be  allowed 
in  a  proper  case.  A,  V.  Chan.  Ct,,  1889, 
Cogswell  «.  "Burtis,  Hoffm.^  198.  Compare 
Morton  «.  Hudson,  7<Z.,  812. 

94.  Affidavits  taken  ez  parte,  after  the 
cause  is  set  down  for  hearing,  are  not  admissi- 
ble. Char^cery^  1821,  Minuse  d.  Cox,  6  JohuB. 
Ch.,  441 ;  and  see  Underbill  v.  Yan  Cortlandt, 
2  Id.,  889. 

95.  Points.  Each  party,  on  argument  be- 
fore vice  chancellor,  should  furnish  his  oppo- 
nent with  copy  points ;  and  a  copy  should  also 
be  handed  to  the  court,  to  be  marked  by  the 
clerk.  Chancery,  1846,  Beatty  v.  McNaugh- 
ton,  1  Barl,  Ch.,  819. 


•  Reversed  on  the  merite,  Oi.  qf  Srwn^  1819, 17 
•^Q&M.,  405. 


96.  "Where  a  bill  ii 
parties,  it  should  sta 
complainant  to  bring  t 
without  prejudice  to  a 
8  Monr.,  862.]  Cht 
McCan,  7  Paige,  461. 
Chan.  Ct,  1884  [citin 
V.  Heeney,  2  Bdv).,  24: 
inson  «.  Reed,  Bojfm 
dunck,  1  Sand/.  Ch.,  i 

97.  Though  compla 
when  objection  to  th< 
ties  is  taken  by  the  i 
at  the  hearing,  permii 
terms.  [4  Paige,  76;  « 
Ct,  Sp.  T.,  1849,  Vai 
werker,  7  Ba/rb.,  221. 

9a  Where  the  com 
by  the  answer,  of  a  d 
defendant's  intention 
at  the  hearing,  but  i 
amend,  the  court  may  < 
leave  to  amend.  Gha 
«.  Van  Deusen,  4  Paig€ 
2  Paige,  278],  La  Gra 
Ch.,  626. 

99.  An  infiant  defen 
hearing,  any  objection 
whether  the  objection 
bill,  or  came  out  in 
Cha/n.  Ct.,  1846,  Jon 
Ch.,  208. 

ICX).  Depositions  n< 
harmless  mistakes  in  t 
nesses.     A.  F.  Chan. 
Laimbeer,  1  Sandf.  Oh. 

101.  Objection  to  i 
be  taken  at  the  hearin, 
Wms.,  848;  Bunb.,  14 
Douglass  «.  Sherman,  i 
Pendleton  i).  Fay,  8  Id., 

102.  "Where  vioe-cl: 
fied;  mode  of  hearing  a 
Whitney  d.  Post,  8  Pau 

TV.  Dbcbeb.    Rbhbui 

103.  Canse,  how  det 

plainant  takes  issue  on 
whole  bill,  and  the  plea 
tied  to  a  decree  as  thoc 
taken  as  confessed,  or  ai 
be  necessary,  that  the  d< 
on  interrogatories.  Che 
McMichael,  2  Paige,  84E 


Kotionfl.   Petitionii  mad  ^miiAa  IntBrloeatory  Froooedingi. 


126.  Payment  of  admitted  part.  Where 
the  answer  admits  a  part,  and  the  controversy 
18  confined  to  the  residae  of  the  claim,  payment 
of  the  admitted  part  should  be  ordered  at  once. 
So  also  on  a  master's  report  of  the  balance  dne, 
though  exceptions  to  another  part  of  the  report 
are  still  pending.  Okaneery^  1824,  Olarkson 
V,  De  Peyster,  ffoph^  274. 

127.  It  is  not  usual  to  direct  payment  of 
money  by  one  party  to  another,  pending  the 
suit,  and  where  there  is  no  fund  in  court.  V, 
Chan,  Ct,  1834,  Bogert  «.  Bogert,  2  Edw.,  809. 

128.  Obtaining  leave  for  rehearing;  of  de- 
cretal order.  Oonsequa  v.  Panning,  8  Johna, 
.0^,,  864. 

129.  Wltere  two  defendants  answer  sep- 
arately, one  cannot  appeal  from  an  order  deny- 
ing to  the  other  an  issue  to  try  the  same  de- 
fence; but  may  have  leave  to  apply  for  one  in 
his  own  behalf.  Ohaheery^  1840,  New  Orleans 
Gas  Light  ds  Banking  Oo.  d.  Dudley,  8  PtUge^ 
452. 

X90.  i^ppioval  of  enrettes.  where  the 
affidavits  of  justffieation  by  the  sureties  in  an 
axypeal^bond  are  indorsed  upon  the  bond,  tlie 
certificate  of  approval  need  not  repeat  the  facts 
apparent  from  them.  Ohaneery^  1845,  Goithe 
fr.  Crane,  1  Barh.  Ch.^  31. 

131.  Hm  de^E^^  In  tne  answer  to  a  cred- 
itor's bill  that  deifendant  has  assets  exceeding 
flOO,  does  not  entftle  hitn  to  a  ^ssolution  of 
the  injunction.  [4  Paige,  864.]  F.  Chan.  CU^ 
1840,  Sage  d.  Quay,  Cfkerle^  847. 

132.  Vfket^  a  '^^ilt  of  error  on  a  judgment 
does  not  stay  the  proceedings  on  a  creditor's 
bill  thereon,  the  court  will  dissolve  the  ixrjuno- 
tion  upon  security  being  given  for  the  payment 
of  the  judgment,  if  affirmed.  Ohaneety^  1888, 
Bradt «.  Kirkpatrick,  7  Pcsige^  62. 

133.  Wliere  tibe  ftmd  esjofned  in  a  cred- 
itor's suit  is  more  than  enough  to  pay  all 
defendant's  debts,  the  court  may  allow  him  a 
maintenance  without  the  cceditor^s  consent. 
F.  Chan,  Qt,^  1884,  Oraig  «.  Hone,  2  jRiw., 
876. 

134.  IBe  cannot  have  an  advance  to  enable 
him  to  litigate  the  suit.  F.  Chan.  Ct^  1888, 
Tuthill «.  Lupton,  1  Mw,,  564. 

135.  Permitting  a  bOild  to  be  substituted 
for  payment  into  court,  on  granting  an  injunc- 
tion after  judgment,  is  a  matter  of  favor  which 
should  not  be  granted  unless  the  complainant 
will  do  equity.  Ohaneery^  1848,  Gee  v.  South- 
worth,  10  PaUge^  307. 


136.  On  a  bill  of  discovery,  the  iojunction 
is  only  tempoi'Ary,  and  though  the  ground  of  de- 
fence at  law  be  fVaud,  when  the  bill  has  been 
answered,  it  will  be  dissolved,  of  course,  and 
the  parties  left  to  litigate  at  la*w.  Ohomeefy^ 
1848,  Orane  v.  Bunnell,  10  Paiige^  888 ;  1881, 
King  «.  Olark,  8  /d,  76. 

137.  If  an  ammrer  seta  np  a  discharger 
which  the  complainant  did  not  impeach  in  his 
biil,  he  cannot,  in  opposition  to  the  answer, 
read  affidavits  to  sustai  n  his  injunction.  Chan- 
oery,  1844,  Hubbell  t>.  Cramp,  11  Paige,  810. 

138.  Xi^nnotion-maaterVi  power.  Laurie 
«.  Laurie,  9  Paige,  284. 

139.'Ihlbmiation.  A  statement,  which 
must  be  deemed  to  have  been  on  information 
and  belief,  is  not  sufficient  in  an  opposing  affi- 
davit, which  the  other  party  has  no  opportu- 
nity to  answer.  Chancery,  1846,  Quincy  v. 
Foot,  1  Sorb.  Ch.,  496. 

140.  All  petttions  grounded  t>n  facts  not 
hntoedifetely  berfore  the  court,  must  be  sworn 
to.    Chancery,  1824,  Anonymous,  Bbph.,  101. 

^41.  SCandalons  antd  impertinent  matter, 
in  a  petition,-— tf.  g.,  unnecessary  ImpntaMons 
against  third  penons, — ^wfll  be  expunged,  on 
exception,  with  costs.  Ot,  of  JBrrore,  1841, 
King  «.  Sea  Ins.  Oo.,  96  Wend,,  62. 

142.  ntle.  Petitions  which  relate  to  a  pro- 
ceeding pending,  should  be  entitled  in  it,  or  so 
refer  to  it,  with  sufficient  distinctness,  that 
perjury  might  be  assigned.  But  original  pe- 
titions need  not  be  entitled.  Chaneery,  1844, 
De  Zeng  t^.  Mann,  4  Ch.  8mt.,  22. 

143.  fiignbig.  A  petition  or  affidavit  in 
chancery,  must  be  signed  by  the  party  who 
swears  to  it,  but  ne^d  not,  esedpt  petitions  for 
rehearing  or  appeal,  be  signed  by  oounsel. 
Chanc&ry,  1844,  Hiathaway  «.  Scott,  11  Paige, 
178. 

144.  RetaooTal  of  oauie  frcmi  before  a  vioe- 
chanoellor  befoi'e  hearing.  Ames  v.  Blunt,  9 
Paige,  94. 

145.  The  olerk  is  not  entitled  to  fees  or 
commissions,  on  receiving  a  delivery  of  bonds 
and  mortgages  taken  in  hi»  name  by  a  guar- 
dian ad  litem;  nor  to  commissions  for  receiv- 
ing interest,  but  only  to  commissions  for  pay- 
ing over  the  interest.  F.  Chan.  Ct.,  1889, 
Matter  of  Post,  8  Edw^  865. 

146.  Extra  allowanoe  to  master,  how  ap- 
plied for.    Woodruff  V.  Straw,  4  Pmige,  407. 

147.  An  apprsOiement  made  by  appraisers 
appointed  by  the  Oourt  of  Ohaacery,  upon  the 
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8.  Omitting  to  serve  copy  complaint  within 
40  days  after  demand,  is  an  unreasonable  de* 
lay.  K  7.  Com,  PZ.,  Chambers,  1860,  Eolea 
V.  Debeand,  2  Code  R,  144. 

9.  Notice  of  object  of  action,  and  no  per- 
sonal claim,  may  be  served  with  summons  instead 
of  complaint.    Code  af  Pro. ,  §  181 . 

10.  Amended  complaint.  Section  146  of 
the  Oode, — requiring  an  amended  complaint 
to  be  served  on  the  defendant, — ^is  to  be  con- 
strued by  section  417, — requiring  service  of 
papers  to  be  made  on  the  attorney,  if  a  party 
has  an  attorney ; — and  where  a  defendant  has 
appeared  by  attorney,  an  amended  complaint 
is  to  be  served  on  the  attorney,  and  service  on 
the  defendant  personally  in  such  case  is  irreg- 
ular. IT,  Y,  Superior  Gt,,  Sp.  21, 1868,  Meroier 
«.  Pearlstone,  7  AhlH^ta'  Pr.,  826.  To  the 
same  effect,  Supreme  Ct,  1860,  Tripp  v.  De 
Bow,  6  JSby>.  Pr.,  114. 

U.  Where  the  defendant  omits  to  an- 
swer in  due  time  in  an  action  where  an  appli- 
cation to  the  court  is  necessary,  the  court  may 
order  the  damages  to  be  assessed  by  a  sherifTs 
jury.  An  omission  to  give  him  notice  of  ad- 
justing the  costs,  will  not  vitiate  the  judgment. 
Supreme  Gt^  Chambers,  1849,  Rickards  «. 
Sweetzer,  8  H<m.  Pr,,  418;  8.  0.,  1  Code  5., 
117. 

12.  If  defendant  fails  to  answer,  he  is  not 
entitled  to  notice  of  ordinary  proceedings  in 
the  action, — e,  g^  of  insertion  of  costs  in  the 
judgment-roll,— >not withstanding  that  he  ap- 
peared. K  Y.  Superior  Ct.,  Sp,  71,  1849, 
Wilcox  V.  Ourtis,  1  Code  B.,  127.  Compare 
Tracy  «.  N.  Y.  Steam  Faucet  Co.,  1  M.  D, 
Smith,  849. 

13.  A  defendant  who  has  not  answered,  is 
not  entitled  to  notice  of  an  application  for  an 
injunction.  It  is  not  an  *^  ordinary  proceed- 
ing'* in  the  action  within  section  414.  ^- 
preme  Ct,  J^.  T,,  1862,  Becker  v,  Hager,  8 
ffote,  Pr.,  68. 

14.  An  irregolaiity  committed  alter  no- 
tice that  the  proceeding,  if  taken,  would  be 
irregular,  should  be  set  aside  with  costs.  Su- 
preme Ct.,  £^.  T.,  1849,  Kellog  v.  Block,  2 
Code  R.y  28. 

15.  Diyision  of  action.  Of  the  origin  and 
object  of  the  amendment  of  1862  of  section 
172  of  the  Oode,  providing  that  the  court  on 
allowing  a  demurrer  for  mi^oinder,  to  divide 
the  action  into  several.  Robinson  «.  Judd,  9 
Hout,  Pr.,  878. 


16.  DiamiMal  of  complaint  In  a  fore- 
closure-action, one  of  the  lienors,  who  was 
made  defendant,  died,  and  the  plaintiff,  for 
more  than  a  year,  neglected  to  revive  or  con- 
tinue the  actiou  against  his  heirs  or  devisees, 
who  by  his  death  became  necessary  parties. 
Beld,  that  on  motion  of  another  defendant, 
the  complaint  should  be  dismissed  as  to  the 
moving  defendant,  with  costs,  unless  plaintiff 
within  sixty  days,  continued  the  action.  Su- 
preme CU,  Sp.  T,,  1866,  Chapman  v.  Foster, 
16  How.  Pr.,  241. 

17.  Where  the  defendant  has  been  offered 
his  costs  of  circuit,  and  it  does  not  appear  that 
they  have  ever  been  made  out  or  adjusted  in 
any  way,  or  he  prepai*ed  to  receive  them,  he 
is  not  entitled  to  a  dismissal  of  the  complaint, 
for  not  bringing  the  cause  to  trial  at  the  cir- 
cuit. Supreme  Ct.,  Sp.  T.,  1858,  Hawley  o. 
Seymour,  8  How.  Pr.,  96. 

18.  When  the  plaintiff  has  proceeded  to  get 
his  cause  in  readiness  for  trial,  but  neglects  to 
move  it  on,  the  proper  mode  of  proceeding  on 
the  part  of  the  defendant,  if  he  would  expe- 
dite its  determination,  is  to  set  it  down  for 
trial  upon  his  own  notice.  Then,  if  the  plain- 
tiff does  not  choose  to  try  it,  he  may  move  for 
a  dismissal  A  motion  at  special  term  for 
dismissal  of  the  complaint,  upon  affidavits 
showing  plaintiff^s  delay,  should  be  denied, 
where  the  cause  is  in  readiness  for  trial,  bat 
neither  party  has  moved  it  on.  Supreme  Ct,^ 
Sp.  T,,  1866,  Moeller  v.  Bailey,  14  How.  Pr.^ 
859.  Compare  Schroeder  v.  Eohlenback,  6 
AbbotW*  Pr.,  66.  Consult,  also,  Diskissal  of 
Complaint,  and  Nonsuit. 

19.  When  a  party  obtains  a  postponement 
of  the  trial  for  the  term,  on  payment  of  costs, 
the  adverse  party  may,  on  his  omission  to 
pay  them,  insist  on  having  the  trial  proceed ; 
or  he  may  waive  tliat  right  and  contpel  pay- 
ment by  motion.  But  if  he  neglects  to  apply 
for  an  order  for  their  payment  without  delay 
after  the  term;  his  costs  of  the  term  will 
abide  the  event  of  the  suit.  If.  Y.  Superior 
Ct^  1860,  Bulkeley  v.  Eeteltas,  2  Sandf.,  735. 

20.  Default.  On  a  motion  to  be  let  in  to 
defend,  after  a  default,  where  the  complain c 
has  not  been  served,  defendant  should  not  be 
required  to  produce  an  affidavit  of  merits. 
Suprem¥Ct.,  Sp.  T.,  1849,  Engs  t^.  Overing,  2 
Code  R.,  79. 

21.  The  inexperience  of  a  clerk  who  is  in- 
trusted by  oounsel  with  the  duty  of  moving 
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for  an  adjournment,  is  no  ground  for  opening  a 
de&nlt  taken  beoanse  the  affidavit  the  clerk 
drew  wa0  inaaffident  to  oppose  it.  K  T,  8u^ 
periar  Ot^  8p.  T.,  1866,  Fake  «.  Edgerton,  6 
Duer^  658. 

23.  Deolaioa  of  judge.  On  the  trial  of 
qnesticms  of  &ot  by  the  ooort,  the  decision 
filed  by  the  judge  should  distinctly  pass  upon, 
and  find  all  the  material  issues  presented  by 
the  pleadings.  If  the  decision  and  judgment 
are  contrary  to  the  legal  effect  of  the  case  as 
admitted  by  the  pleadings,  the  objection  may 
be  taken  without  a  case,  and  perhaps,  without 
exceptions,  if  the  point  be  passed  upon  in  the 
court  below.  [2  N.  T.,  188.]  Suprme  Ot.^ 
Sp,  T.,  1862,  Gilchrist  v.  Stevenson,  7  E(njD. 
Fr.,  278. 

23.  Hearing  at  g«iMral  tarm.  Where  a 
decision  of  the  case  or  bill  of  exceptions  at 
special  term  will  not  be  likely  to  terminate 
the  cause,  they  should  be  ordered  to  be  heard 
in  the  first  iLstanoe  at  general  term,  on  suita- 
ble terms  for  the  seonrity  of  the  party  who 
obtained  the  verdict ;  especially  where  there 
are  exceptions  on  points  ruled  adversely  at 
the  trial.  If.  Y.  Sup0rior  Ct.,  1862,  Watrous 
t.  Ijathrop,  4  Scmdf.^  700. 

24.  NotM  of  iaane  and  order  of  causes  for 
general  term.  Bvle  41 4jf  1868 ;  Xoim  of  19^0, 
270,  ch.  167. 

25.  Tba  date  of  iamie  (for  the  calendar)  on 
appeal  from  an  inferior  court,  should  be  the 
date  of  filing  the  return.  BuprmM  Ot.^  1849, 
Anonymous,  2  (Ms  22.,  41. 

26.  On  appeal  from  a  judgment,  on  the  re- 
port of  a  referee,  the  cause  should  take  its 
place  on  the  calendar  according  to  the  date 
when  the  report  was  filed  and  judgment  en- 
tered. Buprwie  Ot^  1860,  Gould  v.  Chapin, 
6  Soto,  Br,,  868 ;  B.  0.,  9  N.  7.  Leg.  Obi.,  187. 

27.  J^roper  mode  of  making  out  notes  of  is- 
sues, and  placing  causes  on  the  calendar  for 
the  circuit.  Suprmne  Ot.^  TIL  DUt.,  Oireuit, 
1866,  Regulations  of  Circuit  Calendars,  18 
Eoto.  Ft.,  846. 

28.  Reqniaitaa  of  oases  and  points,  d^. 
iJ-tt^  46^/1868. 

29.  Certioraiia  to  subordinate  tribunals  or 
magistrates;  how  heard,    i^u^tf  47  ^1868. 

30.  Motion  to  dlMolve  ii^jnnctton.  Un- 
der §  226  of  the  Code,— which  allews  a  mo- 
tion to  dissolve  an  iDJ unction  to  be  made  at 
any  time, — the  affidavit  to  move  need  not  state 
that  the  suit  has  been  commenced.    Supreme 


Ot.,Sp.  T.  (1861?),  Newbury  «.  Newbury,  6 
E(w.Fr.,  182;  8.  C,  10  K  T.  Leg.  01$.,  |»2; 
disapproving  Osbom  v.  Lobdell,  2  Code  jS., 
77.    Consult,  also,  Injitkotiov. 

31.  An  affidavit  to  reclaim  property 
seliMd  under  an  execution,  need  not  state  the 
facts  which  prove  the  property  exempt  from 
such  seizure.  It  is  enough  to  state  that  it  is 
exempt.  Supreme  OU,  Sp.  T.  (1848  ?),  Roberts 
V.  Willard,  1  CodeE.,  100;  disapproving  8pal- 
ding  V.  Spalding,  Id.,  64. 

32.  Hie  *'«ffi]iBatiTe  reUel^"  to  which  the 
defendant  may  be  entitled  under  §  274  of  the 
Code,  means  such  relief  as  may  properly  be 
given  within  the  issues  made  by  the  pleadings, 
or  according  to  the  legal  or  equitable  rights  of 
parties,  as  established  by  the  evidence;  not 
that  redress  which  is  equally  applicable  after 
as  before  judgmdut,  and  may  be  obtained  on 
motion  or  by  action.  Thus,  in  an  action  to 
enforce  a  forfeiture,  the  fact  that  defendant 
has,  pending  the  suit,  ofiered  indemnity,  which 
plaintiff  refused  to  accept,  is  not  a  defence, 
witliout  an  offer  to  pay  into  court  what  may 
be  just.  All  the  court  can  do,  by  way  of  re- 
lief^ is  to  stay  the  plaintiff's  proceedings,  on 
compensation  being  made.  The  plaintiff  is 
entitled  to  judgment  in  such  case ;  but  leave 
should  be  given  to  the  defendant  to  move  for 
equitable  relief,  or  bring  his  action  ther^or  as 
advised.  The  fiict  that  on  the  trial  it  appears 
that  he  was  entitled  to  such  relief  is  not 
ground  of  idlowing  a  supplemental  answer,  or 
of  embodyiqg  it  in  the  judgment  as  affirmative 
relief,  where  he  does  not  wfnve  his  legal  de- 
fence. jV.  F.  Superior  Ct,  1867,  Gamer  v. 
Hannah,  6  Duer,  262. 

33.  The  power  of  the  court  to  determine 
the  ultimate  rights  of  the  parties  on  each  side, 
as  between  themselves  {Code,  §  274),  does  not 
necessarily  require  the  court  to  do  so ;  and  it 
seems  that,  in  order  to  do  so,  )*i  a  comsMm- 
law  action,  allegations,  in  the  nature  of  plead- 
ings, should  first  be  allowed  to  be  put  in  be- 
tween the  parties  who  are  to  become  adverse 
litigants.  Ot.  o/AppeaU,  1867,  Decker  e.  Jud- 
son,  16  E.  Y.  (2  Smith\  489. 

34.  Bzeontlng  judgment.  Where  a  decree 
is  made  in  an  action  for  limited  divorce,  order- 
ing one  party  to  give  up  the  custody  of  chil- 
dren to  the  other,  the  proper  way  to  enforce 
the  decree  is  by  attachment,  or  by  habeas  cor- 
pus. A  process  directing  the  sheriff  to  take 
the  children  wherever  they  might  be  found. 
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and  deliver  them  to  the  party,  is  not  warrant- 
ed J^.  F.  Superior  Cft,  Chambers,  1864, 
Nicholls  0.  Kioholls,  8  Ihier,  642. 

35.  Reatitatioii.  Where  a  sacoessftil  appel- 
lant to  the  Common  Pleas  from  an  inferior 
court,  is  entitled  to  a  restoration  of  money 
paid  by  him  upon  the  judgment  appealed  from, 
his  remedy  is  by  motion  in  the  Common  Pleas, 
for  restoration;  and  on  that  motion  being 
granted,  it  becomes  a  part  of  the  judgment  in 
the  Common  Pleas,  and  the  amount  can  be 
collected  in  the  execution  with  the  costs. 
y.  F.  Com.  PI,  1861,  Kennedy  «.  O'Brien,  2 
B.  D,  Smith,  41. 

36.  A  defendant  cannot  obtain  an  in- 
junction on  a  petition.  He  must  serve  a 
complaint,  &c.,  in  the  nature  of  a  cross-suit. 
Supreme  Ct^  8p,  T.,  1848,  Thursby  v.  Mills,  1 
Code  R,  88. 

37.  Bnlargement  of  time.  Section  405  of 
the  Code  applies  only  to  orders  enlarging  the 
time  within  which  proceedings  in  the  action 
must  be  had.  Supreme  Ct,,  Sp,  T.,  1864,  Har- 
ris «.  Clark,  10  How.  Fr.,  416 ;  and  see  RuU 
22<?/1868. 

38.  At  the  heculng  of  a  cause,  only  one 
counsel  on  each  side  for  one  hour  to  be  heard. 
jStt^64^/1868. 

39.  All  papers  to  be  legibly  written,  folioed, 
&c.    RuUe  20  wnd  66  of  1868. 

40.  Joint-debtors.  Of  the  nature  of  the 
proceedings  under  section  876,  to  enforce  a 
judgment  against  joint-debtors  not  served. 
Fairchild  v.  Durand,  8  Allott^  Fr.,  806. 

As  to  practice  in  Inferior  oourts,  see  their 
titles,  as  Dibtbiot  Courts  (ot  New  Yobk); 

JUBTIOSS'  COUBTS ;  MABmS  COTTBT. 

As  to  practice  in  the  various  Special  pro- 
ceeding8»  see  their  respective  titles,  which  are 
referred  to  under  the  title  of  Spboial  Pbo- 

OBBDINGB. 

II.  In  Suits  pending  when  the  Code 

TOOK  EFFECT. 

41.  Abatement  An  equity  suit,  which 
abated  by  complainant^s  death  prior  to  July  1, 
1848,  not  affected  by  section  121  of  the  Code. 
[6  How.  Pr.,  869.]  Spier  «.  Robinson,  9  Sow. 
Pr.,  825. 

42.  Amendments,  &o.  The  provisions  of 
che  Code  as  to  amending  and  disregarding 
errors,  dec,  not  affecting  substantial  rights, 
— not  applicable  to  existing  suits.  Denniston 
V.  Mudge,  4  Barb.,  248;  and  see  Brown  v. 

Vol.  IV.— 38 


Wood  worth,  6  Id.,  660.     Contra,  McCormick 
V.  Graves,  7  If.  T.  Leg.  Obs.,  46. 

43.  Section  176  of  the  Code  does  not  cure 
a  bad  pleading  demurred  to  in  a  suit  under  the 
old  practice.  Supreme  Ct.,  1860,  Vanden- 
burgh  t>.  Van  Valkenburgh,  8  Barb.,  217. 

44.  The  provisions  of  the  Cude  respecting 
the  disregard  of  variances — applicable  to  suits 
commenced  before  the  Code.  [Laws  of  1849, 
706,  §  2,  subd.  1.]  K  Y.  Superior  Ct,  1857, 
Millbank  v.  Dennistoun,  1  Bono.,  246. 

45.  Notice  for  triaL  Actions  at  issue  be- 
fore the  Code,  may  be  noticed  for  trial  by 
defendant,  as  well  as  by  plaintiff.  Reynolds 
V.  Davis,  6  Buer,  611 ;  S.  C,  2  Abbotts'  Pr., 
168. 

46.  References.  Construction  of  subd.  8 
of  §  4  of  Laws  of  1848,  667,  relating  to  com- 
pulsory references  of  questions  of  fiEict.  Flagg 
V.  Hunger,  8  Barb.,  9 ;  8.  C,  2  Code  B.,  17. 

47.  Power  of  a  referee  to  fix  the  costs,  not 
implied.  Van  Valkenburgh  v.  AUendorph,  4 
Mow.  Pr.,  89. 

48.  Reference  pending  as  to  surplus  moneys 
not  affected  by  the  Code  or  supplementary  act. 
Rogers  f.  Monncey,  1  Code  B.,  68. 

49.  Rehearing.  What  matters  could  be  re- 
heard under  the  act  of  1848.  Sheldon  v. 
Weeks,  2  Barb.,  682 ;  8.  C,  1  Code  R.,  87. 

50.  Rehearing,  ordered  under  the  supple- 
mentary act,  suspends  proceedings.  Finchly 
V.  Mills,  1  Code  R,  88. 

51.  Security  is  not  required  for  a  rehearing, 
without  a  stay.  Supreme  Ct.  (1848  ?),  Crane 
V.  Crane,  1  Code  R,  92. 

52.  Motion.  In  proceedings  pending  on 
July  1, 1848,  a  special  motion 'cannot  be  heard 
at  chambers.  Supreme  Ct.,  1860,  Matter  of 
Hicks,  4  How.  Pr.,  816 ;  8.  C,  2  Cods  R,  128. 

53.  Order.  Of  the  power  of  judges  to  make 
orders  out  of  court.  Low  v.  Cheney,  8  Bow. 
Pr.,  287. 

54.  TbB  word  "decree"  in  sections  7  and 
8  of  the  act  of  1848  and  1849,  includes  SLjlnal 
decree.  The  service  of  a  copy  of  a  decree 
marked  "copy,"  and  signed  by  the  clerk,  is 
notice  of  the  decree,  and  the  time  to  appeal 
will  commence  to  run  from  the  service  of  such 
copy.  Supreme  Ct.,  1861,  Mason  «.  Jones,  1 
Code  R,  i\r.  S,  886. 

55.  The  mode  of  reviewing  the  decision  of 
a  single  judge  under  the  Code  of  1861,  applies 
to  suits  commenced  before  the  Code,  except  as 
changed  by  the  Code  of  1862.    Supreme  Ct., 
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Sp,  T.^  1862,  Gilchrist  v.  Stevenson,  7  How, 
Pr.,  278. 

56.  The  mode  of  reviewing  report  of  referees 
in  a  salt  commenced  before  the  Oode,  is  by  a 
motion  to  set  it  aside.    Supreme  Ct.^  Sp,  T., 

1850,  Grigg  «.  La  Wall,  8  Code  B.,  141. 

57.  DiamiMing  suit  A  defendant  in  a 
sitaation  to  notice  the  cause  for  hearing,  can- 
not move  to  dismiss.    Supreme  Gt,^  Sp,  2'., 

1851,  Lee  v.  Brush,  8  Code  R.^  220. 

58.  Enlargement  of  time  to  make  a  case 
or  bill  of  exceptions,  may  be  by  the  jadge  who 
tried  the  cause,  ex  parte  and  without  affidavit, 
and  may  stay  proceedings  for  any  length  of 
time.  Supreme  Ct.^  Sp,  T.,  1849,  Thompson 
V.  Blanchard,  8  ffow,  Fr.,  899 ;  S.  0.,  1  Code 
R,  106. 

59.  In  an  action  of  quo  warranto  com- 
menced before  July,  1848,  motion  for  judg- 
ment to  be  made  at  general  term.  People  v, 
Gilbert,  2  Code  R,  81. 

The  Following  toplca  are  the  subject  of 
separate  articles :  Abatbmbnt  and  Rbyiyal  ; 
Action;  Affidavit;  Affidavit  of  Mebits; 
Amendment;  Appbabanob;  Abbbst;  Assist- 
ANOE  (Wbit of) ;  Attachment;  Bail;  Bill  of 
Pabticxtlabs;  Gausb  of  Action;  Glaim  and 
Dbuvbbt;  Oonfession  of  Judgmbnt;  Oon- 
80UDATI0N  OF  ACTIONS;  Gontempt;  Gosts; 

GOUNTEB-CLAIM ;  GOUNTT  GlEBK  ;  GoUNTT 

Goubt;  Gounty  Judge;  Goubt,  &c.;  Debt 
(Action of);  Default;  Defences;  Demand; 
Deposition;  Discontinuance;  Dismissal  of 
GoMPLAiNT ;  Ebbob  (Wbit  of)  ;  Evidence  ; 
Exceptions  (and  bill  of) ;  Execution;  Fob- 
eign  gobpobations  ;  fobmeb  adjudication ; 
FoBMS ;  GuABDiAN  AD  LITEM ;  Impbibonment  ; 
Infant;  Inquest;  Inquibt  (Wbit  of);  Join- 
deb  of  Actions;  Joint- Debtobs ;  Judge; 
Judgment  and  Decbbe;  Judicial  Sale;  Ju- 
risdiction; Jubt;  Laches;  Limitations; 
Mesne  Pbofits;  Misnomxb;  Motions  and 
Ordbbs;  New  Tbial;  Nonsuit;  Notice; 
Oath;  Pasties;  Pabtition;  Payment  into 
Court;  Place  of  Tbial;  Pleading;  Ques- 
tions of  Law  and  Fact;  Removal  of 
Causes;  Satisfaction  of  past  of  Plain- 
tiff's claim  ;  Seoubity  fob  Costs  ;  Service 
(and  proof  of)  ;  Set-off  ;  Shebi^  ;  Stay  of 
Pboceedings;  Stipulation;  Submission  of 
Controversy  ;  Summons  ;  Supplementary 
Proceedings;  Time;  Trial;  Undebtaking ; 
Variance;  Waiver. 


PRACTICX;  IN  CRIMINAL  CASES. 

1.  Proceedings  in  criminal  cages  are  reg^ii 
iated  in  detail  by  the  provisions  of  2  Bev.  Stat., 
704  ;  5  ed. ,  vol.  3,  990,  which  should  be  consulted 
in  connection  with  the  cases  collected  under  this 
and  related  titles. 

2.  Copy  Indictment  A  counsel  has  no 
right  to  demand  a  copy  of  the  indictment  of 
the  district-attorney.  The  clerk  of  the  court 
will  furnish  it  on  payment  of  fees.  Oen,  Sess.^ 
1828,  People  v.  Warner,  1  Wheel  Cr,,  140; 
and  see  2  Rev.  Stat,  728,  §  58. 

3.  QnaBhing  an  indictment  is  in  the  discre- 
tion of  the  court ;  and  where  the  insufficiency 
is  dear,  it  will  be  done.  Supreme  Ct^  1827, 
People  V.  Eckford,  7  Cow.,  536. 

4.  Quashing  it  on  the  motion  of  one  defend- 
ant, quashes  it  as  to  all.    Ih. 

5.  Forging  a  check,  and  falsely  personating 
another  in  presenting  it  at  the  bank,  are  dis- 
tinct offences,  and  where  there  are  indictments 
for  both,  neither  will  be  quashed,  because  of 
the  other.  Supreme  Ct.,  1834,  People  v,  Ryn- 
ders,  12  Wend,,  425. 

6.  Since  error  will  not  lie  on  an  order 
quashing  an  indictment,  the  Oyer  and  Termi- 
ner should  vacate  such  an  order  on  the  district- 
attorney^s  application,  within  a  reasonable 
time,  and  enter  judgment  for  the  defend&nt, 
as  upon  demurrer,  to  enable  him  to  bring  er- 
ror. Supreme  Ct,  1832,  People  t^.  Stone,  9 
Wend,,  182. 

7.  Supersading.  Under  2  Rev.  Stat,  726, 
§  42, — which  provides  that  an  indictment  is 
superseded  by  a  second  indictment  for  the  same 
matter, — ^finding  a  second  indictment  for  the 
same  offence,  does  not  absolutely  supersede 
the  first.  The  first  must  be  superseded  by  the 
court,  and  the  time  of  entering  the  motion  to 
quash,  rests  somewhat  in  discretion.  Supreme 
Ct,,  1838,  People  «,  Monroe  Oyer  &  T.,  20 
Wend,,  108.  Compare  People  t,  Fisher,  14 
Id,,  9. 

8.  Nolle  prosequi.  The  court  will  not  or- 
der a  noLproe.  to  be  entered  on  an  indictment 
for  challenging  another  to  fight  a  duel,  where 
the  party  challenged  is  ready  to  acknowledge 
satisfaction  for  the  injury ;  for  the  ofienoe  is 
not  within  the  statute.  (1  R&o,  L.  q/*  1813, 
499,  §  19.)  Gen,  Sees,,  1818,  Wood's  Case,  3 
City  H,  Bee,,  139. 

9.  Jurors.    Where  the  court  directed  the 

I  sheriff  to  summons  for  an  acyoumed  term  of 
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oonrty  sixty  jarors,  to  be  drawa  in  the  usual  < 
-way ;  and  at  tha  adjourned  term,  part  of  the  i 
number  so  drawn  and  summoned,  and  also  a  ! 
part  of  the  panel  which  had  been  drawn  and  i 
summoned  for  the  regular  term  appeared ;  and 
the  jury  whioh  tried  the  cause  was  drawn 
from  a  box  containing  the  names  of  both 
panels,  no  objection  being  made  until  after 
conyiction, — Seldy  that   the    informality   in 
the  direction  as  to  the  drawing  of  the  jurors, 
famished  no  reason  for  setting  aside  the  ver- 
dict and  arresting  judgment    Supreme  Ct.^ 
1867,  People  «.  Oummings,  8  Pa/rh  Or.^  848. 

10.  An  affidavit  of  the  want  of  material 
witnesses,  made  for  the  postponement  of  a 
trial  during  the  same  term  an  indictment  is 
found,  and  within  a  few  days  after  such  find- 
ing, need  not  allege  the  particular  matters 
which  the  defendant  expects  to  prove  by  such 
witnesses.  Oen.  Sees,,  1818,  Broad's  case,  8 
Cfity  K  Bee,,  7. 

11.  Mitigation  of  ponlahment  Affida- 
vits submitted  to  the  court,  after  verdict,  for 
the  purpose  of  mitigating  the  punishment* 
should  not  controvert  the  facts  upon  which 
the  verdict  is  founded.  Gen,  Sees.,  1818, 
Rooney's  Oase,  8  Oity  H.  Bee.,  128;  1819, 
BalPs  Oase,  4 /<!,  118. 

12.  In  a  prosecution  for  an  assault  and  bat- 
tery, the  court  will  receive  affidavits  in  miti- 
gation of  the  punishment,  from  the  defendant, 
after  conviction,  and  affidavits  in  aggravation 
on  behalf  of  the  prosecution :  but  in  the  ab- 
sence of  affidavits  in  mitigation,  affidavits  in 
aggravation  should  not  generally  be  received. 
Oen,  Sees,,  1818,  Hagerman's  Oase,  8  City  H, 
Bee.,  78,  89. 

13.  Service  of  affidavits  on  opposite  party 
not  to  be  required.    Ih. 

14.  The  praotioe  of  suspending  sentence, 
for  the  purpose  of  enabling  the  court  below 
to  take  the  opinion  of  the  Supreme  Court 
upon  questions  of  mere  regularity,  in  no  way 
affecting  the  merits  of  the  case,  not  to  be 
recommended.  People  v.  Gummings,  8  Pa/rh. 
Or,,  848. 

15.  Defects  in  indiotment.  Where  the 
sufficiency  of  an  indictment  is  not  involved  in 
some  decision  made,  or  opinion  advanced  at 
the  trial,  the  only  mode  of  reaching  the  defect 
in  the  indictment  is  on  a  motion  in  arrest  of 
judgment,  or  by  a  writ  of  error  brought  on  the 
record  of  judgment  itself.  Supreme  Ct,,  1868, 
People  V.  Stockham,  1  Park.  Or,,  424. 


16.  The  defendant  may  avail  himself  of  the 
omission  of  any  material  averment  in  an  in- 
dictment, by  demurrer,  writ  of  error,  or  mo- 
tion in  arrest  of  judgment.  [Archb.  Gr.  PL, 
5  ed.,  42;  Barb.  Gr.  L.,  820;  2  East,  888.] 
Supreme  Ct.,  1854,  People  v,  Johnson,  1  Park. 
Or,,  664. 

17.  After  conviction  and  sentence  it  is  too 
late  to  question  the  indictment  if  it  contained 
the  substance  of  the  offence,  so  that  the  de- 
fendant had  intelligible  notice  of  the  charge. 
[2  Rev.  Stat.,  728,  §  62 ;  6  N.  Y.,  60 ;  8  Barb., 
470 ;  8  Id.,  647 ;  5  Wend.,  10  12,  271 ;  12  Id., 
481;  8  Den.,  91;  4  Id.,  68.]  Supreme  Ct., 
1866,  Thompson  «.  People,  8  Park.  Or.,  208. 

la  That  a  bill  of  exceptions  does  not  lie 
in  a  criminal  case.  People  v.  Holbrook,  18 
Johns.,  90 ;  Bxp.  Barker,  7  Cow.,  148 ;  but  see 

EXOBPTIOKB. 

The  Following  subjects  are  treated  as 
separate  titles :  Arsest  ;  Bail  ;  Oommitmxnt  ; 
Evidence;  Exceptions;  Gband  Jubt;  Ha- 
BBAB  OoBPus;  Indiotment;  PumsHMBNT; 
Reooonizanob  ;  Seaboh-wabbant  ;  Second 
Offence;  Tbial;  Vabiance;  WrrNEsa. 


PRESCRIPTION. 

1.  Presozlption  applies  only  to  inooipo- 
real  hereditaments.  It  cannot  give  a  right  to 
erect  or  use  a  building,  on  another's  land. 
Supreme  Ot.,  1807,  Gortelyou  «.  Van  Brundt,  2 
JohfM.,  857;  1848,  Ferris  o.  Brown,  8  Baa-h,, 
106. 

2.  Time.  That  immemorial  use  is  fixed  in 
analogy  to  the  time  prescribed  for  bringing  a 
writ  of  right  [10  Pick.,  188,  295];  and  in  this 
State  was  twenty-five  years,  previous  to  1880, 
and  \a  now  twenty  years.  Supreme  Ot.,  Sp. 
T.,  1860,  Miller  «.  Garlock,  8  Barb.,  158; 
Gen,  T,,  1856,  Hammond  9.  Zehner,  28  Id,, 
478. 

3.  Adverse  use.  To  warrant  a  presump- 
tion of  the  grant  of  an  easement,  the  user  o. 
twenty  years  must  have  been  continuous,  aud 
must  have  been  adverse  in  the  sense  required 
to  warraj^t  the  application  of  the  Statute  of 
Limitations.  Proof  of  such  continuous  user  is 
but  primc^faoie  evidence  of  its  being  adverse, 
and  may  be  rebutted.  Supreme  Ct,,  1887,  Col- 
vin  f>.  Burnet,  17  Wmd.,  564;  1838,  Hart  v. 
Vose,  19  Id.,  865. 
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4.  Pnbllo  use.  PrescriptioD  cannot  be 
predicated  upon  a  neer  of  less  than  twenty 
years ;  and  as  it  supposes  a  grant,  it  is  not  ap- 
plicable to  a  public  usage ;  that  being  a  case 
where  there  can  be  no  grantee.  Supreme  Ot., 
1849,  Munson  v,  Hnngerford,  6  Barh,^  266; 
Sp.  r.,  1852,  Curtis  v.  Keesler,  14  Id.,  611 ; 
Circuity  1864,  Clements  v.  Village  of  West 
Troy,  10  Eaw.  Ft,,  199. 

,  Consult,  also,  Adtbbbb  Pobsbssion;  An- 
oisNTliiftHTs;  BouKDijasa;  Common;  Eabb- 
MKNT ;  Dbdioation  ;  HioHWATS ;  Pabtt- 
WALL8 ;  Pbitatb  Wats  ;  Watbbooxtbsbs. 


Its  liberty  declared.  CbiuL  <2f  1846,  art.  1,  S  8. 


PRBSTTBCPTIOir. 

£yn>BVOB. 


PRZNdPAI.  AND  AQiniT. 

I.  POWBBS  OF  AdBNT. 

1.  Auth(frity,  hote  conferred p.  596 

2.  General  and  ipecial  Off en&if 597 

8.  Canstruetien  of  particular  pew- 

ers. 698 

4.  Implied  poteen 698 

n.  NonoB  TO  JL&WST 600 

m.  Batifioatiok 601 

lY.  LlABniTT   OF   PBIVOIPAL  TO    TBIBD 

PBB0ONB 608 

Y.  LlABIUTT  OF  AOBBT  TO  THIBD  PBB- 

BOBS 606 

YI.  LlABIUTT  OF  THIBD  PBBBOITO  TO  THB 

PBIKOIPAL 610 

YII.  QUBSTIONS  BBTWBBN  PBINOIPAL  AND 

A6BNT 611 

I.  POWSBS   OF  AaSNT. 

1.  Authority,  hew  €(»\f erred, 

1.  BCaxiiad  women  and  other  persons  not 
8ui  juris,  disqualified  from  appointing  an  agent 
or  attorney.  Snyder  e.  Sponable,  1  Jlili,  667 ; 
affirmed  on  other  grounds,  7  Id,,  427. 

2.  Agenoy  and  Partnenbip.  The  distinc- 
tion between  the  authority  of  an  agent  and 
that  of  a  partner,— considered.     Ct,  qf  Ap- 


peals,  1849,  Sage  «.  Sherman,  2  If.  T.  (2 
Comst),  417;  1861,  Worrall  v.  Munn,  6  JV.  F. 
(1  SeU.),  229. 

3.  .Power  to  aot  by  deed.  If  an  act  is 
required  to  be  by  deed,  the  authority  to  the 
agent  to  execute  it  must  be  conferred  by  deed. 
Ct.  of  Appeals,  1861,  Worrall  a.  Munn,  6  Hf.  F. 
(1  SeU.),  229.  N.  F.  Superior  CU,  N.  P.,  1886, 
Purcell  V.  Potter,  Anth.  IT.  P.,  810. 

4.  —  to  ezeoute  simple  oontraot  Where 
an  instrument  or  contract  executed  by  an  agent 
is  not  required  to  be  under  seal,  his  anthority 
to  execute  it  need  not  be  under  seal.  If  exe- 
cuted under  a  parol  authority,  or  if  subsequent- 
ly adopted  or  ratified  by  parol,  the  instrument 
will  be  valid.  And  it  will  make  no  difEerenoe 
that  the  agent  has  in  fact  affixed  a  seal,  pro- 
vided the  instrument  be  one  to  which  a  seal 
was  not  essential.  Ct.  of  Appeals,  1861, 
WorraU  «.  Munn,  6  N,  7.  (1  Seld.),  229.  Fol- 
lowed, 1868,  Wood  0.  Auburn  &  Rochester  B. 
R.  Co.,  8  If.  F.  (4  SeU.),  160;  and  see  Van 
Ostrand  «.  Reed,  1  Wend.,  424;  Purcell  e.  Pot- 
ter, Anth.  N.  P.,  810. 

5.  So  held,  of  a  contract  to  sell  lands,  exe- 
cuted by  an  agent,  under  seal.  Ct.  of  Appeals, 
1861,  Worrall  v.  Munn,  6  IT.  Y.  (1  SeU.),  229. 

6.  So  heU,  of  an  agreement  to  submit  to  ar- 
bitration. Ct.  of  Appeals,  1868,  Wood  e.  An- 
bum  &  Rochester  R.  R.  Go.,  8  N.  7.  (4  8M.), 
160. 

7.  A  parol  authority  is  sufficient  to  era- 
power  an  agent  to  make  an  executory  con- 
tract to  convey  land ;  though  a  power  to  con- 
vey must  be  in  writing,  and  under  seal.  Su- 
preme Ct.,  1848,  Lawrence  v.  Taylor,  6  HiU^ 
107.  S.P.,  Chancery,  1848,  McWhorter  v. 
McMahan,  10  Paige,  886;  affirming  S.  0., 
Cla/rhe,  400;  1846,  Ghamplin  e.  Parish,  11 
Paige,  406 ;  and  see  Ooleman  «.  Garrigues,  18 
Barl,,  60;  Mortimer  «.  Oornwell,  Hoffm., 
861. 

8.  Hence,  where  an  agent  has  negotiated  a 
contract  to  sell  land  in  the  name  of  his  princi- 
pal, without  authority,  but  the  principal  has 
subsequently  ratified  it, — e,  g,,  by  claiming  an 
an  interest  in  the  sale, — he  is  bound.  S%^ 
preme  Ct.,  1848,  Lawrence  «.  Taylor,  6  HUl, 
107. 

9.  Who  may  impeaoh  anauthorised  aot. 
A  stranger  to  a  contract  executed,  upon  one 
part,  by  an  agent,  cannot  impeaoh  it  on  the 
ground  that  the  agent  exceeded  his  authority. 
The  contract  is  not  void  for  that  reason.    It 
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may  be  that  the  priocipal  has  ratified  it  Su- 
preme Cty  1809,  JackaoD  «.  Van  Dalfi^ei^  6 
Johns.^  48. 

10.  Thus,  where  an  owner  of  land  gave  a 
power  of  attorney  to  sorvey  it  and  lay  it  ont 
into  lots,  and  to  sell  it  for  the  best  price,  so 
that  no  lot  shonld  sell  for  less  than  a  propor- 
tionate share  of  twelve  hundred  pounds  for 
the  whole  tract;  and  the  agent  sold  the  whole 
tract  for  twelve  hundred  pounds ; — Held^  that 
a  stranger  could  not  invaUdate  the  sale.    lb. 

3X  A  MhmiS  holding  an  execution  against 
a  principal  is  not  deemed  a  stranger  within 
the  rule  that  a  stranger  cannot  impeach  an 
act  of  an  agent  on  the  ground  it  was  beyond 
his  authority.  He  may  show,  in  support  of 
his  right  to  levy  on  goods  which  are  claimed 
through  a  sale  made  by  an  alleged  agent  of 
the  execution-debtor,  that  such  sale  was  un- 
authorized by  the  debtor.  Supreme  Ct^  1820, 
Seals  V.  Allen,  18  «7<?An«.,  868. 

2.  General  cmd  Special  Agency. 

12.  Tbe  cUfltinotion.  There  is  a  well-settled 
distinction  between  a  general  and  a  special 
agent  The  acts  of  the  former  bind  the  prin- 
cipal, whether  in  accordance  to  his  instruc- 
tions or  not;  those  of  the  latter  do  not,  unless 
strictly  within  his  authority.  Supreme  Ct*^ 
1818,  Munn  e.  Commission  Co.,  15  Johne^  44; 
1820,  Beals  v.  Allen,  18  Id.,  868;  1882,  Bos- 
siter  9.  Rossiter,  8  Wend.,  494;  1888,  Trades- 
men's Bank  «.  Astor,  11  Id.,  87;  1840,  Light- 
body  «.  North  American  Ins.  Co.,  28  Id.,  18; 
1849,  Scott  9.  McGrath,  7  Ba/rl.,  58. 

13.  General  agent.  In  the  case  of  a  gen* 
eral  agent,  the  principal  is  responsible  for  the 
acts  of  the  agent,  when  acting  within  the 
general  scope  of  his  authority,  and  the  public 
cannot  be  supposed  cognizant  of  any  private 
instructions  from  the  principal  to  the  agent 
Supreme  Ct.,  1818,  Munn  «.  Commission  Co., 
15  Johne.,  44. 

14.  It  is  not  necessary  to  constitute  a  gen- 
eral agent,  that  he  should  before  have  done  an 
act  the  same  in  specie  with  that  in  question ; 
it  is  enough  that  he  has  usually  done  things  of 
tbe  same  general  character  and  effect,  with  the 
assent  of  his  principals.  Thus,  where  a  gen- 
eral agent  has  been  accustomed  to  draw  and 
indorse  commercial  paper  for  his  principals, 
his  power  to  accept  may  be  inferred,  even 
for  accommodation.  Supreme  Ct,,  1841,  Com. 
Bank  of  Lake  Erie  «.  Norton,  1  Hill,  501 ;  S. 


p.,  1858,  Exchange  Bank  e.  Monteath,  17 
A»r5.,  171 ;  Medbury  «.  N.  Y.  &  Erie  R.  R. 
Co.,  26  Id.,  564. 

15.  Agent  to  selL  An  agent  appointed  to 
sell  a  particular  thing,  but  without  limitation 
as  to  mode  and  terms  of  sale,  is  to  be  regarded 
a  general  agent  so  far  as  the  sale  of  that  sub- 
ject-matter is  concerned.  Supreme  Ct.,  1885, 
Jeffrey  e.  Bigelow,  18  Wend.,  518 ;  1889,  An- 
derson e.  Coonley,  21  Id.,  279. 

16.  Thus  an  agent  authorized  in  general 
terms  to  contract  for  a  particular  description 
of  goods,  has  an  implied  authority  to  modify 
or  cancel  a  contract  made  by  him  for  his  prin- 
cipal,   lb, 

17.  A  apeoial  autJiority  must  be  strictly 
pursued.  Supreme  Ct.,  1848,  Davenport  e. 
Buckland,  Hill  S  D.  Supp.,  75. 

18.  A  special  authority  must  be  strictly 
pursued,  and  when  such  authority  is  given  by 
statute,  every  purchaser  is  presumed  to  know 
that  special  authority,  and  purchases  at  his 
peril.  Chancery,  1818,  Denning  o.  Smith,  8 
Johne.  Ch.,  882.  Ct.  ofJSrrore,  1841,  Dela- 
field  V.  State  of  Illinois,  26  Wend.,  192,  and  2 
Hill,  159;  affirming  S.  C,  8  Paige,  527. 

19.  Defendant  authorized  his  agent  to  sign 
his  name  to  a  note  at  six  months,  and  the 
agent  signed  a  note  at  sixty  days.  Held,  that 
the  defendant  was  not  bound.  The  power 
was  special  and  ought  to  have  been  strictly 
pursued.  Supreme  Ct.,  1806,  Batty  v.  Cars- 
well,  2  Johns.,  48. 

20.  A  &ther  authorized  his  son  to  accept 
for  him  $8,000,  at  not  less  than  thirty  days'  ' 
sight,  to  enable  him  to  go  into  partnership 
with  S.  The  son  accepted  S.'s  draft  in  favor 
of  N.,  for  |400,  at  ninety  days,  in  payment  of 
a  debt  due  from  S.  to  N.  Held,  that  the  draft 
was  unauthorized.  Ct.  of  Appeals,  1858, 
Nixon  V.  Palmer,  8  K  T.  (4  Seld.),  898. 

21.  "Waixaaty.  A  special  agent  empow- 
ered to  exchange  a  horse  for  a  horse  fit  for 
staging,  exchanged  it  for  one  confessedly  unfit 
for  staging,  and  gave  a  warranty.  Held,  that 
the  principal  was  not  bound  by  the  warranty. 
Supreme  Ct.,  1848,  Scott  v.  McGrath,  7  Barb., 
58. 

22.  Repreaentatlona.  The  owne^  of  a 
ship  authorized  the  master  to  sell  her  in  the 
same  manner  as  they  themselves  might  or 
could  do.  The  master  at  the  time  of  sale, 
represented  to  the  vendee  that  she  was  a  re- 
gistered ship,  when,  in  fact,  she  only  sailed 
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nnder  a  coasting  license,  ffeld^  that  the  mas- 
ter was  only  a  special  agent  for  the  parpose  of 
the  sale,  and  the  owners  were  not  answerable 
for  the  false  representation  of  the  master  in 
excess  of  his  authority.  Supreme  Ct.^  1811, 
Gibson  v.  Oolt,  7  Johm,^  890. 

23.  An  agent  employed  for  a  special  pur- 
pose,— e.  ^.,  to  obtain  subscriptions  to  a  pro- 
ject of  forming  a  joint-stock  company  in  rela- 
tion to  lands, — may  use  the  ordinary  means  of 
accomplishing  the  object  of  his  appointment ; 
such  as  representing  the  location  and  quality 
of  the  lands,  and  the  like ;  and  if  he  makes  false 
representations,  inducing  purchasers  to  enter 
into  contracts,  the  principal  is  affected  by  such 
representations,  the  same  as  if  made  byhim- 
self.  Supreme  Ct,^  1840,  Sandford  «.  Handy, 
28  Wend,,  260. 

8.  Gon»truetion  of  Fourticulwr  Powers. 

24.  Power  to  mortgage  lands.  A  power 
of  attorney  to  mortgage  land  to  raise  money 
to  make  improvements  upon  it,  will  authorize 
the  agent — the  work  being  done,  and  it  being 
impracticable  to  effect  a  loan — to  mortgage 
the  land  to  the  contractor  for  the  amount  due 
him.  A.  F.  Chan.  Ct,  1848,  Gumming  «.  Wil- 
liamson, 1  Sand/.  Oh.,  17;  8.  0.,  less  fully  re- 
ported, 2  If.  Y.  Leg.  Obe.,  168. 

25.  —  to  sell  land.  The  owner  of  land 
posted  a  notice  upon  it,  "For  sale:  inquire  of 
W."  Gomplainant,  knowing  the  ownership, 
applied  to  W.,  and  negotiated  a  contract  with 
Jiim.  It  appearing  that  W.  was  not  authorized 
to  sell  but  only  to  give  information, — Held, 
that  the  adyertisement  did  not  import  a  power 
to  sell,  and  the  owner  was  not  bound.  A. 
F.  Chan.  Ct^  1840,  Mortimer  v.  Gomwell, 
Hoffln.,  861. 

2&  —  "to  settle  trespawes."  A  power 
to  an  agent  intrusted  with  the  management 
of  lands,  to  "  bring  suits  for  trespasses,  and  to 
exercise  a  distinction  in  the  settiement  of  tres- 
passes,'^ implies  a  power  to  settie  for  trespasses 
without  commencing  suits.  Supreme  Ct,  1860, 
Taylor  «.  Harlow,  11  ifewJ.,  822. 

27.  —  to  convey.  A  power  to  "  execute 
conveyances  and  assurances,"  does  not  import 
a  power  to  bind  the  principal  by  covenants — 
e.  g.y  covenant  of  seizin.  Supreme  Ct,  1809, 
Nixon  V.  Hyserott,  6  Johns,,  68. 

28.  —  to  make  notes.  A  power  of  attor- 
ney authorizing  the  agent  'Mn  my  name  to 
draw  any  notes,''  is  limited  to  notes  made  in 


the  proper  business  of  the  principal ;  and  is  so, 
independently  of  its  containing  the  words,  **  to  > 
my  use."    Supreme  Ct,  1842,  North  River 
Bank  v.  Aymar,  S  Mil,  262. 

29.  A  power  of  attorney  to  a  special  agent, 
authorizing  him  to  collect  all  demands  due  hie 
principal,  to  sell  his  real  estate,  and  to  accom- 
plish a  complete  adjustment  of  all  his  concerns, 
does  not  confer  authority  to  make  a  note  in 
the  name  of  the  principal.  Supreme  Ct,  1882, 
Rossiter  v.  Rossiter,  8  Wend.,  494. 

30.  An  authority  to  collect  debts  cannot, 
by  any  construction,  amount  to  an  authority 
to  give  notes.  Supreme  Ct.,  1802,  Dusenbury 
«.  Ellis,  8  Johns.  Cos.,  70. 

31.  — to  alter  inatnunent.  K.  was  to  give 
security  to  M.,  to  be  approved  by  H.  He  and 
his  surety  executed  a  bond  for  that  purpose, 
and  delivered  it  to  their  agent,  with  verbal 
directions  and  authority  to  submit  it  to  H., 
and  if  he  thought  alterations  or  additions 
necessary,  to  make  them.  Upon  the  sugges- 
tion of  H.,  the  agent  made  certain  alterations. 
Held^  that  the  agent  had  competent  authority 
to  make  them.  Supreme  Ct.,  1886,  Knapp  v. 
Maltby,  13  Wend.,  687.  Compare  Bnxs, 
NoTBs,  ▲NB  Chxoes,  78-77. 

32.  — to  "take  care"  of  property.  An 
authority  to  "  take  care"  of  personal  property, 
and  to  give  the  principal  notice  of  the  existence  - 
of  liens  upon  it,  does  not  involve  an  authority 
to  make  an  agreement  with  a  third  person,  to 
purchase  the  property  on  account  of  the  prin- 
cipal, at  a  sale  under  a  distress-warrant.  Ct. 
of  Appeals,  1849,  Brisbane  v.  Adams,  Z  N.T. 
(8  Comst),  129. 

For  other  illustrations  of  the  Interpretation 
of  written  instructions  in  particular  cases,  see 
OoNSiovoB  AND  OoNsieKBK,  22 ;  Faotob,  1-18 ; 
PowxBS.  Compare,  also,  oases  dted,  Ck>N^- 
TBAOTS,  447-668. 

4.  Implied  Powen. 

33.  Powera  of  agent  to  sell.  That  an 
agent  employed  to  sell,  generally,  has  power, 
in  the  exercise  of  a  sound  discretion,  to  sell  on 
a  reasonable  credit  Supreme  Ct,  1828,  Le- 
land  ads.  Douglass,  1  Wend,,  490. 

34.  An  authority  to  sell  stocks  such  as  are 
usually  sold  in  the  market,  does  not  authorize- 
a  sale  on  credit.     [1  Oampb.  N.  P.,  268;- 
Story  on  Ag.,  78.]    In  general,  authority  to 
sell  does  not  authorize  a  sale  on  credit,  unless  > 
it  is  a  known  usage  of  trade  that  the  article- 
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shoDld  be  so  sold.  Ct,  o/BrrorSy  1841,  Dela- 
field  V.  State  of  Illinois,  26  Wend.,  192 ;  and 
2  Eill,  169  ;  affirming  S.  0.,  8  Paige,  527. 

35.  An  agent,  who  has  a  discretionary  pow- 
er to  seU  goods  and  collect  the  price,  has  an 
implied  authority  to  entertain  a  claim  by  the 
purchaser  for  a  deduction  from  the  price,  on 
the  ground  of  defect  in  quality ;  and  a  deduc- 
tion agreed  on  in  good  faith  by  the  agent,  will 
be  binding  upon  the  principal.  If,  Y,  Supe- 
rior Ct,,  1868,  Taylor  «.  Nussbaum,  2  Duer, 
802. 

36.  An  agent,  intrusted  with  goods  for  sale, 
with  discretionary  powers, — e,  g,,  a  master, 
who  is  also  consignee, — may  bind  his  principal 
by  a  contract  to  ^ve  a  part  of  the  profits  of 
sale  to  a  third  person,  in  compensation  for 
services  in  selling.  Supreme  Gt,  1808,  Lyle 
«.  Clason,  1  Oai.,  828. 

37.  To  render  the  memorandum,  in  writing, 
of  a  sale,  made  by  an  agent,  binding  upon  the 
vendee,  the  agent  must  have  authority  from 
the  vendee,  or  be  agent  of  both  parties, — e.  g,, 
an  auctioneer  or  broker.  A  mere  agent  for 
the  vendor  cannot  make  a  memorandum  to 
bind  the  vendee.  Supreme  Ot,  1828,  Sewall 
«.  Fitch,  8  Cow.,  216. 

aa  Though  an  agent  to  sell,  has  not  author- 
ity, as  such,  to  warrant,  yet  where  an  agent 
sells  animfds,  knowing  that  they  have  a  con- 
tagious disease,  and  does  not  comtnunicate 
the  fact,  the  principal  is  liable  for  damages ; 
not  as  for  a  breach  of  warranty,  but  on  the 
ground  of  a  suppression  of  truth.  Supreme 
Ot.,  1886,  Jeffrey  «.  Bigelow,  18  Wend,,  618. 

39.  An  agent  to  sell  goods,  has  no  authority 
to  pledge  them,  to  secure  a  debt  of  his  own. 
K  F.  Com.  PI,  1864,  Henry  v.  Marvin,  8  B, 
D.  Smit\  71.    See  Factor,  28-48. , 

40.  Agent  to  buy.  A  general  authority  to 
an  agent,  to  purchase  goods  on  credit,  implies 
an  authority  to  the  agent  to  make  the  neces- 
sary representations  as  to  the  credit  and  sol- 
vency of  the  principal  Hence,  the  agent,  in 
making  such  representations,  is  deemed  to 
act  within  the  scope  of  his  employment ;  and 
if  he  makes  false  and  fraudulent  representa- 
tions, the  seller  has  the  same  right  to  reclaim 
the  goods  from  the  principal,  that  he  would 
have  had  if  the  false  representations  had  been 
made  by  the  latter  in  person.  Suprejne  Ct., 
1866,  Hunter  v.  Hudson  River  Iron  &  Machine 
Co.,  20  Barl.,  498. 

41.  Correspondents.    Where  by  the  usual 


course  of  business  between  two  dealers  in  dif- 
ferent places,  one  sends  to  the  other  produce, 
&o.,  and  orders  from  him  such  goods  as  he 
needs  for  his  own  trade,  such  orders  are  no 
authority  to  buy  goods  on  the  credit  of  the 
dealer  ordering  them.  The  other  should  buy 
on  his  own  account  such  goods  required  by 
the  orders  as  he  does  not  himself  have  on 
hand.  Supreme  Ct,  1829,  Jaques  v.  Todd, 
8  W&nd.,  88. 

42.  Agent  of  eetata  An  administrator 
sent  a  creditor  of  his  intestate  to  an  agent  of 
the  intestate  having  funds  of  the  estate  in  his 
hands,  for  payment.  Held,  a.  clear  authority 
to  the  agent  to  apply  the  moneys  to  discharge 
the  creditor's  demand.  K  7.  Com.  PL,  1866^ 
Walkley  v,  Griffith,  4  E.  D.  Smith,  848. 

43.  Delivery  of  bond.  P.  hired  a  house^ 
and  defendant  executed  a  covenant  of  surety- 
ship, under  P.^s. covenant  to  pay  the  rent,  and 
P.  took  the  paper  to  deliver  to  the  landlord ; — 
Eeld,  that  P.  had  authority  from  defendant 
to  complete  the  delivery  of  both  instruments ; 
and  his  erasing  his  own  name,  and  re-ezecut- 
ing  his  covenant,  in  the  presence  of  a  sub- 
scribing witness,  at  the  landlord's  request,  was 
not  an  excess  of  authority.  If,  Y.  Superior 
Ct,,  1829,  Dnsenberry  e.  O'Shiel,  2  Sail,  879. 

44.  —  of  polloy.  An  agent  of  an  insurance 
company  authorized  by  an  applicant  for  insur- 
ance to  complete  the  filling  up  of  his  application, 
— Held,  the  agent  of  the  applicant,  "under  the 
circumstances,  so  far  that  the  latter  was  bound 
by  a  false  representation  inserted  by  him  in 
the  application.  Supreme  Ct,  1867,  Smith  dl 
Empire  Ins.  Co.,  25  Barb.,  497. 

45.  Clerk  to  a  merchant,  not  authorized,  as 
such;  to  make  notes  in  the  name  of  his  eo>- 
ployer.    Terry  d.  Fargo,  10  Johru.,  114. 

46.  AikUiority  to  sell  land.  A  mere  au- 
thority to  negotiate  a  contract  for  the  sale. of 
land,  does  not  carry  with  it  an  authority  to 
the  agent  to  sign  the  vendor*s  name  to  the 
written  contract,  required  by  the  Statute  of 
Frauds.  Supreine  Ct.,  1864,  Ooleman  e.  Qhr- 
rigues,  18  B»rb.,  60. 

47.  —  to  manage  an  estata  That  a  gen- 
eral power  to  manage  an  estate  does  not  au- 
thorize the  agent  to  put  in  an  answer  for  his 
principal  to  a  bill  in  chancery.  Rogers  s. 
Oruger,  7  Johns.,  667. 

4a  —  to  manage  a  suit  An  agent  of  a 
party  to  a  suit,  relative  to  title  to  land,  em- 
ployed for  the  purpose  of  managing  the  cause, 
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oolleoting  teetimony,  and  employing  ooansel, 
has  not  implied  aathority  to  bind  his  principal 
to  remunerate  oonnsel  by  a  part  of  the  land. 
A.  F.  OlMn.  Ct.,  1840,  Berrien  «.  McLane, 
ffqfm.,  421. 

49.  What  will  operate  as  a  ratification  of  his 
engagement  for  such  remuneration.    lb. 

50.  Agent  of  ooiporatioii.  Though  the 
by-laws  of  a  corporation  do  not  confer  on  its 
general  agent  the  power  of  accepting  bills,  yet 
if  the  agent  has  been  in  the  habit  of  accepting 
bills  which  the  company  has  paid,  it  wiU  be 
bound  by  an  acceptance  given  by  him  under 
like  circumstancas.  Supreme  Ct,^  1818,  Munn 
«.  OommissionOo.,  16  JbAn«.,  44;  S.  P.,  1841, 
Com.  Bank  of  Lake  Erie  o.  Norton,  1  Hill^ 
501 ;  1868,  Exchange  Bank  «.  Monteath,  17 
Barb,,  171. 

51.  Where  the  agent  of  a  corporation  has 
been  accustomed  to  submit  controyersies  to 
which  it  is  a  party  to  arbitration,  and  the  cor- 
poration has  adopted  his  acts,  a  subsequent 
submission  of  a  controversy  by  him,  under 
like  circumstances,  will  be  binding  upon  it 
Ot.  of  Appeals,  1868,  Wood  o.  Auburn  &  Roch- 
ester R.  R.  Co.,  8  K  Y.  (4  Seld).,  160. 

52.  A«  to  WTongfal  aots.  An  agent^s  au- 
thority, however  generally  expressed,  if  capa- 
ble of  being  executed  in  a  lawful  manner,  is 
never  to  be  extended  by  construction  to  em- 
brace acts  prohibited  by  law,  so  as  to  render 
his  principal  liable  to  a  criminal  prosecution, 
or  to  a  statute  penalty.  N,  7,  Superior  Ct,, 
1864,  Clark  v.  Metropolitan  Bank,  8  Duer,  241. 

.  53.  Thus  a  bank  will  not  be  held  liable  for 
a  statute  penalty  imposed  for  receiving  a  pro- 
hibited currency,  upon  the  ground  that  it  had 
been  received  by  their  teller,  under  a  mere 
general  authority  to  receive  payment  of  paper 
held  by  the  bank.  Authority  to  receive  the 
prohibited  paper,^r  a  ratification, — must  be 
shown.    lb, 

54.  A  general  agent, — e.  g.,  one  who  is 
president  and  general  manager  of  a  corpora- 
tion,— has  no  implied  authority  to  commit  a 
trespass.  His  principal  is  not  liable  for  a  tres- 
pass committed  by  him,  or  by  his  direction, 
no  express  authority  to  do  the  act  being 
shown.  Ct  qf  AppeaU,  1849,  Vanderbilt  «. 
Richmond  Turnpike  Co.,  2  N.  7,  (2  Comtt), 
479. 

55.  The  captain  of  a  boat  owned  by  a  cor- 
poration wilfully  ran  her  into  the  plaintifiTs 
boat ;  and  his  act  was  sanctioned  and  approved 


by  the  president  who  was  the  general  man- 
ager of  the  corporation.  Held,  that  this  did 
not  make  the  corporation  liable  for  the  dam- 
age,   lb. 

56.  Employing  attorney.  An  agent  of 
owners  of  a  boat  employed  in  their  name,  but 
without  special  authority,  an  attorney  to  sue 
persons  who  had  assaulted  the  hands ; — Held, 
that  under  the  circumstances  the  owners  were 
not  liable  to  the  attorney.  Supreme  Ct.,  1848, 
Cochran  «.  Newton,  6  Den.,  482. 

II.  NoTiCB  TO  Agent. 

57.  General  rule.  Notice  to  the  agent  is 
notice  to  the  principal,  if  received  by  the 
agent  while  he  is  acting  for  the  principal  in 
the  course  of  the  transaction  which  becomes 
the  subject  of  the  suit.  It  is  taken  for  granted 
that  the  principal  knows  whatever  the  agent 
knows.  Supreme  GU,  1842,  Bank  of  U.  S.  %. 
Davis,  2  Hill,  461 ;  1848,  Sutton  d.  Dillaye,  8 
Bofrb.,  629. 

The  grounds  of  this  rule  stated.  Bank  of 
U.  S.  0.  Davis,  2  Hill,  461. 

58.  Inatancea.  Thus,  where  an  agent  at 
the  time  of  dealing  with  A.  has  notice  that  the 
former  firm  of  A.  &  B.  has  been  dissolved, 
this  aflEects  the  principal  with  notice  of  the  dis- 
solution. Supreme  C^iC.,*1848,  Sutton  «.  Dil- 
laye, 3  Bfvrb.,  629. 

59.  The  agent  of  the  Judgment-creditor  was 
present  at  a  sale,  by  the  debtor  to  a  third 
party,  of  certain  lands  on  which  the  judgment 
was  a  lien, — drew  the  conveyance,  and  was 
informed  of  the  terms  of  the  sale ;  and  the 
debtor  soon  delivered  to  such  agent,  as  secu- 
rity for  the  judgment-debt,  the  notes  given 
in  payment  for  the  land  conveyed.  Held, 
1.  That  although  the  judgment-creditor  had 
no  actual  'knowledge  of  these  facts,  yet  she 
was  chargeable  with  notice  of  them  by  reason 
of  the  notice  to  her  agent  2.  That  the  receipt 
of  these  notes  by  her  agent  with  knowledge 
of  their  consideration,  although  it  did  not  af- 
fect her  lien  upon  the  lot  as  security  for  the 
judgment,  in  case  it  should  not  be  otherwise 
satisfied,  imposed  on  her,  in  equity,  a  duty  to 
apply  the  proceeds  of  the  notes  in  reduction 
of  the  judgment.  She  was  bound  in  equity  to 
retain  all  other  property  which  had  been  de- 
livered to  her  as  security  for  the  judgment, 
and  apply  its  proceeds  in  satisfaction  of  the 
judgment,  before  resorting  to  the  lands  which 
had  been  so  sold  and  paid  for.     Ct.  of  Ap- 
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peali,  185i,  Ingalls  v.  Morgan,  10  N.  F.  (6 
Seld.),  178. 

6a  Restrlotion.  The  rale  that  notice  to 
the  agent  is  notice  to  the  principal  applies 
only  where  the  agent  is  acting  in  the  coarse 
of  his  employment.  Ct.  of  Appeals^  1864, 
Weisser  t^.  Denison,  10  K  T.  (6  Seld.%  68. 

61.  Where  checks  forged  hy  the  confiden- 
tial clerk  of  the  depositor  were  paid  by  the 
bank,  charged  to  the  depositor  in  his  pass- 
book, the  book  balanced,  and  with  the  forged 
▼oachers,  among  others,  retamed  to  the  clerk, 
who  examined  the  accoant  at  the  reqaest  of 
the  principal,  and  reported  it  correct,  and 
the  principal  did  not  discover  the  forgeries 
until  seyeral  months  afterwards,  when  he  im- 
mediately made  them  known  to  the  bank ; — 
Seld,  in  an  action  to  recover  the  balance  of 
the  deposit,  that  the  bank  could  not  retain  the 
amount  of  the  forged  checks.    lb, 

62.  Coiporatioaa.  The  rale  that  notice  to 
the  agent  is  notice  to  the  principal,  where  it 
is  the  duty  of  the  agent  to  act  upon  such  no- 
tice, or  to  communicate  it  to  his  principal  in 
the  proper  discharge  of  his  duty  as  agent,  ap- 
plies  to  the  agents  of  corporations  as  well  as 
others.  Gharu^ery^  1888,  Fulton  Bank  «.  N. 
Y.  &  Sharon  Oanal  Co.,  4  Paige^  127. 

63.  Funds  of  the  corporation  were  by  the 
directors  placed  under  the  control  of  a  finance 
committee.  B.,  one  member  of  this  com- 
mittee, was  president  of  the  corporation  and 
a  director  of  the  F.  Bank;  and  0.,  another 
member  of  the  committee,  was  also  president 
of  the  bank.  The  finance  committee,  B.  and 
0.  being  present,  authorized  the  fund  to  be 
deposited  in  the  F.  Bank,  subject  to  be  drawn 
out  only  by  the  finance  committee.  B.  made 
the  deposit,  entering  his  own  name  in  the 
books  of  the  bank,  as  the  one  in  which  checks 
would  be  drawn;  and  he  afterwards  drew 
out  the  money  for  his  own  use,  and  became 
insolvent. 

Held^  1.  That  notice  to  an  individual  direc- 
tor, having  no  duty  in  relation  to  the  notice, 
is  not  notice  to  the  corporation.  Therefore 
the  knowledge  which  B.  and  0.  acquired  at 
the  meeting  of  the  finance  committee  that  the 
fund  was  only  to  be  drawn  by  the  finance 
committee,  was  not  of  itself,  notice  to  the 
bank  that  B.  was  not  authorized  to  draw  the 
money.  2.  That  if  G.  had  had  personal 
knowledge  that  B.  had  left  his  individual  sig- 
nature on  the  book,  it  woald  have  been  his 


duty  as  president  of  the  bank  to  have  notified 
the  teller  of  the  fiicta  known  to  him  as  mem- 
ber of  the  finance  committee,  and  to  have 
forbidden  them  from  paying  individual  checks 
of  B.,  and  his  failure  to  do  so,  would  have 
made  the  bank  liable  to  pay  the  fund  again. 
8.  That  there  being  no  proof  that  0.  had  such 
knowledge,  the  bank  was  protected  in  its  pay 
ment  of  B.^s  check.    Ih. 

64.  Where  a  principal  appoints  several 
agents  to  act  Jointly  in  the  transaction  of  busi- 
ness, notice  to  any  One  of  them  is  notice  to 
the  principal.  Thus  notice  to  one  of  several 
bank  directors  authorized  to  conduct  the  busi- 
ness of  the  bank,  acting  as  a  board,  is  notice 
to  the  bank.  Supreme  Ct,  1842,  Bank  of  TJ. 
S.  9.  Davis,  2  Hill,  451. 

65.  A  bill  of  exchange  was  sent  to  one  of 
the  directors  of  a  bank  to  be  discounted  for 
the  benefit  of  the  drawer.  The  director,  be- 
ing at  the  time  a  member  of  the  board  order- 
ing the  discount,  received  the  avails  himself, 
representing  the  discount  to  be  for  his  own 
benefit,  Held,  that  the  bank  was  chargeable 
with  notice  of  the  fraud,  and  oonM  not  re- 
cover upon  the  bill.    Ih. 

66.  Acts  of  aab-agoot.  The  principal  is 
chargeable  with  notice  of  the  acts  of  a  sub- 
agent  duly  appointed  by  an  agent  having 
power  to  appoint.  (7AanMfy,  1846,  Boyd  o. 
Vanderkemp,  I  Barb.  Ch.,  278. 

m.  Ratification. 

67.  Ikuitanoas.  Where  an  agent  to  sell  is 
sued  for  a  breach  of  warranty  upon  the  sale, 
and  the  principal  acknowledges  his  liability  for 
whatever  damages  may  be  recovered  against 
the  agent,  and  gives  him  an  indemnity,  the 
principal  cannot  afterwards  set  up  that  the 
warranty  was  unauthorized.  CU  of  Errore^ 
1884,  Rogers  v.  Kneeland,  18  Wend.,  114.  ' 

68.  An  executor  sold  growing  wheat  be- 
longing to  a  widow,  supposing  it  to  be  his 
own,  and  took  a  note  for  the  price  with  an 
oral  agreement  for  measurement  and  correc- 
tion. The  widow,  with  notice  that  the  pur- 
chaser claimed  that  the  sale  was  subject  to 
measurement,  accepted  the  note  from  the  ex- 
ecutor, and  sued  it.  Held,  she  was  bound  by 
the  agreement  for  measurement  By  con- 
senting to  adopt  the  sale,  she  became  boand 
by  its  terms.  Ot,  of  Appeals,  1854,  Garter  v. 
Hamilton,  Seld.  Notes,  No.  6,  80 ;  reversing  S. 
0.,  11  Barb.,  147. 
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69.  Where  an  agent  empowered  to  collect 
a  bill  receives  a  part,  and  deliyers  a  receipt  in 
foil,  and  the  principal,  with  knowledge  of  the 
facts,  receivee  from  the  agent  the  sum  paid  to 
liim,  this  is  a  ratification  of  the  compromiBe 
entered  into  by  the  agent;  and  the  principal 
cannot  afterwards  sue  for  the  balance.  Su- 
preme Ct,,  1847,  Palmerton  «.  Hnxford,  4  Den,^ 
166.  Compare  Armstrong  v.  Gilchrist,  2  Johns. 
Cos.,  424;  Houston  v,  Shindler,  11  .8ar&.,  86. 

70.  During  a  creditor's  absence  from  the 
country,  an  attorney,  without  the  creditor's 
knowledge,  accepted  from  a  debtor  a  confes- 
sion of  Judgment.  Afterwards  the  partner  of 
the  creditor  requested  the  attorney  to  issue 
execution.  Beldj  sufficient  to  show  accept- 
ance of  the  judgment  by  the  creditor,  as 
against  subsequent  judgment-creditors.  Sur 
preme  Ct.^  1869,  Johnston  v.  McAusland,  9 
AbbotW  Fr.,  214. 

71.  What  facts  will  amount  to  ratification 
of  the  act  of  an  agent  of  a  joint  association,  in 
drawing  a  bill  of  exchange  upon  them.  Shiras 
V.  Morris,  8  Cow,^  60. 

72.  Ratification  by  BQenoe.  If  the  agent 
reports  what  he  has  done — ^though  in  excess 
of  his  instructions — ^to  his  principal,  by  letter, 
snd  the  principal  does  not  within  a  reasona- 
ble time  notify  his  disapproval,  he  will  be 
deemed  to  have  ratified  the  agent's  act.  Ot 
of  Appeals,  1849,  Gage  v.  Sherman,  2  If.  Y,  (2 
ComsU\  417.  Supreme  Ct.,  1816,  Oairnes  «. 
Bleecker,  12  Johns^  800;  1824,  Yianna  v.  Bar- 
day,  8  Cow.,  281 ;  1848,  Johnson  «.  Jones,  4 
Barh,,  869.  CU  of  Errore,  1800,  Armstrong 
V.  Gilchrist,  2  Johns.  Cos,,  424. 

73.  Three  months, — Held,  more  than  a  rea- 
sonable time,  where  the  parties  lived  in  New 
York  and  Albany.*  Oairnes  v.  Bleecker,  12 
Johns,,  800. 

74.  Where  one  buys  land  in  the  double  ca- 
pacity of  principal  and  agent,  for  others  jointly 
interested  with  him,  and  receives  and  retains 
the  deed  under  circumstances  from  which  a 
communication  of  the  &ct6  to  his  associates 
may  reasonably  be  presumed,  and  they  do  not 
object  that  he  has  exceeded  his  authority,  they 
will  be  deemed  to  have  waived  any  objection 
that  may  exist.  Ct  of  Appeals,  1849,  Gage 
«.  Sherman,  2  K  Y.  (2  Comst),  417. 

75.  Knowledge  of  foots  reqalaite.  To 
make  an  unauthorized  act  of  an  agent  binding 
on  the  principal,  on  the  ground  of  a  subse- 
quent ratification,  such  ratification  must  have 


been  made  by  the  principal  with  a  ftill  knowl- 
edge of  the  facts  affecting  his  rights.  Ct,  of 
Appeals,  1861,  Seymour  tj.  Wyckoff,  10  K  F. 
(6  Seld.),  218 ;  1868,  Ntxon  v.  Palmer,  8  K  Y, 
i^Seld.),  898.  Supreme  Ct,  1827,  Gorham  v. 
Gale,  7  Cow.,  789;  1848,  Davenport  «.  Buck- 
land,  Hill  A  D.  Supp.,  75. 

76.  To  hold  a  principal  to  a  contract  made 
by  an  agent  without  authority,  on  the  ground 
of  a  ratification  by  acts'  of  the  principal,  it 
should  be  shown  satisfactorily  that  at  the 
time  of  doing  the  acts  relied  on,  the  principal 
had  a  full  knowledge  of  what  the  contract  was, 
and  intended  his  acts  to  relate  to  the  perform- 
ance of  it.  Receiving  money,  generally,  and 
without  knowledge  it  is  paid  upon  the  con- 
tract, is  no  ratification.  If.  Y.  Com.  PI.,  1851, 
Roach  f>.  Coe,  1  H.  D.  Smith,  176. 

77.  The  party  claiming  the  ratification  must 
show  knowledge  on  the  part  of  the  principal. 
Ct  of  Appeals,  1868,  Nixon  v.  Palmer,  8  K. 
Y.  (4  SeU.),  898. 

78.  Bffeot  of  ratification.  The  ratificalioD 
by  a  principal  of  the  act  previously  unauthor- 
ized of  one  assuming  to  be  his  agent,  operates 
as  an  adoption  of  the  act,  and  not  merely  as 
presumptive  evidence  that  it  was  previously 
done  by  authority.  Ct  of  Appeals,  1849,  Bris- 
bane «.  Adams,  8  K  F.  (8  Comst),  129 ;  1857, 
Commercial  Bank  of  Buffalo  v.  Warren,  16  K. 
Y,  (1  Smith),  677 ;  but  compare  Gorham  f . 
Gale,  7  Cow.,  789. 

79.  A  wife  may  act  as  the  agent  of  her  hus- 
band, and  a  eubsequent  acknowledgment  or 
ratification  by  the  husband,  of  acts  of  the  wife, 
is,  in  this,  as  in  other  cases  of  agency,  equiva- 
lent to  an  original  authority.  Supreme  Ct.^ 
1880,  Hopkins  v.  MoUinieux,  4  Wend.,  465. 

80.  A  ratification,  being  equivalent  to  an 
original  authority,  is  available  to  a  person  who 
had  notice,  at  the  time  of  his  dealing  with  the 
agent)  of  the  want  of  such  authority.  Ot  of 
Appeals,  1857,  Commercial  Bank  of  Buffalo  t. 
Warren,  15  N.  Y.  (1  Smith)  577. 

81.  Partial  ratifloation.  The  law  does  not 
permit  a  principal  to  adopt  an  unauthorized 
act  of  i^n  agent  so  £ar  as  it  is  beneficial  and  re- 
ject the  residue.  By  adopting  a  part  of  the 
act  he  becomes  bound  by  the  whole.  Ct.  of 
Appeals,  1848,  Farmers'  Loan  &  Trust  Co.  v. 
Walworth,  1  'If.  Y.  (1  Comst),  483 ;  reversing 
8.  C,  4  Sandf.  Ch.,  61 ;  Dexter  «.  Adams,  1 
How.  App.  Cos.,  771, 798 ;  1862,  Cobb  c.  Dows, 
10  -Z^.  Y.  (6  SeU.),  886. 
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82.  Act  of  publio  officer.  The  fact  that 
the  individual  asenmiog  to  aet  for  another  is 
a  publio  officer, — e.  ^.,  clerk  of  court, — and 
acts  under  a  supposed  authority  of  law,  does 
not  prevent  acts  of  the  principal  adopting  the 
unauthorized  acts  of  such  officer  from  oper- 
ating as  a  ratification.  Ct,  o/Appeali^  1848, 
Farmers'  Loan  &i  Trust  Co.  «.  Walworth,  1  If. 
F.  (1  OofMt.)^  488 ;  reversing  S.  0.,  4  SaTidf, 
Gh,^  51. 

83.  A  clerk  in  chancery  loaned  on  bond 
and  mortgage  a  sum  which  had  been  paid  into 
court.  Afterwards  the  borrowere  executed 
to  the  clerk  another  bond  for  the  same  sum, 
and  another  mortgage  upon  different  property. 
These  securities  were  intended  as  a  substitute 
for  the  first  bond  and  mortgage,  and  were  so 
received  by  the  clerk,  who,  witiiout  any  direc- 
tion of  the  court,  executed  a  satisfaction  of 
the  first  mortgage,  which  was  recorded.  The 
owners  of  the  fund,  with  notice  of  all  the  cir- 
cumstances, foreclosed  the  second  mortgage 
in  the  name  of  the  clerk,  and  had  the  prop- 
erty sold.  Held^  that  although  the  discharge 
of  the  first  mortgage  was  void,  and  might  have 
been  treated  as  a  nullity,  yet  the  election  of 
the  owners  of  the  fund  to  proceed  upon  the 
substituted  security  was  a  ratification  of  the 
acts  of  the  clerk,  and  precluded  them  from 
foreclosing  the  first  mortgage  for  the  purpose 
of  collecting  a  deficiency  arising  upon  sale  un- 
der the  second.    lb, 

84.  Contracts  made  by  special  agents  of  a 
State,  acting  under  a  statute^  in  excess  of  the 
power  conferred  by  it,  cannot  be  ratified  by 
the  executive  officers  of  the  State,  but  only  by 
the  Legislature ;  and  the  doctrine  that  acqui- 
escence is  evidence  of  ratification  is  not  to 
be  rigorously  applied  to  the  acquiescence  of  a 
State.  Time  must  be  allowed  for  publio  acts. 
CU  ofErnyn^  1841,  Delafield  «.  State  of  flli- 
nois,  26  Fi97u2.,  192,  and  2  Bill,  159;  affirm- 
ing 8.  0.,,  8  Pat^d,  627. 

IV.  Liability  of  Principal  to  Third 
Pbbsons. 

85.  General  mle.  In  general,  where  the 
agent  has  acted  within  the  scope  of  his  em- 
ployment, the  principal  must  suffer  the  loss, 
rather  than  a  third  party  who  has  dealt  with 
the  agent  in  good  faith — upon  the  ground 
that  of  two  innocent  persons,  he  shall  suffer 
who  has  put  in  the  power  of  another  to  do  an 
injury.    Supreme  Ot,^  1848,  Johnson  v,  Jones, 


4  Barb.^  869;  1858,  Exchange  Bank  v.  Mon- 
teath,  17  Id.^  171 ;  1855,  Hunter  v.  Hudson 
River  Iron  dc  Machine  Go.,  20  /i.,  498;  1857, 
Smith  v.  Empire  Ins.  Co.,  25  Id.^  497 ;  1858, 
Medbury  v.  N.  Y,  &  Erie  R.  R.  Co.,  26  Id.,  564. 
86w  In  many  cases  a  principal  is  responsible 
for  the  act  of  his  agent  which,  although  in  ex- 
cess of  the  authority  of  the  agent,  was  within 
the  general  scope  of  his  employment.  But 
this  is  only  true  between  the  principal  and  a 
third  person,  who,  having  rightfully  believed 
that  the  agent  was  acting  within  his  authority, 
would  sustain  a  loss  if  the  act  were  not  con- 
sidered as  the  act  of  the  principal.  It  is  only 
true  where  the  question  is  by  which  of  two 
innocent  parties  a  loss  resulting  from  the  mis- 
conduct of  the  agent  ought  to  be  borne.  If  71 
Superior  Gt,^  1854,  Clark  «.  Metropolitan  Bank, 
8  Du&r,  241. 

87.  The  deolarotlQiUi  of  an  agent,  if  not 
expressly  authorized  by  the  principal,  must, 
in  order  to  bind  the  latter,  be  within  the  scope 
of  the  agency.  Ct.  of  Appeals,  1852,  N.  Y.  Life 
Ins.  &  Trust  Co.  t^.  Beebe,  .7  If.  7.  (3  8eld.\ 
864. 

88.  An  agent  authorized  to  borrow  money 
for  his  principal,  upon  a  bond  and  mortgage 
by  the  latter,  stated,  fedsely,  to  the  plaintiffs 
that  he,  the  agent,  was  the  owner  of  it,  and 
that  it  was  given  upon  a  previous  indebtedness 
to  him.  On  this  representation  the  plaintiffii 
Were  induced  to  advance  their  money.  Held^ 
that  the  defendants  were  not  estopped  from 
denying  the  false  representation.    lb. 

89.  XnatminentB  required  by  the  Statute  of 
Frauds  to  be  in  writing,  may  be  subscribed  by  an 
authorised  agent  of  the  party  to  be  charged.  2 
Reo.  Sua.,  186.  §  9  ;  Id,,  136,  §  8 ;  Id.,  187.  §  2. 

90.  Note  made  or  acceptance  signed  by  au- 
thorized agent,  binding  on  his  principal.  1  Reo. 
SUA.,  768,  S§  %  6. 

91.  Apparent  authority.  Where  the  very* 
act  of  the  agent  is  authorized  by  the  terms  of 
the  power,  such  act  is  binding  on  ^e  principal 
as  to  all  persons  dealing  in  good  faith  with  the 
agent.  Such  persons  are  not  bound  to  inquire 
into  facts  aliunde.  The  apparent  authority  is 
the  real  authority.  Supreme  Ct.^  1842,  North 
River  Bank  v.  Aymar,*^  8  Hill,  262.  Followed, 


*  The  deoision  of  the  Supreme  Court  is  said  to> 
to  hsTe  been  reversed  in  the  Court  of  Errors ;  but 
the  reversal  was  not  reported,  and  the  ruling  of  the 
Supreme  Court  has  been  since  approved  by  the 
Court  of  Appeals.  See  Mechanics*  Bank  v.  N.  T. 
&  New  Haven  B.  B.  Co.,  18  N.  7.  (8  Kern.),  599^ 


604 


PRINCIPAL  AND  AGENT. 


LiabiUty  of  Priaelpal  to  Third  P( 


1868,  Ezohange  Bank  v.  Monteath,  17  Ba/rb.* 
171. 

92.  Where,  aader  a  written  power  to  make 
Aod  indorse  notes,  the  agent  applies  to  a  third 
person,  professedly  for  the  benefit  of  the  prin- 
cipal, to  disooont  notes  made  by  him  in  the 
name  of  the  principal,  the  application  is  equiv- 
^en€  to  a  dedaration  that  the  notes  were  made 
in  the  bnsineas  of  the  principal ;  and  the  latter 
cannot  defend  a  suit  on  the  notes  by  proof  that 
the  agent  intended  the  avails  and  employed 
them  for  an  anaathorized  purpose.  Supr&me 
Ct^  1843,  North  Biyer  Bank  «.  Aymar,  8  Hill, 
262. 

93.  Bat  if  the  lender  has  notice  that  the 
note  is  made,  not  for  the  principalis  benefit,  but 
for  some  improper  pnrpose,  he  cannot  recover 
on  it  He  is  not  a  (<?na-./Z<2«  holder.  Swpreme 
<JU,  1842,  Stainer  %.  Tysen,  8  Eill,  279. 

94.  In  trover  for  certain  checks,  it  appeared 
that  the  plaintiff  was  in  the  habit  of  sending 
ohecks  to  his  agent  in  New  Tork  to  be  con- 
verted into  cash,  for  the  purpose  of  baying 
Eastern  money.  He  indorsed  the  checks  in 
^question  to  his  agent,  and  sent  them  to  him 
for  that  purpose.  The  agent  indorsed  them 
to  the  defendants,  who  received  them  without 
notice  of  the  agency,  and  paid  value  by  pass- 
ing the  amount  to  the  credit  of  the  agent,  and 
certifying  checks  on  their  bank  for  the  amount 
of  the  credit  The  agent  misapplied  the  funds 
and  fJEuled.  EM,  that  the  title  to  the  checks' 
passed  to  the  defendants,  and  that  the  action 
would  not  lie.  In  negotiating  the  checks  to 
the  bank,  the  agent  acted  within  his  author- 
ity ;  and  the  fact  that  he  aftwwards  misapplied 
the  funds  did  not  affect  the  title  of  the  bank. 
Gt.  of  Appeals,  1860,  Case  «.  Mechanics'  Bank- 
ing Association,  4  N.  T.  (4  ComsU),  166. 


<)88;  Farmers  &  Meohanios'  Bank  «.  Batchers  <& 
Drovers'  Bank,  16  K  Y,  (2  Smith),  12d,  128, 148. 

*  In  a  later  decLsion,  in  Exchange  Bank  «.  Mon- 
teath, reported  24  Barb.^  871,  tlie  Supreme  Coart 
felt  constrained  to  reconsider  the  view  expressed  in 
17  Barb.^  171,  on  the  authority  of  Jndge  Comstock's 
statement  (18  N,  F.,  688),  that  the  decision  of  the 
Supreme  Court  in  North  Biver  Bank  v,  Aymar  bad 
been  reversed  in  the  Court  of  Errors.  As,  however, 
the  Court  of  Appeals  have  since  approved  the  re- 
ported decision  of  the  Supreme  Court  in  that  case, 
disregarding  the  traditional  reversal  by  the  Court 
of  Errors  (16  y.  T.,  128, 148),  we  consider  the  later 
decision  of  the  Supreme  Court,  in  Exchange  Bank 
V.  Monteath,  in  effect  overruled,  and  the  earlier  one 
reinstated. 


90.  Acceptano*.  Where  a  bill  is,  on  its 
face,  accepted  by  an  agent,  the  person  receiv- 
ing it  is  bound  to  ascertain  that  the  agent 
acts  within  his  powers.  Ot.  qfAppeaU,  1858, 
Nizon  V.  Palmer,  8  K  F.  (4  SM.},  898.  S. 
P.,  K  r.  Superior  Ot.,  1848,  Beach  v.  Vande- 
water,  1  J3an4f.,  266. 

96.  Agent's  want  of  aldlL  The  advice  or 
judgment  of  an  incompetent  agent  no  justifica- 
tion to  the  principal,  when  sought  to  be  charged 
with  the  damages  caused  by  the  agent^s  want 
of  skill  Rochester  White  Lead  Oo.  v.  Oity  of 
Rochester,  8  K  Y.  (8  Oonut.),  468. 

97.  — wroDgfol  aot.  The  principal  is  liable 
for  damages  occasioned  by  a  wrongful  act  of 
his  agent,  notwithstanding  it  was  toUful,  if  the 
aot  was  within  the  scope  of  his  authority. 
Ct,  (ff  Appeals,  1858,  Weed  v.  Panama  R.  R. 
Co.,  17  K  Y.  (8  3mi$h),  862. 

98.  Thus,  where  a  railroad  conductor  de- 
signedly and  wilfully  detained  a  train  over- 
night, whereby  a  passenger  was  exposed,  and 
her  health  seriously  injured, — ffeJd,  that  the 
company  were  liable  for  damages.    Ih. 

99.  Gooda  boagbt  by  agent.  Although 
the  agent  does  not  disclose,  in  buying  for  the 
principal,  the  name  of  the  latter,  yet  if  he  use 
the  style  of  agent  in  the  transaction,  and 
credit  is  not  given  to  him  ezcluaively,  the 
principal  is  liable  for  the  goods.  Supreme  CL, 
1888,  Pentz  e.  Btanton,  10  Wend.,  271.  8.  P., 
If.  Y.  Com.  PL,  1855,  Fish  v.  Wood,  4  K  D. 
Smith,  827. 

100.  Goods  were  purchased  of  the  plaintifQa, 
by  an  agent  for  the  defendants.  The  agent 
informed  the  plaintiff  of  his  agency  at  the 
time,  and  offered  them  the  liability  of  the  de- 
fendants ;  but  the  plaintiff  preferred  to  take 
the  agent^s  own  note,  and  agreed  that  he 
should  be  the  purchaser.  The  agent  gave  his 
note  accordingly,  and  the  goods  were  charged 
to  him  on  the  books  of  the  plaintiff.  Eeld, 
that  the  defendants  were  not  liabl^  for  the 
value  of  the  goods.  Supreme  Ot,,  1854,  Ran- 
ken  9.  Deforest,  18  B(»rb.,  148. 

101.  If  the  principal,  without  notice  of  any 
claim,  pays  the  agent  for  goods  bought  by  the 
latter  on  his  own  credit,  the  principal  is  no 
longer  liable  for  them  to  the  seller.  i\r.  Y. 
Oom.  PI,  1865,  Fish  v.  Wood,  4  B.  D.  Smith, 
827. 

102.  Giving  receipt  to  agent.  If  a  man 
deals  with  another's  agent,  and  gives  him  a 
receipt  for  money  which  the  agent  had  author- 
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ity  to  pay,  and  on  the  fiuth  of  that  receipt, 
the  principal  settles  with  his  agent,  and  re- 
pays him,  the  party  giving  the  receipt  cannot 
afterwards  recover  the  amount  from  the  prin- 
cipal, on  the  groand  of  a  mistake,  unless  he 
gave  notice  to  him  of  the  mistake  in  the  first 
instance,  and  before  the  settlement  between 
principal  and  agent.  Supreme  Ct^  1818,  Chee- 
yer  v.  Smith,  15  Johne,^  276.  Compare  Davis 
V,  Allen,  8  K  Y.  (8  Gomel,),  168. 

103.  A  loan  is  not  rendered  nsurions  by  an 
agreement  between  the  borrower  and  the 
agent  of  the  lender,  to  make  the  loan,  that 
the  agent  shall  have  a  commission  for  making 
the  loan,  provided  snch  agreement  is  unknown 
to  the  lender,  and  in  no  respect  for  his  advan- 
tage. Buipteme  Gt,  1855,  Oondit  v.  Baldwin, 
21  Barb,,  181.* 

104.  Where  an  agent,  intrusted  with  a  ne- 
gotiable note,  for  the  purpose  of  procuring  it 
to  be  discounted,  pledged  it  with  a  stranger 
for  money  loaned  to  him  for  his  own  use,  at 
usurious  interest, — Held^  that  the  transaction 
being  illegal,  for  usury,  the  lender  Could  not 
retain  the  note  against  the  true  owner,  ob  the 
ground  that  he  had  received  the  same  in  good 
faith,  in  the  usual  course  of  trade.  K  Y.  Supe- 
rior  Gt,  1848,  Keutgen  v.  Parks,  2  8aiu{f,,  60. 

IQS.  Xnforaiioe  ai^gwt.  An  iosuranoe  com- 
pany appointed  H.  Uieir  general  agent,  and 
placed  in  his  hands  a  number  of  policies  exe- 
cuted in  blank,  to  be  issued  by  him,  but  re- 
stricted him  to  effecting  insurances  within  a 
particular  limit.  Reld,  they  were  liable  on  a 
policy  issued  by  him  upon  property  at  a  dis- 
tant place ;  the  insured  having  no  reason  to 
suspect  the  restriction.  Supreme  Gt,,  184A, 
Lightbody  «.  North  American  Ins.  Co.,  28 
Wwid.,  18. 

106.  The  delivery  of  a  policy  by  an  agent 
is  good,  and  binding  upon  the  principals, 
where  the  premium  had  been  previously  paid, 
although  the  insured  had  been  informed  by 
the  principals  that  they  intended  to  revoke 
the  appointment  of  the  agent,  if  such  delivery 
takes  place  before  revocation,  or  knowledge 
on  the  part  of  the  agent,  of  the  intent  to  re- 
voke.   Jb, 

107.  Agent  to  r^ot/tw  stock.  The  parties 
to  a  controversy  agreed  that  certain  stock 
should  be  delivered  by  one  to  B.  for  the  other, 


*  And  see  a  fturther  dedsion  in  this  case,  to  the 
•ame  effect,  21  N.  7.  (7  SoM),  219. 


in  satisfaction  of  his  demand,  and  this  waa 
done.  EeJd,  that  B.  was  to  be  regarded  as 
the  agent  of  the  claimant,  and  his  receipt  of 
the  stock  was  a  receipt  by  the  claimant,  and 
constituted  a  good  satisfaction.  Supreme  Gt., 
1819,  Anderson  «.  Highland  Turnpike  Co.,  16 
Johne.,  86. 

106.  Bzchange.  The  plaintifTs  agent  ex- 
changed the  plaintifTs  horse  for  defendant's, 
upon  terms  which  the  defendant  knew  the 
plaintiff  had  previously  refused.  The  plaintiff 
did  not  know  the  terms  of  the  exchange, 
until  after  the  horse  he  received  was  dead; 
and  he  repudiated  it  as  soon  as  he  knew  the 
terms.  Held,  that  he  was  entitled  to  recover 
back  his  own  horse.  Supreme  Gt,,  1851, 
Robertson  o.  Ketchum,  11  Barb.,  652. 

109.  A  clerk  in  a  store,  employed  with  or- 
dinary powers  to  sell  goods  at  retail,  but  hav- 
ing no  authority  to  deliver  goods  in  payment 
of  debts,  agreed  to  give  a  creditor  of  his  prin- 
cipal certain  goods  in  payment  of  his  demand ; 
and  the  goods  were  levied  on  by  the  sheriff, 
under  an  execution  against  the  principal, 
while  they  were  on  their  way  to  the  creditor. 
Held,  that  the  act  of  the  clerk  was  unauthor- 
ized, and  no  title  had  passed  to  llie  creditor. 
Supreme  Gt.,  1820,  Beals  «.  Allen,  18  JohM.y 
868. 

110.  A  flberiff  or  marshal,  to  whom  process 
is  delivered  to  be  executed,  does  not  become 
the  agent  of  the  party  suing  it  out,  in  such 
sense  as  to  render  the  party  liable  for  acts  or 
engagements  entered  into  by  the  officer,  for 
which  no  special  directions  have  been  given. 
Thus,  one  who  publishes  an  advertisement  by 
direction  of  the  officer,  cannot  recover  against 
tiie  party,  without  showing  that  the  latter  au- 
thorized the  pubKoation.  N.  Y.  Superior  Gt., 
1850,  Raney  t>.  Weed,  3  Sand/.,  5Y7 ;  8.  0.,  8 
K  F.  Leg.  Obe,,  182. 

111.  Committee  of  managera.  Certain  as- 
sociates appointed  three  managers  of  their 
enterprise.  Two  of  the  three  managers  sent 
an  agent  to  buy  property  for  the  use  of  the  as- 
sociates. It  did  not  appear  that  the  third 
conferred  and  acted  with  them.  Held,  they 
were  liable  notwithstanding  the  duty  being 
strictly  ministerial,  and  it  appearing  that  the 
association  had  acquiesced.  Supreme  Gt.^  1B6^ 
Wells  V,  Gates,  18  Barb.,  554. 

As  to  when  a  Pow«r  vested  in  several 
persons  may  be  exercised  by  a  portion  only, 
see  PowxBS. 
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112.  Anient  of  mnnioipal  oorporatlon.    A 

manicipal  oorporatlon,  haying  a  claim  against 
the  defendant,  appointed  H.  and  B.  its  agents 
to  settle  it  with  the  defendant.  B.,  withoat 
the  ooncnrrenoe  of  H.,  effected  an  arrange- 
ment with  the  defendant,  by  which  the  latter 
turned  out  to  B<  certain  real  estate  and  securi- 
ties in  satisfaction  of  the  claim.  The  plaintiff, 
on  being  informed  of  the  arrangement,  prompt- 
ly repudiated  it,  and  directed  the  securities  to 
be  returned  to  the  defendant.  HMy  that  the 
plaintiff  was  not  bound  by  this  settlement. 
Supreme  Gt^  1856,  Mayor,  &c,  of  Auburn  v. 
Draper,  28  Barb.^  425. 

113.  Wife.  Where  a  wife  has  been  au- 
thorized by  her  husband  to  act  as  his  agent  in 
the  management  of  leaded  property  owned  by 
him,  repairs  made  by  the  tenant  under  au- 
thority from  her,  and  for  which  she  promised 
to  pay,  are  chargeable  to  the  husband.  J\r.  F. 
Oom.  Fly  1854,  Bosenbaum  v.  Gunter,  8  B.  D. 
Smith,  208. 

114.  Departure  from  instructions  in  filling 
an  order  for  the  purchase  of  trees,  under  pecu- 
liar circumstances.  Davenport  «.  BucUand, 
HiUdiD,aupp.,1li. 

115.  Bnoqplpyineiit  of  sab-agent  A  prin- 
cipal who  has  had  the  benefit  of  services  of  a 
third  person  employed  by  his  agent,  cannot 
resist  such  person's  action  for  wages,  on  the 
ground  he  had  inatmoted  his  agent  to  make 
no  engagements  except  in  writing,  and  the 
plaintiff  was  engaged  only  by  parol.  So  held, 
where  the  fiMt  of  such  instructions  was  not 
made  known  to  the  plaintiffl  N.  Y.  Com.  PU, 
1855,  Bourke  «.  Story,  4  E.  D.  Smith,  54. 

116.  Where  an  agent  acting  as  such  em- 
ploys a  sub-agent  on  the  credit  of  the  princi- 
pal, the  latter  is  liable  directly  to  the  subordi- 
nate for  his  compensation.  It  is  no  defence 
that  he  has  settled  with  the  immediate  agent, 
and  paid  him  the  amount,  unless  the  subordi- 
nate has  agreed  to  discharge  the  principal,  and 
look  to  the  agent  alone.  Supreme  Ct,,  1881, 
Lincoln  v.  Battelle,  6  Wend,,  475. 

117.  Wlien  aots  of  rab-agent  bind  tJie 
principal.  Though  an  agent  cannot  delegate 
his  discretionary  power,  he  may  direct  me- 
chanical acts  to  be  performed  by  others.  Thus, 
where  he  has  determined  to  accept  a  bill,  he 
may  direct  a  clerk  to  sign  the  acceptance  for 
the  principal  in  the  clerk's  name.  Supreme 
Ct.,  1841,  Oom.  Bank  of  Lake  £rie«.  Norton, 
1  mU,  501. 


11&  Where  the  owner  of  a  note  employed 
a  broker  to  sell  it,  and  the  broker  employed  a 
sub-agent,  who  disposed  of  it  by  means  of  a 
false  representation,— ^19^  that  the  fraud  of 
the  sub-agent  was  a  good  defence  to  the  prin- 
cipaPs  action  for  the  price.  He  could  not 
claim  the  benefit  of  the  agent's  act,  and  yet 
exempt  himself  from  the  fraud.  K  Y.  Su- 
perior Gt.,  1857,  Elwell  v.  Chamberlain,  2 
Bo9w.,  280.  To  nearly  same  effect  is,  Su- 
preme Gt,,  1855,  Hunter  d.  Hudson  Biver  Iron 
<fe  Machine  Oo.,  20  Barh.,  498. 

119.  The*  distinction  between  the  liability 
of  the  ultimate  superior  for  an  ii\Jury  resulting 
from  the  work  itself,  however  skilfully  per- 
formed, and  that  of  the  immediate  superior  for 
the  negligence  of  a  servant  while  executing 
it,— considered.  Storrs  «.  Oity  of  IJtica,  17 
If.  Y.  (8  Smith),  104. 

As  to  how  far  AdbnlHlona  or  deolarationa 
of  the  agent  bind  the  principal,  see  Eyidxkob, 
1258-1271. 

For  cases  in  which  the  principal  has  been 
held  Brtpppod  by  acts  of  his  agent,  see  £s- 
TOPPKL,  IV.  Equitable  Ettoppel 

As  to  the  liability  of  the  principal  for  Neg- 
ligence of  the  agent,  see  NieueuroB. 

V.   LiABELrrr  of  Agbnt  to  Thibd  Pier- 
sons. 

120.  In  general,  a  known  agent  is  not  re- 
sponsible to  third  persons  for  acts  done  by 
him  in  pursuance  of  an  authority  rightfully 
conferred  upon  him.  The  aots  of  the  agent 
are  regarded  as  done  by  the  principal.  The 
agent  is  not  liable  to  third  persons  for  an 
omission  or  neglect  of  duty ;  but  the  princi- 
pal is  alone  responsible.  Gt.  o/Appeah,  1848, 
Oolvin  V.  Holbrook,  2  K  Y.  (2  Oomet.),  126. 

121.  Zhatanoes.    An  agent  bought  goods 
avowedly  for  the  S.  Company ;  and  gave  a  note 
for  the  price  signed  ^'  for  the  S.  Company,  8. 
B.,  agent."    It  appeared  that  he  had  power 
to  buy  goods  and  make  notes  for  the  company. 
Reld,  he  was  not  personally  liable  on  the  note.  ' ' 
An  agent  is  not  liable  to  be  sued  upon  con*t 
tracts  made  by  him  on  behalf  of  his  principal,  > 
if  the  name  of  his  principal  is  disdosed  at  the 
time  of  entering  into  the  contract    Supreme 
Gt.,  1818,  Bathbon  «.  Budlong,  15  Johns.,  1. 

122.  Where  a  broker,  who  procures  an  in- 
surance, knows  that  his  employer  was  acting 
as  agent  for  a  third  person  in  obtaining  the 
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insuranoe,  and  not  on  his  own  accoant,  he 
cannot  retain  money  received  from  the  in- 
surer for  a  loss,  for  a  debt  dae  from  his  em- 
ployer to  himself.  Supreme  Ot,y  1801,  Foster 
V.  Hoyt,  2  JohM.  Cae.^  827. 

123.  An  agent  who  received  goods  upon 
condition  that  he  woald  not  deliver  them  np 
until  a  certain  sum  out  of  the  proceeds  was 
paid  to  the  plaintiff, — Eeld^  liable,  under  the 
circumstances  to  pay  the  amount  to  plaintiff, 
notwithstanding  the  goods  had  been  previous- 
ly assigned  by  his  principal.    Neilson  v.  Blight, 

1  JohM.  Cas,^  205.  Compare  Seaman-  «. 
Whitney,  24  W&nd.^  260,  and  Mnrdock  v, 
Aikin,  29  Barb.,  69. 

124.  Where  a  person  knowingly  engages  in 
an  unlawful  course,  whether  for  his  imme- 
diate benefit  or  not,  he  cannot  escape  liability 
by  showing  that  he  acted  as  an  agent.  Su- 
preme OL,  Sp,  T,,  1867,  Hecker  v,  De  Groot, 
16  How.  Pr.,  814. 

125.  Agent  empowered  to  appoint  sub-agents, 
not  responsible  for  non-performance  by  the 
principal  of  a  contract  made  by  a  sub-agent. 
Ohancery^  1846,  Boyd  «.  Vanderkemp,  1  Barb, 
Oh.,  278. 

126.  Auctioneers  gave  a  purchaser  an  order 
on  the  owners  for  the  goods  sold;  and  the 
purchaser  made  a  new  arrangement  with  the 
owners  for  the  delivery  of  the  goods.  Eeld, 
that  the  auctioneers  were  discharged  from  lia- 
bility to  the  plaintiff.  K  7.  Superior  Ot., 
1868,  Simpson  v.  Gerard,  2  Bomo,,  607. 

127.  For  defianlt  of  agent  Where  an  agent 
fails  to  perform  a  duty  which  his  principal 
owes  to  a  third  person,  the  remedy  of  such 
third  person  is  by  action  against  the  principal. 
He  cannot  sue  the  agent.  CL  o/Brr<fn,  1846, 
Denny  «.  Manhattan  Co.,  6  I>en.,  689 ;  affirm- 
ing S.  C,  2  Id.,  116;  Sp.  T.,  1869,  Phinney 
«.  Phinney,  17  Eaw.  Fr.,  197. 

128.  This  rule  applied  where  the  transfer 
agent  of  a  foreign  bank  refused  to  transfer  on 
the  books  stock  which  had  been  assigned  to 
the  plaintiff.  Ot.  of  Brrwe,  1846,  Denny  i7. 
Manhattan  Co.,  6  Den.,  689;  affirming  S.  C, 

2  Id.,  116. 

129.  ^ent  contraotiiig  withoat  author- 
ity. In  general,  one  who  assumes  to  con- 
tract in  the  capacity  of  agent  without  having 
a  competent  authority  to  do  so,  becomes  l^im- 
self  personally  bound.  Supreme  Ot.,  1881, 
Meech  v.  Smith,  7  Wmd.,  816;  1846,  Bank  of 
Rochester  t.  Monteath,  1  Den.,  402;   1868, 


Episcopal  Church  of  St.  Peter  v.  Varian,  28 
Barb.,  644. 

130.  Sealed  Instrument  A  person  who 
executes  a  sealed  instrument  as  attorney  for 
another,  without  hdving  an  authority  so  to  do, 
is  personally  bound  upon  the  instrument  in 
the  same  manner  as  if  it  ran  in  his  own  name. 
Supreme  Ot.,  1816,  White  v.  Skinner,  18  Johns., 
807. 

131.  An  attorney,  acting  in  good  faith,  and 
disclosing  his  authority,  which  was  insufficient, 
executed  a  lease  in  the  name  of  his  constitu- 
ents, ffeld,  that  he  was  not  personally  bound 
by  the  deed.  The  rule  applies  'where  the  at- 
torney professes  to  have  a  power  which  he 
has  not;  but  not  where  he  has  a  power  and 
only  errs  in  its  execution.  Ot.  of  Brrore, 
1826,  Sinclair  «.  Jackson,  8  Oow.,  648. 

132.  Note.  One  who,  without  authority, 
makes  a  note  as  attorney  for  another,  is  bound 
as  maker  of  the  note  to  the  person  who  has 
accepted  it,  relying  on  the  supposed  authority. 
Supreme  Ot.,  1802,  Dusenbury  o.  Ellis,  8  Johm. 
Oas.,  70;  S.  P.,  Cottrell  «.  Thorn,  Id,,  8  ed., 
644;  1846,  Palmer  v.  Stephens,  1  Den.,  471. 

133.  Distinction  between  note  €Uid  draft. 
Where  one  signs  a  draft  as  ^^  agent,"  and  his 
principal'  is  known  to  the  drawee,  the  latter 
cannot  recover  against  the  agent,  even  though 
the  name  of  the  principal  does  not  appear  on 
the  ditift.  The  drawer  of  a  bill  stands  in  the 
light  of  an  indorser,  and  may  add  restrictive 
words  showing  he  does  not  intend  to  be  per- 
sonally liable.  Adding  the  word  *^  agent" 
shows  this.  Supreme  Ot.,  Otreuit,  1860,  Hicks 
V.  Hinde,  6  How.  Pr.,  1. 

134.  Mode  of  ezeoution.  An  agreement 
in  writing,  purporting  by  its  recitals  to  be 
made  ^*by  and  between. the  N.  T.  Central  R. 
R.  Co.  by  their  agent  L.,"  but  executed  on  the 
part  of  the  corporation  only  by  the  signature 
and  seal  of  L.,  is  void.  It  is  not  binding  on 
the  agent,  because  he  does  not  profess  to  con- 
tract for  himself,  and  is  not  binding  on  the 
corporation  because  it  is  not  executed  in  their 
name.  Supreme  Ot.,  1866,  Sherman  v.  N.  Y. 
Central  R.  R.  Co.,  22  Bwrb.,  289. 

135.  Though  the  power  authorizes  the  at- 
torney to  convey  either  in  his  own  name  or  in 
that  of  his  principal,  the  attorney  must  use  the 
name  and  affix  the  seal  of  his  principal.  If  he 
conveys  in  his  own  name,  Uie  deed  cannut 
operate  as  against  his  principal.  Supreme -Ot., 
1840,  Thurman  v.  Cameron,  24  Wend.,  87.    S. 
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P.,  IT.  Y.  Cam.  PI,  1857,  Dean  t>.  Roesler,  1 
Hilt.,  420. 

As  to  signing  and  indorsing  Negotiable  pa- 
per by  agents,  see  Billb,  Notjbs,  and  Oheoks, 
47-72. 

As  to  Bzeoation  of  other  kinds  of  contracts 
by  agents,  see  Adtbbsb  Possbsbion,  92 ;  Oon- 
TBAoye,  10-16,  21,  184-198;  Debd,  89. 

136.  Employiiient  of  aervlcee.  In  an  ac- 
tion for  services,  the  defendant  cannot  set  np 
that  he  acted  only  as  agent,  &c.,  unless  he  dis- 
closed the  fact  of  the  agency  at  Uie  time  of  ma- 
king the  contract.  By  contracting  in  his  own 
name,  he  made  himself  personally  liable.  ilT.  Y. 
Com.  PI,  1856,  Oabre  t^.  Sturges,  1  HiU.,  160. 

137.  Warranty.  So  one  sned  for  breach 
of  warranty,  cannot  set  np  that  he  acted  as 
agent  in  making  the  sale  and  warranty,  nnless 
he  disclosed  the  agency  at  the  time  of  the 
transaction.  N.  Y.  Com,  PL,  1856,  Blakeman 
V.  Mackay,  1  ffUt.,  266. 

138.  Iixteiit  of  the  mle.  The  rule  that  an 
agent  who  contracts  without  authority  makes 
himself  liable  on  the  contract  as  his  own,  ap- 
plies, notwithstanding  the  principal  may  be 
liable  to  the  agent  for  a  part  of  the  amount ; 
e.  g.,  where  the  agent  was  authorized  to  buy 
for  a  limited  price,  and  he  buys  at  a  higher 
price.  Ct.  of  Erran,  1888,  Feeter  «.  Heath, 
11  Wtmd.,  477. 

139.  Ratifioatioii.  One  sued  as  maker  of 
a  note,  made  by  him  as  agent,  upon  the  ground 
that  he  had  no  authority,  cannot  set  up  a  sub- 
sequent ratification,  but  must  show  that  he 
had  authority  at  the  time  of  making.  Supreme 
Ct.,  1882,  Rossiter  v.  Rossiter,  8  Wend.,  494; 
1845,  Palmer  v.  Stephens,  1  Den.,  471. 

140.  Omiaalon  to  cUaoIoee  ininolpaL  A 
vendor  or  purchaser,  dealing  in  his  own  name, 
without  disclosing  the  name  of  his  principal, 
is  personally  bonnd  by  his  contract;  and  it 
makes  no  difference  that  he  is  known  to  the 
other  party  to  be  an  auctioneer  or  broker  who 
is  usually  employed  in  selling  or  buying  pron- 
erty  as  an  agent.  [1  Nev.  &  P.,  677;  2  Meek. 
&  W.,  440.]  Ct.  of  Errors,  1888,  Mills  v. 
Hunt,  20  Wend.,  481. 

141.  Defendant  was  employed  as  agent  to 
buy  at  an  auction ;  but  he  did  not  disclose  his 
agency  either  at  the  time  of  bidding  nor  when 
paying  the  deposit.  Held,  he  was  individually 
liable  on  his  bid,  and  could  not  shelter  himself 
by  proving  he  acted  as  agent  Chancery,  1820, 
HcOomb  V.  Wright,  4  Johne.  CK^  659. 


142.  What  will  dlaohazge  agent    Where 
a  person  sells  property,  stating  that  he  acts  for 
another,  but  does  not  disclose  the  name  of  his- 
principal,  he  makes  himself  responsible  to  the 
purchaser  in  any  way  in  which  the  actual 
principal  would  be  liable.    But  he  may  exon- 
erate himself  from  such  liability  by  showing  a 
payment  over  to  his  principal,  or  other  special 
circumstances  attending  the  transaction  ren- 
dering it  inequitable,  as  between  the  parties, 
to  hold  him  responsible.    [Reviewing  many 
cases.]   N.  Y.  Superior  Ct.,  1854,  Morrison  a. 
Ourrie,  4  Duer,  79. 

143.  An  agent  who  has  purchased  goods 
without  disclosing  the  name  of  his  principal, 
is  not  discharged  from  the  liability  he  thereby 
incurs  by  the  fact  that  the  vendee,  having  sub- 
sequently discovered  the  principal,  enters  into 
an  agreement  with  him  to  submit  to  arbitra- 
tion a  dispute  relative  to  the  price  and  quality 
of  the  goods.  K  Y.  Superior  Ct.,  1854,  Nason 
«.  Oockroft,  8  Duer,  866. 

144.  yUjiDiei:^  collected  for  third  person. 
A  known  agent,  receiving  money  for  his  prin- 
cipal, in  pursuance  of  a  valid  authority,  with- 
out fraud,  duress,  or  mistake,  is  not  liable  to 
an  action  on  behalf  of  a  third  person  who  is 
ultimately  entitled  to  the  money,  for  neglecting 
to  pay  the  same  upon  request,  although  the 
agent  has  not  paid  it  over  to  his  principal 
It  is  the  duty  of  the  agent  to  pay  over  to  his 
principal,  and  the  latter  alone  is  liable  to  the 
ultimate  owner.  Ct.  ofAppeaU,  1848,  Oolvin 
e.  Holbrook,  2  K  Y.  (2  Comet.),  126.  Supreme 
Ct.,  1852,  Gostigan  9.  Newland,  12  Barb.,  456. 

Compare  Mohbt  Rbobivkd,  28. 

145.  Thus  the  party  for  whom  moneys  have 
been  collected  by  a  deputy  sherii^  cannot  sue 
the  deputy  directly  for  the  amount,  but  must 
seek  his  remedy  against  the  sheriff.  Ct.  ^ 
ApptaU,  1848,  Oolvin  «.  Holbrook,  2  K  F. 
(2  Comet.),  126. 

146.  On  a  statute-foreclosure,  the  attorney 
who  made  the  sale,  received  the  money,  and 
the  owner  of  the  oldest  lien  after  the  mortgage, 
gave  him  notice  of  his  claim  to  the  surplus. 
The  attorney  declined  to  pay  it  to  him,  but 
paid  it  to  a  third  person ; — Held,  that  the  at- 
torney being  agent  of  the  mortgagee,  owed  the 
claimant  no  duty  in  the  premises,  and  that  the 
remedy  of  the  latter  was  against  the  principal, 
and  not  the  attorney.  Supreme  Ct.,  1852, 
Oostigan  «.  Newland,  12  Barb.,  456. 

147.  Reooverlng  back  money  paid  to 
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agont  Where  pioney  has  heen  paid  to  an 
agent,  ezpresely  for  the  use  of  his  principal, 
thongh  erroneously,  and  the  agent  has  paid  it 
over,  he  is  no  longer  liable  to  an  action  to  re- 
cover it  back,  by  the  party  making  the  pay- 
ment SaprmM  Gt,^  1828,  Mowatt  v.  UoLelan, 
1  TT^ki,  178.  8.  P.,  OhofMtry,  1829,  Dnfl^r  «. 
Buchanan,  1  Paige^  458. 

148.  Where  an  agent  collects  a  draft  on  the 
strength  of  a  forged  indorsement  of  the  payee^s 
name,  without  disclosing  his  agency,  he  is  lia- 
ble to  repay  the  amount  to  the  payee,  as  a 
principal;  notwithstanding  he  acted  in  good 
iaith,  and  has  paid  over  the  amount  collected 
to  his  principal.  Suj^reme  Ot.^  1841,  Canal 
Bank  «.  Bank  of  Albany,  1  mil,  287. 

14d.  One  who  held  money  which  was  the 
subject  of  a  suit,  as  a  mere  stakeholder  or 
agent, — HelA,  not  liable  to  the  plaintiff  after 
paying  over  to  his  principal,  under  the  circum- 
stances.   Carew  e.  Otis,  1  JoIvm.,  418. 

150.  Notioe  not  to  pay  over.  Where  an 
agent  receives  money  for  his  principal  to  which 
the  latter  has  no  right,  under  notice  not  to 
pay  it  over  to  the  principal,  the  action  to  re- 
cover it  back  may  be  brought  against  the 
agent.  Sufrmne  Gt,^  1810,  Hearsey  v.  Pruyn, 
7  Johm^  179. 

151.  Notioe  to  a  collector  of  cnstoms  not  to 
pay  over  moneys  exacted  by  him,  to  the  gov- 
ernment, is  not  necessary  to  sustain  an  action 
against  him  individually ;  the  payment  being 
compulsory,  and  there  being  no  one  but  the 
collector  against  whom  the  action  can  be 
brought.  SuprMM  Ot,,  1812,  Ripley  «.  Gel- 
ston,  9  Johns.,  201. 

See,  also,  Mohit  Biokvsd,  85-88. 

152.  Effeot  of  payliig  avpr.  The  general 
rule  is,  that  an  agent  who  discloses  his  prin- 
cipal, and  so  contracts  as  to  give  a  remedy 
against  the  principal,  is  not  liable  personally, 
unless  it  was  clearly  his  intention  to  assume 
personal  responsibility:  But  where  money 
has  been  paid  to  an  agent  for  his  principal 
under  such  circumstances  that  it  may  be  re- 
covered back  from  the  latter,  then  it  may  be 
recovered  from  the  agent,  provided  he  has  not 
paid  it  to  his  principal,  nor  altered  his  situa- 
tion in  relation  to  him ;  for  instance,  by  giving 
fresh  credit  Supreme  Ct,,  1827,  La  Farge  v. 
Kneeland,  7  Goto,,  466. 

153.  An  agent  who  receives  money  belong- 
ing to  a  third  person,  as  his  principars,  is  lia- 
ble until  he  pays  it  over  to  his  principal,  or 
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does  something  equivalent  to  payment,  with- 
out notice  of  the  title  of  such  third  person. 
If.  T.  Superior  Ot.,  1848,  Langley  «.  Warner, 
1  Sand/.,  209.*  ^ 

154.  What  la  equivalent  to  payment  An 
agent  received  money  from  plaintiff  for  his 
principals,  B.  &  A.,  a  partnership,  and  cred- 
ited it  to  them,  and  by  their  direction,  trans- 
ferred the  credit 'to  A.,  who  had  an  individual 
account  with  him ; — Seld,  that  there  was  an 
appropriation,  equivalent  to  a  payment  which 
excused  the  agent  from  liability.  Supreme 
Ct.,  1827,  La  Farge  «.  Kneeland,  7  Cow.,  458. 

As  to  what  £tottlement  between  principal 
and  agent  is  equivalent  to  paying  over  by  the 
latter,  see  Monst  Rbobivbd,  92;  also,  Pat- 

MBNT. 

155.  Where  the  owner  of  a  note,  due  at  a 
distance,  deposits  it  for  collection  with  a 
broker,  and  the  broker  sends  it  to  his  corre- 
spondent, who  collects  the  amount  and  gives 
credit  for  it  to  the  broker,  the  owner  can 
maintain  an  action  against  the  correspondent 
for  the  amount;  merely  giving  credit  to  the 
agent  does  not  prevent  the  principal  from 
asserting  his  right  to  the  fond.  K  T.  Supe- 
rior  Ot.,  1848,  Arnold  v.  Clark,  1  Sanc^f.,  491. 
Compare  Clark  v.  Merchants'  Bank,  2  If.  F. 
(2  Comt.),  880 ;  Bills,  Notm,  and  ChxokB| 
185. 

156.  Aot  aftar  death  of  prindpaL  A 
power  to  collect  money  and  pay  it  over  to  a 
third  person,  given  to  one  who  is  merely  an 
agent|  and  has  no  interest  in  the  fond,  is  re- 
voked by  death  of  the  principal ;  and  a  sub- 
sequent payment  will  not  protect  the  agent. 
Supreme  Ot^  1849,  Houghtaling  e.  Marvin,  7 
Bwrh.,  412. 

157.  A  wife,  after  her  husband's  death,  but 
before  news  of  it  had  reached  her,  acting  as 
her  husband's  agent  and  in  good  faith,  col- 
lected money  due  him,  and  expended  it  for  the 
support  of  the  family.  HM,  that  she  was 
not  liable  to  creditors  of  the  deceased  for  the 
amonnt  If  she  had  not  authority  to  expend, 
she  had  none  to  collect ;  and  the  party  who 
alone  could  maintain  an  action  was  the  debtor 
from  whom  she  had  collected  it.  K  T.  Swrr. 
Ot.,  1855,  Ginochio  v.  Panella,  8  Bre^f.,  277. 

15a  LiaUUty  of  pabUc  agents.    An  agent 


»  Bevened,  S  N.  7.,  887,  on  groand  tb«  settle- 
ment proven  between  the  agent  and  hia  principal, 
amounted  to  a  payment. 
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of  government  is  personally  liable  on  a  con- 
tract made  by  him  on  account  of  the  govern- 
ment, unless  it  appears  that  he  contracted  in 
his  official  capacity,  and  that  the  other  party 
gave  credit  and  intended  to  look  to  the  gov- 
ernment. So  held^  notwithstanding  the  de- 
fendant's official  character  was  known  to  plain- 
tiff, and  the  services  sued  for  were  rendered 
towards  the  constraction  of  a  pablic  vessel  of 
war.  Supreme  (7«.,  1806,  Sheffield  «.  Watson, 
3  Oai.,  69. 

159.  Where  a  pablic  officer  makes  an  ex- 
press promise  to  pay  for  services  rendered  to 
government,  and  it  appears  that  the  credit 
was  given  to  him  rather  than  to  government, 
he  is  individually  liable.  Supreme  Ct.,  1816, 
Gill  V.  Brown,  12  Johiu.^  886. 

160.  This  rule  applied  in  a  peculiar  case.  lb, 

161.  Their  oontraots  preoamed  pabUo. 
In  general,  a  public  agent,  who,  in  his  known 
official  capacity,  employs  a  person  to  work  on 
account  of  the  government,  is  not  personally 
liable  for  the  wages.  Supreme  Ot,,  1816,  Wal- 
ker V,  Swartwout,  12  Johne.^  444. 

162.  When  a  public  officer  acting  in  the  line 
of  his  official  duty,  contracts  for  goods,  servi- 
ces, ^.,  his  contract  is  to  be  deemed  public 
rather  than  personal  Even  language  used  by 
him  importing  a  promise  to  pay,  will  not  ne- 
cessarily make  him  individually  liable.  The 
question  is — In  what  character  did  he  con- 
tract: as  a  public  agent^  or  private  person? 
S^ipreme  Gt.^  1820,  Olney  f>.  Wickes,  18  Johns,^ 
122 ;  8.  P.,  1826,  People  «.  Van  Wygk,  4  Ow., 
260;  1884,  Osborne  v.  Kerr,  12  Wend,,  179. 
Oompare  Swift  v.  Hopkins,  18  Johne,^  818. 

163.  A  public  agent  acting  in  the  line  of  his 
duty,  is  not  personally  liable  upon  contracts 
made  by  him  on  behalf  of  the  government ; 
unless  it  appears  that  the  credit  was  given  to, 
or  the  labor  performed  for,  the  agent  himself, 
and  on  his  agreement  and  promise  to  pay ;  or 
that  the  fBcX  of  his  being  a  public  agent  was 
unknown,  and  not  disclosed  at  the  time  of 
making  the  contract.  Supreme  Ot,  1866, 
Nichols  V.  Moody,  22  Barb,,  611. 

164.  Where  an  overseer  of  the  poor  enga- 
ges support  for  paupers,  it  is  not  necessary  he 
should  say,  in  order  to  screen  himself  from 
liability,  that  he  acts  as  overseer.  If  the  at- 
tendant circumstances  show  that  he  intended 
to  act  on  public  account,  and  the  other  con- 
tracting party  is  aware  of  his  official  character, 
he  cannot  be  held  personally  liable.    Supreme 


Ct.,  1862,  Holmes  v.  Brown,  18  Barb.,  699; 
S.  P^  1820,  Ohiey  o.  Wickes,  18  Johm.,  122. 

165.  The  plaintiffs  vessel  was  employed  in 
time  of  war  by  the  defendant,  a  captain  in  the 
United  States  navy,  in  transporting  ordnance. 
By  direction  of  the  defendant  she  was  sunk  in 
harbor  to  prevent  the  ordnance,  ^.,  from 
falling  into  the  hands  of  the  enemy.  The 
enemy  captured  the  port,  raised  the  vessel, 
and  carried  her  off.  Held,  that  the  defendant 
was  not  liable  to  the  owner  for  the  value  of 
the  vessel  so  lost,  although  it  appeared  that 
she  might  have  been  sunk  so  as  to  have  es- 
caped capture.  Supreme  OC,  1819,  Bronson 
V.  Woolsey,  17  Johne.,  46. 

166.  A  district-attorney  is  not  personally 
liable  for  clerks^  fees,  accruing  in  suits  to  col- 
lect fines  and  forfeited  recognisances,  brought 
under  the  act  of  1818  (Seas.  41,  ch.  288,  §  7), 
unless  he  has  collected  such  fees  from  the  per- 
sons prosecuted.  Supreme  Ot.,  1826,  People 
«.  Van  Wyck,  4  (7<w.,  260. 

167.  Agents  employed  to  build  a  public 
work,— 6.  ^.j  commissioners  to  build  a  court- 
house,— are  not  personally  liable  upon  their 
promise  to  pay  for  labor  upon  it,  unless  it 
clearly  appears  that  they  intended  to  be  per- 
sonaUy  bound,  or  that  they  had  in  their  hands 
money  applicable  to  the  payment.  That  they 
have  received  funds  which  tJiey  have  applied  to 
subsequent  contracts,  will  not  make  them  liable. 
Supreme  Gt,,  1828,  Fox  v.  Drake,  8  (kw.,  191. 

16a  An  officer  of  the  army,  acting  only  on 
behalf  of  government,  is  not  individually  li- 
able on  his  promise  to  pay  for  the  appr^ea- 
sion  of  a  deserter.  Supreme  Ot.,  1829,  Bel- 
knap V.  Beiniiart,  2  Wend.,  876. 

169.  Thus,  a  U.  S.  collector  of  customs  is 
not,  in  the  absence  of  proof  of  reliance  on  bis 
express  promise  to  pay,  personally  liable  for 
wages  of  a  person  employed  by  him  as  a 
night-watch  and  oarsman.  Supreme  Ct,,  1856, 
Nichols  V.  Moody,  22  Barb^  611. 

YI.    LXABILITT    OF    TmSD    PSBSONS  TO 
THE  PbIKGEPAL. 

170.  Prinoipal  may  sue.  Where  an  agent, 
in  dealing  for  his  principal^  acquires  rights  for 
him,  the  t>rincipal  may  sue  in  his  own  name, 
to  enforce  them,  notwithstanding  he  was  a 
resident  abroad,  and  notwithstanding  the 
agency  was  concealed  from  defendant  Bat 
such  action  will  be  subject  to  equities  which 


_  1  I 


PRIKOIPAL  AND  AGENT. 


611 


betwom  Friadpal  and  Ag«at 


d«f6ndant  maj  have  against  the  agent  Su- 
preme Ot.y  1842,  Taintor  v.  Prendergast,  8  ffill^ 
73. 

171.  The  owner  of  goods,  sold  by  an  agent, 
may  recover  the  price  from  the  vendee,  not- 
withstanding the  latter  has  given  the  agent 
credit  for  it  on  an  antecedent  indebtedness. 
Giving  credit  thus  is  not  a  payment  to  the 
agent,  which  protects  the  buyer.  ^.  F.  Oom. 
PI,  186i,  Henry  c,  Marvin,  8  B,  D,  Smith,  71. 

172.  An  undisclosed  principal  may  always 
sue  to  enforce  rights  acquired  on  his  behalf  by 
his  agents  though  he  does  so  subject  to  any 
equities  which  the  defendant  may  have  against 
the  agent  K  T.  Com.  PZ.,  1856,  Van  lien 
V.  Byrnes,  1  ffilt,^  188. 

17a  Price  of  prcyperty  sold.  The  owner 
of  property,  sold  at  auction  by  direction  of  an 
agent,  may  sue  for  the  price,  tiiough  the  name 
of  the  agent,  and  not  his  own,  appears  in  the 
auctioneer's  entry  of  sale.  Supreme  Ct,,  1884, 
Hicks  V.  Wetmore,  12  Wend,^  548. 

174.  Where  goods  are  purchased  from  one 
who  is  known  to  be  an  agent,  with  intent  by 
the  purchaser  to  set  off  against  the  purchase 
a  demand  which  he  may  have  against  tiie  agent 
individually,  the  principal  may,  as  on  a  sale 
made  immediately  by  himself,  have  a  suit 
against  the  purchaser  at  any  time  before  pay- 
ment to  the  factor.  Supreme  Ot,  (1805  f), 
Browne  «.  Bobinson,  2  Oai,  Oae.y  841. 

175.  PoMMHion  of  goods  boogbt  A  mere 
agent  to  purchase  goods, — e,  g.,  where  a  con- 
signor buys  and  ships  goods  on  account  and  at 
risk  of  the  consignee,  taking  the  bill  of  lading 
in  the  consignee's  name,— cannot  sue  the  car- 
rier for  fiiilure  to  deliver  them.  The  property 
is  vested  in  the  principal  from  the  time  of  de- 
livery to  the  carrier.  Supreme  Ot.^  1806,  Pot- 
ter V.  Lansing,  1  Johne,,  215. 

176b  Liability  on  contraot  for  convey- 
anoe.  A  contract  by  an  agent  that  his  prin- 
cipal shall  convey  hie  land,  is  not  void,  but 
frimishes  a  good  consideration  for  the  agree- 
ment of  the  other  party  to  pay  the  purchase- 
money.  Otherwise,  of  a  contract  by  the  agent 
to  convey.  Supreme  6^.,  1888,  Spencer  o. 
Field,  10  Wend.,  87. 

177.  Delivery  of  an  order  to  an  agent  is  a 
delivery  to  the  principal,  within  the  rule  that 
an  order  or  proposal  need  not  be  addreeeed  in 
terms  to  any  person,  to  make  it  valid  within 
the  Statute  of  Frauds,  but  it  is  enough  that  it 
has  been  delivered  to  the  party  claiming  under 


it  K  T.  Superior  Gt,  1858,  Darby  v.  Pet- 
tee,  2  Ihier,  189. 

178.  Money  ooUeoted  by  a  sub-agent,  and 
paid  over  to  the  administrator  of  the  inter- 
mediate agent,  and  by  him  deposited, — ffeld, 
under  the  circumstances,  the  specific  property 
of  the  principal.  Hutchinson  v.  Reed,  ffoffm., 
816.  " 

Vn.    Questions    bbtween   Principal 
AND  Agent. 

179.  A^ent  oannot  act  for  both  parties. 

The  same  person  cannot  act  as  agent  for  both 
parties  in  making  a  contract,— «.  ^.,  a  contract 
of  insurance.  A  contract  so  made  will  not  be 
enforced.  Cft.  of  AppeaU,  1856,  N.  Y.  Central 
Ins.  Oo.  0.  National  Protection  Ins.  Oo.,  14 
If.  7.  (4  Kem,\  85.  Supreme  Ot^  1858,  IJtica 
Ins.  Go.  V.  Toledo  Ins.  Oo.,  17  Barb.y  182. 

180.  Thus  a  sub-agent  of  an  insurance  com- 
pany cannot  issue  a  policy,  or  make  any  agree- 
ment on  the  part  of  the  company,  to  issue  a 
policy  to  himself.  Ct.  of  AppedU^  1868,  Bent- 
ley  V.  Oolumbia  Ins.  Co.,  17  N.  7.  (8  Smith), 
421 ;  affirming  S.  0.,  19  Bofrb.,  595. 

Isi.  —  cannot  act  lor  Wwmelf.  An  agent 
or  trustee,  undertaking  a  special  business  for 
another,  cannot,  on  the  subject  of  that  trust, 
act  for  his  own  benefit  to  the  ix^nry  of  his 
principal.  If  the  agent  undertakes  to  Judge 
that  he  may  innocently  depart  from  his  in- 
structions, for  the  sake  of  his  own  interest, 
and  that  the  variation  cannot  be  material,  he 
does  it  at  his  peril.  If  it  turns  out  that  the 
departure  will  essentially  affect  the  rights  of 
the  principal,  the  agent  cannot  establish  any 
conflicting  interest  of  his  own  upon  such  de- 
parture. Chaneery,  1815,  Parkist  v.  Alexan- 
der, 1  Johns.  Oh.,  894;  S.  P.,  1886,  Reed  v. 
Warner,  5  Faiffe,  650. 

182.  A  principal  employed  an  agent  to  pro- 
cure a  lease  in  the  name  of  M.  Instead,  he 
purchased  IL's  equitable  title  and  took  the 
lease  in  his  own  name; — Held,  this  could  not 
be  permitted;  the  consequence  being  that  a 
prior  mortgage  from  M.  to  the  principal  would 
be  superseded.  The  consent  of  M.  was  not 
enough  to  authorise  the  agent  to  depart  from 
his  instructions.  Chancery,  1815,  Parkist  v. 
Alexander,  1  Johns.  Ch.,  894. 

183.  Puroluudng  on  his  own  account 
It  is  a  settled  principle  of  equity  that  no  per- 
son who  is  placed  in  a  situation  of  trust  in 
reference  to  a  sale,  can  be  a  purchaser  on  his 
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own  Aoooont.  The  rule  ia  not  confined  to 
goArdians^  tnutees,  fto^  but  ia  of  nniveraal 
application  to  all  persona  having  a  duty  to 
perform  in  reference  to  the  aale  which  is  in- 
consistent with  the  character  of  porchaser. 
Chancery,  1842,  Torrey  v.  Bank  of  Orleans,  9 
Paige,  649;  affirmed,  7  ^^2, 260.  A.  V.  Chan. 
Gt.,  1845,  Dobeon  v.  Racey,  8  Sand/.  Ch.,  60. 

184.  Where  a  bank  has  become  bound  to 
pay  off  and  discharge  a  mortgage,  so  aa  to  re- 
lieve the  property  of  a  third  person  from  a 
aale  under  forodoanre,  and  anch  a  aale  ia  had, 
one  who  ia  caahier  and  agent  of  aaoh  bank 
cannot  bid  off  the  property  on  his  own  ac- 
count, thereby  rendering  the  bank  liable  to 
indemnify  the  owner  for  the  loss  of  it.  Cfhan- 
eery,  1842,  Torrey  e.  Bank  of  Orleans,  9  Paige, 
649;  affirmed,  7  ^$22,  260. 

185.  It  makea  no  difference  that  the  agent 
committed  no  actual  fraud ;  the  purohaae  is  a 
e<mBtruetu>e.  fraud.  Nor  that  no  injury  re- 
aulted  to  any  of  the  partiea  in  intereat;  the 
law  avdida  the  aale  on  grounda  of  public  pol- 
icy, irreapective  of  injury.  Nor  that  the  agent 
paid  the  full  value  of  the  property;  if  he 
deaired  to  purohaae,  he  ahould  firat  have  re- 
aigned  hia  truat  A.  V.  Ohan.  Ot,,  1846,  Dob- 
aon  e.  Baoey,  8  Sandf.  OK,  60. 

186^  An  agent  employed  to  collect  a  mort- 
gage belonging  to  hia  principal  cannot  pur- 
chase the  property  at  the  foredosure-aale, 
either  directly  or  tlirough  the  agency  of  a 
third  person.  The  rule  that  an  agent  em- 
ployed to  aell  cannot  buy  in  for  himaelf,  appliea 
to  a  Judicial  aale  where  the  agent  controls 
it  and  the  officer  acts  under  his  instructions, 
aa  well  aa  to  private  sales.  Cft,  of  AppeaU, 
1851,  Moore  e.  Moore,  5  K.  Y,  (1  8eU:),  256; 
affirming  S.  0.,  4  iSbn^/!  Oh.,  87. 

187.  It  makea  no  difference  in  respect  to 
the  validity  of  a  purchase  by  the  agent  in  auch 
a  caae  that  hia  principal  inatructed  him  not  to 
bid  beyond  a  certain  aum  on  account  of  the 
principal,  and  that  the  biddings  went  above 
that  sum,  and  the  agent  bought  it  in  on  his 
own  account  at  a  higher  price.  The  purohaae 
will  notwithatanding  be  deemed  to  be  for  the 
benefit  of  the  principal  if  he  electa  to  take  it. 
Jh. 

18a  —  wtthoat  leave.  An  agent  to  aell 
may,  however,  purohaae  for  hia  own  account 
by  the  ezpreaa  assent  of  his  principal.  Gt.  of 
Appeah,  1858,  Dobson  e.  Racey,  8  ilT.  F.  (4 
8eld.),  216. 


189.  SeUing  goods  oomlgnod.  The  plain- 
tiffs abroad,  consigned  goods  to  a  firm  here, 
not  knowing  that  it  had  been  diaaolved.  One 
member  of  the  firm,  however,  received  the 
bill  of  lading  and  tranaferred  the  gooda  to  a 
creditor  of  hia  own,  in  payment  of  hia  own 
debt  SM^  that  thia  partner  reodved  the 
gooda  aa  a  naked  agent  or  truatee  for  the 
plaintiflb.  He  had  no  intereat  in  the  gooda  in 
hia  individual  character.  Hia  aale  of  them 
waa  fraudulent  and  void.  Ohaneery,  1828, 
Stimermaun  e.  Oowing,  7  John$»  Oh.,  275. 

190.  Baying  notes  of  prino^peL  B.  em- 
ployed W.  to  compromise  with  his  creditors, 
and  authorized  him  to  offer  fifty  cents  on  the 
dollar.  W.,  while  acting  aa  auch  agent,  pur- 
chaaed  several  notes  of  B.  at  that  rate,  upon 
his  own  account,  and  afterwarda  aold  auch 
notes  to  J.  for  the  whole  nominal  amount,  af- 
ter they  became  due  ',^HM,  that  J.  could  not 
be  permitted  to  recover  more  than  fifty  per 
cent,  upon  the  amount  of  such  notes.  Okv^- 
eery,  1886,  Reed  e.  Warner,  5  Paige,  650. 

191.  Conregpondenoe  on  bebalf  of  prin- 
oipeL  An  agent  employed  to  obtain  orders 
for  the  conatructaon  of  machinery  by  hia  prin- 
cipal, had  been  engaged  in  a  negotiation  for 
auch  an  order,  which  had  been  broken  ofl^  and 
he  had  no  reaaon  to  auppoae  it  wotdd  be  re- 
newed. He  received  the  order  after  termi- 
nating hia  agency,  in  a  letter  written  before 
that  event.  Held,  in  hia  action  for  hia  aalaxy, 
that  it  waa  his  duty  to  communicate  tiie  letter 
to  hia  former  principal,  and  hia  Mure  to  de  ao 
waa  not  excused  by  hia  auppodng,  in  good 
faith,  that  he  had  aacertained  that  the  prinei- 
pal  would  be  unable  to  comply  with  the  order. 
Ot.  of  Appeals,  1859,  Edmonstone  e.  Haria- 
hom,  19  If.  T.  (5  StnUh),  9. 

192.  HCafl  oontraot  Mastera  of  ateam- 
boata,  with  whom  the  poat-office  department 
had  contracted  for  carrying  the  mails, — JBM 
to  be,  under  the  circumstances,  merely  agents 
for  the  owners  of  the  boata,  and  bound  to  ac- 
count to  them  for  profits  of  the  contracts. 
Ohaneery,  1822,  Roorback  e.  North  River 
Steamboat  Oo.,  6  Johns.  Oh.,  469. 

193»  A  settlement  of  aooonnta  between  a 
merchant  and  hia  clerk,  embracing  a  long 
aerioua  of  uaurioua  loans  by  the  clerk  to  hia 
employer,  —  ordered  to  be  opened,  on  the 
ground,  in  part,  that  the  clerk  had  taken  un- 
due advantage  of  the  confidential  relation. 
Chancery,  1815,  Barrow  e.  Rhinelander,  1 
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J'^hM.  t7A.,  650 ;  8  Id.,  ^Uf  and  see  PhiUpe 
«.  Belden,  9  Bdw.,  1 ;  Aooount  Statbd,  4. 

194.  Paramoont  tttfte.  An  agent,  sued  for 
converting  goods  intmsted  to  him  by  hia  prin- 
dpal,  cannot  defend  by  aettii^  np  a  snperior 
title  in  a  third  person.  If.  T.  Superior  Ot., 
iT.  P.,  1846,  Hirschfeldt  v.  Fanton,  Anth. 
if.  P.,  861. 

199.  Notloe  of  order  reoolTed.  In  gen- 
eral, an  agent  to  bny  goods,  is  not  bound  to 
notify  his  principal  that  he  has  received  an 
order,  and  is  engaged  in  filling  it  Advice,  in 
dne  time,  of  the  execation  of  an  order,  is  all 
that  can  be  reasonably  required.  Supreme  Ot,y 
1886,  ParkhiU  v.  Imlay,  15  Wend,,  481. 

196.  What  la  oompllanoe  with  instmo- 
tioDs.  Where  an  agent,  employed  to  pur- 
chase and  forward  goods,  executes  the  order 
with  reasonable  dispatch,  and  according  to  the 
usual  course  of  trade  in  the  article,  it  is  suffi- 
cient tiiat  there  is  a  substantial,  though  not 
a  literal,  compliance  with  its  terms ;— «.  g., 
where  the  order  was  to  purchase  wheat  at  R., 
and  ship  it  to  H.,  and  in  the  usual  course  of 
such  purchases,  the  agent  bought  the  wheat 
at  a  place  nearer  H.    lb. 

197.  A  consignee,  intrusted  with  sale  of 
goods  on  particular  terms, — Eeldy  not  liable, 
under  the  circumstances.  Compliance  with 
his  instructions  having  proved  impracticable, 
and  he  having  made  the  most  advantageous 
disposal  of  the  goods  in  his  power.  Drum- 
mond  e.  Wood,  2  Oai.,  810. 

196.  nreigliter.  One  who  receives  goods 
on  freight,  under  a  usage  to  sell  when  the 
owner  directs,  and  account  for  proceeds,  is  not 
liable,  without  proof  that  he  has  disposed  of 
the  goods,  and  has  been  called  on  for  payment. 
Supreme  Ot.,  1854,  Oatwater  v.  Nelson,  20 
Barb.,  29. 

199.  Sffsot  of  departure.  An  agent,  em- 
ployed to  sell  upon  stated  terms,  and  at  a  par- 
ticular rate  of  compensation,  cannot  recover 
the  agreed  compensation,  unless  he  negotiates 
a  sale  upon  the  terms  laid  down.  If  his  prin- 
cipal accepts  a  sale  on  different  terms,  this 
may  entitle  the  agent  to  a  reasonable  reward ; 
but  he  cannot  claim  the  promised  compensa- 
tion, unless  he  has  rendered  the  precise  ser- 
vice employed.  Supreme  Ot,  1842,  Gregory  f>. 
Mack,  8  Eill,  880. 


*  Beversed  as  to  other  parts  of  decree,  17  Johns., 


200.  Uability  ibr  oonaoqneBt  Iom.  An 

agent  of  a  party  insured  was  directed  by  his 
principal  to  settle  -with  the  insurers  for  a  total 
loss.  Through  mistake  or  negligence,  he  ad- 
justed die  lofls  as  an  average  loss,  and  cancelled 
the  policy.  Eeld,  that  he  had  substituted 
himself  in  the  place  of  the  insurer,  and  was 
liable  to  his  principal  for  the  whole  amount  of ». 
the  loss.  Supreme  Ot.,  1802,  Rundle  e.  Moore, 
8  Johfu.  Cos.,  86. 

201.  One  who  undertook  to  and  did  effect 
an  insurance  on  his  principal's  life,  but  who 
afterwards,  without  his  principal's  knowledge, 
cancelled  the  policy,  and  took  out  a  smaller 
one,  receiving  a  return  of  part-premium, — 
Beld,  liable,  under  the  circumstances,  on  his 
principal's  death,  to  the  amount  of  the  original 
policy.  Chancery,  1817,  Gray  e.  Murray,  8 
Johm.  Oh.,  167. 

202.  Convaialon  of  goods.  That  an  agent 
to  sell,  who  converts  the  goods  to.  his  own  use, 
may  be  treated  as  a  purchaser,  and  sued  for 
goods  sold.  Supreme  Ot.,  N.  P.,  1825,  Dun- 
lop  e.  Whitlock,  Anth.  K  P.,  274. 

As  to  what  acts  of  an  agent  amount  to  a 
Convendon  of  property  of  the  principal,  see 

OONYEBSION. 

As  to  Wlio  la  a  clerk  or  servant,  within 
the  statute  of  embezzlement,  see  Embbzzli- 

MSNT. 

203.  If  an  agent,  instructed  to  sell  for  cash, 
takes  part-payment  in  property,  the  principal 
can  elect  eitiier  to  take  what  the  agent  re- 
ceived, or  what  it  was  worth  in  cash.  Su- 
preme Ot,  1856,  Mains  e.  Haight,  14  Barb.,  76. 

For  other  cases  of  Eleotlott  of  remedies 
against  agents,  see  Oausb  ov  Aonov,  27,  45- 
49. 

204.  The  principal  instructed  his  agent  to 
buy  goods,  and  draw  upon  W.,  his  banker, 
having  ftinds,  at  80  and  60  days,  for  the  price. 
The  agent  drew  at  4  months,  and  about  three 
weeks  before  the  bill  fell  due,  the  banker  failed. 
Seld,  the  principal  was  not  bound  to  take  up 
the  bill,  as  against  the  agent.  N.  T.  Superior 
Ot.,  1829,  Potter  «.  Everett,  2  Hall,  252. 

205.  An  agent,  having  received  money  of 
the  principal,  was  directed  to  remit  it,  by  pur- 
chasing a  bill  of  exchange.  He  purchased 
the  bill  upon  his  own  credit,  using  the  funds 
of  his  principal  as  his  own.  Held,  that  such 
a  purchase  was  not  authorized ;  that  the  agent 
remained  liable  for  the  money.  Ot.  ofErrwn, 
1846,  Stone  o.  Hayes,  8  Defn.,  575. 
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206b  Sab^agent  Although  a  substitute 
appointed  hj  an  agent  is,  for  some  pnrposes, 
the  agent  of  the  principal,  yet  where  the  agent 
gives  the  snbstitate  directions  which  are  op- 
posed to  those  given  by  the  principal,  he  makes 
the  snbstitate  his  own  agent,  and  is  liable  to 
the  principal  for  any  loss  which  results.  Su- 
preme Ot^  1828,  Foster  v.  Preston,  8  Oaw.y  198. 

207.  Babaeqaent  aoqniesoenoe  by  prin- 
cipal Although  an  agent  has,  by  departing 
from  his  instructions,  rendered  himself  liable 
to  his  principal,  yet  if  the  latter  acquiesces  in 
and  assumes  his  account,  he  is  exonerated. 
Supreme  Ot.^  1799,  Towle  «.  Stevenson,  1 
Johns.  Ca8,y  110 ;  1804,  Oodwise  «.  Hacker, 
1  Cat.,  526;  1815,  Oaimes  v.  Bleecker,  12 
Johm,,  800. 

20a  Thus,  where  an  agent  received  a  bill 
of  exchange  to  collect  for  his  principal,  and  in 
order  to  enable  the  indorser  to  secure  himself, 
surrendered  it  up  to  him  without  receiving  the 
money,  and  the  principal,  with  a  knowledge 
of  the  facts,  undertook  himself  to  obtain  pay- 
ment from  the  indorser  ;~^Eeldj  that  the  agent 
was  exonerated.  Supreme  Gt.^  1799,  Towle  v. 
Stevenson,  1  Johne,  Caa^  110. 

209.  If  an  agent  compromises  a  debt  due  to 
his  principal  with  the  knowledge  of  his  prin- 
cipflJ,  who  makes  no  objection,  the  agent  will 
be  only  responsible  for  the  sum  he  receives ; 
the  silence  of  the  principal  amounts  to  a  rati- 
fication of  the  act  of  his  agent.  Supreme 
Ot^  1800,  Armstrong  v.  Gilchrist,  2  Johns. 
Cos.,  424. 

210.  Thus,  a  master  of  a  vessel  who  had 
been  guilty  of  a  breach  of  orders,  in  pursuing 
voyages  contrary  to  his  instructions,  was  held 
to  be  exonerated  from  liability  by  his  princi- 
pal's making  insurance  and  taking  to  his  own 
use  the  proceeds  of  freight  earned  during  those 
voyages,  without  disavowing  or  disapproving 
the  conduct  of  the  master.  Supreme  Ot.^  1804, 
Oodwise  v.  Hacker,  1  (^t.,  526. 

211.  Zioaa  1^  aale  on  credit  The  plain- 
tiffs, at  Albany,  sent  wheat  to  New  York  by 
a  vessel  of  which  defendants  were  part-owners, 
to  be  sold  by  the  master;  and  it  was  agreed 
that  the  master  might  use  the  proceeds  in  New 
York  for  the  benefit  of  defendants,  and  they 
should  pay  to  plaintifEs,  in  Albany,  the  same 
amount,  and  on  the  same  credit  as  the  master 
realized.  He  sold  the  wheat  for  notes  which 
he  used  for  defendants,  and  defendants  gave 
like  notes  to  plaintiffs.     Before  the  term  of 


credit  expired,  the  purchaser  Med.  EeH 
that  defendants  were  not  liable  on  their  notes. 
They  had  not  taken  any  agency  in  the  sale. 
The  master  had  acted  as  agent  for  the  plain- 
tiff. Supreme  Ot^  1810,  Herring  v.  Marvin, 
5  Johns.^  898. 

212.  A.,  at  request  of  F.,  sent  goods  of  F. 
to  B.,  who  was  the  general  agent  of  A.,  for 
sale.  B.  sold  the  goods  upon  the  usual  credit 
to  a  person  in  good  credit  at  the  time,  but  who 
afterwards  became  insolvent,  ffeld^  that  A. 
was  not  liable  for  the  loss.  Supreme  Ct^  1815, 
Alexander  9.  Fink,  12  Johns.^  218. 

213.  Reimbiiraoniant  of  agent* a  loaa.  De- 
fendant applied  to  plaintiff  to  know  how  he 
should  draw  money  from  Scotland.  Plaintiff 
advised  him  to  draw  a  bill  and  send  it  to 
plaintiff  to  be  forwarded.  Defenjiant  did  so, 
and  plaintiff  indorsed  and  negotiated  the  bill ; 
which,  however,  was  returned  protested,  and 
plaintiff  had  to  pay  twenty  per  cent  damages. 
Held^  that  plaintiff  having  acted  as  the  agent 
of  defendant  in  good  faith,  and  without  ex- 
pectation of  profit,  was  entitled  to  recover 
back  this  loss  from  defendant  Supreme  OLy 
1814,  Ramsay  o.  Gardner,  11  Johns,^  489. 

214.  — of  agent'a  expenaea.  When  Uui 
agent — e.  ^.,  trustees  of  a  village — ^is  put  to 
expense— «.  ^.,  by  being  subjected  to  costs, 
not  taxable,  in  defending  a  suit — by  reason  of 
what  he  has  done  while  acting  in  good  faith, 
and  without  fault,  in  the  service  of  his  princi- 
pal, the  law  implies  a  promise  on  the  part  of 
the  principal  to  reimburse  him.  [11  Johns., 
489 ;  8  T.  B.,  808,  610 ;  5  Binn.,  441 ;  1  Day, 
522.]  Supreme  Ot.^  1822,  Powell  «.  Trustees 
of  Newburgh,  19  Johns.^  284. 

215.  An  agent  receiving  a  bill  on  time  for 
collection,  is  bound  without  any  special  re- 
quest of  the  holder,  to  present  it  for  acceptance 
immediately;  and  he  is  answerable  in  damages 
if  he  fails  so  to  do.  CU  ofErrors^  1888,  Allen 
V.  Suydam,  20  Wsfnd.^  821.  See,  also,  Eobbe 
«.  Kerr,  4  N,  F.  Leg.  Obs.,  848. 

216.  Where  the  holder  of  a  bill  of  exchange 
transmits  it  to  his  agent  for  presentment  to 
the  drawee,  such  agent  has  no  right  to  receive 
any  thing  short  of  an  explicit  and  unequivocal 
acceptance  without  giving  notice  to  the  holder 
as  in  case  of  non-acceptance ;  and  he  will  be 
liable  for  any  loss  the  holder  may  sustain  in 
consequence  of  his  neglect  to  do  so.  Ot.  of 
Appeals,  1854,  Walker  v.  Bank  of  N.  Y.,  9^ 
y.  F.  (5  Seld,),  582. 
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217.  Doty  of  ooUaotliig  agent  The  de- 
fendant, residing  abroad,  ordered  goods  from 
the  plaintiff  and  sent  him,  for  the  amoant,  a 
bill  on  time,  drawn  by  a  third  person  to  plain- 
tiffs order,  which  was  not  indorsed  by  de- 
fendant. '  Plaintiff  lodged  it  with  his  bankers 
for  celleotion.  Aooeptance  was  refused,  bat 
the  bankers  neglected  to  give  plaintiff  notice, 
and  he  therefore  gave  none  to  defendant.  On 
the  bill  being  protested  for  non-payment, 
plaintiff  returned  it  to  defendant,  requesting 
payment,  which  defendant  refused  for  the 
omission  to  give  him  notice  of  non-acceptance. 
Held^  that  the  bill  not  having  been  received 
in  absolute  parent,  plaintiff  stood  in  the 
character  of  agent  for  defendant,  and  having 
sent  it  forward  for  collection  in  the  usual 
manner,  and  given  notice  of  dishonor  as  early 
as  he  received  it  himself,  he  was  entitled  to 
recover.  Supreme  Ct,^  1828,  Van  Wart  t>. 
Smith,  1  Wend.^  219. 

218.  A  mere  ooUeoting  agent  who  re- 
ceives money  on  account  of  his  principal,  is 
bound  to  pay  it  over  within  a  reasonable 
time ;  and  on  his  failure  to  do  so,  his  princi- 
pal may  maintain  an  action  against  him  with- 
out showing  a  previous  demand.  The'  rule 
requiring  a  demand  before  suit,  is  confined  to 
professional  attorneys  and  fSsiotors.  [Review- 
ing many  cases.]  Supreme  Ct^  1848,  Lillie  9. 
Hoyt,  6  HiM^  895.  See  Attobnst  and  Oli- 
BNT,  174,  175;  OoHsiaNOB  and  Oonbionbb, 
28;  Limitation  OF  AonosB,  168-172;  Monbt 
BsoBrvBDJ  47-49. 

As  to  agents  employed  in  the  collection  of 
Negotiable  paper,  see  Bills,  Notbb,  and 
Ohsoks,  298-815 ;  Banxino,  86-50. 

219.  CollateEal  note.  Where  an  usurious 
loan  has  been  effected  through  an  agent,  and 
the  money  equitably  due  has  been  paid  by  the 
principal,  equity  will  decree  the  delivery  and 
cancellation  of  a  collateral  note,  retained  by 
the  agent  as  security  for  his  commissions  and 
usurious  interest  paid  by  him.  A,  V.  Chan. 
Ot,^  1889,  Oowman  «.  Sedgwick,  Hofflm.^  60. 

For  rules  relative  to  the  BCeaoure  of  Dama- 
ges in  cases  between  principal  and  agent^  see 
Damaobs. 

As  to  when  persons  standing  in  the  light  of 
agents  are  chargeable  with  Interest^  see  In- 
TBBB8T,  70-96. 

For  cases  relating  to  the  powers,  duties, 
^.,  of  Particular  kinds  of  Agents,  see  At- 

TOBNBT  AND  ClIBNT  ;   AUCTION  AND  AUOTION- 


xbb;    Banking;    Bbokbb;   Oabbbb;    Oon- 
8IONOB  AND  CoNBieNBB;    Faotob;    Mabtbb 

AND  SbBVANT  ;   OVFIOBB. 

As  to  DireotorBi  trustees,  transfer  agents^ 
and  agents  generally  of  corporations,  see  Bank- 
iNa;  Gobpobationb;  Ezfbbss  Gompanibs  ;  In- 
BI7BAN0B,  tit  y.  Imwrance  ChmpcmieB;  Joint- 
Stook  Companibb;  Manuvaotubino  Oohpa- 
nibs;  monbtbd  oobpobationb ;  municipal 
Gobpobationb;  Kailboad  Gompanibs. 

As  to  who  are  proper  Parties  to  suits  in 
cases  involving  agency,  see  Pabtibb,  6-19; 
215-218;  447-470.      / 

For  Presumptions  relative  to  agency,  see 

EVIDBNOB,  54-65. 

As  to  Borden  of  Proof  in  cases  involving 
agency,  see  Evidbnob,  491-495. 

For  rules  of  Bvidence  in  cases  of  agency, 
see  Evidbnob,  1802-1804;  1869-1874;  1911, 
1912;  1956-1970;  1976;  2174;  2821-2882. 


PRINCIPAL  AMD  BURET?. 

[Under  this  title  we  pretent  the  oases  reltttog  to  the  gen* 
eru  prindplee  of  saretTshlp  and  applioatlons  thereof;  not 
fUllng  peoollsrlT  under  any  other  title.  Matten  Inddent 
to  the  fonn  of  tne  contract,  as  Boud,  Ovaxaiitt,  iMDnon- 
TT,  and  MoKTOAOK,  and  the  general  relation  of  Dxbtob 
AXD  Cbiditox,  are  Itarther  treated  nnder  those  several  titles. 
The  rights  of  Subsooation  and  of  OoicrnxBiTROir  are  the 
snbject  of  separate  articles.] 

I.  Of  thb  oontbaot  of  subbttship. 
II.  Thb  bights  of  thb  pabtdm. 

1.  Oeneral  righU  of  the  swrety. 

2.  Qf  cO'Swretiei. 

8.  Of  the  principal. 

4.  Of  the  creditor. 

5.  Of  payment^  and  it$  ejg^eet, 

6.  What  exoneratee  the  ewety. 
A.  In  general. 

6.  Enlarging  the  time. 

C.  Taking  security. 

D.  Delaying  to  proceed  against  the  prin- 

cipal. 

7.  Effect  qf  judgment  agaimt  the  surety. 

I.  Of  the  Contract  of  Suretyship. 

1.  I(  on  diMolviiig  partnenbipb  one  part- 
ner takes  the  property  and  agrees  to  pay  and 
to  indemnify  the  other  against  the  dehts,  the 
latter  hecomee  a  surety,  merely,  for  their  pay- 
ment, as  hetween  them.  Supreme  Ot.^  1801, 
Waddington  «.  Yredeuhergh,  2  Johns.  Oat.^ 
227;  and  see  Kinney  v.  McOnllough,  1  San^f* 
Oh.,  870. 
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&  Ball  a»  soretiefli  and  are  ditoharged  by 
the  oveditoHB  stipnlatioii  with  the  debtor  to 
their  prejndioe.  Ot.  qf  Brrors^  1813,  Bath- 
bone  tt.  Wurron,  10  Johiu.^  687. 

a  A^ent  Defendant  wrote  to  plaintiff  to 
provide  a  cargo  and  to  reimborse  himself  by 
drawing  on  defendant  or  on  T.  Some  time 
afterwarda,  bat  before  the  cargo  was  bon^t, 
he  informed  plaintiff  that  he  was  merely  the 
agent  of  T.  in  the  transaction,  and  in  the  sub- 
sequent dealings,  plaintiff  acknowledged  T.  as 
principal,  and  corresponded  with  him  as  snob ; 
and  after  drawing  seyeral  times  on  defendant, 
and  notifying  T.  as  principal,  he  drew  two 
bills  on  T.  without  advising  defendant,  and 
these  were  protested.  Meld^  that  defendant 
was  a  mere  surety;  and  that  after  delaying 
nearly  two  years  from  the  time  of  the  protest, 
plaintiff  had  no  right  to  resort  to  defendant. 
Supreme  Gt,^  1818,  Lanuse  «.  Barker,*  10 
Johra,^  812. 

4.  Bond  of  one  partner  for  firm  debt 
A  copartnership  being  indebted  to  the  United 
States  for  duties,  one  of  the  partners  gave  his 
bond  to  pay  them,  in  which  bond  plaintiff  was 
surety.  Held^  that  the  debt  was  extinguished 
as  to  the  other  partners  by  the  giving  of  the 
bond ;  and  that  plaintiff  was  surety  for  the 
obligor  alone.  Supreme  Ct,^  1807,  Tom  v. 
Goodrich,  2  Johns,^  218.  Followed,  1809, 
Sluby  «.  Ohamplin,  4  /<£.,  461 ;  and  see  El- 
mendorph  t.  Tappen,  5  /<2.,  176. 

5.  Several  eignatarea.  A.  made  his  note, 
with  three  sureties,  for  discount,  but  ftirther 
names  being  required,  B.  signed  it,  adding 
^'surety,*'  he  knowing  at  the  time  that  the 
note  was  for  A.'s  benefit; — Held^  that  he  was 
presumptively  co-surety  with  the  others  for 
A.,  and  not  surety  for  them  and  A.  Supreme 
Ct.y  1829,  Warner  «.  Price,  8  Wrntd.^  897. 
Compare  Harris  v.  Warner,  18  /(?.,  400. 

6.  If  there  be  two  names  preceding  that  of 
one  who  signs  as  surety,  and  the  first  is  proven 
to  be  that  of  the  principal  debtor,  the  addition 
of  surety  to  the  last  signature  does  not  of  itself 
prove  tiiat  he  was  surety  for  both  the  others. 
Ot.  ofAppeaU^  1849,  Sisson  v.  Barrett,  2  N. 
T.  (2  Oomtt.),  406;  affirming  S.  0.,  6  Barb., 
199. 


*  On  error  to  the  Sapreme  Court  of  the  United 
States,  the  judgment  was  reversed  on  the  ground 
that  the  defendant,  having  originally  recommended 
himself  as  paymaster,  was  not  a  mere  surety.  La> 
nusse  9.  Barker,  8  Wheat.y  101. 


7.  Oinlflsion  of  name.  One  executing  an 
instrument  in  which  he  is  not  named,  may  be 
held  bound  as  surety  for  a  party  who  is  named. 
Supreme  Ot,  1827,  JSbp.  Fulton,  7  Otne.,  484; 
1846,  aark  v.  Bawson,  2  Jkn^  185. 

a  araaing  name.  A.,  with  others  as  his 
sureties,  made  a  note  to  B.,  who  afterwards, 
with  A.'s  assent,  erased  the  signature  of  a 
surety  -^-^Beld,  that  the  note  remained  bind- 
ing as  against  A.,  and  waa  the  subject  of  lar- 
ceny. Supreme  Ot.,  1846,  People  «.  Oall,  1 
Den.,  120. 

9.  Proof  of  anxetTililp.  The  &ct  that  the 
apparent  principal  was  in  reality  the  surety 
for  the  one  who  was  the  apparcAit  surety,  may 
as  between  them,  be  proved  by  parol.  A.  V. 
Ohtm.  Ot.,  1846,  Mohawk  &  Hudscm  B.  B.  Co., 
V.  Oostigan,  2  Sancif.  Oh.,  806. 

10.  The  obligors  in  a  bond  of  indenmity 
may  prove,  at  law,  that  they  executed  it  as 
sureties  for  one  who  was  not  a  party  thereto, 
in  order  to  let  in  a  defence  founded  on  their 
character  as  sureties  for  him, — e.  g^  that  he 
had  since  been  released  by  the  obligee.  ^ 
preme  Ot.,  1848,  Artcher  «.  Douglass,  5  Den., 
509. 

U.  Joint  prinolpala.  The  surety  in  a  Joint 
and  several  bond  of  two  principal  debtors,  may 
recover  against  both,  though,  in  the  condition, 
the  principals  provided  for  contribution  to  the 
obligee's  demand,  in  unequal  proportions  as 
between  themselves.  Supreme  Ot.,  Sp.  T., 
1852,  Westcott  v.  King,  14  Barh.,  82. 

12.  Parol  agreement  between^co^niretlea 
An  agreement  made  between  sureties  prior  to 
or  cotemporaneoualy  with  executing  their  ob- 
ligation as  sureties,  by  which  one  promises  to 
indemnify  the  other  from  loss,  does  not  con- 
tradict or  vary  the  terms  Or  legal  effect  of  the 
written  obligation ;  4md  it  may  be  proved  by 
parol  evidence.  And  such  promise,  although 
not  in  writing,  is  a  bar  to  an  action  by  the 
party  making  it,- against  his  co-surety  for  con- 
tribution. Ot.  cf  Appeals,  1855,  Barry  e.  Ban- 
som,  12  IT.  7.  (2  Kern.),  462. 

13.  Snbeequent  agreement.  Where  two 
persons  give  their  joint  obligation  upon  a  con- 
sideration received  by  them  jointiy,  eaoh  stands 
in  the  relation  of  surety  for  the  other  in  re- 
spect to  one  half  the  debt  And  if  an  agree- 
ment is  afterwards  made  between  them,  bj 
which  one  of  them  assumes  the  entire  obliga- 
tion, the  other  from  thenceforth  becomes  his 
surety  in  respect  to  the  whole,  and  as  sach 
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m^  prnte  his  daim  under  the  bsnkraptoy  of 
his  prinoipfttf  although  he  has  pud  nothing  on 
the  joint  ohligation,  and  the  same  is  not  yet 
dne.  OU  qf  Appeal  1851,  Grafts  o.  Mott»  4 
K  F.  (4  Comtft.),  604;  8.  P.,  Bavxbuftot,  4. 

14.  Bond  given  Ysj  attxxmsyis.  The  plain- 
tiff  was  indebted  to  A.  on  a  promissory  note, 
and  being  sued  by  him  npon  it,  and  creditors 
of  A.  also  claiming  it  under  an  attachment 
against  A.,  he  paid  to  the  attorneys  the  amount 
due,  on  receiving  their  bond  of  indemnity 
against  the  claim  of  creditors.  SeJd^  that  the 
attorneys,  as  obligors,  were  in  no  sense  sure- 
ties, but  were  principal  debtors.  Ct,  of  Ajh 
peak,  1868,  Lyon  v.  Olark,  8  K  T.  (4  8M.\ 
148;  affirming  8.  0.,  1  E.  D.  Smith,  250. 

15.  The  Indonwr  of  a  negotiable  note  for 
value,  for  his  own  benefit,  in  the  ordinary 
course  of  business,  though  often  spoken  of  as 
being  a  surety  for  the  maker,  is  not  in  fact  a 
surety.  Gt.  o/AppeaU,  1849,  Pitts  e.  Oong- 
don,  2  jr.  F.  (2  Comt.),  852. 

1&  Accommodation  paper.  The  doctrine 
that  when  an  individual  becomes  party  to  a 
note  or  bill,  at  the  request  or  for  the  benefit 
of  another,  the  relation  of  principal  and  surety 
exists,  is  not  to  be  extended.    lb. 

17.  N.  indorsed  a  note  for  L.'s  accommoda- 
tion, and  L.  lent  it  to  M.  who  had  it  discounted 
at  a  bank  for  his  own  use,  and  N.  paid  it;— 
Beld,  that  K  was  entitled  to  recover  the 
money  from  If.  Sftpreme  Ot.,  1868,  Keass  e. 
Hercer,  15  Barb.,  818. 

18.  Pzomlsa  to  beoomo  surety.  A  prom- 
ise, founded  upon  a  good  consideration,  to 
execute  a  written  agreement  to  be  security  to 
a  certain  extent  for  the  pelformance  of  the 
contract  of  another,  is  not  discharged  by  the 
creditor's  requiring  a  larger  security,  if  on  ob- 
jection he  modifies  the  requirement  so  as  to 
conform  to  the  promise.  IT.  F.  Superior  Ct., 
1850,  Waterbury  v.  Graham,  4  Sandf.,  215. 

19.  Agreement  for  act  of  stranger.  I. 
covenanted  with  T.  that  R.  should  pay  up  and 
discharge  a  bond  and  mortgage  upon  certain 
lands.  There  was  no  evidence  to  show  that 
T.  had  any  interest  in  the  lands,  or  in  the  dis- 
charge of  the  bond  and  mortgage,  or  was  in 
any  manner  liable  upon  the  same.  Held,  nev- 
ertheless, that  he  was  entitled  to  recover  the 
full  amount  of  the  bond.  Supreme  Ot.,  1889, 
Tyler  e.  Ives,  cited  in  Gilbert  «.  Wiman,  1  K 
F.  (1  Comet.),  550,  554. 

20.  TmpHad  promiae.    In  order  to  prevent 


injustice^  the  law  will  imply  a  promise  to  in- 
demnify, in  favor  of  a  surety,  against  a  pria> 
cipal,  if  none  is  expressed.  Supreme  Ct.,  1854^ 
Holmes  e.  Weed,  19  Biir5.,  128.  To  the  same 
^ect,  Yartie  e.  Underwood,  18  Id.,  561. 

ai.  Idmitof  liabiUlT.  Both  at  law  and  in 
equi^  a  surety  is  not  to  be  held  beyond  the 
precise  terms  of  his  contract,  and  except  in 
certain  cases  of  accident,  mistake,  or  fi^ud,  a 
court  of  equity  will  never  lend  its  aid  to  fix  a 
surety  beyond  what  he  is  fairly  bound  to,  at 
law.  Ct,  ofErrore,  1805,  Ludlow  e.  8imond, 
2  Cai.  Che.,  1.  To  similar  effect,  Supreme  Ct, 
1818,  Walsh  9.  Bailie,  10  Johne.,  180;  1819, 
Penoyer  «.  Watson,  16  Id.,  100. 

22.  Interpretation  of  oontiaot  Though 
the  surety  is  not  to  be  held  beyond  the  very 
precise  stipulations  of  his  contract ;  yet  where 
the  question  is  as  to  the  meaning  of  the  written 
language  in  which  he  has  contracted,  there  is 
no  difference,  in  the  mode  of  interpretation, 
between  the  contract  of  a  surety  and  that  of 
any  other  party.  Ot.  ofAppeale,  1855,  Gates 
e.  McEee,  18  IT.  F.  (8  Kwn.),  282. 

23.  Where  a  party  enters  into  a  special  cov- 
enant with  accreditor  npon  a  valid  considera- 
tion, as  surety  for  his  debtor,  such  covenant 
is  to  be  construed  like  all  other  contracts,  and 
the  intention  of  the  parties  is  to  be  gathered. 
Thus,  where  a  surety  covenanted  that,  if  the 
tenaM  made  any  de&ult  in  the  payment  of 
rent,  he  would  make  up  the  deficiency,  and 
fully  satisfy  the  condition  of  the  tenant's  agree- 
ment, without  requiring  any  notice  of  non- 
payment, or  proof  of  demand ;— A^  an  ab- 
solute undertaking,  and  that  he  could  not  call 
upon  the  landlord  to  distrain  the  tenant's 
goods.  Supreme  Ct,  1829,  Buggies  e.  Hol- 
den,  8  Wend,,  216. 

24.  Bond.  A  surety  in  a  bond  is  not  liable 
beyond  the  penalty.  Supreme  Gt.,  1826, 
Fairlie  e.  Lawson,  5  Cow.,  424;  and  see  Bono, 
88-41. 

25.  Release  of  one  co-piinclpi^  Where 
several  guardians  united  in  a  joint  bond  with 
a  common  surety,  and  the  ward,  after  comiog 
of  age,  gave  to  one  of  the  guardians,  who  had 
delivered  her  property  in  his  hands  to  a  co- 
guardian,  a  full  release  as  to  himself,  saving 
her  rights  against  the  other; — Held,  that  the 
release  inured  to  the  benefit  of  the  surety, 
only  so  far  as  the  acts  and  defaults  of  the  one 
to  whom  it  was  given  were  concerned,  and 
did  not  discharge  the  surety  from  liability 
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irisiDg  from  acts  and  defaults  on  the  part  of 
the  other  guardians.  Chancery^  1825,  Eirby 
0.  Tamer,  Hoph.^  809. 

26b  Bond  to  abide  JudcTiient  or  order  of 
ooort  The  bond  of  sureties  of  an  adminis- 
trator conditioned  that  their  principal  ^  shall 
obey  all  orders  of  the  surrogate  touching  the 
administration  of  the  estate,^'  is  equivalent  to 
a  covenant  to  pay  all  judgments  that  may  be 
Tecovered  against  the  administrator.  The 
making  of  an  order  by  the  surrogate  for  pay- 
ment of  a  certain  sum,  and  refusal  to  pay,  or 
the  recovery  of  a  judgment  and  non-payment, 
give  an  immediate  right  of  action,  and  the 
order  or  judgment  concludes  the  suretyj  until 
impeached  and  avoided  for  fraud.  [8  Wend., 
452;  8  Oow.,  628;  4  Hill,  582;  2  Sandf.,  81.] 
jV.  T,  Superior  Ot,y  1868,  Baggott  f>.  Boulger, 
a  IhieTj  160. 

27.  Unauthorlsecf  offlolal  bond.  Where 
a  board  of  ofScers  without  authority  of  law, 
but  not  in  violation  6f  any  positive  law,  ap- 
pointed a  treasurer,  and  authorized  him  to 
borrow  money  to  a  certain  amount, — ffeld^ 
that  sureties  in  a  iSond  given  by  such  offioer 
for  his  faithful  accounting,  though  they  would 
be  liable  for  him  in  respect  to  an  amount 
borrowed  within  the  limit  of  his  instructions, 
were  not  liable  for  his  failure  to  account  for 
an  amount  in  excess  of  that  limit,  and  which 
was  obtained  by  him  by  fraud.  Ot,  of%Ap- 
peals^  1858,  Supervisors  of  Rensselaer  v.  Bates, 
17  -y.  F.  (8  Smith),  242. 

2a  Reseryatton  of  right  to  proceed 
against  prinolpaL  Where  A.  and  B.,  who 
had  been  partners,  were  sued  jointly  for  a 
debt  which  A.  on  dissolution  *had  assumed, 
and  B.  paid  the  amount  of  the  judgment,  and 
agreed  with  the  plaintiff  to  be  allowed  to  have 
the  benefit  of  ^e  judgment  to  recover  the 
amount  out  of  the  property  of  A.  in  the  name 
of  the  plBin^fff—Eeldy  that  A.  or  his  assignees 
should  not  be  relieved  against  execution.  Su- 
preme  Ot,  1801,  Waddington  «.  Vredenbergh, 
2  Johns.  Cm^  227. 

29.  Diaoharging  the  rarety  on  a  part-pay- 
ment, does  not  affect  the  liability  of  the  prin- 
cipal for  the  residue.  Supreme  Ot,,  1881, 
Tombeckbee  Bank  «.  Stratton,  7  Wend,,  429. 

30.  No  notice  is  neoeeaary  to  be  given  to 
sureties  of  an  administrator,  of  proceedings 
before  the  surrogate  to  compel  such  adminis- 
trator to  pay  a  debt  of  the  intestate.  They 
are  concluded  by  whatever  concluded  him. 


Supreme  OL,  8p.  T.,  1856,  People  «.  Lawa,*  8 
AhhoM  Pr.,  450.  See,  also,  Baggott  v.  Boul- 
ger, 2  Duer,  160. 

As  to  the  liability  of  sureties  on  bonds  of 
Xbceouton,  ace,  and  Guardian^  see  those 
titles. 

n.  Rights  of  thb  Parties. 

1.  General  Bights  of  the  Surety. 

31.  Indnlgenoe.  Sureties  always  regarded 
with  great  indulgence  in  every  thing  depend- 
ing upon  the  discretion  of  a  court.  Supreme 
Ot.,  1845,  Supervisors  of  Albany  v.  Dorr,  1 
Den.,  268. 

32.  Law  and  equity.  If  the  fact  of  bdng 
a  surety  is  ascertainable  at  law,  whatever  will 
exonerate  him  in  equity,  ought  to  at  law.  [2 
Ves.,  Jr.,  542.]  Supreme  Ot.,  1811,  People  «. 
Janseii,  7  Johns.,  882.  Ghanoery,  1817,  King 
0.  Baldwin,  2  Johns.  Oh.,  554. 

33.  The  same  principles  which  in  equity  are 
sufficient  to  discharge  a  surety,  may  be  plead- 
ed by  him  as  a  defence  to  an  action,  on  simple 
contract,  in  a  court  of  law.  Ohamery,  1881, 
Sailly  9.  Elmore,  2  Paige,  497. 

34.  Under  the  Code  of  Prooednre  the  fact 
that  the  surety  has  been  discharged  by  the 
principal's  agreement  with  the  debtor,  is  avail- 
able as  a  defence  in  an  action  against  the  sui^ 
ty.  Supreme  Ot.,  1852^  Wagman  o.  Hoag,  14 
Ba/rb.,  282. 

35.  Sabirogation.  A  surety  entitled  to 
every  remedy  of  the  creditor.  Ghancery,  1810, 
Hayes  «.  Ward,  4  Johns.  GK,  128.  A.  V.  Ohan. 
Ot.,  1889,  Bullock  v.  Boyd,  ffoffm.,  294.  ^- 
preme  Ot,  1880,  N.  T.  State  Bank  «.  Fletcher, 
5  Wend.,  85;  1852;  Van  Home  v.  Everson,  18 
Ba/i^.,  526 ;  and  see  Edson  v.  Dillaye,  17  N. 
T.  (8  Smith),  158. 

36.  Mortgafor.  It  is  the  right  of  a  surety 
who  has  pledged  his  property  with  the  prop- 
erty of  the  principal,  to  have  the  property  of 
the  principal  first  sold,  and  applied  to  tiie  pay- 
ment of  the  debt  Supreme  Ot.,  1854,  Yartie 
«.  Underwood,  18  B<»rb.,  561. 

For  Other  iliostrationfl  of  these  principles, 
see  DsBTOB  and  Obbdetob  ;  and  Subbogatiok. 

37.  The  anrety  of  a  anrety,  and  the  as- 
signee of  a  surety,  are  entitled  to  all  the  rights 
and  all  the  remedies  of  the  surety.  [1  Johns. 
Gh.,  412;  8  Paige,  814;  6  Id.,  82,  521;  2 
Johns.  Gh.,  554;  4  Id.,  128;  10  Johns.,  525; 


*  Affirmed,  Suprems  Ci.,  1857,  4  Abbotts  iV.,  292. 
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Stor.  Eq.  Jur.,  §  499.]  Supreme  Ct.,  Sp.  7!, 
1848,  Elwood  «.  Deifendor^  5  Bofrb,^  898 ;  bat 
compare  N.  Y.  State  Bank  «.  Fietoher,  6  Wend,^ 
85. 

3a  Uraiy.  The  sorefy  in  a  joint  note  may 
Bet  np  the  defence  of  nsary,  and  file  a  biU,  if 
necessary,  to  establish  the  defence,  although 
the  principal  maker  refuse  to  Join.  Ohcmc&ry^ 
1841,  Morse  f>.  Hovey,  9  Paige,  197. 

39.  CbmpeUlng  rait  agalDSt  prindpaL  A 
surety,  when  the  debt  becomes  due,  may  come 
into  chancery  to  compel  the  creditor  to  sue  for 
and  collect  the  debt  of  the  principal.  Oha/f^ 
eery,  1817,  King  «.  Baldwin,*  2  Johne.  Oh.,  664. 

40.  Where  the  surety  apprehends  danger 
from  the  delay  o^the  creditor,  he  may  compel 
him  to  proceed  against  the  principal  debtor ; 
at  least,  on  indemnifying  the  creditor  for  the 
consequences  of  risk,  delay,  or  expense.  OhaiP- 
eery,  1819,  Hayes  9.  Ward,  4  Johne.  Ch.,  123; 
and  see,  fdso.  King  v.  Baldwin,  2  Id.,  664  {q. 
v.,  if^a,  181) ;  and  compare  OBSDrroB's  Sttit, 
169. 

41.  RIglit  to  bring  error.  Where  Judg- 
ment has  been  obtained  against  the  sheriff  for 
the  escape  of  a  prisoner  on  execution,  who  had 
given  a  bond  for  the  Jail  liberties,  the  sureties 
are  entitled  to  prosecute  a  writ  of  error  in  the 
name  of  the  sherifl^  to  reyerse  the  judgment 
against  him ;  and  if  the  sheriff  release  errors 
in  the  Judgment,  without  their  assent,  it  will 
be  set  adde  in  equity.  Oi.  of  Errors,  1817, 
Lyon  «.  Talhnadge,  14  Johne.,  601. 

42.  A  rarety  has  no  right  to  make  use  of 
a  oause  of  aotion  existing  in  his  principal,  as 
a  defence  for  himself;  but  if  compelled  to  pay 
the  debt  guarantied,  he  must  seek  reimburse- 
ment from  his  principal,  and  leave  the  princi- 
pal to  seek  recourse  against  the  creditor.  N. 
T.  auperiar  Ot.,  1867,  La  Farge  v.  Halsey,  1 
Boew.,  171 ;  S.  0.,  4  AhbotW  Pr.,  897. 

43.  BOl  of  review.  A  surety  cannot  have 
a  bill  of  review,  on  a  defence  of  the  co-defend- 
ant, his  principal,  which  the  latter  has,  by 
silence  waived.  Ohaneety,  1817,  Wiser  «. 
Blachly,  2  Johne.  Oh.,  488. 

44.  Surety  lor  mortgage.  One  who  has 
given  a  bond  and  mortgage,  and  subsequently 
conveyed  the  equity  of  redemption,  upon  his 
grantee^s  agreement  to  pay  the  mortgage,  may 
take  up  the  mortgage  and  be  subrogated.    Al* 

*  The  revenal  of  the  decree,  17  Johnt.,  884,  is 
agreeable  to  this  point. 


though  he  cannot,  by  bill,  compel  the  mort- 
gagee to  file  a  bill  of  foreclosure,  when  there 
is  no  good  reason  why  he  should  not  take  up 
his  own  bond,  yet  he  stands  in  the  situation 
of  a  mere  surety,  as  respects  his  grantee,  or 
his  assigns  who  have  assumed  the  debt,  and 
may  proceed,  in  equity,  by  bill  against  them 
and  the  mortgagee,  to  compel  payment  by 
them,  or  by  a  sale  of  the  land.  [8  Wend.,  199 ; 
Hose.,  818;  1  Yem.,  180.]  Ohaneery,  1844, 
Marsh  v.  Pike,  10  Paige,  696;  afiirming  6.  0., 
1  Scmdf.  Oh.,  210.  Compare  Fobbclosubb, 
167. 

45.  CostB.  Where  a  surety  to  a  note  is 
subjected  to  costs  in  consequence  of  its  non- 
payment by  the  principal,  and  there  is  an 
agreement  in  writing  to  save  him  harmless, 
he  is  entitled  to  recover  the  costs  so  paid  by 
him  in  an  action  against  the  principal.  Su^ 
preme  Ot.,  1829,  Bonney  e.  Seely,  2  Wend.,  481. 

As  to  the  liability  of  an  underwriter  to  Re- 
hnborae  costs  and  expenses,  see  Indbmnitt. 

46.  A  surety  is  entitled  to  recover  from  his 
principal  the  costs  of  a  suit  for  the  collection 
of  the  debt,  which  he  has  been  compelled  to 
pay.  Supreme  Ot,  Sp.  T.,  1848,  Elwood  f». 
Deifendorf,*  6  Ba/rl.,  898.  To  the  same  effect. 
Gen.  T.  [citing  16  Johns.,  70;  4  Taunt,  464; 
Ohitt  on  BiUa,  820;  1  Greenl.  £v.,  §  401 ;  7 
Bingh.,  217 ;  16  Johns.,  278],  Baker  v.  Martin,* 
8  Barh.,  684. 

47.  A  surety  cannot  recover  his  costs  if  he 
puts  the  party  to  a  useless  expense  by  defend- 
ing an  action  which  he  ought  not  to  have  de- 
fended. [Burge  on  Suretyship,  868 ;  7  Bingh., 
246 ;  Mood.  &  M.,  487;  6  Esp.,  171 ;  11  Adolph. 
&  £.,  28.]  He  should  only  be  illowed  the  costs 
of  a  judgment  by  default  Supreme  Ot.,  1867, 
Holmes  v.  Weed,  24  Barb.,  646. 

48.  Surety  may  recover  back  costs  paid  by  him 
in  good  &ith.    Lawt  qf  1858,  606,  ch.  814,  §  8. 

49.  Ezpenaee.  Where  the  committee  of  a 
lunatic  obtained  a  feigned  issue  from  the  Su- 
preme Oourt  to  inquire  whether  a  bond  the 
lunatic  had  given  to  his  surety,  was  valid, — 
EM,  that  as  the  surety  was  entitled  to  frill  in- 
demnity, the  committee  should  be  ordered  to 
pay  the  expenses  in  addition  to  taxable  costs. 


*  In  the  caae  of  Holmes  e.  Weed  (24  Bar^.,  646)^ 
it  was  said  that  these  oases  were  rightly  dedded,  on. 
the  assumption  that  no  defence  was  interposed  by 
the  sareVi  uid  the  costs  recovered  were  the  mere 
ordinary  costs  of  a  suit  not  litigated. 
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Suprmns  (X,  1881,*  Hart  «.  Deamer,  6  WeruLy 

5a  Reaolflsfon  after  paynMnt  The  surety 
having  paid  the  money  in  porsnance  of  the 
oontraot,  npon  failure  of  his  principal,  oannot 
avoid  the  contract  in  the  name  of  the  person 
to  whom  he  has  paid  the  money,  on  the  ground 
of  fraud.  K  Y.  Com.  PL,  1848,  Manning  v. 
Dayton,  7  IT.  F.  Leg.  Obs^  21. 

51.  A  aiirety  on  an  adminlstratloii  bonA 
does  not,  before  an  accounting  is  had,  stand 
in  a  fiduciary  relation  to  the  creditors  of  the 
intestate,  and  is  not  chargeable  with  any  pri- 
mary responsibility  as  to  the  management  of 
the  estate.  K  7.  Surr.  Ct.,  1855,  Halsted  «. 
Hyman,  8  Bradf^  426. 

52.  As  to  the  right  to  receive  CommJaaions 
for  becoming  security,  ^ee  Dunham  «.  Dey,  18 
Johni,^  40;  affirmed,  avh  nam,  Dunham  v. 
Gould,  16  Id.,  867. 

2.  Of  Co'9uretie8. 

53.  A  aeoond  snrety  may  qualify  his  en- 
gagement by  signing  as  surety  for  those  who 
have  preceded  him,  add  upon  such  a  signature 
he  cannot  be  charged  for  contribution  as  eo- 
tureiy,  unless  it  be  affirmatively  shown  that 
he  actually  was  co-surety.  Supreme  Ct,^  1885, 
Harris  «.  Warner,  13  Wend.,  400;  8.  P.,  1846, 
Norton  o.  Ooons,  8  Den,,  180. 

54.  Several  sureties,  who  sign  a  note  of  the 
principal,  at  his  request,  at  different  timee, 
without  communication  with  each  other,  are 
^ound  to  contribute  equally  to  the  payment  of 
the  note  in  case  of  the  failure  of  the  principal. 
Where  the  first  of  the  sureties  pays  ^e  whole 
note,  he  may  recover  from  the  last  his  portion 
of  the  aftiount  so  paid ;  and  it  is  no  defence  to 
such  action  that,  by  the  understanding  between 
him  and  the  principal,  he  signed  as  surety  for 
all  the  previous  signers.  Ot,  of  AppeaU,  1851, 
Norton  v.  Ooons,  6  K  T.  (2  Seld.),  88. 

55.  Greditor'a  biU.  Where  a  judgment  is 
obtained  against  Joint  sureties  and  is  paid  by 
some  of  them,  those  paying  it  have  a  right 
to  control  the  judgment,  and  they  may  file  a 
creditor's  bill  against  the  others  for  contribu- 
tion. Chancery,  1886,  Guyler  «.  Enswortb,  6 
Paige,  82. 

56.  It  is  no  objection  that  execution  had 
not  been  issued  and  returned  before  such  pay- 
ment, for  in  equity  the  sureties  making  the 
payment  will  be  allowed  to  issue  execution. 
XI  Des.  R.,  409 ;  6  Louis.  R.,  59.]    lb. 


8.  0/thePrwunpdL 

57.  W«iv«r  of  il^^  to  reanlnil,  The  re- 
ception, by  the  seller,  of  money,  from  a  surety, 
on  acooant^  after  knowledge  of  tend,  and  es- 
pecially alter  giving  notice  of  intention  to  re- 
scind, it  a  waiver  of  the  rig^t  to  rescind. 
jy.  Y.  Oom.  PL,  1848,  Manning  «.  Dayton,  7 
N.Y.Leg.  Oh9.,^l. 

58.  Pziiio^Md  oamot  bny  in  aiueLjp'a  prop- 
erty. Where  the  principal  neglected  to  pay, 
and  the  land  of  his  sureties  was  sold  for  the 
debt)  and  he  purchased  it, — Held,  that  he  ac- 
quired no  title  as  against  his  sureties.  His 
neglect  was  a  fraud  by  which  he  ought  not  to 
be  benefited.  Supreme  Ok,  1852,  Van  Home 
0.  Everson,  18  Bwrh.,  626. 

4.  Of  the  Creditor. 

59.  Right  to  anrety'a  aeoiui^.  Where  a 
person,  standing  in  the  situation  of  indoraer  or 
surety,  is  provided,  by  the  principal  debtor, 
with  a  fund,  or  with  collateral  security,  for  the 
debt,  the  creditor  is  in  equity  entitled  to  have 
it  i^>plied,  in  satisfaction  of  the  debt  [1  £q. 
Oas.  Abr.,  98;  11  Yes.,  22;  Mont,  25;  8 
Dea.  ^  Ohitt,  227;  2  Glyn  <k  Jam.,  404; 
Buck.,  196;  1  Johns.  Gh.,  129;  18  Johns., 
505;  1  Paige,  299;  2  Id.,  811.]  Ohaneery, 
1889,  Pratt  f>.  Adams,  7  Paige,  616. 

60.  The  surety  in  a  note  took  from  his  prin- 
cipal a  confession  of  judgment  as  security,  and 
sold  his  property  thereunder,  and  took  the 
notes  of  the  purchasers  for  the  price.  3M, 
that  he  was  a  trustee  of  the  notes  for  the 
holder  of  the  first  note  [18  Johns.,  506;  1 
Paige,  298 ;  9  Id.,  482] ;  and  that  such  holder 
could  pursue  them,  though  negotiable,  in  the 
hands  of  one  who  received  them  from  the 
surety,  in  good  fiuth,  but  for  a  precedent  debt, 
and  without  parting  with  value.  A.  V,  Chan. 
Ct,  1844,  Olark  v.  Ely,  2  Sandf.  Oh.,  166. 

61.  Where  a  surety  obtains  frt>m  his  prin- 
cipal a  mortgage,  to  secure  him  against  his 
liability,  the  creditor  is  entitled  to  the  benefit 
of  such  security.  And  if  the  surety  include 
in  such  mortgage  a  debt  due  to  himself  as  well 
as  the  indemnity  against  the  principalis  debt, 
for  which  he  is  surety,  as  between  himself  or 
his  voluntary  assignees  and  the  creditor,  the 
latter  is  entitled  to  be  first  paid,  out  of  the 
proceeds  of  tlie  mortgage.  A.  V.  Chan,  Ct,, 
1846,  Ten  Eyck  v.  Holmes,  8  Sandf  Oh.,  428. 

62.  Greditor'a    collateral  aeoniity.    De- 
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fendant  indorsed  notes,  by  way  of  seonrity,  for 
the  purohase-money  of  land,  and  the  viandor 
retained  the  k^  title  in  himself  as.a  farther 
security.  JBeld^  that  the  vendor  was  not 
bound  to  resort  to  the  land  before  proceeding 
against  the  sarety.  F.  Chan.  Ot.^  1881,  Lond 
V.  Sergeant,  1  Mw.y  164. 

63.  Note  payable  to  bank  who  refoae  to 
dJaoomit  Where  a  note  is  made  by  a  debtor, 
payable  to  a  bank  by  its  corporate  name,  for 
the  purpose  of  raising  money  on  it  at  such 
bank,  to  satisfy  a  particular  debt,  and  the 
debtor  procures  a  third  person  to  become  a 
joint  maker  of  the  note,  who  signs  the  same 
''  A.  B.,  iwreiffy^^  and  the  bank  refuse  to  dis- 
count the  note,  the  creditor  for  whose  benefit 
the  note  was  made,  may,  with  the  assent  of 
the  bank,  maintain  an  action  upon  it,  in  the 
name  of  the  bank,  against  both  the  makers, 
'although  the  note  was  not  discounted  at  the 
bank,  in  pursuance  of  the  original  intention. 
Supreme  Ot^  1888,  IJtica  Bank  «.  Ganaon,  10 
Wend.^  816. 

^.  InoftOental  remedy.  A  croditor,  who 
has  pursued  the  principal  debtor  to  judgment 
and  execution,  without  effect,  is  not  bound, 
before  resorting  to  the  surety,  to  prosecute 
the  ofScer  who  had  charge  of  the  execution, 
merely  because  he  may  have  rendered  himself 
liable  for  the  debt  S^iprmM  Ot.^  1813,  Leon- 
ard V.  Giddings,  9  Jolme^  866. 

-eR.  QoaUfM  iMurt^payiaeiit  Acceptance 
firom  the  surety,  of  payment  of  the  principal 
and  interest  of  a  protested  foreign  bill  may  be 
coupled  with  a  reserration  of  a  right  to  sue 
the  other  parties  for  the  damages.  The  prin- 
cipals' liability  is  independent  of  that  of  the 
sureify,  and  thi^  have  no  right  to  inquire  into 
the  arrangement  between  the  creditor  and 
the  surety,  any  further  than  to  see  tiiatany 
payment  which  he  may  have  made  upon  the 
debt  has  been  allowed  to  them.  BufretM  Ot.^ 
1881,  Tombeckbee  Bank  t>.  Stratton,  7  Wend,^ 
429. 

€6.  ghire^B  general  aartgneea.  The  sure- 
ty took  notes  as  security  against  his  liability 
as  surety,  and  afterwards  assigned  them  and 
his  own  property  in  trust  for  his  creditors,  and 
the  assignees  oolleoted  the  ndtes  and  distributed 
the  money  in  good  fidth,— AUE,  that  they 
could  not  be  compelled  to  account  for  it  to  the 
original  creditor.  [6  Johns.  Oh.,  488.]  V. 
Chan.  Cft.^  1889,  Weed  e.  Darley,  8  Bcho^  277. 

67.  Loea  1^  fault  of  oreditor.    The  equity 


of  a  surety  will  be  extended  to  reUeye  him 
from  his  suretyship,  without  payment  of  the 
money,  when  the  oreditor  has,  by  his  own  act, 
destroyed  the  pledge  or  rendered  the  collateral 
securi^,  whidi  he  had  taken,  of  no  avail,  or 
has  put  it  out  of  his  powar  to  grre  the  surety 
the  benefit  of  the  substitution.  [4  Johns.  Oh., 
128.]  Thus,  where  the  pledgee  of  stock  which 
was  equal  in  value  to  the  debt,  refused  to  re- 
ceive the  debt  when  tendered,  but  retained 
the  stock,  and  it  became  worthless, — EelcL, 
that  the  surety  for  the  debt  was  discharged. 
F.  Chan.  Ot.y  1886,  Griswold  v.  Jackson,  2 
Mw^  461.  To  the  same  effect,  Ohanewy^ 
1881,  Sailly  «.  Elmore,  2  Paige,  497. 

6&  Motion  to  open  jiidgment  In  an  ac- 
tion against  principal  and  sureties,  the  former 
had  judgment  on  a  special  plea,  but  the  latter 
suffered  defiiult.  Judgment  was  entered  for 
all  the  defendants,  and  was  affirmed,  in  error, 
with  a  reservation  of  leave  to  apply  to  the 
court  below  to  open  the  judgment.  Held, 
that  such  application  should  be  denied,  with 
costs.  Supreme  Ot^  1846,  Supervisors  of  Al- 
bany 9.  Dorr,  1  Den.,  2(^8. 

6.  Of  Payment,  and  itiJ^eet. 

69.  Money  paid.  That  where  one  is  a 
mere  surety  for  another,  whether  he  became 
so  by  actnaJ  contract,  or  by  operation  of  law, 
if  he  is  compelled  to  pay  the  debt,  he  may  re- 
cover it  as  money  paid.  [6  T.  B.,  808.]  €t 
qfJBrrora,  1843,  Hunt «.  Amidon,  4  ffiU,  846. 

70.  Who  liable  to  the  sorety.  If  the 
surety  pays  the  debt,  he  can  maintain  an  ac- 
tion only  against  the  person  whose  legal  lia- 
bility is  discharged.  The  hiw  does  not  im- 
ply a  promise  from  other  persons  who  may  be 
benefited  by  the  payment.  Supreme  Ot,, 
1807,  Tom  0.  Goodrich,  2  Jokne.,  218. 

71.  If  a  person  becomes  surety  for  another, 
as  importer  of  goods,  in  a  bond  to  the  United 
States,  for  duties,  and  pays  the  bond,  he  may 
maintain  awumpsit  against  his  co-obligor,  al- 
though not  the  latter,  but  a  third  party,  was 
in  fact  the  owner  of  the  goods.  Supreme  Ot., 
1809,  Sluby  «.  Ohamplin,  4  Johne.,  461. 

72.  Volnntaiy  payment  Where  the  con- 
tract has  been  broken,  and  the  surety  has  be- 
come liable,  he  may  pay  the  money  without 
suit,  and  recover  it  finom  the  principal.  S^ 
preme  OL,  1816,  Mauri  e.  Heffeman,  18  Jehne,, 
68.    Oompare  Stone  «.  Hooker,  9  Oew.,  164. 

73.  The  assignee  of  a  lease,  who  is  indemni- 
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fied  by  the  assignor  against  arrears  admitted  to 
be  due,  may  pay,  on  default  of  the  assignor,  and 
resort  to  his  indemnity,  without  waiting  for  a 
distress  upon  his  property.  Ohanc&rffj  1840, 
Yeohte  v,  Brownell,  8  Faige^  212. 

74.  Actual  payniAiit  neoeaaaiy.  A  surety, 
^ua  surety,  cannot  call  on  his  principal  at  law, 
until  he  has  aotuaUy  paid  the  money.  If  judg- 
ment be  obtained  against  the  surety,  and  he  is 
taken  in  execution,  and  afterwards  discharged 
as  insolvent,  he  cannot  maintain  an  action 
against  his  principal,  without  showing  pay- 
ment, or  a  promise  to  indemnify  him  from  all 
damages  and  costs.  Charging  the  surety  in  ex- 
ecution, is  not  a  satisfaction  of  the  debt,  so  as 
to  discharge  the  principal  debtor.  Supreme 
Ct,,  1811,  Powell «.  Smith,  8  Johne,^  249. 

75.  Ghring  negotJable  note  in  payment 
The  surety  on  a  note  on  which  Judgment  had 
been  recorered  against  both  principal  and 
surety,  gave  the  creditor  his  own  negotiable 
note,  expressly  as  satisfaction  of  the  Judgment, 
and  it  was  receiyed  as  such.  Held^  that  the 
note  was  equiyalent  to  payment,  aid  that  he 
could  recover  as  for'money  paid,  although  the 
note  remained  unpaid,  and  the  Judgment  had 
not  been  satisfied  of  record.  Supreme  Ot.^ 
1814,  Witherby  «.  Mann,  11  Johns.,  518.  Fol- 
lowed [citing,  also,  10  Wend.,  501],  8p.  T., 
1848,  Elwood  V.  Deifendorf;  5  Barb,,  898. 

76.  IMaobaise  of  pilnoipaL  A  bankrupt's 
oertificate  merely  discharges  him  from  the 
debt,  and  does  not  aflbot  a  collateral  covenant 
of  his  surety.  JUT.  Y.  Superior  OU,  1848, 
Bowery  Savings  Bank  «.  Clinton,  2  SanSf,, 
118.  S.  P.,  A.  F.  Oham,  Ot.,  1845,  Storm  «. 
.Waddell,  2  Samif.  Oh.,  494. . 

77.  Payment  of  tlie  debt  lofj  a  tUrd 
party  at  request  of  the  principal,  discharges 
the  surety;  and  the  principal's  request,  and 
promise  to  repay,  does  not  inure  as  the  sure- 
ty's request.  Supreme  Ot.,  1809,  Ebnendorph 
9.  Tappen,  5  Johns,,  176. 

7a  BSoney  paid  1^  a  tenant  for  repairs 
which  the  landlord  or  his  agent  agreed  to 
pay  by  deduction  from  the  rent|  is  in  eflfoct 
payment  on  account  of  the  rent,  and  as  such 
may  be  allowed  to  the  surety.  ilT.  F.  Oom, 
PI,  1854^  Bosenbaum  «.  Gnnter,  8  B.  D.  Smith, 
208. 

79.  Onmpmintaii  A  surety  satisfying  the 
debt  by  paying  less  than  its  amount  is  en- 
titied  to  recover  the  amount  paid,  not  the 
amount  extinguished  by  that  payment.    Stt- 


preme  Ot.,  1829,  Bonney  ©.  Seely,  2  Wend., 
481. 

80.  By  tlie  mere  payment  of  the  debt,  and 
without  any  actual  assignment  from  the  credi- 
tor, the  surety  is,  in  equity,  subrogated  to  all 
the  rights  and  remedies  of  the  creditor,  for 
the  recovery  of  his  debt  against  the  principal 
debtor  or  his  property,  or  against  the  co- 
sureties or  their  property,  to  the  extent  of 
what  they  are  equitably  bound  to  contribute. 
[Nap.  Code,  art.  1251, 1252 ;  BeU's  Diet.,  art 
Beneficium;  Civ.  Code  of  Louis.,  art.  2157, 
2158 ;  2  Rob.  Pr.,  186 ;  1  Johns.  Oh.,  409 ;  2 
CaU,  125,  189;  2  Rand.,  514.]  Ohaneery, 
1886,  CuyW  V.  Ensworth,  6  Paige,  82. 

81.  Sureties  who  pay  a  Judgment-debt  of 
the  principal,  though  it  be  thereby  extin- 
guished at  law,  are  entitUd  to  the  benefit  of 
it  in  equity,  except  as  against  bona-Jtde  pur- 
chasers or  mortgagees.  [8  Leigh,  972.]  Chai^ 
eery,  1887,  Eddy  «.  Traver,  6  Paige^  521. 

82.  A  surety  paid  a  judgment  against  the 
principal  and  himself  and  when  be  paid  it 
took  an  assignment  Held,  that  the  judg- 
ment was  not,  in  equity,  to  be  treated  as  ex- 
tinguished, and  that  the  surrogate  should  al- 
low it  priority  of  payment  Supreme  Ot, 
1851,  Goodyear  v.  Watson,  14  Bofh.,  48L 

Otherwise  at  law.*  Supreme  Ot,,  1641, 
Ontario  Bank  «.  Walker,  1  Hill,  652;  184e, 
Bank  of  Salina  «.  Abbot,  8  Den^  181. 

8a  n  the  mortgagee  pqrohnaee  the  egd- 
ty  of  redenqytton  fh>m  the  mortgagor,  tlis 
mortgage  is  merged,  as  respects  a  surety  for 
the  debt,  and  the  surety  is  discharged,  or  at 
least  he  must  account  as  between  himself  aod 
the  surety,  for  the  value  of  the  equity  of  re- 
demption, and  at  the  price  which  he  paid  for 
it  A.  v.  Chan,  Ot.,  1845,  Loomer  v.  Wheel- 
wright, 8  Saindf.  Oh.,  185. 

6.  What  EownsTotes  the  Su/retff. 

A.  In  General. 

84.  An  alteratkm  of  the  agreement  dis- 
charges the  surety.    Ot.  qfErrers,  1805,  W^ 


•  Bat  see  Corey  e.  White,  8  Barb.,  12,  where  Hub 
rale  is  questioiied,  and  the  oontrary  is  held  of  e 
jadgment  against  maker  and  indoner;  which  oaie, 
and  Goodyear  e.  Watson,  supra,  were  followed  in 
a  oaee  of  a  legal  nature,  where  a  surety  who  hMd 
paid  a  judgment,  applied  for  leave  to  iaaue  ezeoa- 
tion  on  it.  Suprmt  Ct.,  1855,  Aldeu  e.  Clark,  U 
Bew.  Ft.,  S09.  I 


PRINCIPAL  AND  SURETY. 


633 


SlglUi  of  Am  PartiM,— Wliftt  laoanrntflf  tito  Banty ;— In  GtatnO. 


low  V.  Simond,  2  Oai.  Oas,^  1 ;  1888,  Gahn  v. 
Niemoewioz,  11  Wend,^  812 ;  affirming  S.  0., 
8  Faige^  614.  Supreme  Ct,y  1886,.  Golemard' 
«.  Lamb,  15  Wend,^  829. 

85.  Agreement  to  aooept  leas  sum.  An 
agreement  on  the  part  of  a  creditor  to  accept, 
from  the  principal  debtor,  a  sam  less  than  the 
stipulated  amount,  without  any  other  change 
in  the  agreement  between  them,  will  not  dis- 
charge a  surety  for  the  debt  jV.  T.  Com. 
PI,  1867,  Ellis  «.  McOormiok,  1  Eilt.,  818. 

86.  Departure  from  the  oontraot  A.,  by 
an  agreement  witti  6.,  was  to  ship  goods  be- 
longing to  B.,  and  on  his  account,  to  0.,  at 
Hamburgh,  for  the  amount  of  which  shipment 
A.  was  to  give  his  notes  to  B.,  which  were  to 
be  reimbursed  out  of  the  proceeds ;  and,  in 
case  they  fell  short  of  the  amount  of  A.*8  ad- 
yance,  B.  was  to  give  his  note,  which  D. 
agreed  to  indorse,  for  the  balance.  Part  of 
the  goods,  on  their  arrival  at  Hamburgh, 
which  was  a  neutral  port,  were  sent  by  0., 
the  consignee,  to  Rotterdam,  which  was  a 
belligerent  port,  where  they  were  sold,  and 
A.  accepted  the  proceeds  under  the  agree- 
ment Held,  that  sending  the  goods  to  Rot- 
terdam was  a  departure  from  the  terms  of  the 
agreement,  and  A.  having  virtually  ratified  the 
departure,  D.,  who  was  to  be  deemed  a  surety, 
was  discharged  from  his  liability.  Ot  of  Er- 
rort^  1806,  Ludlow  v.  Simond,  2  Oai,  Cos.,  1. 

87.  In  order  to  discharge  a  surety  in  conse- 
quence of  a  variation  of  the  contract,  or  by  a 
deprivation  of  his  equitable  rights  and  reme- 
dies, not  only  the  fact  of  suretyship  must  ex- 
ist, but  it  must  be  known  to  tiie  creditors  at 
the  time  of  the  act  complained  of.  If  the  fact 
appears  on  the  face  of  the  security,  that  is 
enough ;  if  not,  the  knowledge  of  it  must  be 
clearly  brought  home  to  the  creditors  by  the 
surety.  Ct.  o/Brrors,  1888,  Gahn  v.  Niemce- 
wicz,  11  Wend.,  812;  affirming  S.  0.,  8  Paige, 
614. 

88.  The  mere  fact  that,  at  the  time  of  mak- 
ing a  loan  secured  by  a  mortgage  executed  by 
husband  and  wife,  the  lender  knew  that  it  was 
made  to  the  husband,  and  that  the  mortgage 
was  upon  the  wife's  estate,  does  not  make 
out  that  he  knew  that  the  wife  was  only  a 
surety.    lb. 

89.  Building  oontraot.  A.  gave  his  note, 
with  sureties,  to  B.,  payable  in  labor  and  ma- 
teriab  with  reasonable  diligence  after  certain 
notice  to  be  given  by  November  1,  and  B. 


transferred  the  note  to  0.,  who,  in  May  pre- 
ceding that  date,  made  a  contract  with  A.  for 
a  building,  A.  to  be  paid  as  the  work  pro- 
gressed, and  the  note  to  be  applied  to  the  last 
payments.  Meld,  that  the  sureties  were  not 
thereby  discharged.  F.  Chan.  Ct.,  1840,  Blos- 
som V.  Farnham,  Clarke,  168. 

90.  Indemnified  surety.  The  principle 
that  dealing  with  the  debtor  so  as  to  alter  the 
contract  or  remedy  discharges  the  surety,  does 
not  apply  where  the  surety  had  previously  re- 
ceived from  the  debtor  the  amount  of  the  debt 
as  indemnity.  Supreme  Ct,  1884,  Moore  v. 
Paine,  12  Wend.,  128. 

91.  Dlvenion  of  note.  Where  a  person 
becomes  surety  for  another  in  a  note,  to  be 
used  for  a  particular  purpose,  neither  the  prin- 
cipal nor  his  representative  can  divert  it  or 
the  proceeds  to  another  purpose,  without  the 
surety's  assent.  And  if  he  do  so  divert  it, 
neither  he,  nor  any  one  with  notice  of  the  di- 
version, can  maintain  any  action  upon  it,  or 
set  up  any  right  by  virtue  of  the  transaction. 
[10  Johns.,  198;  4  Beav.,  879,  884;  S.  0.,  6 
Lond.  Jur.,  164.]  A.  V.  Chan.  Ct.,  1846,  Lee 
V.  Highland  Bank,  2  Sand/.  Ch.,  811. 

92.  Where  the  maker  of  a  note  made  an 
assignment  to  the  holder,  for  the  benefit  of 
creditors,  preferring  an  indorser  as  a  creditor, 
to  the  amount  of  the  note,  and  also  preferring 
the  holder  on  another  account  and  without 
any  mention  of  the  note ;  and  the  holder  and 
others  subsequently  released  the  debtor  from 
all  claims  and  demands ; — Held,  that  the  re- 
lease did  not  discharge  the  indorser's  claim, 
nor  aflEect  his  liability  to  the  holder.  Ct.  of 
AppedU,  1848,  Coddington  v.  Davis,  1  N.  Y. 
(1  Oomet),  186;  affirming  S.  0.,  8  Den.,  16. 

9a  BObde  of  paying  rent  Where  rent  is 
payable  quarterly,  the  landlord's  acceptance 
of  the  rent  monthly,  by  the  tenant's  request, 
does  not  change  tlie  written  lease,  nor  dis- 
charge a  surety.  K  T.  Com.  PI.,  1864,  Ogden 
V.  Rowe,  8  E.  R  Smith,  812. 

94.  XSzohange  of  premlBes.  The  tenant, 
by  a  parol  agreement,  relinquished  to  the  land- 
lord  a  part  of  the  demised  premises,  acceptiog 
another  part  instead.  Held,  that  this  was  not 
an  alteration  of  the  original  lease  which  would 
discharge  the  sureties  from  their  liability.  K 
T.  Com.  PI,  1868,  Shufeldt  o.  Gustin,  2  B.  B. 
Smith,  67. 

95.  The  temporary  occupation  of  the  de- 
mised premises  by  a  third  person  under  the 
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debt  is  legally  demandsble,  is  a  safSoient  con- 
sideration for  an  agreement  that  the  time  for 
the  payment  of  the  balance  shoald  be  extended 
nntil  it  should  be  convenient  for  the  debtor  to 
pay  it;  and  this  extension,  made  without  the 
consent  or  knowledge  of  a  surety,  will  dis- 
charge him.  Supreme  Ot,y  1867,  Newsam  v. 
Finch,  25  Barh^  176.  Compare  Draper  v. 
Romeyn,  18  Id.y  166. 

lOa  Fact  of  sure^ahlp  must  be  known. 
To  discharge  a  surety  by  giving  time,  the  fact 
of  suretyship  must  be  known  Xx>  the  creditor 
at  the  time  of  the  extension.  Supreme  OLy 
Sp.  7*.,  1848,  Elwood  o.  Deifendorf,  6  B(vrb.y 
398. 

109.  loflolvtenoy  of  principal.  If  the  cred- 
itor, for  a  valuable  consideration,  agrees  with 
the  prinoipal  to  extend  the  time  of  payment, 
the  surety  is  discharged,  whether  the  principal 
was  or  was  not  insolvent^  at  the  time  of  the 
agreement  for  extension.  Supreme  Ot,^  1886, 
Huffman  o.  Hulbert,  18  Wend.^  876. 

110.  Iqjnxy  to  rare^  ImmatariaL  An 
extennon,  though  there  be  no  proof  that  it 
has  worked  injury  to  the  surety,  dlsohargeB 
him.  Ohaneery^  1889,  Miller  «.  McOan,  7 
Paigey  461 ;  and  see  Bathbone  «.  Warren,  10 
Johm,y  687. 

111.  Lengtli  of  time  immatailaL  Where 
time  is  given  to  the  principal  debtor,  by  a  val- 
id agreement,  which  ties  up  the  hands  of  the 
creditor,  the  surety  is  discharged.  The  prin- 
ciple is  the  same  whether  the  time  be  long  or 
short.  The  creditor  must  be  in  such  a  situa- 
tion that  when  the  surety  comes  to  be  substi- 
tuted in  his  place  by  paying  the  debt,  he  may 
have  an  immediate  right  of  action  against 
the  principal.  OU  of  Brrorey  1848,  Bangs 
«.  Strong,  7  mU,  260;  affirming  8.  0.,  10 
Paigey  11. 

112.  Fraud.  If  the  agreement  to  delay  be 
made  by  the  creditor,  on  the  faith  of  a  false 
assurance  of  the  debtor  that  the  surety  has 
consented,  and  the  creditor  repudiate  the 
agreement  on  discovering  the  fraud,  the  surety 
will  not  be  discharged.  Ghaneeryy  1842, 
Bangs  «.  Strong,*  10  Paigey  11. 

113.  Vsnrloafl  agreement  An  agreement 
with  the  principal  debtor,  to  extend  the  time 
of  payment^  cannot  discharge  the  sureties,  un- 
less it  be  such  a  one  as  the  debtor  has  the 


•  Affirmed  on  other  grounds,  CV.  qf  Bmm^  1848, 
7JKa,S60. 
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right  to  enforce, 
agreement  of  the  c 
equally,  if  founded  o 
it  does  not  discharge 
peaU^  1848,  Vilas  v. 
274;  affirming  S.  C 
Oonover  v.  Mutual  L 
290;  Miller  t).  McOa 

114.  Staying  e» 
a  confession  of  Judg 
on  a  debt  to  which 
creditor  stays  execati 
he  could  have  obtai 
brought  suit,  and  no 
posed,  the  surety  is  d 
1846,  Bower  «.  Tieru 

115.  Where  the  ci 
ty*s  assent,  agrees  to 
ment,  in  part-payme: 
to  stay  proceedings  o 
praisal  and  oonveyai 
surety  is  discharged 
Bangs  V.  Strong,  7  R 
10  Paigey  11.  Folio 
Wagman  v.  Hoag,  14 

116.  Modification 
oreditors.  The  .fact 
made  by  one  only  of  t 
creditors  will  not  pn 
discharge.  Ohantvry^ 
10  Pmgey  11. 

C.  Takinj 

117.  Acoeptiiig  d< 

creditor,  by  bond  an< 
non-negotiable  note  at 
of  interesti— ir«2dE,  tha 
si!ft«ty.  The  note  did 
give  time.  Even  if  it  < 
era!  security,  and  did  i 
the  bond  and  mortgage 
agreement  that  it  shou 
1888,  Gahn  «.  Kiemo 
affirming  S.  0.,  8  PcA^ 

Ua  Taking  the  pi 
upon  the  expiration  of 
ulated  for  by  the  gua 
but  one  day  from  date, 
charges  the  guarantor, 
Fellows  V.  Prentiss,  8  . 

119.  —  draft  or  cb 


*  Affirmed,  without  die 
ofSrron,  1848,  7  HUl,  25 


PRIVATE  WAYS. 


LiCtaMnL 


under  sizteen  yean  of  age,  may  be  sent  to  Houae 
of  Befoge,  instead  of  to  prison.  2  Ban,  SkU,^  701, 
1 17  ;  amended,  Lann  qr  1840,  78,  ch.  100 ;  La»n 

?f  1846,  154,  ch.  148,  S  16 ;  amended,  Lam  e/ 
850,  670,  ch.  804;  and  tee  Lamt  qf  1850,  ch. 
24, 1 1 ;  and  £mm  <2f  1858, 1189,  ch.  608. 

3.  When  oonvicts,  mider  seventeen  vears,  may 
be  removed  from  priion,  by  order  of  inspectors, 
to  Honae  of  Befiige.  Lam  qf  1847,  617,  ch.  460, 
§  91 ;  Z<itM</1850,  29,  ch.  24,  §  2. 

4.  When  convicts,  between  sixteen  and  twenty- 
one  years  of  age,  may  be  sentenced  to  imprison- 
ment in  penitentiary  instead  of  in  state-prison. 
Z;aiM  ^1866,  251,  ch.  158. 

As  to  Prlflonen,  see  Abbbst  ;  OoMmTMrarr ; 
EzxounoK ;  Habxas  Oobfub  ;  Impbibokusnt  ; 
8hxbot« 


PRIVATE  PROPjokxx. 

OOMPBNSATIOS ;   OONBTITmONAL  LaW. 


PRIVATE  WAYa 

I.  iNeBHXBAL. 
XI.   UnDIB  THX  8TATUTX. 

I.  I^  Qbnbbal. 

1.  Of  the  origin  and  nature  of  rights  of 
private  way.  Boyoe  c.  Brown,  7  Barb,^  80 ; 
Williams  9.  Safford,  Id.,  809 ;  Miller  e.  Qar- 
ock,  8  Id,,  15S ;  Hamilton  v.  White,  6  K  Y. 
(1  Seld.)y  9 ;  afSrming  S.  0.,  4  Barb.,  60. 

2.  PreMuning  grant.  If  a  way  has  been 
nsed  oontinnonsly  and  adversely  for  twenty 
years,  a  grant  may  be  presumed.  [Oiting  many 
authorities.]  Supreme  OU,  1887,  Ck>niing  e. 
Gonld,  16  Wend.,  681 ;  3p.  T.,  1850,  Miller  e. 
Garloek,  8  Barb.,  168. 

a  This  presfunption  is  not  rebutted  by  a 
previous  prooeeding  under  the  statute,  laying 
out  the  road  as  a  private  way,  although  that 
prooeeding  were  to  be  regarded  as  absolutely 
void.  Supreme  Ot.,  J^.  T.,  1860,  Miller  v. 
Garloek,  8  Barb.,  168. 

4.  Track.  That  to  establish  a  private  way 
by  user,  the  prescription  must  be  confined  to 
one  certain  track.  Supreme  Ot.,  1888,  Holmes 
V.  Seely,  19  Wend.,  507. 

5.  Uoense.  That  the  enjoyment  of  a  way, 
though  for  more  than  thirty  years,  by  license 
of  the  owner,  confers  no  right  Supreme  Ct.^ 
1849,  Boyce  e.  Brown,  7  Barb.,  80. 

&  RaMrration  in  a  daed,-  -Held,  to  estab- 


lish a  right  of  ^ 
Smiles  e.  Hastings 

7.  Way  by  a 
land  without  accc 
right  of  way  by  o 
remaining  land  t 
Saund.,  828,  n.  6 
898;  Oro.  Jao.,  V 
3ll ;  Woob-.  on  ^ 
may  designate  th< 
and  if  he  negleot 
choose  for  himsell 
right  to  several  wf 
carried  beyond  th 
Supreme  Ot.,  1,888, 
607.  To  similar  e 
Life  Ins.  dc  Trust 
868;  1867,SmUes 

8.  Where  a  lot 
front  bounding  on 
does  not  take  ^'a  i 
through  an  alley  1; 
although  there  be 
house,  and  the  gr 
used  the  alley  as  a 
for  his  tenant  in  si 
said  to  have  an  eas 
no  right  of  way  oc 
as  the  title  to  the 
lots,  was  vested  ii 
K  7.  Superior  Ot., 
2  Baeui.,  646. 

9.  Cbange.  One 
way  without  desig 
precise  location,  oai 
been  long  fixed  b; 
oenoe,  change  it,  to 
grantee.  But  oha 
grantee  is  valid.  , 
koop  e.  Burger,  12 

10.  Defendant  d] 
had  used  a  right  of 
Plaintiff  fenced  up  1 
new  one,  which  def 
stead.  Less  than  ti 
forbade  defendant 
down  a  bridge  whic 
way.  In  trespass  b 
ant  for  passing  and 
it, — Held,  that  the  ( 
by  the  plaintifE;  the 
acquired  as  to  the  c 
as  to  the  new;  and 
pass  by  the  old  w 
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Prlie. 


Ma^hHag. 


25.  A  road  recorded  as  a  highway  for  A., 
—Eeld,  to  be  a  private  way.  Supreme  Ct.y 
1842,  Drake  v.  Rogers,  8  Bill,  604. 

26.  A  Virginia,  or  zig-sae^  fence,  projeot- 
JDg  alternately  over  the  way  and  the  oocu- 
]jant'3  land, — not  proper.  Henick  «.  Stover, 
5  Wend.,  680. 

27.  How  laid  ont,  &c.  Application  for  pri- 
vate roads,  how  made:  proceedings  thereon. 
lAiws  of  1868,  808,  ch.  174;  I  Rev.  Stat.,  517, 
§§  79,  80 ;  same  statutes,  2  /(f.,  6  ed.,  400-408  ; 
and  see  Oonat.  of  1846,  art.  8,  $  7. 

28.  There  ia  no  appeal  to  the  County  Oourt 
from  the  verdict  of  a  jury  given  npon  the  lay- 
ing out  of  a  private  road.  The  commissioners 
of  highways  must  lay  it  out  on  receiving  the 
verdict  of  the  jury  [Laws  of  1858,  809,  §  10] ; 
and  proceedings  entertained  by  the  County 
Court  on  an  appeal,  are  void  for  want  of  ju- 
risdiction. Supreme  Gt.,  1858,  People  e.  Rob- 
inson, 17  Hou>.  Pr.,  584;  8.  C,  29  Barb.,  77. 


PRIZE. 


1.  Captore.  A  mere  capture  in  battle,  fol- 
lowed by  an  immediate  recapture,  does  not 
devest  the  property  of  the  original  owner. 
Thus,  where  government  property  was  cap- 
tured, and  during  the  continuance  of  the  bat- 
tle the  plaintiff  retook  it, — Held,  that  it  did 
not  become  his.  Even  if  the  capture  vests  the 
title,  property  taken  from  the  enemy  belongs 
to  the  sovereign  of  the  captor.  Supreme  Ct., 
1816,  Cook  V.  Howard,  18  Johne.,  276. 

2.  Although  the  decision  of  a  prize  court  of 
competent  jurisdiction  is  conclusive  as  to  the 
ownership  of  the  property,  and  a  court  of 
common  law  has  no  jurisdiction  of  a  question 
of  prize,  yet  a  court  of  common  law  may  in- 
quire whether  a  condemnation  for  prize  which 
is  set  up  as  a  source  of  title,  was  pronounced 
by  a  court  of  competent  authority.  Supreme 
Ct.^  1806,  Wheelwright  t>.  De  Peyster,  1  Johns., 
471 ;  and  see  Page  v.  Lenox,  15  Id,,  172. 

As  to  Jnxiadiotlon  of  Prize  Courts,  see  Ju- 
BIBDIOTION,  94-97. 


PRIZB-nQHTINQ. 

Proceedings  to  prevent  and  punish  prize-fight- 
ing. LaiM  0/1856, 181,  ch.  98 ;  1869,  68,  ch.  87. 
The  latter  act  amended  as  to  competency  of 
witnesses.  *  Laws  qf  1860,  225,  ch.  141. 


1.  Qeneralproii 

1847,  885,  ch.  &0,  { 
same  stat.,  8  Beo.  Si 

2.  Indorsement 

8tat.,481,§7,requi 
actions  for  penaltie 
indorsed  with  a  rel 
not  apply  to  decli 
commenced  by  d 
1847,  Thayer  v.  Le 

3.  The  ol^eot  < 
the  defendant  notio 
he  is  prosecuted. 

'*  Of  the  internal  pc 
a  considerable  port 
and  imposes  a  greal 
vague.  Supreme  C 
Wend.,  85. 

4.  Anindorseme 
according  to  the 
concerning  the  incc 
plank  road  compai 
penalties  for  demai 
than  lawful  toll  in 
on  such  roads^' — ij 
1856,  Marselis  v.  Se 

5.  Sheriff  receivi 
meut  of  fee.  On  s 
quested.    2  Bev.  Siai 

6.  OfBcerareoei 
cute  and  return  the  i 

7.  Mode  of  retui 
sherifiis  and  deputy 
ch.  225,  §  8. 

8w  Obetmotingi 

an  action  for  obstm 
process,  must  aver 
cause  of  action  a| 
whom  the  writ  i 
Campbell  v.  Neely, 

9.  ProoesB.  Ev 
upon  property  unde 
incapable  of  ezecut 
fore  a  trespasser,  th 
not  authorized  to  i; 
cessary  violence  in 
the  process.  Supr 
Gulick,  ffill  AD.^ 

10.  Proceedings 

process.  2  Reo.  Sta 
1845,55,ch.69,§§l£ 
5  ed.,  741. 

As  to  Prooeu 
Sbbvios;  Wakkani 
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Frdautfda  (Wttk  of). 


Vmiteof 


FROFANB  SWBARZira. 
FoMMm.    1  Bm.  BtOL,  678,  %%  61,  68. 


PBOHZBITZON  (Writ  of). 

1.  Want  of  JwifldiotioiL  Prohibition  and 
]y>t  mandamoB  is  the  remedy  to  prohibit  the 
general  seaaions  from  entertaining  an^  appeal 
of  which  they  had  no  jurlBdiotion.  Suprtme 
Ct^  1888,  People  v.  Tompkins  General  Ses- 
nons,  19  Wend.^  15i. 

2.  The  office  of  a  prohibition  is  to  prevent 
ooartB  from  going  beyond  their  Jarisdiction  in 
the  exercise  of  jadioial,  and  not  of  ministerial 
power.  Issoing  an  ezeoation  is  not  judicial 
power.  [1  Hill,  201 ;  2  Ohitt.  Gen.  Pr.,  856 ; 
Dndl.  L.  B.,  101.]  Supreme  Ot.,  1842,  Ex^, 
Brandlaoht,  2  Eill^  867. 

3.  Where  a  Judge  haa  eired  in  the  decision 
of  a  matter  'tirithin  his  Jarisdiction,  the  remedy 
is  certiorari,  and  not  prohibition.  Supreme 
OL,  1882,  People  v.  Seward,  7  Wend.,  618. 
To  the  same  effect,  1842,  Bep.  Gordon,  2  ffiUy 
868. 

4.  Other  remedy.  The  writ  of  prohibition 
ought  not  to  issue  where  there  are  other  per- 
fectly adequate  remedies ;  and  the  court  has 
a  discretion  to  grant  or  deny  it.  [2  Nott  & 
McO.,  419.]  Supreme  Ct,  1842,  Ewp.  Brand- 
laoht, 2  HiU,  867. 

5.  Mfnlaterlal  officer.  The  writ  of  prohi- 
bition does  not  lie  to  a  ministerial  officer,  to 
stay  the  execution  of  process  in  his  hands. 
Its  office  is  to  control  courts  and  parties. 
Supreme  Ot,,  1841,  People  v.  Supenrisora  of 
Queens,  1  ffiU,  196;  explaining  People  e. 
Works,  7  Wend,,  486. 

6.  Oases  and  mode  in  which  a  writ  of  pro- 
hibition may  be  applied  for.  People  «.  Works, 
7  Wend,,  486. 

7.  To  be  leaned  only  by  Supreme  Court. 
How  obtained  and  served.  Proceedings  thereon. 
2Rev.8tai.,  687,  %%  61,  66. 

8.  Wilt  of  oonenltatton  issued.  People  v. 
General  Sessions  of  N.  T.,  8  Barh.,  144. 

9.  The  party  making  retoxn  to  prohibi- 
tion, may  require  relator  to  demur  or  plead  in 
twenty  days.  Proceedings  thereon.  £ule  61 
^1868. 


PROBOBB  OF  MAHRTAOB. 


1.  Conditloiial  promiae.  It  eeeme  that  a 
promise  by  A.  to  B.,  to  marry  B.  if  he  ever 
married,  is  void,  as  being  in  restraint  of  mar- 
riage.   Oonrad  «.  Williams,  6  ir»Z2,  444. 

2.  Promiae  of  marxled  man.  The  defen- 
dant was  married  at  the  time  of  the  promise, 
and  deceived  the  plaintiff  by  representing  that 
he  was  unmarried.  Reld,  that  the  agreement 
was  not  illegal  on  her  part,  and  the  defendant's 
disqualification  to  perform  such  a  promise,  was 
no  defence.  Supreme  Ot,  1868,  Blattmacher 
0.  Saal,  7  AhhotW  Pr,,  409 ;  S.  0.,  29  Barb,,  22. 

a  Defenoea.  The  fact  that  defendant,  after 
breaking  his  engagement^  offers  to  renew  his 
addresses,  and  that  plaintiff  refuses  to  receive 
them,  is  not,  without  an  offer  to  consummate 
the  engagement,  any  defence  to  the  acuon. 
Supreme  (X,  1826,  Southard  9.  Rezford,  6Cbi0., 
264.  Compare  Liefinann  «.  Soloman,  7  Ah- 
hoMFr,,  409,  noU. 

4.  Where  the  partiea  had  cohabited,  as 
man  and  wife,  under  a  promise  of  a  future 
marriage,  which  had  been  accepted  by  plain- 
tiff after  a  breach  of  the  defendant's  original 
promise  ^-^ffeld,  that  the  female  could  not  re- 
cover for  a  subsequent  breach  of  the  promise  •: 
but  might  recover  back  money  she  had  paid 
defendant  in  expectation  of  the  marriage  on 
an  appointed  day.  Oen,  Sees,,  1819,  McDon- 
ald 9.  McOann,  4  City  H,  Bee.,  68. 

5.  Effect  of  bad  character  of  plaintifl^  un- 
known to  the  defendant ;  or  of  subsequent  in- 
decent conduct  Palmer  V.Andrews,  7  Wend,, 
142. 

6.  Xbilioroing.  That  a  promise  to  marry 
cannot  be  specifically  enforced.  OtqfAppedb^ 
1867,  Cheney  tf.  Arnold,  16  K  Y.  (1  Smith), 
846. 

7.  Writing.  Mutual  promises  to  many  need 
not  be  in  wtmng,    2  Beo.  Stat.,  186,  §  2,  subd.  8. 

&  An  ante-niqitial  agreement^  by  the  hus- 
band, to  support  the  daughter  of  the  wife,  is 
within  the  Statute  of  Frauds  [2  Bev.  Stat,  185, 
I  2,  subd.  8],  and  is  void  if  not  in  writing. 
Ohaneery,  1844^  Matter  of  Willoughby,  11 
Paige,  267. 

As  to  the  Meaaore  of  daiiiagefl»  see  Dam- 

▲GBS. 

As  to  the  Xhridenoe  appropriate  to  actioDs 
for  breach  of  promiw,  see  Eyidbitob,  2840- 
2849. 
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As  to  what  promfee  CosMtaXm  a  marriage, 
see  MiSBiActx. 


FUBUC  ADMZNIBTRAT0R8. 

EziouTOBs  AND  Adxihibtbatobs,  774  785. 
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Hagnlatloaa  oonoerning.    1  Bm,  StaU,  6  ed., 


Oonsult^  alsOylNTBUBioN;  Patsntb  fob  Lands. 


i  JUo,  8U1L,  17: 


PUBLIC  MQNET8. 


against  persons  aooountable  for. 


PUWTBHMKNTS, 

niiiB  title  oontAlna  only  prindplM  wd  «iiMtineat8  ngn- 
rang  th«  nature,  manner,  and  meaaore  of  ponUhmenta  in 
general  For  the  meaaore  of  pnnlahment  praaerlbed  for  tlie 
▼ariona  erimea,  the  tltlea  of  the  orlmea,  reapeetiTely,  ahonld 
be  conaalted.]* 

1.  Conatltatloii.  Excessive  fines  not  to  be 
imposed,  nor  crttel  and  nnnatoial  punishments  in- 
flicted.   afu<L^1846,art.l,  S5. 

2.  The  nature  and  extent  of  the  powers  pos- 
sessed bj  the  Legislature  nnder  the  State  and 
Federal  Conslitations,  in  respect  to  j;>resGrib- 
ing  the  punishment  of  orimes, — oonsidered. 
Barker  0.  People,  8  Cmo.^  686.  See  Cohstitu- 
TioNAL  Law,  117;  229-282. 

3.  Death.  How  inflicted.  2  Bm,  Stai,,  669, 
1 26 ;  ZoiM  </1886,  299,  ch.  268 ;  1846, 181,  ch. 
118.  Compare  statutes  cited,  Homioidi,  22,  23  : 
and  Law8  qf  1862,  868,  ch.  197. 

4.  Civil  death.  Persons  attainted  under  act 
of  1779,  deeitaed  civilly  dead.  Jackson  0.  Oat- 
lin,  2  John$.<,  248 ;  aflSrmed  on  other  points,  8 
Id.,  620. 

5.  Person  sentenced  to  imprisonment  for 
life  for  felony  committed  prior  to  act  of  March 
29, 1799,  not  civilly  dead,  and  his  estate  not 


*  The  Btfttates  define  nomeroiw  oifenees,  as  to 
which  DO  a4indicBtionB  are  to  be  fonnd  in  the  re- 
ports. For  the  panisbments  prescribed  for  either 
of  these,  the  provieions  of  the  Revised  Statutes,  or 
Besaion  Laws,  relating  to  the  offenoe  In  queation, 
and  its  penalty,  should  be  examined. 


devested.  Chane&r 
wood,  6  Johm,  (7A., 
Wood,  4  Id.,  228. 

a  History  of  the 
lb. 

7.  A  person  sentei 
state-prison  fbr  life, 
civilly  dead.    2Av.i 

8.  A  sentence  of 
prison  for  any  term 
all  the  civil  rights  of  1 
forfeits  all  public  offi 
authority,  or  power,  c 
prisonment.    2  Beo.  i 

UMST  AHD  RiVIVAL,  11 

convicted  of  two  or  m 
shall  have  been  prone 
offenoe,  the  imprisoni 
sentenced  upon  the  s 
conviction,  shall  con 
of  the  first  term  o 
he  shall  be  adjudged 
the  second  term  of  i 
maybe.    2Reo,8ua,, 

10.  Offender  declar< 
ment  for  a  term  not  1< 
of  years— no  limit  to  t 
clared— may  be  sente 
life  or  fbr  any  numlx 
such  as  are  prescribed. 

11.  Tenn.  No  sen 
state-prison  to  be  for 
Rev.  Stat.,  100,%  12  • 

12.  Where  convicts 
impriscmed  in  the  state 
tliim  two  years,  the  co 
of  the  sentence  that  It 
and  November,  unlesi 
sentence  may  be  fixed 
ch.  171,  S  6. 

13.  Rlghtaofoon^ 
vict  sentenced  to  impri 
is  under  the  protection 
to  his  person,  not  autl 
ble  in  the  same  mane 
tenced  or  convicted.    1 

14.  Flnea.  Upon  a 
punishable  by  Imprison 
in  relation  to  which  n< 
the  court  may  impose 
exceeding  $200.    2  Re 

15.  When  a  fine  sh 
corporation,  the  same  i 
aaa  against  their  person 
2  Rev.  Stat.,  747, 1  87. 

16.  Nominal  fine  ( 
circumstances  are  sho 
determining  the  punia 
ran,  2  John$.  Cos.,  *i 
Vermilyea,  7  Cato.,  IC 


*  Section  1  of  Laws  of 
dently  intended  as  an  an 
Bubetitnting  one  year  fo 
reference  is  made  to  seoti 
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17.  Foifditnres.  No  conviction  except  upon 
ftn  outlawry  for  treason,  Bhall  work  a  forfeiture 
of  chattels,  lands,  &o.  All  forfeitures  to  the  Peo- 
ple, in  the  nature  of  deodands,  or  in  cases  of  sui- 
cide, or  where  any  person  shall  flee  from  justice, 
are  abolished.     2  Reo.  Sua.,  701,  §  22. 

18.  Common-law  pnnlnhmanto  of  offences 
provided  for  by  Revised  Statutes, — prohibited. 
2  Rev.  Stai.,  701,  §  16. 

19.  Attempts.  The  measure  of  punishment 
for  attempts  to  commit  crimes,  regulated.  2  Rev, 
Suu.,  698,  §  8. 

20.  The  power  to  punish  by  imprisonment 
in  a  state-prison,  upon  a  conviction  for  an  at- 
tempt to  commit  a  crime,  is  not  limited  to 
those  cases  where  the  imprisonment  in  the 
state-prison,  if  the  crime  attempted  had  been 
oonsammated,  must  be  for  four  years  or  more; 
but  in  all  cases  where  the  crime  attempted 


may  be  punished  four  years  or  more  in  a  state- 
prison,  the  court  may  sentence  the  convict  to 
imprisonment  in  a  state-prison  for  a  time  not 
exceeding  one  half  of  the  longest  time  of  im- 
prisonment prescribed  for  a  conviction  of  the 
offence  attempted.  Suprems  Ct.^  1864,  Mackar 
«.  PeopTe,  1  Parh,  Or.,  469. 

21.  Thus,  as  grand  larceny  is  punishable  for 
a  term  of  not  more  than  five  and  not  less  than 
two  years,  a  person  convicted  of  an  attempt 
to  commit  grand  larceny,  maybe  sentenced  to 
imprisonment  in  the  state-prison  for  two  years 
and  six  months.    Ih, 

For  the  construction  of  Constitational  pro- 
visions relative  to  punishment  of  crimes,  m 
OowsTiTtJTioNAL  Law,  117,  145  149,  229-282, 


Q. 


Qtr AHAN  TIN  it. 

1.  Tho  widow's  right  to  tarry  in  the  chief 
bouse  of  her  husband,  determines  on  the  ex- 
piration of  forty  days,  whether  her  dower  has 
been  assigned  to  her  or  not.  After  the  expi- 
ration of  that  time,  the  heir  may  expel  her,  and 
put  her  to  her  suit ;  and  she  is  not  thereafter 
protected  from  an  action  of  ejectment  by  the 
heir,  or  by  any  person  deriving  the  title  from 
him.  Supreme  CL,  1810,  Jackson  «.  O^Don- 
aghy,  7  Johns.,  247;  1888,  Siglar  v.  Van  Hi  per, 
10  Wend.,  414. 

2.  A  widow  may  tarry  in  the  chief  house 
of  her  husband  forty  days  after  his  death, 
whether  her  dower  be  sooner  assigned  to  her  or 
not,*  without  being  liable  to  any  rent  for  the 
same,  and  in  the  mean  time  she  shall  have  her 
reasonable  sustenance  out  of  the  estate  of  her 
husband.    1  Rett.  Stat.,  742,  §  17. 

8.  Xnaolvent  oatata.  Cbildran.  The  pro- 
vision of  1  Rev.  Stat.,  742,  §  17, — which  gives 
a  widow  her  reasonable  sustenance,  out  of  the 
estate  of  her  husband,  during  her  quarantine, 
— applies  to  insolvent  estates;  but  contem- 
plates only  the  sustenance  of  the  widow  her- 
self. Chancery,  1844,  Johnson  v.  Oorbett,  11 
Paige,  265. 

4.  This  statute  has  no  application  to  lease- 
hold property.    It  relates  only  to  lands  of 

*  That  this  danse  is  a  qaaliiioation  of  ths  former 
role,  see  Jacksoo  v.  O'Donaghy,  7  Johnt.,  247. 


which  the  widow  is  dowable.    If.  7.  Superior 
Ct.,  1848,  Voelokner  t>.  Hudson,  1  SanSf,,  216. 
As  to  Health  lawa,  see  Health. 


QUS8TION8  OF  LAW  AND  FACT. 

1.  Abandonment  Whether  an  abandon- 
ment was  accepted  or  not,  is  a  question  of  fact 
for  the  jury.  Supreme  Ot^  1808,  Bell «.  Smith, 
2  Johns.,  98. 

2.  AoQoont  atatad.  Whether  a  given  tran- 
saction amounts  to  an  aooount  stated  is  a 
question  of  law,  and  not  of  fact.  Ct,  of  Ap- 
peals, 1854,  Lockwood  «.  Thome,  IIN.Y.  (1 
K&m.),  170. 

a  Adverae  poaaeaaion.  Where  there  is 
no  dispute  as  to  the  facts,  the  question  whether 
there  has  been  an  adverse  possession  is  a  ques- 
tion of  law.  IT,  F.  Supei-ior  Ct,,AS64,  Bowie 
V.  Brahe,  8  Jhier,  85.  Supreme  Ct.^  1858. 
Munro  «.  Merchant,  26  Barl.,  888. 

4.  The  practice  of  submitting  a  case  to  the 
jury  upon  the  presumption  of  a  conveyance 
for  the  purpose  of  upholding  the  possession,  ' 
after  a  great  lapse  of  time,  does  not  apply  to 
a  case  where  the  question  is  purely  one  of 
constructive  adverse  possession,  founded  upon 
an  instrument  in  wiiting,  and  an  actual  pos- 
session of  a  small  portion  of  land  conveyed. 
Supreme  Ct,,  1858,  Munro  9.  Merchant,  26 
Barb,,  388. 
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5.  Ji^eiat'M  authority.  In  an  action  to 
charge  a  principal — e.  ^.,  a  carrier — ^for  an 
act  of  the  agent^  the  authority  of  the  agent  is 
a  question  for  the  jury.  Supreme  Ot^  1864, 
Thurman  v.  Wells,  18  Barh.^  600.  Compare 
t7i/Va,  46. 

6.  Whether  an  agent  had  exceeded  his  in- 
structions in  a  peculiar  case, — Eeld^  a  question 
of  fact  for  the  jury.  McMorris  v,  Simpson,, 
21  Wend.,  610. 

7.  Alteration  of  InBtniixient.  Whether  an 
alteration  appearing  upon  the  face  of  an  agree- 
ment inter  partes^,  was  made  before  or  after 
its  execution,  is  a  question  of  fact  for  the  jury 
to  determine,  in  view  of  all  the  circumstances. 
Supreme  Ct,y  1854,  Pringle  v.  Chambers,  1 
AlbotW  JPr.,  68.  S.  P.,  K  F.  Com.  PI,  1861, 
Maybee  v.  Sniffen,  2  E.  D.  Smith,  1 ;  S.  C, 
more  fully  reported,  10  j^.  Y.  Leg.  Obe.,  18. 

8.  Where  the  alteration  is  suspicious  on  its 
face,  it  is  a  question  for  the  court  whether  the 
evidence  offered  in  explanation  of  the  altera- 
tion is  sufficient  to  entitle  the  instrument  to 
be  read.  Whether  a  paper  is  proper  to  be 
read,  is  always  a  question  for  the  court.  Su- 
preme Ot.y  1850,  Tillou  V.  Clinton  &  Essex 
Mutual  Ins.  Co.,  7  Barb.,  564. 

9.  Aasent  As  mere  omission  to  object  to 
the  manner  in  which  a  sheriff  performs  his 
official  duty,  is  no  evidence  of  assent  to  his 
course,  it  should  not  be  left  to  the  jury  to  say 
whether  a  party  has  assented  to  the  acts  of 
a  sheriff,  unless  there  is  other  evidence  than 
that  he  failed  to  object.  J^.  F.  Superior  Gt., 
1858,  Moore  tj.  Westervelt,  2  Duer,  69.* 

10.  AnotioiL  Whei^  an  auction  sale  is  ob- 
jected to  on  the  ground  that  the  owner  bid  at 
the  sale,  it  is  a  question  of  fact  for  the  jury,  on 
all  the  circumstances,  whether  the  sale  was 
fair.  N,  F.  Superior  Ct^  1849,  Minturn  v. 
Allen,  8  Sandf.,  60 ;  affirmed,  7  K  T.  (8 
Seld.\  220. 

11.  Bound  to  know.  Whether  a  .carrier 
is  **  bound  to  know"  the  character  of  the  con- 
tents of  packages  intrusted  to  him,  is  a  ques- 
tion of  law  upon  the  facts ;  not  a  question  of 
fact  for  a  jury  to  find.  Supreme  Ct.,  1865, 
Berley  v.  Newton,  10  ffow.  Fr.,  490. 

12.  Buildings.  In  a  suit  for  penalties,  for 
erecting  buildings  prohibited  by  fire  laws, 
whether  a  certain  erection  is  to  be  deemed 


*  See  Author  decisions  in  this  case,  1  JSoew.,  857 ; 
9^  N:  7.  (7  SmUh),  108. 


several  distinct  buildings,  or  only  one,  is  a 
question  for  the  jury.  Supreme  Ct.,  1887, 
Langdon  v.  Fire  Department  of  N.  Y.,  IT 
Wend^  234. 

13.  Compensation.  The  plaintiff  rendered 
services  to  a  corporation,  under  a  formal  ap- 
pointment, but  with  no  arrangement  for  com- 
pensation; and  there  was  evidence  tending  to 
show  that  he  expected  compensation  only  from 
the  incidental  advantages  of  his  connection  as 
a  partner  with  another  officer  of  the  company. 
Held,  a  proper  question  for  the  jury,  whether 
the  services  were  intended  to  be  gratuitous  as 
respected  the  company.  Ct.  of  Appeals^  1859, 
Pendleton  «.  Empire  Stone  Dressing  Ca.,.  19 
K  F.  (5  Smith),  18. 

14.  Contract.  Whether  a  contract  was 
made,  is  a  question  of  fact ;  what  the  contract 
means,  is  a  question  of  law.  Supreme  Ct., 
1857,  Latham  «.  Westervelt,  26  Barb.,  266. 

15.  That  it  is  the  duty  of  the  court — not  of 
the  jury — to  determine  the  validity  and  effect 
of  a  contract,  whether  written  or  parol,  the 
terms  of  which  are  not  disputed.  Ohapin  v. 
Potter,  1  ffilt,  866. 

As  to  Contracts,  see  supra,  7-10, 18 ;  infra, 
16,  28,  86-87,  68, 77-BO,  83-86,  87,  89. 

16.  Date  of  instrument.  It  is  a  question 
of  fact  when  an  instrument  bearing  no  date 
was  made.  Ct.  of  Appeals,  1864,  Ooons  v. 
Chambers,  1  Abbotte'  Fr.,  165. 

17.  —  of  oonvenion.  Time  of  the  conver- 
sion, being  material,  in  trover,  was  Held,  a 
question  of  fact  for  the  jury.  Supreme  Ct.y 
1828,  Hyde  v.  Stone,  9  Cou>.,  280. 

18.  Deceit.  In  action  for  inducing  plain- 
tiff to  sell  goods  by  false  representations,  the 
question  whether  the  representations  used 
were  sufficient  to  mislead  the  plaintiff,  is  a 
question  of  fact  for  the  jury.  Ct.  of  AppeQlSy 
1868,  Moore  «.  Meaoham,  10  K  F.  (6  Seld.), 
207.  Oen.  Sese.,  1828,  People  v.  Dalton, 
2  Wheel.  Cr.,  161. 

19.  In  actions  for  goods  alleged  to  have 
been  obtained  by  fraud  or  deception,  whether 
the  circumstances  shown  are  sufficient  to  make 
out  the  fraud  or  deception,  is  a  question  for 
the  jury.  Supreme  Ct.,  1818,  Wood  worth  t>. 
Kissam,  15  JohTie.,  186;  S.  P.,  1854,  Buckley 
V.  Artcher,  21  Barb.,  685. 

20.  Deliirery.  Whether  delivery  of  goods 
sold  for  cash  on  delivery,  was  absolute  or  con- 
ditional, is  a  question  for  the  jury.  Supreme 
Ct.,  1857,  Fleeman  «.  McKean,  26  Ba/rb.,  474. 
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2X  Defendant  ordered  260  barrels  of  ce- 
ment; and  plaintiff  sent  280  by  a  carrier. 
Held^  in  plaintiff's  action  for  the  price  of  250 
barrels,  that  he  was  improperly  nonanited  on 
the  ground  of  the  excess.  It  should  haye  been 
left  to  the  Jury  to  say  whether  the  260  bar- 
rels were  sent  as  a  compliance  with  the  order, 
or  with  intent  to  charge  defendant  with  the 
excess.  Ot,  ofErrvn^  1848,  Downer  «.  Thomp- 
son, 6  mi\  208. 

22.  Deviation.  Where  a  question  of  de- 
Tiation  depends  on  circumstances  peculiar  to 
the  pursuit  in  which  the  vessel  was  engaged, 
and  the  evidence  is  not  decisive,  the  question 
belongs  to  the  jury.  N,  F.  Superior  OU^  1849, 
Ohild  9.  Sun  Mutual  Ins.  Co.,  8  8an^,^  26. 

23.  Doe  oooxae  of  law.  Upon  a  guaranty 
to  pay  a  debt,  "  if  not  collected  in  due  course 
of  law,"  the  question  whether  the  proceedings 
were  in  due  course  of  law,  is  a  mixed  question 
of  law  and  fact,  which  should  be  submitted  to 
the  Jury.  Supreme  Gt.^  1884,  Backus  v.  Ship- 
herd,  11  Wend,^  629 ;  1858,  Penniman  o.  Hud- 
son, 14  Barb,^  579.  Oompare  Thomas  v.  Woods, 
4  (7(W.,  178;  Oumpston  v.  McNair,  1  Wend.y 
467. 

24.  ZbEemptkm.  Whether,  under  a  statute 
exempting  ^'necessary"  furniture,  tools,  &c., 
firom  execution,  given  articles,  claimed  as  ex- 
empt, are  necesiory^  is  a  question  of  fact  for 
the  Jury.  Supreme  Cft.,  1845,  Willson  v.  Ellis, 
1  JTen,,  462;  1849,  Whitmarsh  o.  Angle,  8 
Cede  £.,  58 ;  S.  0.,  8  Am.  Law  B.,  IT.  /SI,  595. 

25.  Foretgn  law.  The  question,  what  is 
the  law  of  a  foreign  country,  a  question  of  fiict 
Western  v.  Genesee  Mutual  Ins.  Oo.,  12  i\r.  F. 
(2  KerTL\  258. 

26.  Vtmiid  is  a  question  of  law ;  especially 
where  there  is  no  dispute  about  facts.  It  is 
the  Judgment  of  law  on  facts  and  intents.  Su' 
preme  Ot,^  1812,  Sturtevant  v.  Ballard,  9 
-«/<?An«.,887;  1829,  Jennings  9.  Garter,  2  F«n^., 
446. 

27.  Although  fraud  is  a  question  of  fact, 
yet  it  is  a  question  of  law  whether  the  evl- 
dence  offered  tends  in  any  respect  to  make 
out  fraud.  Supreme  Ot.^  1857,  Gage  «.  Par- 
ker, 25  B(»rh.y  141;  Erwin  v.  Yoorhees,  26 
/<«.,  127. 

28.  Question  of  '*  fraudulent  intent*'  In  cases 
under  provisions  of  Revised  Statutes  relative  to 
firaudment  conveyances— declared  a  question  of 
&ct  and  not  of  law.    2  Bev.  8UU,,  187,  §  4. 

29.  It  is  the  province  of  the  court  and  not 


of  the  Jury  to  pass  upon  the  legal  effect  of  sn 
assignment,  where  the  queetioii  is  whetiier  the 
provisions  of  the  instrument  are  anoh  as  reudflr 
it  void  for  fraud  against  creditors  (under  2  iSfv. 
8tat.y  185,  §  1);  it  is  error  to  aabmit  to  the 
Jury  the  question  what  was  the  intent  of  the 
parties  in  making  it  Supreme  OL^  1841, 
Goodrich  e.  Downs,  6  E%U,  488;  1847,  Shel- 
don ti  Dodge,  4  iW,  217.  To  nearly  same 
effect  is  Ot.  qf  Brrore^  1888,  Ounningbam  «. 
Freeborn,  11  Wend.,  240. 

20.  So  held,  of  a  chattel  mortgage  where 
tiie  question  was  whether  it  was  not  void  oa 
its  face  as  creating  a  trust  for  the  use  of  the 
mortgagor,  within  the  prohibition  of  2  Ber. 
Stat.,  185,  §  1.  ir,  Y.  Oom.  Fl,  1852,  Spies 
V.  Boyd,  1  B.  D.  Smith,  446;  8.  0.,  UN,  7. 
Leg.  OU.,  54.  S.  P.,  Gt.  of  AppeaU,  1858, 
Edgell  V.  Hart,  9  K  T.  (6  Seld,\  218. 

31.  The  question  whether  the  omisrion  to 
change  the  possession  under  a  sale  or  mort- 
gage of  chattels,  was  with  an  interU  to  defrand 
creditors,  is  a  question  of  fkot  to  be  submitted 
to  the  Jury.  Ot.  qf  Brrore,  1840,  Smith  f. 
Acker,  28  Wend,,  658 ;  1841,  Cole  v.  White, 
26  Id.,  511 ;  1842,  Hanford  v.  Artcher,  4  JSifl; 
271.  Cft.  qf  AppeaU,  1848,  Butier  «.  IfiUer, 
1  N.  7.  (1  Comet),  496 ;  1850,  Thompeon  «. 
Blanchard,  4  K.  Y.  (4  Comet),  808;  1859, 
Gardner  v.  McEwen,  19  IT.  Y.  (5  SmUh),  128 
Supreme  Ct.,  1850,  Bishop  e.  Oook,  18  Barh^ 
826;  1854,  Gh*oat  «.  Rees,  20  Id,  26.  N,  Y. 
Superior  Ct.,  1856,  Stewart  v.  Slater,  6  Dwr, 
88.  Oompare EdgeU V.Hart, 9 JV.F. (5 ^S^), 
218.    See,  also,  Ohattbl  MoRTOAaa,  103-128. 

32.  If  no  evidence  is  offered  of  the  consid- 
eration paid  for  the'  sale,  there  is  nothing  to 
be  left  to  the  Jury.  The  law  declares  the  sale 
void.  It  is  only  on  proof  of  a  good  conadera- 
tion  that  the  cause  goes  to  the  Jury  on  the 
question  of  fraud  in  fact.  Supreme  Ct,,  18W, 
Allen  V.  Oowan,  28  Barh.,  99. 

33.  That  in  an  action  to  obtain  chattels 
purchased  at  a  sale  on  execution  the  qnestioa 
whether  there  was  an  intent  to  defraud  cred- 
itors;— whether  the  property  was  in  view  of 
the  bidders ;— whether  it  was  offered  injudi- 
cious lots,  &c.— are  questions  of  feet  for  the 
Jury.  Bruce  e.  Westervelt,  2  E.  D,  3mih, 
440,460. 

34.  In  an  action  by  a  Judgment  and  execu- 
tion creditor  of  one  of  two  partners,  to  eet 
aside  a  transfer  of  his  interest  in  the  property 

1  of  the  firm  of  his  copartner,  as  being  a  fiaud 
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upon  the  indiyidnal  creditors  of  the  transfer- 
ring partner,  the  question,  whether  saoh 
transfer  is  made  with  intent  to  defraud,  is  one 
of  fact,  and  not  of  law.  K  Y.  Superior  (7t, 
1857,  Griffin  v.  Oranston,  1  Bomo.^  281. 

As  to  nrand,  compare,  also,  nfpro,  7,  10, 
18,  19. 

35.  Qrant.  The  construction  of  the  terms 
of  a  grant,  is  matter  of  law,  but  the  ques- 
tion what  premises  are  embraced  by  it,  de- 
pending on  evidence  outside  the  grant  itself, 
— e,  g.y  proof  relative  to  identity  of  landmarks 
referred  to, — is  for  the  jury.  Supreme  Ot.^ 
1811,  Frier  o.  Jackson,  8  JbArw.,  495,  508. 

36.  If  there  is  no  dispute  about  facts,  the 
question,  what  premises  are  enfbraced  by  the 
terms  of  the  instrument,  is  for  the  court  Su- 
preme  Ot,^  1852,  St.  John  o.  Bumpstead,  17 
Bcvrh,,  100. 

37.  Identity  of  Instrnment  Question  of 
identity  of  written  instrument, — Held^  under 
the  circumstances,  queetion  of  fact  for  the 
Jury.  Jackson  v.  Betts,  6  Obto.,  877 ;  Bank  of 
Gape  Fear  v.  Gomez,  7(2.,  485. 

38.  Inauranoe.  Whether  circumstances  not 
communicated  to  the  insurer,  by  an  applicant 
for  insurance,  when  applying  for  the  policy, 
were  materiid  to  the  risk,  and  therefore  ne- 
cessary to  be  communicated,  is  a  queetion  of 
fact  for  the  jury.  Pougl,  260, 896,  n. ;  4  Bos. 
h  P.,  14,  151;  1  Oai.,  229;  8  Ball.,  491;  1 
Oond.  Marsh.,  478,  6,  n.;  6  Or.,  274,  888.] 
CLcfErrore^  1815,  Fireman's  Ins.  Oo.  v.  Wal- 
den,  12  Johne,^  518.  Supreme  Ot,^  1806,  Liv- 
ingston «.  Delafield,  1  Id.^  522 ;  1848,  Burritt 
V.  Saratoga  Gounty  Mutual  Ins.  Go.,  5  Hill^ 
188.  Ot.  of  Appeals^  1848,  Gates  «.  Madison 
Gounty  Mutual  Ins.  Go.,  2  K.  7,  (2  C<meU\ 
48.    Oompare  ir^a^  88. 

39.  What  length  of  time  is  within  the  usual 
time  for  a  vessel  to  perform  a  voyage,  is  a 
question  of  fact  for  Uie  jury.  Supreme  OU^ 
1800,  Mackay  v.  Rhinelander,  1  Johns.  (7<m., 
408.    Oompare  infra^  81,  82. 

40.  Whether  a  vessel  insured  for  a  limited 
time,  and  unheard  from,  was  lost  within  the 
time  fixed  in  the  policy,  or  afterwards,  is  a 
question  of  fact  for  the  jury.  So  held^  though 
Uiere  had  been  two  violent  storms,  one  during 
the  policy  and  one  after  its  expiration,  and  the 
owners  had  insured  again  after  knowledge  of 
the  second  storm.  Supreme  Ot^  1804,  Brown 
V.  Neilson,  1  (7at.,  525. 

41.  Whether  preliminary  proo&  of  loss  ftir- 


nished  are  sufficient  to  satisfy  the  requirements 
of  the  policy,  and  whether  facts  shown  will 
amount  to  a  waiver  of  defects  in  the  proofs^ 
are  questions  of  law  for  the  court.  But 
whether  the  proofs  were  furnished,  or  the 
acts  done  which  are  relied  on  as  constituting 
a  waiver,  are  questions  properly  left  to  the 
jury.  N,  F.  Com.  PI,  1864,  Miller  «.  Eagle 
Life  &  Health  Ins.  Go.,  2  E.  D,  Smith,  268. 

42.  Whether  erecting  additional  buildings  to 
those  covered  by  a  policy,  increases  the  risk,  i» 
a  question  of  fact  for  the  jury.  Supreme  Gty 
1848,  Grant  9.  Howard  Ins.  Go.,  5  Eill,  10. 

43.  Whether  keeping  a  small  quantity  of 
tow  in  a  building  amounts  to  *' using  it  for 
storing  flax,'^  within  a  prohibitory  condition 
in  a  policy, — Held,  a  question  of  fact  for  the 
'jury.  Supreme  Ct,,  1852,  Hynds  «.  Schenec- 
tady Gounty  Mutual  Ins.  Ga,  16  Ba/rb,,  119; 
affirmed,  11  K  F.  (1  Kern,),  554. 

As  to  Insurance^  compare,  also,  evprok,  1, 
12,22;  iVra,  72,  82,  86. 

44.  Interest  The  right  to  interest,  a  ques- 
tion of  law,  depending  on  the  facts  of  tiie  case. 
Liotard  v.  Graves,  8  Oai,,  226. 

45.  Xnatmotiona.  Whether  instructions 
given  by  a  justice  to  another  person,  depu- 
tizing him  to  fill  up  a  summons,  are  complete, 
so  as  to  enable  the  latter  to  fill  up  the  instru- 
ment as  a  mere  ministerial  act, — is  a  question 
for  the  jury.  Supreme  Ct,,  1850,  Borrodaile  v. 
Leek,  9  ^vrb.,  611.    Oompare  eupra,  5. 

4&  IdbeL  In  an  action  for  a  libel,  the 
question  whether  the  article  is  libellous  on  its 
&ce,  independent  of  extrinsic  facts,  is  a  ques- 
tion of  law  for  the  court.  N,  F.  Superior  Ct,^ 
1851,  Mattiiews  v.  Beach,  5  Sand/,,  256. 

47.  The  disclosure  by  a  public  minister  of  his 
instructions^  is  not  per  $e  traitorous.  Whether 
it  was  so  or  not  in  a  given  case,  is  a  question 
which  should  be  submitted  to  the  jury.  So 
heJd^  in  an  action  for  libel  for  charging  a  pub- 
lic minister  with  having  traitorously  betrayed 
the  secrets  of  his  government.  Supreme  Ct,, 
1810,  Genet  v.  Mitchell,  7  Johne,,  120. 

48.  If  the  article  is  libellous,  it  is  for  the 
jury,  and  not  for  the  court  to  say  whether  it 
is  applicable  to  the  plaintiff.  So  held,  where 
the  article  did  not  in  terms  apply  to  plain- 
tiff. Supreme  Ot,,  1854,  Green  «.  Telfair,  20 
Barb.,  11. 

49.  BCalioe.  In  an  action  for  malicious 
prosecution,  the  question  whether  there  was 
actual  ffiaZioe,  is  a  question  of  fiMt  for  the  jury. 
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N.  Y.  Superior  Ot,  1858,  Bulkeley  «.  Smith, 
2  Duwr,  261 ;  S.  0.,  11  i^.  F.  Leg,  Ole.^  800. 

50.  NegUgenoe.  In  an  action  for  damages 
for  negligence,  where  the  facts  are  disputed, 
the  qnestion  whether  there  was  negligence 
mast  be  submitted  to  the  jnry  (unless  there  is 
a  demurrer  to  evidence).  When  the  facts  are 
ascertained,  whether  they  will  amount  to  neg- 
ligence is  a  question  of  law.  But  the  facts  are 
for  the  jury.  Supreme  Ot,^  1817,  Foot «.  Wis- 
wall,  14  John8.y  804. 

51.  Where,  on  the  other  hand,  the  facts  are 
clearly  ascertained,  the  question  whether  the 
party  is  chargeable  with  negligence  is  a  ques- 
tion of  law.  IT.  F.  Superior  Ct.y  1868,  Moore 
ff,  Westervelt,  2  Duer^  69;  S.  0.  again,  1 
Bo9UD,,  867.* 

52.  Where  the  facts  upon  which  the  charge 
of  negligence  depends  are  disputed,  there  arises 
what  is  improperly  termed  a  mixed  question 
of  law  and  fact;  that  is,  the  Jury  are  to  ascer- 
tain the  facts,  and  the  court  must  Instruct 

(  them  as  to  the  rule  of  law  to  apply  to  the 
facts  as  they  shall  find  them.  N,  F.  Superior 
CUy  1867,  Purvis  v.  Ooleman,  1  Boew,^  821. 

53.  It  is  a  question  for  the  jury  whether, 
under  the  peculiar  circumstances  of  the  case, 
a  child  permitted  to  go  through  the  streets,  at 
an  age  of  six  or  seven  years,  was  or  was  not 
possessed  of  sufficient  discretion  to  avoid  ordi- 
nary accidents ;  so  that  in  case  of  iiijury  to  it 
by  negligence  of  third  parties,  the  permitting 
it  to  be  unattended  is  negligence  on  its  part, 
which  would  bar  an  action.  Ct.  ofAppeaU^ 
1856,  Oldfield  «.  N.  T.  dt;  Harlem  R.  R.  Co., 
14  K  F  (4  K&m,\  810;  affirming  S.  0.,  8  E. 
D.  Smith,  108. 

54.  In  an  action  against  a  railroad  company 
for  running  over  the  plainti£^  it  appeared  that 
the  plaintiff  who  lived  in  the  immediate  vi- 
cinity of  the  track,  drove  on  a  trot  across  the 
track  of  the  road,  without  taking  the  slightest 
precaution  to  ascertain  the  proximity  of  the 
locomotive,  ffeld^  negligence  as  a  matter  of 
law,  and  the  judge  at  the  circuit  should  have 
nonsuited  the  plaintiff.  Negligence  is  un- 
doubtedly often  a  mixed  question  of  law  and 
fact ;  and  when  so,  it  should  be  submitted  to 
a  jury.    When  the  negligence  is  sought  to  be 


»  EevetBed,  21  iT.  F.  (7  Smith),  108.  The  Coart 
of  Appeals  put  their  reversal  upon  another  point ; 
but  intimate  an  opinion  that  on  the  foots  of  the  case 
the  question  of  negligence  should  have  been  left  to 
the  Jury. 


proved  by  other  facts,  the  question  is  for  the 
jury.  They  are  to  say  whether  the  facts  jus- 
tify, by  fair  reasoning,  the  finding  of  the  main 
fact  in  issue.  But  when  the  direct  fact  in  issue 
is  established  by  undisputed  evidence,  and  such 
fact  is  decisive  of  the  cause,  a  question  of  law 
is  raised  which  the  court  should  decide.  Su- 
preme Ot,,  1868,  Dascomb  c.  Buffalo  &  State 
Line  R.  B.  Co.,  27  Ba/rh.,  221.  To  the  same 
effect  are  Steves  «.  Oswego  &  Syracuse  R.  R, 
Co.,  18  K  F  (4  Smith),  422 ;  Mackey  v.  N.  Y. 
Central  R.  R.  Co.,  27  Barh.^  528.  See,  also, 
Brooks  V.  Buffalo  &  Niagara  R.  R.  Co.  (Ot.  of 
Appeals),  27  Barl,,  682,  note;  and  BrendelJ  v. 
BuflEalo  &  State  Line  R.  R.  Co.  (Circuit),  II, 
584,  note, 

55.  Whether  proper  care  has  been  ased  in 
the  construction  of  a  public  work, — e.  g,,  a 
railroad^— or  in  making  an  excavation,  fencing 
a  ndlway,  ico.,  is  a  question  of  fact  for  the  jury. 
Ot.  o/Brrore,  1842,  Brown  t>.  Mohawk  &  Hud- 
son R.  R.  Co.,  ffouf,  App,  Cm.,  62, 66.  Ot  of 
Appeals,  1857,  Poler  t>.  N.  Y.  Central  R.  R. 
Co.,  16  IT.  F.  (2  Smith),  476.  K  T.  Superior 
Ot  (1842?),  Hart  v,  Baldwin,  1  IT.  F.  Leg. 
Ohs,,  189. 

56.  In  an  action  against  a  municipal  corpo- 
ration for  obstructing  access  to  plaintiff's  lot 
by  erecting  or  repairing  a  public  building^— 
e.  g.,  a  market, — the  question  whether  the  ob- 
struction was  carried  to  an  unneceasaiy  or  nn- 
reasonable  degree,  or  was  continued  for  an  un- 
reasonable length  of  time,  is  a  question  for  the 
jury.  j^.  F.  Superior  Ot,,  1867,  St.  John  c. 
Mayor,  &c.,  of  N.  Y.,  6  Du&r,  816;  8.  0.,  18 
ffow.  Pr.,  627.  Compare  Vermilya  «.  Austin, 
2  E.  D.  Smith,  208 ;  Brown  v.  Mohawk  & 
Hudson  R.  R.  Co.,  Eoto,  App.  Oas.,  62,  66. 

57.  Whether  the  master  of  a  vessel  has  used 
ordinary  care  in  transportation  of  goods,  a 
qnestion  of  fact    Aymar  v.  Astor,  6  Oots.,  267. 

5a  New  promise.  Where  there  is  dispute 
as  to  the  facts  which  go  to  prove  the  maHng 
of  a  new  promise,  whether  a  sufficient  promise 
has  been  made  to  take  the  case  out  of  the 
statute,  is  a  mixed  question  of  law  and  fact  for 
the  jury.  But  when  the  facts  are  undisputed, 
it  is  for  tiie  court  to  determine  whether  tliey 
take  the  case  out  of  the  statute  or  not.  Su- 
preme Ot,  1824,  Clarke  v,  Dutcher,  9  Oow.,  674. 

59.  Notloe.  Whether  a  notice  has  been 
served  or  not,  is  a  question  of  fact.  Supreme 
Ot,  1808,  Jackson  v.  Livingston,  8  Johns.,^6. 

60.  Notice  of  protest    Whether  the  hold- 
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er  of  a  bill  or  note  has  used  due  diligenca  in 
giving  notice  of  protest^  to  charge  a  drawer 
or  indorser  is  (if  there  are  acts  to  be  deter- 
mined) a  mixed  question  of  law  and  fact,  prop- 
er to  be  submitted  to  the  jury.  Supreme  Ct., 
1811,  Taylor  v,  Bryden,  8  Johns.,  173.  Ct.  of 
Appeals,  1850,  Carroll  v.  Upton,  8  K  Y,  (8 
0<ymU\  272;  affirming  8.  0.,  2  Sandf,,  171. 

61.  If  the  facts  are  undisputed,  the  question 
whether  the  notice  was  given  within  a  reason- 
able time,  is  a  question  of  law  for  the  court. 
Supreme  Gt,  1818,  Bryden  -p.  Bryden,  11 
Johns.,  187. 

62.  So,  when  the  facts  are  undisputed,  the 
question  whether  the  holder  used  due  diligence 
to  find  the  drawer  or  indorser,  is  a  question  of 
law  for  the  court.  Supreme  Ot,,  1889,  Bank 
of  Utica  tj.  Bender,  21  Wmd.,  643 ;  1842,  Spen- 
cer t).  Bank  of  Salina,  3  Hill,  620.  Ct  of  Ap- 
peals, 1860,  Carroll  t).  Upton,  8  N.  7,  (3 
Comst.),  273;  affirming  S.  C,  2  Sandf.,  171; 
1862,  Hunt  v.  Maybee,  7  Iff.  T.  (3  SeU.)  266. 

63.  If  the  notice  of  protest  does  not  pre- 
cisely correspond  with  the  note, — e.  g.,  in  sta- 

.  ting  the  amount, — it  is  a  question  of  fact  for 
the  jury,  whether  the  notice  referred  to  the 
same  note  and  was  so  understood  by  tl^  in- 
dorser. Supreme  Gt.,  1801,  Beedy  «.  Seizas, 
2  Johns,  Gas.,  337;  1830,  Ontario  Bank  'o. 
Petrie,  8  Wwkd.,  466 ;  1882,  Bank  of  Rochester 
V.  Gould,  9  m.,  279. 

64.  When  the  notice  is  sufficient  upon  its 
face,  the  objection  being  that  it  misdescribes 
the  note,  the  question  whether  the  indorser 
was  misled  is  a  question  of  fact,  and  should  be 
submitted  to  the  jury.  [Following  1  N.  Y.  (1 
Comst.),  413 ;  and  distinguishing  6  Barb.,  490.] 
Supreme  Gt.,  1849,  McEnight  o.  Lewis,  6 
Barb.,  681. 

65.  The  question  whether  a  written  notice 
of  protest  is  sufficient  in  terms  to  charge  an 
indorser,  &c., — e,  g.,  where  it  grossly  misde- 
scribes the  note,  misstates  the  day  of  demand, 
does  not  state  a  demand,  dec, — ^is  a  question 
of  law  for  the  court,  and  should  not  be  sub- 
mitted to  the  jury.  Gt,  of  Errors,  1840,  Re- 
mer  «.  Downer,  28  Wtend.,  620.*  Supreme  Gt, 
1842,  Ransom  «.  Maok,  2  HUl,  687;  1849, 
Dole  «.  Gold,  6  Barh,  490 ;  S.  C,  7  N.  Y.  Leg. 

*  In  oiting  the  opinion  of  the  chancellor  in  Eemer 
9.  Downer,  2$  Wend,,  620,  as  probably  the  opinion 
of  a  majority  of  the  court,  and  disregarding  that  of 
Senator  Terplanok,  25  Wend.,  277,  we  follow  the 
later 


Ohs.,  247.  Gt  of  Appeals,  1861,  Cayuga  Coun- 
ty Bank  «.  Warden,  6  N.  F.  (2  Seld,),  19 ;  and 
see  Cook  u.  Litchfield,  9  N.  Y.  (6  Seld.),  279. 
Compare  Bills,  Notkb,  and  Cheoes,  tit.  IV., 
Notice  of  Protest 

66.  Partaership.  Whether  a  partnership 
existed  between  persons  whose  names  are  sub- 
scribed to  a  note,  what  was  the  firm-name, 
and  whether  the  note  was  given  for  partner- 
ship transactions, — Held,  questions  of  fact  for 
the  jury.  Supreme  Gt.,  1803,  Drake  v,  Elwyn, 
1  Gal,  184. 

67.  If  the  facts  are  undisputed,  the  question 
of  partnership  is  fur  the  court.  Supreme  Gt, 
1828,  Curapston  tj.  McNair,  1  Wend.,  467. 

68.  Paymeixt  Whether  acceptance  of  a 
part- payment  is  intended  by  the  creditor  to  be 
in  full  or  not,  is  a  question  of  fact  for  the  jury. 
Supreme  Gt,  1867,  Pierce  v.  Pierce,  26  Barb., 
248. 

69.  Where  a  party  claims  to  be  a  bona-fde 
holder  for  value  of  a  note  taken  by  him  for  a 
debt,  but  there  is  no  evidence  that  it  was  ex- 
pressly received  in  absolute  payment,  it  is  er- 
roneous to  leave  it  to  the  jury  to  say  whether 
it  was  received  in  payment  or  not.  Supreme 
Gt,  1846,  Small  «.  Smith,  1  Den.,  688. 

70.  Where  there  was  a  conflict  of  evidence, 
the  question  whether  a  note  was  received  in 
payment,  or  as  collateral,  was  submitted  to  the 
jury,  and  their  verdict  was  Held,  conclusive. 
K  Y.  Superior  Gt,  1867,  Atlantic  Fire  &  Ma- 
rine Ins,  Co.  V.  Boies,  6  Duer,  683.  S.  P.,  Su- 
preme Gt,  1812,  Johnson  «.Weed,  9  Johns.,  810. 

71.  Whether  money  forwarded  to  the  ac- 
ceptor of  a  bill  by  an  indorsee  through  the 
drawer,  was  intended  as  payment  of  tlft  bill, 
so  as  to  discharge  the  acceptor,  or  only  to 
obtain  a  withdrawal  of  the  bill  for  the  pur- 
pose of  pursuing  it  as  a  still-existing  security, 
is  a  question  of  fact  for  the  jury.  N".  Y.  Gom. 
PI,  Sp.  T.,  1862,  Bean  v.  Canning,  2  B.  D. 
Smith,  419,  7u>te;  S.  C,  more  fully  reported, 
10  N.  Y.  Leg.  Obs.,  248.     Compare  infra,  83. 

72.  Premimn  note.  Where  a  preiniinu 
note  in  advance  is  taken  after  the  company  \< 
organized,  whether  it  was  given  under  sec 
tion  12,  as  a  note  for  the  security  of  dealer>, 
or  in  the  usual  course  of  business,  is  a  ques- 
tion of  fact,  to  be  determined  by  the  note  and 
the  evidence.  N.  Y.  Superior  Gt.^  1847,  Mer- 
chants' Mutual  Ins.  Co.  v.  B^y,  1  Sandf,  184; 
1848,  Brouwer  v.  Hill,  Id.,  629. 

73.  Private  way.    Where  a  private  way 
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has  been  changed,  it  la  for  the  Jury  to  deter- 
mine whether  the  change  was  by  agreement; 
whether  it  was  to  be  permanent,  Ao,  St^ 
preme  Ot.^  1848,  Hamilton  v.  White,  4  Barb.^ 
60 ;  affirmed,  6  K  F.  (1  Seld.),  9. 

74.  Probabla  oaQM.  In  an  action  for  ma- 
lioioos  prosecotion,  the  question  of  the  want 
of  probable  canse  is  pnrely  a  question  of  law, 
unless  there  is  conflicting  testimony  as  to  the 
facts,  y.  F.  Superior  Ct,^  1851,  Carpenter  «. 
Shelden,  6  Somdf.,  77.  K  F.  Cam.  PI,  1856, 
Gordon  v.  Upham,  4  B.  D,  Smith,  9 ;  1856, 
Waldheim  v.  Sichel,  1  BiU.,  45. 

75.  Whether  there  was  probable  canse  is  in 
all  cases  a  question  of  law  which  the  court 
alone  is  competent  to  determine,  and  upon 
which  it  is  bound  to  express  a  positive  opin- 
ion. It  is  no  more  a  mixed  question  of  law 
and  fact  than  any  other  question  of  law  which 
a  judge  can  be  required  to  determine  in  the 
progress  of  a  trial.  If  the  facts  are  dearly 
established,  and  do  not  prove  a  want  of  proba- 
ble cause,  the  judge  must  either  nonsuit  the 
plaintiff  or  instruct  the  jury  to  flnd  for  the  de- 
fendant. If  the  facts  are  doubtfhl,  he  must  in- 
struct the  jury  that  if  the  fkcts  shall  be  found 
by  them  in  a  certain  manner,  they  do  or  do 
not,  as  the  case  may  be,  amount  to  a  want  of 
probable  cause.  It  is  error  to  submit  the 
question  of  probable  cause  to  the  jury  even 
by  implication.  If.  F.  Superior  Ot.,  1858, 
Bulkeley  t).  Smitii,  2  Duer,  261 ;  S.  0.,  11  IT. 
F  Leff.  Obi.,  800. 

76.  In  an  action  for  malicious  prosecution, 
if  there  is  no  dispute  about  the  fiusts,  the  ques- 
tion of  probable  cause  is  for  the  court  If  the 
&otB  are  controverted  or  doubtful,  whether 
they  are  proved  or  not  is  a  question  of  fact ; 
but  whether  they  amount  to  probable  cause, 
is  for  the  court  [1  T.  R.,  542 ;  1  Gale  &  D., 
504 ;  2  Ad.  &  E.,  K.  S.,  169.]  In  such  case 
the  judge  should  instruct  the  jury  whether  the 
fiftcte  alleged  amounted  to  probable  cause,  or 
not,  and  leave  it  to  them  to  find  whether  they 
are,  or  are  not  proved.  Ot.  ofAppeaU,  1852, 
Bulkeley  «.  Eeteltas,  6  N.  F  (2  Seld.\  884; 
S.  P.,  1851,  Besson  «.  Southard,  10  N.  F  (6 
Seld.),  286.  Supreme  Ct,  1827,  McOormick 
V.  Sisson,  7  Cow,,  715 ;  1828,  Pangbum  «.  BuU, 
1  Wend.,  845;  1829,  Hasten  v.  Deyo,  2  Id., 
424 ;  1649,  Hall  v.  Suydam,  6  Barb.,  88 ;  1850, 
Stevens  v.  Lacour,  10  Id.,  62. 

77.  Prohibited  sale:  loan.  Whether  a 
sale  or  a  loan  was  made  in  good  fiuth,  or  was 


intended  as  an  evasion  of  a  prohibitive  statote, 
is  a  question  of  fiMt  properly  submitted  to  tiie 
jury.  Supreme  Ct.,  1828,  Baker  «.  Richard- 
son, 1  Cow.,  77.  Ct.  of  Emm,  1848,  SuydMn 
«.  Morris  Oanal  &  Banking  Oo.,  6  Em,  217. 

7&  If  there  is  no  evidence  of  usury,  it  is 
error  to  submit  the  question  to  the  jury.  B^ 
preme  Ct.,  1851,  Fay  «.  Grimsteed,  10  Barb.^ 
821. 

79.  The  question  whether  a  given  tnuuae- 
tion  was  a  loan  or  a  sale  within  the  nsniy 
kw,  is  a  question  of  fact  for  the  jury.  8^ 
preme  Ct.,  1848,  American  Life  Ins.  k  Trast 
Oo.  9.  Dobbin,  ffiUttD.  Supp.,  262;  1844, 
Oomstock  V.  Willoughby,  Id.,  271. 

80.  Reasonable  tima  What  is  a  reasona- 
ble time  for  performance  under  a  contract  is  a 
question  of  fact  for  the  jury.  N.  X-  Cm. 
PI,  1856,  Green  v.  Haines,  1  B!Ut.,  254. 

81.  What  is  a  reasonable  time  for  a  carrier 
to  deliver  goods,  is  a  question  depending  on 
the  circumstances  of  the  particular  case,  the 
nature  of  any  cause  of  delay  occurring,  Ac, 
and  should  be  submitted  to  the  jury.  F.  7. 
Superior  Ct.,  1857,  Conger  e.  Hudson  Rivei 
R.  B.  Ck>.,  6  Duor,  875.    Ck>mpare  tupra,  89. 

88.  What  is  a  reasonable  time  for  a  veseel 
insured  to  tarry  at  an  intermediate  port,  is  a 
question  for  the  jury.  Supreme  Gt,  1814, 
Lawrence  v.  Ocean  Ins.  Co.,  11  Johm.,  241. 

8a  Raoelpt  The  mere  question  of  ^e 
effect  of  a  receipt,  as  establishing  an  aooord 
and  satisfaction,  the  flACts  bdng  undisputed, 
and  no  fraud  shown,  is  a  question  of  law. 
Supreme  Ct.,  1845,  Yedder  v.  Yedder,  1 2^ 
257. 

84.  So  held,  of  the  question  whetiter  a  re- 
ceipt imported  a  bailment  or  a  sale.  Ct.  ^ 
AppeaU,  1851,  Wadsworth  v.  Alloott,  6  N,  7. 
(2  Seld.),  64. 

85.  Raroiaalon.  Whetiier  undisputed  acts  of 
parties  to  a  contract  amount  to  a  rescission  or 
release  of  a  contract,  is  a  question  of  law.  Su- 
preme Ct.,  1828,  Healey  v.  Utiy,  1  Oovf.,  845. 

As  to  questions  upon  8al6%  see  Salis. 

86.  SaaworthiiiMa.  WheUier  the  vessel 
insured  was  seaworthy  at  the  time  of  sailiog, 
is  a  question  of  fact  Supreme  Ot.,  l^ 
Patrick  V.  Hallett,  1  Johne.,  241.  If.  7.  Supe- 
rior Ct.,  1848,  Sherwood  «.  Buggies,  2  Sand/., 

87.  SisDatiire.  Where  three  parties  signed 
a  promissory  note,  and  the  last  signer  added 
"surety"  to  his  signature.    Beld,  that  the 
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question  whether  he  was  a  surety,  or  a  prin- 
cipal debtor,  and  if  a  surety,  whether  he  was 
such  for  one  or  both  of  the  other  parties,  were 
questions  of  fact,  which  he  must  establish  as 
such,  and  the  court  could  not  assume  them  in 
his  favor.  Ct,  qf  Appeal^  1849,  Sieson  i>. 
Barrett,  2  N.  7,  (2  C<mBU\  406;  affirming 
S.  0.,  6  Boflrh,,  199. 

88.  Blander.  In  slander,  for  charging 
plaintiff  with  perjury,  if  there  is  no  dispute 
as  to  the  facts,  the  question,  whether  the  testi- 
mony given  by  plaintiff  was  material  to  the 
point  in  issue  in  the  proceedings,  is  a  question 
of  law  for  the  court.  Ct  of  Brron^  188(5, 
Power  «.  Price,  16  Wend,^  450.  Compare  9Ur 
pro,  88. 

89.  Warranty.  The  question  whether 
words  used  by  a  seller  of  chattels,  at  the  sale, 
amount  to  a  warranty  or  not,  is  a  question  of 
fact  for  the  Jury.  It  is  for  them  to  determine 
how  the  words  were  understood  and  intended 
by  the  parties.  Supreme  Cft,y  1827,  Duffee  v. 
Mason,  8  Gow^  26 ;  1888,  Whitney  v.  Sutton, 
10  Wend.y  412 ;  1885,  Cook  v.  Moseley,  18  M, 
277 ;  1886,  Stryker  v,  Bergen,  15  Id.,  490 ; 
1844,  Moses  v.  Mead,  8  K  Y.  Leg.  Obs.,  69 ; 
affirmed,  1  Den.,  878;  6  Id.,  617;  1856,  Ro- 
gers V.  Ackerman,  22  Barb.,  184.  2f.  7.  Com. 
Fl,  1856,  Blakeman  v.  Maokay,  1  Eilt,  26( 

90.  Waate.  Whether  the  question,  what 
amounts  to  waste,  is  a  question  of  law  or  of 
fact.  Jackson  «.  Brownson,  7  Johne.,  227; 
Cooper  V.  Stower,  9  /i.,  881 ;  Jackson  v.  An- 
drew, 18  Id.,  481 ;  Jackson  v.  Tibbits,  8  Wend., 
841 ;  £idd  v.  Dennison,  6  Barb.,  9 ;  McGregor 
V.  Brown,  10  If.  7.  (6  Seld.),  114. 

91.  Witneaa:  oampetency.  Whether  a 
witness  is  competent,  is  always  a  question  for 
the  court,  and  none  the  less  so,  because  it  in* 
volves  the  very  question  at  issue,  and  on  which 
the  jury  are  to  pass.  K.  7.  Com.  PI,  1855, 
Scherpf  v.  Szadeozky,  1  AbboM  Pr.,  866. 
K  7.  Superior  OU,  1857,  Prall  v.  Hinchman, 
6  Duer,  851. 

92.  Evidence  that  a  suit  is,  in  fact,  prose- 
cuted for  the  benefit  of  a  person  produced  as 
a  witness,  offered  to  sustain  an  objection  to 
his  competency,  should  be  addressed  to  the 
court ;  and  the  question  is  for  the  court  to  de- 
termine,   lb, 

93 oradibaitsr.    The    credibility  of  a 

witness,  is  a  question  for  the  jury.    It  is  some- 
times proper  for  the  judge  to  lay  down  oertain 
rules  for  the  guidance  of  the  jury,  in  passing 
Vol.  IY.— 41 


upon  it ;  but  not  to  tell  them  not  to  believe 
the  witness.  Supreme  Gt.,  1844,  Conrad  o. 
Williams,  6  Hill,  444 ;  S.  P.,  1854,  Woodin  v. 
People,  1  ParJc.  Cr.,  464. 


QUIT-llZDfTd. 

1.  RedemptioiL  The  purchaser  of  occu- 
pied lands  sold  for  quit-rents  {Act  qf  1819, 
April  18),  has  not  a  complete  title  until  he 
has  given  to  the  occupant  the  requisite  notice. 
The  comptroller  is  not  bound  to  receive  the 
redemption-moneys  until  such  notice  has  been 
given.  Supreme  Gt.,  1828,  People  v.  Comp- 
troUer  of  N.  Y„  1  W&nd^  801. 

2.  Oaooellliig  invalid  sales  for.  1  Rn,  StaL, 
186. 


I.  ThS  WBIT  OF  QUO  WASBANTO,  AND  PBOOUD- 

IN€»  BT  IHFOSkATION. 
II.   CrVIL  A0TION8  IN  PLACE  OF  QUO  WASBANTO, 
BTO.  (UNDBB  THB  CODS  OF  PfiOOBDUBB). 

L  The  Wbit  op  Quo  Wassanto,  and 

PSOGBSDIKGS  BY  InFOBMATIOV. 

1.  Laava  Where  the  office  will  expire  be- 
fore an  Issue  can  possibly  be  tried,  a  motion 
for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto  vrill  be  refused.*  Supreme 
Gt.,  1807,  People  v.  Sweeting,  2  Johns.,  184; 
1882,  People  v.  Loomis,  8  Wend.,  896. 

2.  But  it  cannot  be  refused  upon  the  mere 
chance  that  a  trial  may  fail  Supreme  Gt., 
1826,  People  v.  Tibbits,  4  Gow.,  858. 

3.  When  it  Ilea. — Trevpeuim.  Information 
in  the  nature  of  a  quo  warranto  Will  not  be 
granted  against  a  corporation  taking  land, 
without  making  a  compensation  pursuant  to 
the  statute.  The  remedy  is  an  action  of  tres- 
pass. Supreme  Gt.,  1807,  People  v.  Hillsdale 
&  Chatham  Turnpike  Co.,  2  Johne.,  190. 

4.  Banking.  An  infortnation  in  the  nature 
of  a  quo  warranto,  lies  against  an  incorporated 
company,  for  carrying  on  banking  operations, 
without  authority  from  the  Legislature.  This 
is  a  franchise  within  1  Rev.  L.  of  1818,  108, 


*  Leave  of  the  coart  ie  not  now  required  in  all 
oases.  Code  of  Pro.,  {  482;  8  Rw.  Stat.,  681, 1 28 ; 
and  see  Attobnxt-obnxbal,  6. 
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which  gives  the  writ.  Supreme  Ot.^  1818, 
People  V.  Utioa  Ins.  Co.,  16  Johns,^  858. 

5.  So  is  the  posaeesion  of  corporate  powers. 
Supreme  Gt.y  1825,  People  c.  Tibbeta,  4  Cow.^ 
884. 

6.  So  is  the  appointment  of  profeisors  by 
an  incorporated  college  not  anthorized  by  its 
charter  to  make  such  appointment  [2  Rev. 
Stat,  588,  §  89.]  Supreme  Ct.,  1880,  People 
V,  Trnstees  of  Geneva  College,  5  Wend,^  211. 

7.  Mere  claini.  An  information  does  not  lie 
against  persons  for  merely  claiming  a  corporate 
franchise ;  and  if  the  information  charge  them 
with  claiming,  without  authority,  and  exer- 
cising the  franchises  of  a  corporation,  &c.,  a 
plea  denying  the  user  is  snfBcient  [1  Yes.,  1 ; 
5  T.  R.,  86;  Bull.  K  P.,  211;  4  East,  887;  8 
Bac.  Abr.,  645;  Willc.  on  Oorp.,  462,  pi. 
254 ;  Ang.  on  Corp.,  486.]  Supreme  Ct,^  1887, 
People  V,  Thompson,  16  Wend,^  655. 

8.  Corporate  ofBoe.  An  information  in 
the  nature  of  a  quo  warranto  lies  in  the  case 
of  an  intrusion  into  a  corporate  ofBce  created 
by  the  charter  of  a  corporation.  Supreme  Gt,y 
1822,  People  v.  Kip,  4  Chw,^  882,  noU;  1825, 
People  t>.  Tibbits,  Id,,  858. 

9.  Forfeltiire  of  InoorporatioiL  A  non- 
performance of  the  conditions  of  the  act  of 
incorporation  is  per  se  a  misuser  that  will 
forfeit  the  grant  as  well  at  common  law  as 
under  2  Rey.  Stat.,  488,  §  89*— which  gives 
proceedings  against  corporations  by  informa- 
tion. The  same  principles  of  forfeiture  on 
failure  to  perform  conditions,  which  are  ap- 
plicable to  the  case  of  grants  to  individuals, 
are  to  be  applied  to  grants  of  corporate  power 
by  the  act  of  incorporation.  But  substantial 
performance,  according  to  the  intent  of  the 
charter,  is  all  that  is  required.  Supreme  Ot, 
1840,  People  v,  Kingston  &  Middletown  Turn- 
pike Co.,  28  Wend.,  198 ;  People  v.  Bristol  & 
Rensselaerville  Turnpike  Co.,  Id.,  222. 

10.  It  is  enough  that  the  performance  of 
the  condition  is  neglected,  or  designedly 
omitted;  the  ingredient  of  a  bad  or  corrupt 

ndtive  is  not  necessary  to  work  a  forfeiture. 
Supreme  Ct,  1840,  People  v.  Kingston  &  Mid- 
dletown Turnpike  Co.,  28  W&nd,,  198. 

11.  That  implied  conditions  are  to  be  more 
indulgently  considered  than  express  conditions. 
lb. 


*  Biroilar  provisioos  are  contained  in  section  880 
of  the  Code  of  Procedure,  lehichgnbutituteB  an  action 
for  the  remedy  oi^to  warrarUo. 


12.  Cases  not  speoified  In  the  statote. 
An  information  in  the  nature  of  a  quo  var- 
ranto  lies  in  cases  not  specified  in  2  Rev.  Stat, 
488,  §k  89.  There  are  many  non-feasances 
which  do  not  amount  to  non-users,  and  yet  are 
complete  cause  of  forfeiture.  Supreme  Ct^ 
1840,  People  «.  Bristol  A  Rensselaerville  Tarn 
pike  Co.,  28  Wend,,  222. 

13.  That  it  lies  for  any  cause  of  seizure  or 
dissolution,  and  may  be  filed  against  a  corpo- 
ration by  its  corporate  name.  lb,  Oompare 
Thompson  t>.  People,  28  Wend.,  587;  reversing 
8.  C,  21  Id.,  285. 

14.  Other  remedy.  It  is  no  answer  to  a 
quo  itarranto  against  a  corporation,  that  the 
company  is  liable  to  private  action,  or  indict- 
ment, for  the  act  or  non-feasance  complained 
of.  [12  Mod.,  270.]  Supreme  (X,  1840,  Peo- 
ple V.  Bristol  &  Rensselaerville  Turnpike  Co., 
28  Wend.,  222. 

Nor  is  the  fact  that  the  charter  also  gives 
another  remedy.  People  v.  Hillsdale  &  Chat- 
ham Turnpike  Co.,  Id.,  254. 

15.  Subsequent  repair.  When  a  canae  of 
forfeiture  has  once  arisen,  whether  from  non- 
feasance, or  otherwise,  it  cannot  be  legally 
atoned  for  by  subsequent  good  bebanor. 
Thus,  putting  a  turnpike  into  good  repair 
prior  to  the  filing  of  an  information  to  declare 
a  forfeiture  for  want  of  repair,  is  do  bar  to  the 
writ.  Supreme  Ot,,  1840,  People  f.  Hillsdale 
bt  Chatham  Turnpike  Co.,  28  Wtend.,  254. 

16.  Tomplke-road.  Since  the  statute, 
though  it  specifies  the  precise  mode  of  oon- 
structing  the  roadway,  does  not  require  that  it 
must  be,  by  continual  repairs,  kept  in  preoisely 
the  same  condition,  an  information  on  the 
ground  of  non-repair  must  show  sooietbing 
more  than  a  mere  departure  from  the  original 
method  of  structure.  Supreme  Ot.,  1840,  Peo- 
ple V.  Bristol  A  Rensselaerville  Turnpike  Co., 
28  Wend.,  222. 

17.  A  replication  that  the  company  never 
furnished  the  lower  side  of  the  road  with  a 
fender,  where  it  was  not  of  full  width,  is  no 
good  unless  it  also  shows  that  the  peculiar 
circumstances,  under  which  alone  the  statute 
requires  such  fender,  existed.    lb. 

IB.  Writ:  to  whom  addressed.  Informa- 
tion to  oust  defendants  from  acting  as  a  cor 
poration,  and  to  test  the  fact  of  their  incorpora- 
tion, should  be  filed  against  individnals:  if^ 
effect  the  dissolution  of  a  corporation  which 
had  had  an  actual  existence,  or  to  coat  snch 
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corporation  of  some  fraDoliise,  then  the  infor- 
mation shoald  be  filed  against  the  corporation. 
.[2  T.  R.,  522 ;  2  Rev.  Stat.,  685.]  Supreme 
OLy  1836,  People  o.  Saratoga  &  Rensselaer  R. 
R.  Co.,  15  Wend.y  118. 

19.  In  an  information  to  enforce  a  forfeiture 
of  the  franchises  of  a  corporation,  the  defend- 
ants should  be  described  by  their  corporate 
name.  Supreme  Ct.^  1826,  People  «.  Bank  of 
Hudson,  6  Cow,,  217. 

20.  Oronnd  of  avoiding  oharter.  The 
People  cannot  set  up,  to  invalidate  a  charter 
granted  by  the  Legislature,  that  it  confers  a 
power  in  violation  of  the  Constitution  of  the 
United  States, — as  a  power  to  bridge  a  navi- 
gable stream.  Such  objection,  if  it  were  valid, 
can  be  taken  only  by  those  who  have  been 
impeded  in  lawful  commerce.  Supreme  Ct,, 
1886,  People  v.  Saratoga  A;  Rensselaer  R.  R. 
Co.,  16  Wend.,  118. 

21.  An  infonnation,  tfaoofifh  on  the  rela- 
tion of  a  private  person,  lies  to  procure  judg- 
ment of  ouster  against  individuals  holding  a 
franchise, — e,  g.,  that  of  maintenance  of  a  toll- 
bridge  over  a  navigable  stream, — which  was 
lawfully  acquired,  but  has  been  forfeited  by 
non-compliance  with  the  conditions  of  the 
grant  Seire  facias  is  not  the  only  remedy. 
The  giving  of  security,  in  conformity  with  the 
act,  for  the  fulfilment  of  the  conditions,  makes 
no  difference,  for  it  is  but  a  cumulative  remedy. 
Ot  o/BrrorSy  1840,  Thompson  t>.  People,  28 
Wend,,  587,  574;  and  S.  0.  below,  21  Id.,  285. 

22.  Pablio  offloe.  An  information  in  the 
nature  of  a  quo  warranto  lies  to  try  the  title 
of  one  who,  it  is  alleged,  has  intruded  into, 
and  is  unlawfully  exercising  public  ofBce, — 
e,  g,,  that  of  sheriff, — under  color  of  an  elec- 
tion. [8  Johns.  Oas.,  79 ;  2  Johns.,  184.]  Su- 
preme  GU,  1826,  People  v.  Van  Slyck,  4  Cow,, 
297. 

23.  Where  the  office  is  for  a  certain  term, 
and  until  successors  are  elected,  &c.,  and  the 
election  of  successors  depends  on  notice  to  be 
given  by  the  incumbents,  it  is  no  answer  to  a 
quo  wfvrranto  for  holding  over,  that  there  was 
no  election  by  reason  of  the  inadvertence  of 
the  incumbents  to  give  the  notice.  Supreme 
CU,  1881,  People  t>.  Bartlett,  6  Wend,,  422. 

24.  Where  the  relator  was  elected,  but  the 
certificate  of  election  was  given  to  the  former 
incumbent,  who  claimed  to  have  been  re- 
elected,— Meld,  that  it  was  no  objection  to  an 
information,  that  when  it  was  filed,  the  defend- 


ant, since  the  relator  had  no  certificate  of  elec- 
tion, was  directed  by  law  to  hold  over.  Infor- 
mation lies  not  only  where  the  defendant  has 
obtruded  into  the  place  without  any  color  of 
right,  but  where  he  has  entered  under  compe- 
tent legal  authority.  Supreme  Ct,,  1888,  Peo- 
ple c.  Vail,  20  Wend,,  12. 

25.  Offioial  aots.  Under  the  Laws  of  1822, 
ch.  250, — requiring  the  canvassers  of  an  elec- 
tion to  attend  at  the  clerk's  office  and  canvass 
the  votes  oast,  and  certify  the  result, — they  do 
not  act  judicially  but  ministerially,  and  their 
certificate  may  be  reviewed  on  the  facts,  on 
an  information  in  the  nature  of  a  quo  warranto. 
Supreme  Ot.,  1825,  People  «.  Van  Slyck,  4 
Oow^  297. 

26.  Forfeitore.  That  where  franchises  are 
dependent,  or  where  the  forfeiture  of  one  ren- 
ders the  others  a  mere  burden,  a  misuser  of 
one  forfeits  all.  Supreme  Ot,,  1840,  People  9. 
Kingston  &  Kiddletown  Turnpike  Go.,  28 
Wend.,  198. 

27.  Titla  An  information  in  nature  of  a 
quo  warranto,  for  usurping  a  franchise,  need 
not  show  a  tiUe  in  the  People  to  the  franchise ; 
but  it  lies  on  the  defendant  to  show  his  war- 
rant for  exercising  it.  [2  Eyd  on  Corp.,  899 ; 
4  Burr.,  2146.]  Supreme  Ct,,  1818,  People  %, 
Utica  Ins.  Co.,  15  Johns,,  858. 

28.  Conditions.  After  the  defendant  has 
shown  the  statute  and  the  performance  of  its 
conditions  precedent,  it  devolves  upon  the 
People  to  show  a  forfeiture  by  a  breach  of  a 
condition  subsequent.  Ct,  of  Errors,  1840, 
Thompson  o.  People,  28  Wend.,  587,  588;  re- 
versing S.  0.,  21  Id,,  285. 

29.  Ezouse.  Where  a  non-feasance, — 0.^., 
bad  repair  of  a  road, — ^is  made  a  cause  of  for- 
feiture by  statute,  if  the  default  was  occasioned 
by  any  irresistible  cause,  it  lays  with  the  de- 
fendants to  show  that  fact.  Supreme  Ct., 
1840,  People  0.  Hillsdale  &  Chatham  Turnpike 
Co.,  28  Wend,,  254. 

30.  Plea  of  Inoorporation.  When  an  in- 
formation is  filed,  under  the  Revised  Statutes, 
against  a  corporation  by  its  corporate  name, 
the  existence  of  the  corporation  is  admitted, 
or  rather  that  it  once  had  legal  existence. 
Hence  it  is  in  such  case  sufficient  to  aver  in 
the  plea,  that  by  virtue  of  the  act  of  incorpo- 
ration setting  out  its  titie,  it  became  a  body 
corporate  and  politic  in  fact  and  in  name» 
Supreme  Ct,,  1886,  People  v,  Saratoga  &  Rens- 
selaer R.  R.  Co.,  15  Wend.y  118. 
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3L  Plea  of  title  to  ofBoa  To  an  infor- 
mation in  the  nature  of  a  quo  warranto^  a  plea 
of  a  right  to  hold  over  after  the  expiration  of 
the  term  of  office  in  a  corporation,  mast  show 
clearly  that  no  one  has  been  chosen  to  succeed. 
Supreme  Ct,  1846,  People  t».  Phillips,  1  i>«n., 
388. 

32.  Praotloa  The  general  rules  of  practice 
as  to  pleading,  amending,  &c.,  apply  in  qv^ 
icarranto.  Supreme  Ot.^  1826,  People  «.  Olark, 
4  Cow.,  96. 

33.  The  English  practice,  as  to  the  writ, 
process,  &c.,  to  be  followed  under  our  statute. 
People  t>.  Richardson,  4  ^ot*.,  "97 ;  overruling 
8.  C,  8  Id.,  867. 

34.  Doable  pleading.  The  provisions  of 
the  Revised  Statutes,  as  to  double  pleading,  are 
confined  to  actions,  strictly  so  caJled,  and  do 
not  apply  to  the  plmding  to  an  information  in 
quo  warranto.  Supreme  Ot^  1886,  People  t>. 
Jones,  18  Wend.,  601 ;  8.  P.,  1882,  People  «. 
Manhattan  Oo.,  9  Id.,  861. 

35.  JEMdenoe  of  electioiL  On  an  infor- 
mation, in  the  nature  of  a  quo  warranto;  to 
try  the  right  of  office  directly,  it  is  competent 
to  go  behind  the  certificates  to  ascertain  the 
real  facts.  Supreme  Ot.,  1848,  People  9.  Sea- 
man, 6  Den.,  409.    Consult,  also,  Elbotion. 

36.  So  in  the  case  of  appointment  founded 
on  a  neglect  to  elect,  the  court  may,  in  such 
proceeding,  go  behind  the  record  by  which 
the  failure  to  elect  appears.  lb.  Limiting 
Wood  0.  Peake,  8  Johns.,  69,  where  certiorari 
was  said  to  be  the  remedy. 

37.  — of  oompletioti  of  road.  The  license 
of  the  governor  to  erect  gates  and  collect  tolls, 
founded  upon  the  report  of  inspectors  (1  Rev. 
Stat.,  687,  8  82),  Is  not  conclusive,  upon  a  quo 
warra/nto,  that  the  road  has  been  made  agree- 
ably to  the  terms  of  the  charter.  Supreme 
Ct,,  1840,  People  v.  Kingston  ds  Middletown 
Turnpike  Co.,  28  Wend.,  198;  People  «.  Bris- 
tol &  RensselaerviUe  Turnpike  Co.,  Id.,  222 ; 
People  V.  Hillsdale  ds  Chatham  Turnpike  Co., 
Id.,  264. 

38.  Verdiot  A  statute,  granting  to  in- 
dividuals the  right  to  erect  and  maintain  a  toll- 
bridge  over  a  navigable  stream,  required  it  to 
be  built  with  a  draw  of  a  certain  width.  The 
defendant  set  up  the  act,  averring  that  it  was 
so  built,  and  that  the  opening  had  ever  since 
been  continued ;  and  the  attorney-general  re- 
plied, simply  taking  issue.  Meld,  that  a  special 
verdiot  that  such  an  opening  had  not  been 


preserved  since  a  particular  year,  subaeqnent 
to  the  time  of  building,  was  too  imperfect  to 
sustain  a  judgment  of  ouster.  The  verdict 
must  show  an  unlawfid  holding.  Ct.  ofEr- 
rare,  1840,  Thompson  v.  People,  28  Wend.^ 
687;  reversing  8.  C,  21  Id.,  286. 

39.  Jndgment.  Though  the  term  of  the 
office  has  expired,  the  court  cannot  suspend 
judgment,  but  must  award  costs  to  the  pre- 
vailing party.  [2  Rev.  Stat,  688,  §  87;  685, 
§  48.]  Supreme  Ot.,  1882,  People  «.  Loomis,  8 
Wend.,  896. 

40.  On  an  information,  in  the  nature  of  a 
qv4}  warranto,  the  court  is  authorized  to  rai- 
der judgment  upon  the  relator's  ri^t,  or  to 
omit  to  do  so,  as  justice  may  require  (2  Bee. 
Stat.,  681,  §  81) ;  and  where  the  facts  npcm 
which  his  right  depended  were  obscurely 
stated,  the  court  declined  to  render  anch  judg- 
ment Supreme  Ot,  1846,  People  e.  Phillips, 
1  Den.,  888. 

n.  CrvTL  Actions  in  place  of  Qm> 

WaBBANTO,    KTC.    (tTNDBB    THB    CODZ 

OF  Pbocbdubb). 

41.  Geneadprovlsioiis  regulating  actions  ia 

the  plaoe  of  adrs  faekUf  quo  warranto^  and  61  in- 
formations in  the  nature  of  quo  wammio.  noir 
abolished.    OxfaizrPn).,  §§  428-447. 

42.  Now  a  civil  action.  An  action  in  the 
nature  of  qua  warranto.  Is  a  civil  aotioo,  and 
the  decisions  of  the  Supreme  Conrt  in  it  are  to 
be  reviewed  upon  the  principles  applicable  to 
such  actions,  instead  of  those  which  prevail  in 
criminal  proceedings.  Ot.  of  AppeaU,  185S, 
People  f>.  Oook,  8  K  T.  (4  Seld.),  67;  aflirm- 
ing  8.  0.,  14  Barb.,  269. 

43.  Usnxpation  of  office.  The  only  proper 
proceeding  for  trying  the  title  to  an  office  is 
the  action  in  the  nature  of  quo  warranto, 
brought  by  the  people  of  the  State.  Supreme 
Ot.,  Sp.  T.,  1857,  Mayor,  Ac.,  of  N,  Y.  ir. 
Oonover,  6  Abbotts^  Pr.,  171. 

44.  An  action  in  the  nature  of  a  quo  war- 
ranto,  is  the  propesr  remedy  where  an  unaa- 
thorized  person  has  usurped  the  office  of  alder- 
man in  a  municipal  corporation.  Brooldfn 
City  Ot.,  1867,  Lewis  v.  Oliver,  4  Abbotts'  Pr., 
121. 

45.  Mflitarjr  offloe.  That  under  subdivi- 
sion 1  of  §  482  of  the  Oode,  title  to  a  militsry 
office  may  be  tried  in  an  action  in  the  nature 
of  a  quo  warranto.  Supreme  Ot.,  Sp,  T.,  1867, 
People  V.  Sampson,  26  BaH>.,  264. 
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Hamgiwumt  of  KailmiMli,  and  tha  LiabUitiMol  Oompaiiiflf  i&  n^peot  thAnto. 


46.  Th«  tamor  praotLoa  in  prooMdingB  in 
«  ^«o  wtrranto^  and  in  an  information  in  the 
nature  of  a  quo  warranto,  are  not  guides  in 
prooeedings  in  the  actions  which  the  Oode  has 
sQbolatnted  for  thoae  writs.     Sitfnme  OU^ 


Ohambm'i,  1858,  People  v.  Oonover,  6  AlihaM 

As  to  Partlea  and  PluwiUnfa,  see  those 
titles. 


R. 


RACDfa 

1.  Copataructtoaaffpamerateitat*.  Though 
B^tion  1  of  the  act  to  prevent  horse-radng 
(1  jBso.  X.,  923),  mi&es  radug,  running,  pacing, 
and  trotting  horses  for  a  hot,  indictahle,— sec- 
tion %  which  inflicts  a  penalty  on  the  owner 
of  &  horse  used  in  racing,  with  hi^  privity,  ^, 
is  not  to  be  extended  to  include  the  case  of 
trotting  or  pacing.  Suprtme  Ct,^  1827,  Van 
Valkenbuigh  v.  Torrey,  7  (7ow,,  252. 

2.  Bnnning,  trotting;  or  paoing  of  hones  or 
other  animals,  i6r  bet  or  reward,  except  as  aa> 
thorized  by  special  laws,— a  mifldemeanor,  and 
punishable  by  fine.    1  Reo.  8ua.,  672,  §  65. 


RAIZiROADS  (and  Railroad  Companies). 

I.  MaHAOKU SNT  OF  BAILBOAna,  AND  THX  UA- 
BIUTIBB  or  OOMPANIXS  IN  BBSSVOT  TflBSX- 

Ta 
IL  Railboao  oosposations. 

1.  Ingmeral, 

2.  Oorporatums  under  th^  Qonoral  StatMt^ 

A.  The  statute. 

B.  Oiganusation. 

»  C.  Personal  liability  of  stockholders. 

P.  Acquiring  lauds. 
a.  Oeneral  principle. 
h.  Prooeedlngi  to  Mqvira  title. 

E.  Fences  and  crossings. 

F.  Signals. 

8.  Particular  eharten. 

I.  Managsmbnt    of    Railboads,    and 

THE     LlABILnXBS    OF     COHFANUES     IN 
BBSPBCrr  THBKETO. 

1.  Cairiers.  Railroad  companies  receiving 
freight,  to  be  deemed  common  carriers.  Lam  if 
1847,  299,  ch.  270,  §  9. 

2.  Conneoting  roads.  Where  three  sepa- 
rate railroad  companies  owning  distinct  por- 
tions of  a  continuous  railroad  between  two 


termini,  run  th^r  oars  over  the  whole  road, 
employing  the  same  agenta  to  sell  passage- 
tickets,  and  reoeive  luggage  to  be  carried  over 
the  entire  road,  an  action  may  be  maintained 
against  one  of  them,  for  the  loss  of  the  luggage 
of  a  passenger  received  at  one  terminus  to  be 
carried  over  the  whole  road.  Ot.  of  Appeals, 
1858,  Hart  v.  Benssehier  &  Saratoga  B.  B.  Go., 
8  ilT.  r.  (4  3M.),  87. 

S.  P.  declared  in  respect  to  freight,  and  an  ac- 
tion for  contribution  allowed.  Laiot  </ 1847, 299, 
ch.  270,  §  9.    See,  also,  CAUtiiBS,  46. 

3.  If  a  railroad  company  receiving  freight 
for  transportation,  intends  to  limit  its  liability 
to  injuries  occurring  upon  its  own  road,  it 
should  provide  for  such  limitation,  in  its  con- 
tn^ct  Suprom  Ot.,  1856,  Foy  e.  Troy  &  Bos- 
ton B.  B.  Go.,  %4,Barb.,  882;  and  see  Oab- 

BIXRS. 

4.  A  railroad  company  may  contract  to 
transport  and  deliver  goods  to  a  point  beyond 
its  own  limits.  2^.  Y.  Superior  Ot,,  ^855, 
Schroeder  v.  Hudson  Biver  B.  B.  Co.,  5  Duer, 
55. 

5.  Delay*  The  freight  of  the  plaintiff  was 
delivered  to  the  company  during  a  winter 
month,  in  which  a  larger  amount  of  freight 
than  usual  had  been  received  by  them,  and 
the  amount  so  received  accumulated  beyond 
the  then  capacity  of  the  defendants'  road  to 
transport  without  delay,  although  their  road 
was  in  good  condition,  and  they  ran  as  many 
freight  trains  as  could  be  run  with  safety; 
and  in  consequence  of  such  accumulation,  the 
transportation  and  delivery  of  the  plaintiff's 
freight  was  delayed  five  days,  but  it  was  de- 
livered as  soon  as  other  freight  received  at  the. 
same  time. 

JSeld,  that  there  being  no  express  contract 
as  to  time,  and  no  culpable  want  of  diligence 
on  the  part  of  the  defendants,  they  were  not 
liable  in  damages  for  the  delay.  [1  Vent., 
190,  238 ;  1  Ld.  Baym.,  646,  652 ;  Stor.  on 
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Bailm.,  §  508 ;  14  Wend.,  216 ;  12  N.  Y.,  99.] 
Ct.  of  Appeals^  1865,  Wibert  t>.  N,  Y.  &  Erie 
R.  R.  Co.,  12  N.  F.  (2  E^m,\  245. 

6.  Duty  to  alford  auffioleiit  acoonmioda- 
tion.  The  design  of  section  86  of  the  general 
railroad  act  is  to  bring  the  companies  under 
the  general  principle  of  common-carriers,  with 
snch  variations  as  the  natnre  of  the  business 
requires, — e.  g.^  as  to  regular  times  of  starting, 
and  taking  all  kinds  of  property.  The  act 
allows  a  company  a  reasonable  time  after 
property  is  offered  for  transportation,  to  set  it 
i n  motion.  What  is  a  reasonable  time  must  de- 
pend upon  existing  circumstances.  In  absence 
of  any  cause  for  delay  it  should  be  sent  imme- 
diately forward.  If  on  account  of  temporary 
unusual  accumulation  of  business  the  goods 
are  delayed  several  days  to  take  their  turn,  the 
company  are  not  liable,  provided  they  main- 
tain sufficient  accommodation  for  the  general 
traffic  under  ordinary  circumstances.    lb. 

7.  Wflldl  aot  of  oondnctor.  It  is  no  de- 
fence to  an  action  against  a  railroad  corpora- 
tion for  its  failure  to  transport  a  passenger 
with  proper  dispatch,  that  the  detention  was 
the  wilful  act  of  a  conductor  in  charge  of  the 
train.  An  intentional  default  of  a  servant  is 
not  an  excuse  for  delay  in  the  performance  of 
a  duty  the  master  has  undertaken.  Ot  o/Ap' 
peaU,  1868,  Weed  t>.  Panama  R.  R.  Co.,  17 
X  F.  (8  Smith),  862. 

8.  GenexBl  agent  of  company  authorized  to 
purchase  lands,  may  have  implied  authority 
to  enter  into  arbitration  as  to  price  of  lands. 
Ct.  of  Appeals,  1858,  Wood  v.  Auburn  &  Roch- 
ester R.  R.  Oo.,  8  K  Y.  (4  8M,\  160. 

9.  —  pbysloian.  A  "  railroad  superintend- 
ent" vested  with  control  over  every  thing 
connected  with  the  running  of  the  road,  but 
having  no  control  over  the  treasury,  nor  any 
share  in  the  dhreotion,  has  no  implied  authori- 
ty to  bind  the  company  by  engaging  a  physi- 
cian to  attend  a  person  run  over  by  one  of 
the  company^s  triuns.  N.  T.  Superior  Ot., 
1858,  Stephenson  v.  K  Y.  h  Harlem  R.  R.  Co., 
2  Duer,  841. 

10.  A  by-law  of  a  ndlroad  company  em- 
powering Uie  general  freight  agent  to  nego- 
tiate contracts  for  the  transportation  of  freight, 
with  the  approval  of  the  president, — Edd^  not 
to  require  an  express  approval  of  every  con- 
tract, but  merely  to  authorize  the  president  to 
interpose.  Supreme  Ct.,  1858,  Medbury  f.  N. 
Y.  &  Erie  R.  R.  Co.,  26  Barb.,  564. 


11.  XJnolaimed  goods.  Every  railroad  com- 
pany having  unclaimed  baggage  or  freigrht,  au- 
thorized to  sell  at  auction,  in  certain  mode.*' 
Lam  qf  1864,  612,  oh.  282,  $|  10,  12  ;  1  Law9  a 
1857,  872,  oh.  444.  SJ  8,  4. 

12.  Intaneoting  railroad  compaoies  to  alford 
accommodation  to  each  other.  Lawt  ^1847. 299* 
ch.  270. 

13.  Safety  of  oara.  Although  carriers  of 
passengers  are  not  insurers,  the  law  yet  re- 
quires that  they  shall  furnish  a  sufficient  car 
to  secure  the  safety  of  their  passengers,  by 
the  exercise  of  the  utmost  care  and  skiU  in  its 
preparation.  They  may  construct  it  them- 
selves, or  avail  themselves  of  the  services  of 
others ;  but  in  either  case,  they  engage  that 
all  that  well-directed  skill  can  do  has  been 
done  for  the  accomplishment  of  this  object 
Thus  they  are  liable  for  injuries  sustained  by 
a  passenger,  in  consequence  of  the  breaking  of 
an  axle  by  reason  of  a  latent  defect  which 
could  not  be  discovered  by  the  most  Yigilant 
external  examination,  if  it  could  have  been 
discovered  in  the  process  of  manufaotoring, 
by  the  application  of  any  test  known  to  men 
skilled  in  such  business.  Ot.  qf  Appeals^  1866, 
Hegeman  v.  Western  R.  R.  Oorporation,  13 
E.  F.  (8  Kern.),  9. 

14.  So,  dlso^  it  goes  to  show  their  negli- 
gence that  the  peril  might  have  been  ayoided, 
if  the  defendants  had  used  on  their  cars  the 
safety  beam,  shown  to  have  been,  at  the  time, 
already  in  use  on  other  roads  for  a  ooosidera- 
ble  period.  It  is  a  question  for  the  Jury  to 
determine  whether  they  were  not  guilty  of  neg» 
ligence  in  not  ascertaining  the  utility  of  such 
an  improvement,  and  adopting  it  to  protect 
passengers  from  injuries  by  aooidenta  to  which 
oars  are  liable.    lb. 

15.  A  railroad  company  is  liable  in  dama- 
ges for  an  injury  resulting  to  any  person  law- 
fully using  its  road,  from  its  neglect  to  intro- 
duce any  improvement  in  its  apparatus  which 
it  knows  to  have  been  tested  and  found  ma- 
terially to  contribute  to  safety,  and  the  adop- 
tion of  which  is  so  within  its  power  as  to  be 
reasonably  practicable.  Ot.  ofAppeaU,  1869, 
Smith  V.  N.  Y.  &  Hariem  R.  R.  Oo.,  10  If.  Z 
(5  Smith),  127. 

16.  Sleeping  oars  authorised  and  regulated. 
LaiMqflS6S,  284,  ch.  126. 


*  As  to  whether  this  applies  to  all  railroads,  or 
only  those  of  oorporations  formed  under  the  aot  of 
1850,  oompare  the  tdtle  of  this  aot,  and  section  49  of 
the  act  of  1850. 
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17.  Jumping  off.  That  when  a  railroad 
train  is  so  carelessly  and  negligently  mn  as  to 
imperil  the  passengers,  and  one  is  compelled 
to  jump  ont,  to  avoid  the  danger,  and  in  so 
doing  injures  himself,  the  company  is  liable. 
iV:  r.  Superior  Ot.,  1847,  Eldridge  v.  Long 
Island  R.  R.  Co.,  1  Sand/.,  89. 

IB.  CoUiflloxL  Where  a  passenger's  elbow 
-v^as  shown  to  have  been  fractured,  when  the 
train  was  passing  a  car  standing  on  an  ad- 
joining  track  of  defendants*  road,  by  coming 
in  contact  with  some  object  projecting  from 
Buch  car ; — ffeldy  that  enough  had  been  shown 
to  shift  the  burden  of  proof  upon  the  defend- 
ant'^,  to  show  that  the  injury  was  not  attribut- 
able to  their  want  of  care.  Ot  of  AppeaU^ 
1855,  Holbrook  v.  Utica  &  Schenectady  R.  R. 
Co.,  12  IT.  r.  (2  Eom.),  286. 

19.  Paasenger  In  baggage-oar.  A  passen- 
ger in  selecting  his  seat,  if  lawfully  in  the  one 
selected,  owes  no  duty  to  a  railroad  company 
to  select  one  with  a  view  to  diminish  the  haz- 
ards that  may  attend  an  act  of  gross  negli- 
gence on  the  part  of  their  agents  in  the  run- 
ning of  the  trains;  nor  does  any  indiscretion 
in  selecting  it,  exonerate  the  company  from 
liability  for  injuries  resulting  from  a  collision 
caused  by  the  gross  negligence  of  their  agents. 
If  a  collision  thus  occurs,  a  passenger  who  is 
injured  by  it  may  recover,  if,  as  between  him 
and  the  company,  it  was  lawful  for  him  to  be 
where  he  was  at  the  time  of  the  collision,  as 
his  being  there  did  not  tend  directly  or  re- 
motely to  produce  the  act  or  occurrence  which 
caused  the  injury.  So  held,  of  a  passenger, 
who  with  the  assent  of  the  conductor,  took 
his  seat  in  the  baggage-car.  iT.  Y.  Superior 
Ot.,  1868,  Carroll  c.  N.  Y.  &  New  Haven  R.  R. 
Co.,  1  Duer,  671 ;  8.  C,  11  K  Y,  Leg.  Ohe.,  144. 

20.  —  standing  on  platfonn.  If  the  noti- 
ces authorized  by  Laws  of  1850,  284,  ch.  140, 
§  46,  relative  to  standing  on  platforms,  were 
posted  u}),  and  there  was  at  the  time  sufficient 
room  inside  of  the  passenger -cars  for  the  prop- 
er accommodation  of  the  passengers,  the  mere 
fact,  that  the  conductor  did  not  object  to  the 
plaintiff  standing  on  the  platform,  would  not 
justify  the  presumption  that  the  company  as- 
sented to  waive  a  protection  given  to  them 
by  the  statute,  which  these  notices  expressly 
declared  they  should  claim,  and  on  which 
they  informed  all  passengers  the  company 
would  insist.  N,  Y.  Superior  Gt,,  1867,  Hig- 
gins  «.  N.  T.  &  Harlem  R.  R.  Oo.,  2  Bo9w,,  182. 


21.  —  changing  oank  When  a  railroad 
company  gives  such  published  notice  of  the 
running  of  its  trains,  and  such  special  notice 
in  the  cars  of  the  necessity  of  changing  cars  at 
any  particular  station,  that  every  traveller  of 
ordinary  intelligence,  by  the  use  of  reasonable 
care  and  caution,  would  obtain  all  requisite 
information  as  to  the  route  to  be  travelled,  and 
the  cars  to  be  taken  at  intermediate  stations, 
it  discharges  its  whole  duty  in  this  respects 
If  a  passenger,  merely  by  a  failure  of  his  own 
to  use  such  care  and  caution,  instead  of  chan- 
ging cars  at  a  particular  station,  and  there  tak- 
ing cars  which  go  to  the  place  to  which  he  has- 
paid  his  fare,  continues  in  the  cars  in  which 
he  started,  and  is  carried  in  another  direc- 
tion, the  result  is  to  be  attributed  to  his  own^ 
negligence,  and  not  to  a  breach  of  duty  or  of 
contract  on  the  part  of  the  company.  N,  F. 
Superior  Ct.,  1867,  Page  «.  K  Y.  Central  R. 
R.  Co.,  6  Diwr,  628. 

22.  One  who  is  a  wrongdoer  on  the  train 
cannot  recover  for  injuries.  Thus  when  the 
company  by  its  printed  rules  prohibited  its 
engineers  from  allowing  any  one,  not  in  its 
employ,  to  ride  upon  the  engines,  and  plain- 
tiff though  informed  of  the  rule,  prevailed  on 
the  engineer  to  admit  him,  and  he  rode  upon 
the  engine  without  the  knowledge  of  the  con- 
ductor, and  paying  no  fare; — Held^  that  the 
engineer's  consent  conferred  no  right,  and  that 
the  plaintiff  could  not  recover  damages  of  the 
company  for  injuries  sustained  while  riding  in 
that  place.  Supreme  Ct,,  1866,  Robertson  «. 
N.  Y.  &  Erie  R.  R.  Co.,  22  Bcvrh.,  91. 

23.  IQeoting  passenger.  A  conductor  on 
a  railroad  has  authority  to  eject  a  passenger 
from  the  car,  not  only  for  misconduct  which 
is  such  as  to  disturb  th'e  peace  and  safety  of 
the  other  passengers,  but  as  well  for  noisy  and 
disgraceful  conduct,  such  as  grossly  profane  or 
indecent  language.  So  he  may  for  refusal  to 
comply  with  a  reasonable  requirement  as  to 
the  collection  of  tickets.  Supreme  Ot,^  1867, 
People  c.  Caryl,  8  Parh,  Gr,^  826.  Compare, 
also.  Page  «.  N.  Y.  Central  R.  R.  Co.,  6  Duer^ 
628. 

24.  llokets.  The  words  ^^good  thie  trip 
onl/y,^^  upon  a  passage-ticket,  will  not  Kmit 
the  undertaking  of  the  company  to  any  partio- 
ular  day,  or  any  special  train  of  cars.  They 
do  not  relate  to  Ume,  but  to  jovm&y;  and  if 
the  ticket  has  not  been  previously  used  it  en- 
titles the  holder  to  a  passage  on  a  subsequent 
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dftf,  at  well  10  on  th«  day  it  bean  date.  Su- 
prme  Ot.,  1857,  Pier  o.  Fineh,  24  jB^}.,  614; 
and  see  Northern  R.  R.  Oo.  o.  Page,  82  /if., 
180. 

SUL  —  exhililtiiig.  A  regulation  made  by 
a  railroad  corporation  reqniring  paasengera  to 
exhibit  their  ticketa  wheneyer  reqneated  by 
the  oondnotor,  and  direoting  the  ejeotion  from 
their  oars  of  tboee  who  shonld  refiiae  to  do 
so,  is  a  reasonable  and  proper  one.  The  pas- 
senger is  bound  to  conform  to  snob  regnlation, 
and  forfeits  his  right  to  be  oarri«d  farther  by 
his  refnsal  to  comply  with  it.  Ot.  <ifAppeaU^ 
1867,  Hibbaid  o.  N.  Y.  &  Erie  R.  R.  Oo.,  16 
-y.  F.  (1  Smith),  466. 

26.  As  to  when  the  conductor  and  not  the 
corporation,  is  liable  for  ^eoting.    lb, 

27.  —  mnrender.  A  regulation  adopted  by 
a  railroad  company  requiring  passengers  to 
surrender  their  tickets  during  the  trip,  is  a 
reasonable  regulation.  [4  Oush.,  608 ;  S.  0., 
1  law  R.,  N.  S.,  461.]  And  where  the  de- 
fendant purchases  his  ticket  with  knowledge 
of  this  custom,  he  is  bound  to  surrender  it  or 
pay  his  fare  again ;  and  if  he  refuses,  the  com* 
pany  having  carried  him  may  recover  the  fare 
from  him  again  in  an  action  for  the  purpose. 
SviprmM  Ot,  1868,  Northern  R.  R.  Oo. «.  Page, 
22  £arb.,  180. 

'26.  —  iiNJoralng.  It  is  a  reasonable  regu- 
lation that  passengers  choosing  to  stop  and  lie 
over  must  procure  their  tickets  to  be  so  in- 
dorsed BA  to  make  them  a  voucher  to  the  con- 
ductor having  charge  of  a  subsequent  train. 
Supreme  (H,,  1868,  Beebe  «.  Ayres,  28  JBotIk, 
276. 

89.  Bjctoiting  greater  fare  than  allowed  by 
law,  punished.    1  Lmot  qf  1867,  482,  ch.  185. 

30.  PaaMnkl^.  The  liability  for  injuries 
to  passers-by,  occasioned  by  collision  with  a 
train  at  a  crossing,  is  not  so  rigorous  as  that 
arising  in  the  case  of  injuries  to  passengers ; 
but  is  the  same  as  that  which  arises  in  respect 
to  a  oollision  between  carriages  on  a  highway. 
Reasonable  care,  including  the  signals  by  bell, 
is  all  that  can  be  exacted  A'om  the  agents  of  a 
railroad  corporation,  lawfully  crossing  a  street 
with  a  locomotive.  Supreme  Ot^  1860,  Brand 
0.  Schenectady  <fe  Troy  R.  R.  Oo.,  8  Barb,,  868. 

31.  A  passer-by  cannot  recover  damages  for 
a  collision,  in  any  degree  produced  by  his  own 
want  of  care.    lb, 

32.  One  who  crosses  a  railroad  without 
looking  to  see  whether,  a  train  is  coming,  and 


is  injured  by  the  train,  is  guilty  of  negligence, 
and  cannot  recover  therefor.  Ot,  o/AppeaU 
(1868  f),  Brooks  e.  Buffido  &  Niagara  Falls  R. 
R.  Oo.,  27  Barb,,  682,  noU;  affirming  S.  0., 
26  Id,,  600.  Followed,  Bujffhlo  Suparior  Ot. 
(1868?),  Brendell  v,  Bnfihlo  ds  SUte  line  R  B. 
Oo.,  27  Id,,  682,  note;  and  see  Mackey  o.  K. 
T.  Oentral  R.  R.  Co.,  Id,,  528. 

33.  Pnid  To  recover  for  being  injured 
by  a  railroad  train  while  plaintiff  was  crossing 
the  track,  he  must  prove  that  the  company's 
agents  were  guilty  of  negligeDoo,  and  that  him- 
self was  without  negligence  and  without  &Qlt 
[1  Oow.,  78;  6  Id.,  184^  191 ;  6  Hill,  692;  5 
Id.,  282 ;  19  Wend.,  899.]  Si^n-^me  Ot,,  1849, 
Spencer  v,  Utioa  &  Soheneotady  R.  R.  Co.,  5 
Barb.,  887.  Oompare,  however,  Johnson  t. 
Hudson  River  R.  R.  Oo.,  20  271  T,  (6  Smith), 
66 ;  affirming  S.  0.,  6  Duer,  688,  where  the 
contrary  was  asserted  as  to  plaintiff's  freedom 
from  negligence. 

34.  Although,  as  a  general  rule,  ^ordinary 
prudence"  is  all  that  can  be  exacted  from  s 
railroad  company  in  respect  to  passers-by,  yet 
the  rule  is  not  to  be  understood  as  meaning 
that  only  the  same  degree  of  care  is  to  be  re- 
quired in  all  oases.  The  only  safe  rule  is  that 
Uie  company  is  bound  to  use  a  degree  of  care 
and  vigilance  to  prevent  aocidents  and  iigury 
to  others  which  is  proportioned  to  the  danger- 
ous character  of  its  businesa,  and  of  the  mode 
and  means  of  conducting  it.  The  true  role 
may  be  thus  stated :  The  degree  of  vigilance 
which  the  law  exacts  in  its  requirements  of 
ordinary  care,  varies  with  the  probable  conse- 
quences of  negligence,  and  alao  with  the  com- 
mand of  means  to  avoid  injuring  others,  pos- 
sessed by  the  person  on  whom  the  obligation 
is  imposed.  [12  K  T.,  426.]  K.  T.  Superwr 
Ot,,  1867,  Johnson  v.  Hudson  River  R.  B.  Co., 
6  Duer,  688 ;  affirmed,  20  K  F.  (6  SmUh),  65; 
disapproving  Brand  t).  Schenectady  A  Troj 
R.  R.  Oo.,  8  Barb.,  868. 

35.  Aooldeiita  oauaad  l^  traok.  When  a 
railroad  company  are  duly  authorized  to  lay 
their  track  in  one  of  the  streets  of  a  city, 
they  are  not,  at  all  events  and  witboat  proof 
of  negligence  or  want  of  skill  and  reasonable 
care,  liable  for  accidents  which  may  be  caased 
by  the  existence  of  the  track  there.  N*  Y. 
Oom,  PI,  1854,  Mazetti «.  N.  Y.  ^  Harlem  R 
R.  Oo.,  8  E,  D.  Smith,  98. 

36.  Plre.  If  the  most  approved  known 
means  are  used  by  the  company  to  prevwt 
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the  sparks  from  their  engines  from  caasing 
iDJnries,  the  raihroad  eompanj  is  not  liable  in 
case  damage  is  ooeasioned  by  fire  commoni- 
eated  in  that  maimer.  [8  Barr.,  466 ;  8  Barb., 
427.]  Su^rw^  CLy  1864,  Rood  t.  MT.  Y.  4 
Erie  R.  R.  Oo.,  18  Barb.,  80. 

37.  UaliiUtytosiiiplQfFMiab  Itisthedaty 
of  an  engineer  npon  a  raih>oad  to  make  known 
to  the  company  any  defects  of  fences,  &o., 
which  may  lead  to  the  straying  of  animals  on 
the  track,  and  any  defects  in  the  looomotiye. 
The  company  are  not  liable  for  iojnnes  to  him 
arising  from  saoh  defects  which  he  did  not 
make  known.    [8  N.  Y.,  175.]    Supreme  Ot^ 

1866,  MoMiUsA  «.  Saratoga  4  Washington  R. 
R.  Co.,  20  Barh^  449. 

38.  A  brakeman  upon  a  railroad,  whose 
duty  it  is  not  to  apply  the  brakes  except 
when  directed  by  the  engineer  or  condactor, 
cannot  maintain  an  action  against  their  com- 
mon employer  for  an  ii^jnry  resulting  from  the 
culpable  speed  at  which  the  engineer  and  con- 
ductor ran  the  train.  A  principal  is  not  liable 
to  one  of  his  agents  or  servants  for  usuries 
sustained  through  the  negligence  of  another 
agent  or  servant,  when  both  are  engaged  in 
the  same  general  business.  [Citing  many 
cases.]  Ot,  of  Appeals,  1868,  Sherman  e. 
Rochester  ^  Syracuse  R.  R.  Co.,  17  K  T.  (8 
SmUh),  163. 

39.  RaUroAda  in  ottloa  are  not  per  se  nui- 
sances. Ohaneerff,  1841,  Hamilton  e.  N.  Y. 
in  Harlem  R.  R.  Co.,  9  Paige,  171.  Supreme 
Ct.,  1849,  Drake  «.  Hudson  River  R.  R.  Co., 
7.  Barb,,  608 ;  1800,  Plant «.  Long  Island  R.  R. 
Co.,  10  Id,,  26 ;  S.  C,  9  N.  T.  Leg.  OU.,  68; 
Sp.  T,,  1862,  Hentz  «.  Long  Island  R.  R.  Co., 
13  Barh.,  646 ;  Gen.  T,,  1868,  Milhau  «.  Sharp, 
16  Id.,  198;  1864,  Anderson  «.  Rochester,  dec., 
R.  R.  Co.,  9  How.  Pr.,  668.     Ct.  of  Appeals, 

1867,  Williams  «.  N.  Y.  Central  R.  R.  Co.,  16 
If.  Y.  (2  SmUh),  97 ;  1866,  Davis  o.  Mayor, 
&c.,  of  S.  Y.,  14  N'.  Y.  (4  Earn.),  606.  To 
the  same  effect.  Supreme  Ct,  1860,  Harris  «. 
Thompson,  9  Barh.,  860. 

40.  But  an  Individual  owner  of  real  prop- 
erty, upon  the  public  street  of  a  city,  may 
maintain  an  action  to  enjoin  the  construction 
there  of  a  railway,  which  would  be  a  nuisance. 
Supreme  Gt.,  1868,  Milhau  v.  Sharp,  28  Barb., 
228 ;  S.  C,  7  AUoM  Fr.,  220 ;  affirming  S. 
C,  17  Ba^b.,  486,  and  9  How.  Pr.,  102.  To 
similar  effect,  Ct.  of  Appealt,  1866,  Davis  «. 
Mayor,  Ac,  of  N.  Y.,  14  K  Y.  (4  Kern.),  606. 


II.  Railboad  Corporations. 
1.  In  General 

41.  Oenend  laws.  In  1848,  an  act  was 
passed  to  authorise  incorporation  of  ndlroad 
companies,  and  to  regulate  them.  (Xotcw  </ 1848, 
221,  ch.  140.)  In  1850,  that  act  was  repealed, 
bv  a  new  act  for  the  same  purpose  (Laws  <2i^l860, 
211,  oh.  140),  which  is  now,  with  its  subsequent 
amendments  (Zowt  ^  1861,  20,  ch.  19 ;  1853, 79, 
ch.  53  ;  1854,  608.  ch.  282 ;  1857,  871,  ch.  444 ; 
1862,  811,  ch.  449),  the  general  railroad  law  of 
the  State.  Its  provisions  should  be  consulted  iu 
oonnedion  with  this  title.  Many  of  them  are 
made  applicable  to  railroad  corpomttons  formed 
before  1848. 

42.  Common  line..  Companies  whose  roads 
embrace  the  same  route,  may  agree  for  construc- 
tion by  one  of  a  common  line.  Lawt  of  1851, 20, 
ch.  19,  §  1 ;  1854,*  618,  ch.  282,  §  13. 

43.  iuiy  mortgagee  of  a  railroad  and  fran- 
chises thereof,  may  purchase  at  mortgage,  execu- 
tion, or  judicial  sale,  and  hold  or  convey.*  1  Lawt 
q/*1857,871,ch.  444,  §1. 

44.  ProoeecUnga  to  remedy  failure  or  de- 
fect of  title  in  lands  acquired.  Lam  qf  1847,  801, 
ch.  272. 

45.  Contract  with  Indian  trlbea,  for  use  of 
lands.     Laws  qf  1886,  461,  ch.  316. 

46.  Inoreaae  of  oapital,  to  relay  track,  ^. 
Ltms  qf  1847,  801,  ch.  272  ;  508,  ch.  405. 

47.  Debts.  The  act  of  1846  {Laws  o/1846, 
261,  ch.  230;  repealed  by  Lam  <^1864,  614, 
ch.  282,  §  16},— which  restricted  the  debts  of 
railroad  companies, — had  no  application  to 
corporations  formed  under  the  general  acts  of 
1848  and  1860.  Supreme  Ct.,  1868,  Rochester 
V.  Barnes,  26  Barb.,  667. 

48.  Etauxender  of  stock  and  franchises  of 
leased  road  to  lessee.    Lam  q^  1855,  617,  ch.  802. 

49.  Changes  of  grade  authorized.  Laws  <^ 
1855,  865,  ch.  478. 

^.  Mortgages.  The  provision  of  the  gen- 
eral act,  §  28,  subd.  10, — which  authorizes  a 
railroad  corporation,  organized  under  such  act| 
'^  from  time  to  time  to  borrow  such  sums  of 
money  as  may  be  necessary  for  completing,  or 
finishing,  or  operating  their  railroad,  and  to 
issue  and  dispose  of  their  bonds  for  an  amount 
so  borrowed,  and  to  mortgage  their  corporate 
property  and  franchises  to  secure  the  payment. 
of  any  debt  contracted  by  the  company,  for 
the  purpose  aforesaid," — ogives  authority  ^ 
railroad  corporations  to  mortgage  all  and  sin- 
gular the  property  of  the  corporation,  with  all 

*  As  to  whether  these  apply  to  all  railroadfl,  or  only 
those  of  corporations  formed  under  the  act  of  1850, 
compare  the  title  of  these  aots  and  §  49  of  the  act  of 

1850. 


650 


RAILROADS  (and  Railboad  Gompanibs). 


BallzMd  Oorporatiimi ;— irnder  the  Brntnl  Btetate  ;~n«  Btatate; 


Its  franchises,  rights,  and  interests  acquired, 
and  to  be  acquired,  as  an  entirety ;  and  it  is 
therefore  entirely  immaterial  whether  the 
right  of  way  for  the  railroad  was  all  acquired 
or  not,  at  the  time  snch  mortgage  was  put  on 
record,  or  whether  the  road  had  or  had  not 
been  at  that  time  entirely  located,  or  the  loca^ 
don  thereof,  if  previously  made,  was  afterwards 
cbanged.  The  right  to  change  its  location  is 
ne  of  the  chartered  privileges  of  the  corpo- 
ration, and  embraced  within  the  grant  of  its 
franchises.  So,  also,  is  the  right  to  take  such 
lands  as  might  be  requisite  to  complete  the 
road  upon  its  original,  or  upon  any  altered 
line.  Supreme  CU^  Sp,  T.,  1867,  Seymour  t>. 
Oanandaigua  dc  Niagara  Falls  R.  R.  Co.,  25 
Barh.,  284 ;  S.  0.,  14  H&w.  Pr,,  581. 

As  to  the  constitutionality  of  statutes  in  ex- 
ercise of  the  right  of  Bmiiieiit  AruM^in  gee 
CJoNSTiTUTiONAL  Law,  170-228. 

2.  Corporations  under  the  General  Statute. 
A.  The  Statute. 

51.  The  general  act  of  1850  (3,  tj.,  supra, 
41)  is  constitutional.  Ot.  of  Appeals,  1858, 
Buffalo  &  N.  Y.  City  R.  R.  Co.  tJ.  Brainard,  9 
K  Y,  (6  SeU,\  100. 

52.  Applloatlon  to  ejdstliig  oorporatioiis. 
The  generU  railroad  act  of  1850  declares  ex- 
isting corporations  to  be  subject  to  the  pro- 
visions, not  inconsistent  with  their  charter, 
contained  in  certain  sections,  among  which 
are  the  provisions  relative  to  acquiring  title  to 
lands.  Held,  that  a  pre-existing  company, 
whose  charter  provided  a  distinct  and  com- 
plete method  of  acquiring  title,  was  not^  bound 
to  pursue  the  new  method,  but  might  still  take 
that  authorized  by  their  own  charter.  Siuce 
the  provisions  of  the  latter  act  could  not  be 
grafted  on  the  former,  leaving  it  entire,  they 
must  be  deemed  inconsistent.  Ct,  of  Appeals, 
1855,  Olarkson  tJ.  Hudson  River  R.  R.  Co.,  12 
K  F.  (2  Kern.),  804.  Supreme  Ct.,  1858, 
Viescher  t>.  Hudson  River  R.  R.  Co.,  15  Ba/rh, 
87 ;  Mosier  ©.  Hilton,  Id,,  657. 

53.  That  in  such  case  either  mode  may  be 
pursued.*  Supreme  Ct.,  1858,  Hosier  ©.  Hil- 
ton, 15  Barb,,  657. 


*  See,  alBO,  the  act  of  1867  (1  Laws  qf  IS67, 871,  oh, 
444,  S  2),  whioh  amends  the  provisioiiB  of  the  act  of 
1850  on  this  subject,  and  provides  that  any  railroad 
corporation  in  the  State  mny  acquire  title  by  these 
proceedings. 


B.  Organization. 

54.  PreUmlnazy  anbacilption.  A  rulroad 
corporation  formed  under  the  general  railroad 
act,  is  not  formed,  and  does  not  become  a  legal 
body,  until  all  the  requirements  of  the  statute 
have  been  complied  with,  and  the  articles  filed 
in  the  office  of  the  secretary  of  state.  Until 
this  has  been  done,  the  subscription  of  any 
person  to  the  articles  is  a  mere  proposition  to 
take  the  number  of  shares  specified,  of  the 
capital  stock  of  the  corporation  thereafter  to 
be  formed,  which  is  revocable,  and  not  a  bind- 
ing promise  to  take  and  pay.  Supreme  Ct., 
1857,  Burt  t>.  Farrar,  24  Barb.,  518. 

55.  An  agreement  to  take  a  certain  number 
of  shares  of  the  capital  stock  subscribed  pre- 
viously to  the  incorporation  of  the  company, 
creates,  if  not  an  express,  an  implied  promise 
to  pay,  which  will  sustain  an  action  by  the 
company  after  its  complete  incorporation,  to 
recover  calls  on  the  stock.  Ct.  of  Appeals, 
1856,  Buffalo  &  IT.  Y.  City  R.  R  Oo.  v.  Dud- 
ley, 14  K  Y.  (4  Kern.),  886.  See,  also,  Lake 
Ontario,  &o.,  R.  R.  Oo.  v.  Mason,  16  2^,  Y.  (3 
Smith),  451.  To  the  contrary,  Supreme  Ct., 
1854,  Troy  &  Boston  R.  R.  Oo.  9.  Tibbits,  18 
Barb.,  297. 

56.  In  such  an  action^  it  is  not  necessary  to 
prove  that  the  number  of  shares  subscribed 
for  by  defendant  had  been  actually  allotted  to 
him.  No  excess  of  subscriptions  being  shown, 
the  presumption  is  that  the  subscription-books 
were  closed  as  soon  as  all  the  stock  was  taken. 
The  title  of  the  several  subscribers  to  the  nnm- 
ber  of  shares  respectively  taken  by  them  be- 
came perfect  the  moment  the  books  were 
closed,  and  their  oerdficates  of  stock  are  mere- 
ly evidences  of  title.  Ct  qf  Appeals,  1856, 
Buffalo  h  N.  Y.  Oity  R.  R.  Oo.  «.  Dudley,  14 
K  F.  (4  Kern.),  886. 

57.  Neither  an  intermediate  alteration  of 
the  charter  by  the  Legislature  under  the  pow- 
er reserved,  unless  fraudulently  procured,  nor 
the  fact  that  defendant  was  induced  to  sub- 
scribe, by  the  fraudulent  representations  of 
one  of  the  company's  officers,  made  at  a  pub- 
lic meeting,  and  in  the  presence  of  a  minority 
of  the  board  of  directors,  but  not  made  by  any 
authority  from  such  board  by  resolution  or 
otherwise,  constitutes  any  defence.  And  the 
remedy  by  forfeiture  of  stock  for  non-payment 
of  calls  is  merely  cumulative.    P). 

58.  A  aabaoriptioii  by  a  partaerahip  name 


RAILROADS  (and  Railroad  Oompanieb). 


651 


Bailroad  OorporaUons ;— Tlncler  the  General  Statute  ,M)rgaaiifttioii. 


is  a  compliance  with  the  provision  in  the  gen- 
eral railroad  act — requiring  each  subscriber  to 
the  articles  of  association  to  subscribe  thereto 
"  hU  name^  place  of  residence,  and  amount  hj 
him  subscribed^^^pecially  where  the  sub- 
scription was  made  by  one  partner  in  the  name 
of  both,  and  the  other  subsequently  ratified  it. 
Supreme  Ct.^  1866,  Ogdensbnrgh,  Rome  A; 
Clayton  R.  R.  Co.  «.  Frost,  21  Ba/rh,^  641. 

59.  —  by  heirs.  A  subscription  by  one  of 
several  heirs,  as  follows :  "  Estate  of  N.  W.,  100 
shares,  $10,000,'^  not  binding  either  upon  him- 
self or  his  co-heirs.  Supreme  Ct,^  1864,  Troy 
h  Boston  R.  R.  Co.  t>.  Warren,  18  J?ar&.,  810. 

60.  Iilability  of  subscriber.  A  subscriber 
to  the  stock  of  a  corporation,  whether  his 
promise  to  pay  be  express  or  implied,  is  liable 
to  an  action  for  the  subscription,  though  the 
charter  authorizes  the  directors  to  forfeit  the 
stock  and  previous  payments,  upon  non-pay 
ment  of  an  instalment,  provided  the  forfeiture 
has  not  been  declared.  The  mere  existence 
in  the  charter  of  authority  to  declare  a  forfei- 
ture, affords  no  objection  to  an  action  at  law. 
[1  Cai.,  881;  1  Cai.  Oas.,  96;  9  Johns.,  217; 
14  Id.,  288;  Hid.,  98;  14  Wend.,  20;  2  Hall, 
604;  6  Mass.,  80;  1  Bin.,  70;  2  Bibb,  677;  8 
Hawks,  520;  12  Conn.,  499;  12  Id.,  680;  2 
Barb.,  294.]  Supreme  Ct.^  1861,  Northern  R. 
R.  Co.  tJ.  Miller,  10  Barh.^  260;  and  see  Oob- 
PORATioN,  tit  Stochholdern, 

61.  A  subscription  to  the  capital  stock  of  a 
railroad  company,  by  which  the  subscriber 
agrees  ^*  to  take  the  number  of  shares  in  said 
company"  affixed  to  his  name,  is  equivalent  to 
an  express  promise  to  pay  for  the  stock  when- 
ever the  calls  shall  be  made ;  or  if  not,  it  raises 
an  implied  promise  which  is  equally  effica- 
cious with  one  expressed.  [14  Wend.,  20 ;  2 
Hall,  606;  12  Conn.,  609.]  Supreme  Gt, 
1866,  Ogdensbnrgh,  Rome  &  Clayton  R.  R. 
Co.  «.  Frost,  21  Ban'h,^  641. 

62.  Cumulative  remedy.  The  remedy  of  a 
railroad  company  against  a  subscriber,  in  case 
of  non-payment  of  the  calls,  by  forfeiture  of 
the  stock,  is  only  cumulative,  and  does  not  pre- 
vent an  action  for  the  instalments,  where 
power  is  given  to  the  company  to  make  calls, 
and  there  has  been  a  valid  subscription  to  the 
stock.  [10  Barb.,  269 ;  18  Id.,  297 ;  21  Wend., 
278.]    Jb. 

63.  Notice,  though  necessary  to  the  sub- 
scriber on  proceeding  under  the  charter  to  for- 
feit the  stock  for  non-payment,  is  not  neces- 


sary to  render  him  liable  to  an  action.  Ot  of 
Appeals,  1857,  Lake  Ontario,  &c.,  R.  R.  Co. «. 
Mason,  16  ^.  F.  (2  Smith),  461. 

64.  Conditional  sulMcriptions.  The  gen- 
eral railroad  law  of  1848  confers  no  power  to 
make  conditional  subscriptions;  and  such  a 
subscription  is  contrary  to  public  policy.  [1 
Hill,  618.]  A  condition  annexed  to. a  sub- 
scription, imposing  an  nnauthorized  limitation 
of  the  directors'  statute  power  to  call  in  stock, 
or  which  provides  for  a  dividend  by  way  of 
interest,  to  each  paying  subscriber,  nntil  the 
full  completion  of  the  road,  is  illegal  and  void, 
as  contravening  public  policy.  Supreme  Ot.^ 
1864,  Troy  &  Boston  R.  R.  Co.  v.  Tibbits,  18 
Barb.,  297. 

65.  Change  of  location.  Where  the  act  of 
incorporation,  or  articles  of  association,  pre- 
scribe the  limits  within  which  a  railroad  com- 
pany shall  construct  its  road,  it  cannot,  even 
under  section  28  of  the  general  railroad  act, 
alter  or  change  the  route,  after  it  has  been  lo- 
cated, so  as  to  transcend  those  limits ;  at  least 
not  without  releasing  previous  subscribers  for 
stock  who  have  not  consented  to  such  change. 
By  making  such  change  previous  subscribers 
are  released.  [18  Barb.,  812.]  Supreme  Ot,, 
1866,  Buffalo,  Corning  &  N.  Y.  R.  R.  Co.  t». 
Pottle,  28  Barb.^  21. 

66.  Payment  of  sabBcriptions.  The  re- 
quirement that  ten  per  cent,  must  be  paid  in 
before  organization  [|  2],  means  not  ten  per 
cent,  upon  each  separate  share  subscribed; 
for  the  word  "  thereon"  does  not  refer  to  thi& 
shares  separately ;  but  ten  per  cent  upon  such 
a  sum  of  subscriptions  as  in  the  aggregate 
would  make  a  total  subscription  of  $1000  for 
every  mile  of  road  proposed  to  be  made.  Ct 
of  Appeals,  1867,  Lake  Ontario,  &o.,  R.  R. 
Co.  «.  Mason,  16  K  T.  (2  Smith),  461 ;  8.  P., 
1864,  Rensselaer  &  Washington  Plank-road  Co. 
9.  Barton,  Id,,  467,  note, 

67.  The  provision  of  section  4 — requiring 
ten  per  cent  to  be  paid  on  every  subscription — 
does  not  apply  to  subscriptions  before  organi- 
zation under  section  2,  but  only  to  those  made 
after  organization,  under  section  4.  Ct,  of 
Appeals,  1867,  Lake  Ontario,  te.,  R.  R.  Co.  9. 
Mason,  16  N,  Y.  (2  Smifh),,  461.  Suprms 
Ct,  1866,  Ogdensbnrgh,  Rome  &  Clayton  R. 
R.  Co.  f).  Frost,  21  Barb.,  641. 

68.  Cash.  Under  section  4  of  the  general 
railroad  act,  whioh  requires  the  payment  of 
ten  per  cent  in  money,  by  each  subscriber,. 
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%t  the  timtf  of  subecribing,  a  payment  in 
money,  eo  nomine^  at  the  time  of  anbecribing 
to  the  capital  stock  of  railroad  company,  is 
not  necessary  to  the  validity  of  the  finbscrip- 
tioa  as  against  the  sabscriber.  A  subsequent 
payment  will  operate  as  a  waiver  of  the  con- 
dition, and  the  party  making  it  will  be  consid- 
ered as  recognizing  his  original  Hability.  JSh^ 
vrwhs  Ot.,  1868,  Beach  i^.  Smith,  28  Bourh.^  264. 

0.  Personal  liahility  of  Stockholders. 

^  69i  Xiaboraia  and  SAnrants.  The  part  of 
§40, — which  makes  the  stockholders  of  every 
company  Joiutly  and  severally  liable  for  ajl 
debts  dae  and  owing  to  any  of  its  laborers  and 
servants  for  services  performed  for  sach  cor- 
poration,— ^provides  for  the  payment  of  the 
immediate  servants,  laborers,  and  employees 
of  the  company  itself,  in  contradistinction  to 
the  laborers  employed  by  contractors  in  the 
construction  of  the  railroad,  or  of  any  part  of 
the  work.  Section  12  micros  provision  for 
this  latter  class  of  laborers.  Supreme  Ot^ 
1867,  GaUaghar  v.  Ashby,  26  Barb.,  148. 

70.  All  persons  employed  in  the  service  of 
the  company  who  have  not  a  different,  proper, 
and  distinctive  appellation,  snch  as  officers 
and  agents  of  the  company,  are  servants  of  the 
company  within  the  statute.  (Lowe  of  1860, 
214,  S  10;  1864,  614,  $  16.)  Snk'preme  CU, 
1867,  Oonant «.  Van  Schaiok,  24  Barh,  87. 

71.  Pxtoilty.  Section  10  of  the  act  of  1860 
(XoMS  <2/^1860, 211,  ch.  140),— which  provides 
that  stockholders  in  railroad  corporations  shall 
be  individually  liable  for  debts  of  their  corpo- 
ration in  an  action  brought  after  judgment  and 
ezeontion  unsatisfied  against  the  corporation, 
— ^places  all  Judgment-creditors,  whose  judg- 
ments were  not  recovered  for  services  render- 
ed, upon  an  equal  footing,  without  discrimina- 
tion, in  respect  to  the  times  the  debts  were 
contracted,  or  the  judgments  therefor  recover- 
ed. Supreme  Ct,  1866,  Bankin  «.  Elliott,  14 
ffow.Fr.,  889 ;  affirmed,  Ot.  of  Appeals,  1867, 
16-^.  r.(2/toitA),  877. 

72.  After  a  receiver  of  an  insolvent  rail- 
road corporation  has  been  appointed,  and  an 
order  made  restraining  proceedings  against  the 
company  by  any  creditor,  a  creditor  cannot 
bring  an  action  under  section  10  of  the  general 
railroad  act,  against  a  stockholder  whose  sub- 
scription is  unpaid,  to  enforce  his  personal 
liability.  The  right  of  action  for  unpaid  sub- 
scriptions is  transferred  to  the  receiver  by  his 


appointment,  and  an  action  thereon  by  a 
creditor  is  in  effect  an  action  against  the  com- 
pany. (^.^Ji^pMb,  1867,  Bankine  V.Elliott, 
16  K  r.  (2  Smithy  877;  affirming  S.  0.,  14 
How.  i¥.,  88d. 

73.  CcMitraoton.  A.  contracted  with  the 
defendants  for  the  construction  of  a  part  of 
their  railroad.  R,  by  an  agreement  with  A., 
contracted  to  do  a  portion  of  the  work,  and 
employed  the  plaintiff  as  a  laborer  thereon. 
Held,  that  B.  was  a  contractor  within  the 
meaning  of  the  act,  and  the  plaintiff  ooold 
maintain  an  action  under  it  against  the  com- 
pany. Ot,  of  Appeals^  1866,  Kent  v.  N.  Y. 
Central  B.  B.  Co.,  12  K  T.  (2  Kern.),  628; 
approving  Warner  v.  Hudson  Biver  B.  B.  Go. 
{Shipreme  OU,  Oireuit,  1861),  6  How.  iV.,464; 
and  overruling  Millered  v.  Lake  Ontario,  An- 
bum  <fe  N.  Y.  B.  B.  Co.,  9  Id.,  288. 

74.  In  an  action  against  stockholders  in  a 
railroad  corporation,  to  charge  them  perBon- 
ally,  under  the  act  of  April  16, 1864,  the  plain- 
tiff must  not  only  prove  a  judgment  agsinst 
the  corporation,  and  that  execution  has  been 
returned  unsatisfied,  but  he  must  also  prove 
that  the  debt  for  which  the  judgment  was  re- 
covered was  one  of  the  sort  named  in  the  act 
When  this  is  done,  the  amount  due  on  the  ex- 
ecotion  is  the  rule  of  damages.  Supreme  Ot.^ 
1867,  Oonant «.  Van  Schaiok,  24  Barb.,  87. 

75.  The  stockholders  are  not  liable  for  debts 
contracted  subsequent  to  that  act.    lb. 

D.  Acquiring  Lands. 
a.  6«n«nl  PrlndplM. 

76.  Pnhlio  purpose.  Bailroads  for  the  con- 
veyance of  travellers  and  merchandise  from 
one  part  of  the  State  to  another,  are  public 
improvements,  and  for  the  benefit  of  the  pub- 
lic, for  which  private  property  may  be  U^en, 
under  authority  of  the  Legislature,  on  paying 
a  just  compensation  to  the  owners.  Charuxry^ 
1881,  Beekman  v.  Saratoga  &  Schenectady  B. 
B.  Oo.,  8  Paige,  46.  Gt.  of  Brrore,  1837, 
Bloodgood  .©.  Mohawk  &  Hudson  B.  B.  Co., 
18  Wend,,  9,  Gt.  ofAppeaU,  1868,  Bnfelo  & 
N.  Y.  City  B.  B.  Oo.  v.  Brainard,  9  IT.  7.  (5 
Seld.),  100. 

77.  Bridging  atreanu.  A  railroad  corpo- 
ration has  a  right  to  erect  a  bridge  upon  piers, 
for  the  purpose  of  carrying  their  railways 
across  a  navigable  river,  between  the  place* 
prescribed  for  the  commencement  and  termi- 
nation of  the  road ;  subject  to  the  condition 
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preBoribed  in  the  charter,  that  Uie  nsefnlness 
of  the  stream  should  not  be  impaired  thereby. 
Supreme  Ct,^  1886,  People  9.  Benssel&er  & 
Saratoga  R.  R.  Co.  J15  Wend,^  118.  Chancery^ 
1887,  Weaver  v,  Rensselaer  &  Saratoga  R.  R. 
Co.,  cited  in  Mohawk  Bridge  Oo.  tJ.  Utica  & 
Schenectady  R.  R  Oo.,  t  Paige,  654,  561. 

78.  Purohaae  of  bridga  A  railroad  com- 
pany, authorized  by  its  charter  to  take  lands 
necessary  for  its  purposes,  and  ^hose  route 
crosses  a  artream,  may  purchase  a  private 
bridge  within  such  limits,  If  it  will  answer  the 
corporate  ends ;  but  they  will  take  it  subject 
to  the  restrictions  in  respect  to  allowing  free 
passage  over  it,  to  the  itgury  of  a  neighboring 
toll-bridge,  under  which  the  private  owners 
held  it.  A,  V.  Chan,  Ct^  1846,  Thompson  o. 
1^.  Y.  A;  Harlem  R.  R.  Co.,  8  J9kin4f,  Ch.,  626. 

79.  Where  the  location  of  the  track  is  left 
to  the  discretion  of  the  agents  of  tiie  corpo- 
ration, the  location  wiH  not  be  lightly  inter- 
fered with ;  abd  Certainly  not  after  a  long  en- 
joyment by  the  company,  and  acquiescence  of 
the  public.  Supreme  Ot,^  Sp.  71,  1852,  Hentz 
V.  Long  feland  R.  R.  Co.,  18  Barh,,  646. 

80.  One  who  purchases  land  a^oining  a 
railroad,  takes  it  eum  onere,  and  cannot  claim 
damages  for  the  taking;  nor  is  a  relaying  of 
the  tfack  a  taking,  so  as  to  entitle  him  to  com- 
pensation,   lb, 

81.  A  igtont  to  a  railroad  corporatton  of  so 
much  of  a  fkrm  as  might  be  necessary  for  the 
construction  of.  the  road  if  it  should  cross  the 
farm,  provided  it  should  not  cross  south  of  a 
certain  line, — Eetd,  inoperative  if  the  road 
crossed  the  farm  south  of  such  line.  V.  Ohan. 
Ct.,  1840,  Douglass  «.  N.  Y.  &  Erie  R.  R.  Oo., 
Clarhe,  174. 

82.  ConcSltioiL  Plldntlff  conveyed  in  fee 
to  a  railroad  company,  a  piece  of  his  land  for 
the  road,  upon  condition  that  the  road  should 
be  completed  over  it  by  a  certain  day.  It  was 
not  then  completed,  but  after  the  day,  plain- 
tiff gave  them  notice  to  make  the  fences,  and 
permitted  tiiem  to  make  expenditures  on  the 
land,  and  did  not  aisdert  the  forfeiture  until 
two  years  afterwards,  and  tiien  brought  eject- 
ment. Beld,  that  the  forfeiture  had  been 
waived.  Supreme  €t^  1602,  Ln^ow  «.  K.  T. 
h  Harlem  R.  R.  Oo.,  12  Bofrb,,  440. 

88.  fiOi^way.  The  charter  of  a  railroad 
company  authoridng  them  to  occupy  a  high- 
way in  laying  the  tnusk,  relates  only  to  the 
public  property  in  the  road,  and  protects  them 


from  indictment  for  a  public  nuisance,  with- 
out affecting  their  liability  to  adjacent  owners 
for  damages.  Supreme  Ct,,  1841,  Fletcher  c. 
Auburn  &  Syracuse  R.  R.  Oo.,*  26  Wend^  462. 
Followed,  1848,  Mahon  9.  Utica  &  Schenec- 
tady R.  R.  Oo.,  Bin  A  D.  Supp.,  166;  1858 
[citing  also  21  Conn.,  294;  16  N.  Y.,  97;  3 
mil,  567],  Robinson  «.  K.  Y.  &  Erie  R.  R.  Co., 
27  Barh,,  612. 

84.  ITidng  a  stxeet  for  a  ndlroad  track, 
either  upon  its  natural  surfiace  or  by  tunnel- 
ling, is  not  a  misappropriation  of  it,  if  it  do  not 
substantially  interfere  with  its  use  as  a  street. 
Supreme  Ct.,  1851,  Adams  «.  Saratoga  ds  Wash- 
ton  R.  R.  Oo.,  11  Bwh.^  414.  To  the  same 
effect,  1850,  Plant «.  Long  Island  R.  R.  Oo.,  10 
Id,,  26;  S.  0.,  9  if.  Y.  Leg.  Obe,,  68;  1851, 
Ohapman  v.  Albany  &  Schenectady  R.  R.  Oo., 
10  B<vrb,,  860. 

85.  To  allow  a  street  in  a  city  to  be  used 
fbr  &  railroad  track,  either  upon  its  natural 
surface,  or  by  tunnelling,  is  not  a  misappro- 
priation of  it,  provided  such  use  does  not  in- 
terfere with  the  firee  and  unobstructed  use  of 
it  by  the  public,  as  a  highway  for  passage  and 
repassage.  The  temporary  inconvenience  to 
which  the  adjoining  proprietors  are  exposed 
by  the  construction  of  the  Work,  does  not  en- 
title them  to  damages.  Where  the  land  of  in- 
dividuals is  taken  for  a  street  in  a  city,  and 
compensation  is  made  for  it,  the  city  has  the 
right  to  appropriate  the  land  so  taken  to  all 
such  legitimate  uses  end  servitudes  as  custom 
and  the  public  good  require  that  a  street  should 
be  appropriated,  without  making  further  com- 
pensation. Supreme  Ot.,  1850,  Plant  v.  Long 
Islaad  R.  R.  Oo.,  10  Barb,,  26?  S.  0.,  9  If.  T. 
Leg.  OU,y  68. 

To  similar  eflbct,  in  case  of  damages  occa- 
sioned by  a  change  of  grade  of  a  street  for  the 
same  purpose.  1851,  Ohapman  «.  Albany  ds 
Schenectady  R.  R.  Co.,  10  Barb,,  860. 

88.  Injury  to  individual  ownert  of  land  by 
the  authorized  construction  of  a  railroad 
through  a  street^  the  title  to  which  is  in  the 
People  of  the  State,  is  damnum  absque  injuria, 
and  gives  them  no  right  of  actioti  against  the 
company.    [4  N.  Y.,  195;  6  Id.,  522.]    5m- 


*  See  this  oase  in  table  of  Qntm  QsanssamD,  Vol. 
L,  AmU  ;  but  oompwe  Corey  e.  BviEEJo,  Coming  A 
N.  Y.  B.  B.  Co.,  28.8ar6.,  482,  wheie  it  is  eaid  to  be 
overruled  by  Badoliff  e.  Mayor,  Ac,  of  Brooklyn,  4 
K  T.  (4  Oomit.),  195^  and  Ooald  e.  Hadson  River 

B.  B.  Co.,  6  ^:  j:  (2  sm.),  522. 
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f)T«me  Ot,y  1856,  Oorey  o.  Buffalo,  Oorning  h 
K  Y.  R.  R.  Co.,  28  Ba^h,,  482. 

87.  One  who  dedicates  land  to  the  pur* 
pose  of  a  highway  does  not  relinqnish  to  the 
pablio  a^y  thing  more  than  the  right  of  way, 
and  the  manioipal  or  State  authorities  have  no 
power  to  aathori2e  the  taking  of  snch  high- 
way by  a  railroad  company,  without  his  con- 
sent or  making  compensation  to  him.  The 
taking  and  use  of  the  street  for  a  railroad  is 
not  one  of  the  modes  of  ecgoying  the  public 
easement,  but  imposes  an  additional  burden 
upon  the  soil,  for  which  the  owner  is  entitled 
to  damages,  and  he  may  recover  them  in  an 
action  against  the  company  if  the  road  is  taken 
without  compensation.  [8  Hill,  667 ;  4  Gush., 
68.]  Ct  ofAppedU,  1867,  Willianw  «.  N.  Y. 
Central  R.  R.  Co.,  16  N.  F.  (2  Bmith),  97 ;  re- 
versing S.  0.,  18  B(vrb,^  222.    Oompare  Dbdi- 

OATION,  87. 

Sa  Pitrate  lights  protected.  It  is  true 
that  by  subdivision  6,  of  section  2S,  of  the 
general  railroad  act,  a  railroad  company  is 
empowered  to  construct  its  railroad  across, 
along,  or  upon  any  stream  of  water,  water- 
course, street,  highway,  plank-road,  turnpike, 
or  canal,  which  the  route  of  its  road  shall  in- 
tersect or  touch ;  but  this  provision  grants 
only  the  right  which  the  public  had  in  such 
watercourses,  roads,  ^,  and  does  not  grant 
any  right  to  violate  private  property  without 
the  consent  of  the  owners.  [26  Wend.,  462 ; 
8  HIU,  667;  6  Id.,  170.]  3wprem6  CU,  1866, 
Ellicottville,  ^.,  Plank-road  Go.  v.  Buffalo, 
&c.,  R.  R.  Go.,  20  Barb.,  644. 

89.  Stream.  In  an  action  against  a  rail- 
road company^  to  recover  damages  for  injuries 
to  the  plaintiff's  land  arising  from  the  over- 
flowing of  a  stream,  caused  by  the  acts  of  the 
defendant,  it  appeared  that  the  defendant  had, 
in  constructing  its  road,  excavated  and  re- 
moved the  banks  of  the  natural  stream,  in  or- 
der to  conform  the  ground  to  the  grade  of  the 
railroad. 

Held^  that  it  was  proper  to  charge  that  if 
the  jury  should  find,  from  the  evidence,  that 
the  injury  and  damage  to  the  plaintiff  was  oc- 
casioned by  such  excavation  and  removal,  and 
that  but  for  such  excavation  and  removal 
the  injury  and  damage  would  not  have  oc- 
curred, the  defendant  was  liable.  The  au- 
thority given  to  railroad  companies  by  4he 
general  act,  to  cross  streets,  &c.,  does  not  ex- 
empt them  from  liability  for  all  damage  caused ; 


and  negligence  or  want  of  skill  is  immaterial. 
BaprefTM  Ct,^  1868,  Robinson  o.  N.  Y.  &  Erie 
R.  R.  Go.,  27  Bwl.,  612. 

90.  JCr^gligence  or  want  of  skill  in  the  de- 
fendants is  not  material  in  an  action  against  a 
railroad  company  for  damages  incurred  by 
reason  of  their  having  interfered  with  a  high- 
way,   lb, 

91.  Tompike  and  Plank  roads.  Since  the 
act  of  1861  {La/wi  qf  1861,  21,  ch.  19,  §  4), 
railroad  companies  have  no  right  to  enter  upon 
a  turnpike  or  plank  road  without  the  consent 
of  the  owners,  except  upon  the  condition  of 
first  paying  the  damages  sustained  by  the  tarn- 
pike  or  plank  road  company  after  the  same 
shall  have  been  ascertained  under  the  statute. 
Su^eme  OU,  1866,  Ellicottville,  Aks.,  Plank- 
road  Go.  ««  Buffalo,  &c.,  R.  R.  Go.,  20  Barb., 
644. 

92.  PubUo  square.  A  railroad  company, 
by  proceeding  under  section  14  of  the  general 
act  to  acquire  lands,  obtain  no  greater  right 
than  the  parties  against  whom  they  proceed 
possessed.  To  acquire  a  right  to  use  a  publio 
square  or  place  for  any  purpose  inoonsutent 
with  the  object  of  its  dedication,  they  should 
proceed  under  section  26, — ^which  provides  for 
cases  of  lands  held  in  trust.  SvupreiM  GL, 
1864,  Anderson  o.  Rochester,  dec.,  R.  R.  Oc, 
9  Eow.  iV.,  668. 

93.  Doable  penalties.  A  railroad  com- 
pany constructed  their  road  across  a  highway, 
injuring  the  highway  and  neglecting  to  restoro 
it.  Held,  in  an  action  by  the  commissioners 
of  highways,  that  they  were  not  liable  both 
to  damages,  under  section  28  of  the  general 
railroad  act  (Xa«M  of  1860,  224),— requiring 
crossings  to  be  constructed  without  ii\jury  to 
the  road, — and  also  to  treble  damages  under 
1  Rev.  Stat,  626,  §  180,— respecting  iiguries  to 
highways.  Supr&ms  Ct,  8^.  T.,  1868,  Sipperly 
t».  Troy  &  Boston  R.  R.  Go.,  9  jB<w.  iV.,  88. 

(.  FrooMdlngi  to  tcqalre  Titto. 

94.  Joint  commission.  The  statute  {pm 
</1860,  oh.  ;40,  §§  14-16)  autiioriMS  a  joint 
commission  comprehending  all  the  landowners 
embraced  in  one  petition.  Thus,  by  section 
16,  ^y^  persons  may  appraise  all  lands  proposed 
to  be  tflJcen  in  the  county,  and  section  16  evi- 
dentiy  contemplates  a  succession  of  appraisala 
by  the  same  commissioners.  One  report  may 
also  embrace  all  the  cases ;  and  any  person  in- 
terested and  made  a  party,  can  appeal  from 
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such  part  thereof  as  affects  him.  Supreme  Ct.^ 
Sp.  T.,  1861,  Troy  &  RutlaQd  R.  R.  Oo.  «. 
Cleveland,  6  How,  Pr,,  288. 

95.  Affinity.  The  £&ct  that  the  wife  of  a 
commiesioner  to  appraise  damages  is  cousiu  to 
one  of  the  stockholders  of  the  railroad,  will 
not  vitiate  the  appraisement.  [17  Johns.,  188.] 
Supreme  Gt,,  Sp,  71,  1852,  Albany  Northern 
R.  R.  Oo.  t).  Cramer,  7  Hov).  Pr.,  164. 

96.  Aot  of  1851.  Proceedings  of  commis- 
sioners appointed  onder  Laws  of  1851,  ch.  19, 
§  8,  must  be  in  conformity  with  the  general 
act  of  1850,  and  the  corporation  has  a  right  to 
appeal  from  their  award  under  that  act.  St^ 
preme  Gt.^  1862,  Troy  k  Boston  R.  R.  Oo.  «. 
Northern  Turnpike  Co.,  16  Barb.^  100. 

97.  Measure  of  damages.  The  commis- 
sioners are  to  determine  the  compensation  to 
be  made  to  the  owner  for  the  land  ^^  proposed 
to  be  taken"  and  ^^  appraised  by  them,"  and 
not  the  damages  that  will  be  occasioned  by 
the  construction  and  operation  of  the  railroad 
over  his  premises.  Where  they  permitted 
witnesses  to  give  conjectural  opinions  as  to 
the  damage  which  would  result  to  a  mill  on 
the  owner's  acyoining  land,  tlie  award  was  set 
aside*  The  true  and  only  inquiry  is,  what  is 
the  property  worth  now  in  the  market,  and 
what  will  it  be  worth  after  the  improvement 
is  made.  Supreme  Gt,^  1862,  Troy  &  Boston 
R.  R.  Co.  «.  Lee,  18  Barb.,  169;  £fp.  r.,  1868 
[citing,  also,  16  Barb.,  68,  100],  Canandaigua 
&  Niagara  Falls  R.  R.  Oo. «.  Payne,  16  Id., 
278. 

9&  Value,  how  flzecL  The  commissioners 
should  award  damages  for  the  market  value 
of  the  land  taken,  aad  the  diminution  in  the 
market  value  of  the  owner's  adjoining  land 
produced  by  the  taking.  They  are  to  deter- 
mine how  much  the  mere  taking  of  the  land, 
not  the  use  of  it  for  a  railroad  or  any  particu- 
lar purpose,  will  diminish  the  market  value, 
and  this  diminution  and  the  market  value  of 
the  land  taken,  should  be  the  amount  of  their 
award.  Supreme  Gt.,  JS^.  71,  1852,  Albany 
Northern  R.  R.  Oo.  v.  Lansing,  16  Barb.,  68. 

99.  Hearing.  The  commissioners  most  view 
the  premises,  and  hear  the  proofs  and  allega- 
tions of  the  parties,  but  may  proceed  in  such 
order  as  they  please,  and  give  to  either  party 
tbe  opening  and  closing  argument,  and  may 
hear  the  parties  either  before  or  after  viewing 
the  premises.    lb. 

100.  Waiver  of  notioe.    Where  a  notice 


of  appraisement  of  damages  for  the  taking  of 
lands  by  a  railroad  company  (under  Laws  of 
1847,  ch.  81,  §  4)  is  defective,  nothing  short  of 
an  appearance  by  the  party  whose  lands  are 
sought  to  be  taken,  and  actual  litigation  upon 
merits,  ought  to  be  regarded,  as  an  implied 
waiver  of  the  defect.  Gt.  of  Appeals,  1854, 
Cruger  v.  Hudson  River  R.  R.  Co.,  12  K  7. 
(2  Kem.\  190.  Compare  Dyckman  «.  Mayor, 
&c.,  of  N.  Y.,  5  K  Y.  (1  SeU:),  484;  affirm- 
ing  S.  C,  7  Barb.,  498;  Mohawk  k  Hudson 
R.  R.  Oo.  «.  Artoher,  6  Paige,  84. 

101.  aagning  report.  Though  section  16 
of  the  act  requires  the  report  to  be  signed  by 
a  minority  of  the  commissioners,  they  need 
not  all  be  together  at  the  signing,  as  it  in- 
volves no  deliberative  or  judicial  action.  Siif 
preme  Gt.,  1864,  Rochester  &  Genesee  Valley 
R.  R.  Co.  V.  Beckwith,  10  How.  Pr.,  168. 

102.  Setting  aside.  The  act  (Zat0«(?/ 1860, 
211),  does  not  give  the  court  power  to  set 
aside  the  report  of  commissioners  upon  mo- 
tion. After  the  report  is  confirmed,  either 
party  may  appeal,  and  on  the  hearing  of  such 
appeal,  the  court  may  direct  a  new  appraisal 
before  the  same  or  new  appraisers,  in  its  dis- 
cretion. But  it  can  exercise  no  powers  not 
given  by  the  act.  [20  Johns.,  268;  2  Hill, 
14.]  Supreme  Gt.,  Sp.  T.,  1862,  Albany  North- 
ern R.  R.  Co.  ©.  Cramer,  7  How.  Pr.,  164. 

103.  The  Supreme  Court  has  no  power  to 
supervise  or  correct  the  proceedings  of  the 
commissioners  of  appraisal,  unless  it  is  spe- 
cially conferred  by  statute ;  and».ftn  order  set- 
ting aside  their  proceedings,  is  a  nullity.  [2 
HiU,  14,  159;  1  Id.,  180;  6  Johns.,  1;  7  Id., 
541;  19  Id.,  89;  20  Id.,  269;  11  Wend.,  154.] 
Supreme  Gt.,  1858,  Yissoher  v.  Hudson  River 
R.  R.  Co.,  15  Bwrb.,  87. 

104.  Ckuifinnation.  No  error  of  law  com- 
mitted by  the  commissioners  in  their  decision 
of  the  merits,  or  upon  the  admission  or  rejec- 
tion of  evidence,  can  be  reviewed  or  examined 
on  the  application  to  confirm  their  report. 
Such  decisions  can  only  be  reviewed  on  ap- 
peal from  their  appraisal,  under  section  18  of 
the  act.  [5  How.  Pr.,  177;  6  Id.,  228,  467.] 
Supreme  Gt.,  1864^  Rochester  &  Genesee  Val- 
ley R.  R.  Co.  «.  Beckwith,  10  How.  Pr.,  168. 

105.  When  a  report  of  commissioners  of  ap- 
praisement is  made,  which  upon  its  face  ap- 
pears to  conform  in  substance  to  the  require- 
ments of  the  act,  and  notice  is  given  according 
to  the  rules  and  practice  of  the  court  for  its 
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confirmation,  it  is  the  duty  of  the  oonrt  to  con- 
firm it.  No  aflBdavits  or  other  proof  should  be 
heard  on  snch  application,  to  contradict  or 
impeach  the  troth  of  the  matters  contained  in 
the  report.    lb. 

106.  On  appeal  from  the  report  of  com- 
missioners, the  conrt  may,  in  its  discretion, 
direct  or  refuse  a  new  appraisal  before  the 
same  or  new  commissioners.  Affidavits  can- 
not be  read  on  the  appeal,  but  the  proceed- 
ings are  to  be  reviewed  upon  the  report.  JSfu^ 
preme  Ot.,  Sp,  T.,  1851,  N.  Y.  h  Erie  R.  R. 
Co.  n.  Cobum,  6  Eomh.  Pr,^  228.  To  similar 
effect,  1860,  K  Y.  &  Erie  R.  R.  Oo.  «.  Oorey, 
5  Id.,  177. 

107.  The  court  will  not  set  aside  the  award 
except  for  substantial  error.  The  commis- 
sioners are  bound  to  be  guided  in  their  pro- 
ceedings by  the  established  rules  of  evidence, 
but  a  technical  error  in  this  respect  will  be 
disregarded ;  but  otherwise,  if  the  error  be  of 
such  a  character  as  to  show  that  the  com- 
missioners have  mistaken  the  principles  that 
should  govern  their  appraisal,  and  that  the 
appellant  may  have  been  wronged  by  it.  Svr- 
prefM  Ct.,  1862,  Troy  &  Boston  R.  R.  Oo.  f>. 
Northern  Turnpike  Co.,  16  Barb.,  100;  8.  P., 
1861,  Rochester  &  Syracuse  R.  R.  Oo.  «.  Bud- 
long,  6  HotD.  Pr.^  467 ;  and  see  Troy  &  Boston 
R.  R.  Oo.  «.  Lee,  18  Ba/rh,,  169 ;  N.  Y.  Central 
R.  R.  Co.  t,  Marvin,  11  K  F.  (1  Eem,\  276. 

106.  Where  the  appraisement  was  for  dam- 
ages for  the  taking  of  a  right  to  cross  a  turn- 
pike, it  being  the  duty  of  the  railroad  com- 
pany to  restore  the  turnpike  ^*to  its  former 
state,  or  to  such  a  state  as  not  unnecessarily 
to  impair  its  usefulness,''  it  is  substantial  error 
to  receive  opinions  that  horses  might  be  fright- 
ened off  the  new  embankment  made  for  the 
turnpike  company  by  the  railroad  company ; 
or  that,  at  another  crossing,  it  would  be  neces- 
sary for  the  sake  of  safety,  to  divert  the  line  of 
the  turnpike,  at  a  cost  of  $7,860 ;  or  a  bridge 
ought  to  have  been  made ;  or  evidence  as  to 
the  amount  of  damages  the  turnpike  company 
would  sustain.  Supreme  Cty  1862,  Troy  & 
Boston  R.  R.  Oo.  v.  Northern  Turnpike  Co., 
16  Barb,,  100. 

109.  If  the  conrt  is  satisfied  that  the  com- 
missioners have  not  erred  in  the  principles  of 
their  appraisement,  no  other  error  will  suffice 
to  induce  thezn  to  send  the  report  back  for 
review.  Supreme  Ct,  1852,  Troy  &  Boston 
R.  R.  Oo.  9.  Lee,  13  Barb.,  169. 


110.  Amount  of  award.  On  an  appeal 
from  an  appraisement  of  compensation,  for 
land  taken  by  a  railroad  company,  the  conrt 
will  not  interfere  upon  the  ground  that  the 
amount  of  damages  awarded  was  too  small  or 
too  great,  unices  the  evidence  of  i^justioe  is 
palpable  on  its  face.  Supreme  Gt^  1851,  Boch- 
ester  &  Syracuse  R.  R.  Co.  v.  Budlong,  6  Ev^. 
Pr.,  467. 

111.  Ofajaotloiui  wiiioh  ml£;ht  have  been 
obviated  below  oaxmot  be  raised  on  appeal 
A  railroad  company,  formed  under  a  speeial 
charter  in  1845,  took  proceedings  under  the 
provisions  of  the  general  act  of  1850  to  acquire 
lands.  In  several  cases,  the  same  commissioQ- 
ers  were  ^pointed  by  the  Supreme  Oonrt. 
Their  report  recited  that  they  proceeded  un- 
der the  act  of  1848  (which  bad  then  been  re- 
pealed), and  also  showed  they  had  prtxweded 
to  view  the  prenoises  described  inrseveral  eases 
at  one  time,  and  afterwards  considered  sod 
exami|«d  each  case  separately.  The  report 
wa^gynfirmed  at  special  term,  and  the  order 
conOTmlng  it  affirmed  by  the  general  term. 
The  owners  appeared  before  the  commission- 
ers and  the  court  at  each  stage  of  the  proceed- 
ings. Held^  on  appeal  to  the  Court  of  Appeds, 
that  no  objections  as  to  the  irregularities  Iut- 
ing  been  taken  below,  they  oould  not  be  raised 
there.  Ot.  o/AppeaU,  1858,  Buffido  ft  N.  T. 
City  R.  R.  Co.  d.  Brainard,  0  IT.  Y.  (6  3$ld.\ 
100. 

112.  Rl^t,  when  voated.  The  designa- 
tion of  lands  required,  the  appointment  of 
commissioners,  and  their  n^rt  of  the  oom- 
pensation  to  be  made,  vesta  no  right,  eitiber  in 
the  company  to  the  lands,  or  in  the  owners  to 
the  money  awarded ;  and  until  an  order  of  oonrt 
is  noade,  confirming  the  report,  and  directing 
the  payment  of  the  money,  the  proceeding  maf 
be  set  aside  or  abandoned.  Ni  F.  Superior  Oty 
1860,  Hudson  River  R.  R.  Oo.  «.  Cutwater,  8 
Sanc^.,  689. 

113.  Where  a  railroad  company,  upon  an 
award  of  commissioners,  have  recorded  the 
order  and  deposited  the  money  as  required  bj 
section  18  of  the  act  of  1860,  the  title  becomes 
wholly  vested  in  the  company,  and  no  loog^r 
remains  in  the  former  owner.  Hence  tiie  com- 
pany cannot,  by  changing  the  route  of  their 
road,  aa  they  are  authorised  to  do  by  aeofion 
28,  avoid  paying  snoh  oompensatioo,  on  the 
ground  that  the  premises  are  not  necessary  for 
them.    Supreme  Ot,(Sp.T,,lWif),Orowniir 
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t,  Watertown  &  Rome  R.  R.  Co.,  9  Saw,  JV., 
457. 

114.  Gainlns  poaMMlon  of  lands  taken. 

Upon  completion  of  the  proceedings  prescribed, 
the  company  is  authorized  to  ^*  enter  upon,  take 
possession  of^  and  nse  the  land  for  the  purposes 
of  its  incorporation."  It  derives  its  title  from 
the  statute,  and  not  from  the  judgment  of  the 
court,  and  the  court  cannot  give  it  possession 
by  process.  If  the  owner  forcibly  prevent  the 
company  from  taking  possession,  the  remedy 
is  by  action.  Supreme  Ot,^  Sp.  Z,  1863,  Niag- 
ara Falls  &  Lake  Ontario  R.  R.  Oo.  «.  Hotch- 
kiss,  16  Barh,^  270. 

115.  The  existence  of  a  mortgage  which 
is  a  lien  upon  land  taken  and  used  by  a  rail- 
road company  for  the  purpose  of  constructing 
and  operating  its  road,  is  a  defect  in  the  title, 
within  the  meaning  of  section  21  of  the  act 
of  1850,  authorizing  the  company  to  proceed 
anew  in  such  case.  Supreme  Ct,^  1854,  Matter 
of  N.  T.  Central  R.  R.  Co.,  20  B<vrb.,  419. 

116.  Redeeming  mortgage.  A  railroad 
company  who  have  appropriated  lands  which 
are  subject  to  a  mortgage,  have  a  right  to  re- 
deem their  lands  from  the  lien  of  the  mortgage 
on  the  payment  of  a  ratable  proportion  of  the 
mortgage-debt,  which  they  must  do  to  the  fhll 
value  of  the  property,  if  need  be,  irrespective 
of  the  improvements  put  thereon  by  the  com- 
pany. Supreme  Ot,^  Sp.  T.,  1858,  Dows  v, 
Oongdon,  16  How,  Pr.,  671. 

E.  Fences  and  Crossings. 

117.  Before  the  statnta  In  general,  a 
railroad  company  is  not  bound  to  contribute 
to  the  maintenance  of  fences  between  its 
road  and  adjoining  lands ;  but  must  construct 
proper  cattle-guards  at  highway  crossings,  and 
upon  boundaries  which  its  track  crosses.  V, 
Chan.  Ot^  1841,  Matter  of  Long  Island  R.  R. 
Co.,  8  Edw,^  487;  qualifying  Matter  of  Rens- 
selaer &  Saratoga  R.  R.  Co.,  4  Paige^  558. 

118.  A  railroad  company  having  an  ezclu 
sive  right  to  the  use  of  the  land  taken  for  its 
track,  is  not  liable  for  injuries  to  cattle  which 
stray  thereon.  Since  cattle  come  there  with- 
out right,  want  of  care  on  the  part  of  the  cor- 
poration is  not,  in  judgment  of  law,  a  fault  on 
their  part ;  but  if  it  could  be  so  considered, 
the  plaintiff,  having  also  been  in  fault,  by 
which  he  contributed  to  produce  the  iiyury, 
is  not  entitled  to  recover.  [4  Car.  &  P.,  876 ; 
6  Id.,  23;  8  Id.,  878;  9  Id.,  601 ;  4  Id.,  297; 
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2  Stark.,  882;  2  Pick.,  621;  12  Id.,  177;  Cro. 
Jac.,  168;  2  Hall,  151 ;  19  Wend.,  899 ;  1  Cow., 
88.]  Ot.  of  Appeals^  1850,  Manger  «.  Tona- 
wanda  R.  R.  Co.,  4  K  Y.  (4  GoTnst),  849 ;  and 
8. 0.  below,  5  Den,^  265.  Approved,  1855,  Oor- 
win  «.  N.  Y.  &  Erie  R.  R.  Co.,  18  N.  F.  (8 
Kem,\  42.  S.  P.,  Supreme  Ct,,  1865,  Terry 
«.  N.  Y.  Central  R.  R.  Co.,  22  Barh,,  574. 

119.  Town  regulations.  The  regulations 
respecting  fences,  which  towns  are  authorized 
to  make,  do  not  apply  to  railroads,  for  they 
cannot  be  completely  inclosed ;  and  if  cattle 
stray  upon  a  railroad  and  are  killed  by  a  train, 
the  company  is  not  liable.  Supreme  Gt.^  1848, 
Tonawanda  R.  R.  Co.  «.  Manger,  6  2>en.,  255. 

120.  Screen  for  parallel  highway.  The 
company  are  not  liable  for  the  death  of  an  an- 
imal from  fright  caused  by  the  usual  noise 
made  by  the  engine  and  train,  unless  they  are 
chargeable  with  negligence  in  the  construction 
of  the  road  so  near  the  highway,  and  without 
a  proper  screen,  in  which  case  they  may  be 
held  liable.  Supreme  Gt.^  1850,  Moshier  v. 
XJtica  &  Schenectady  R.  R.  Co.,  8  Ba/rl,^  427. 

121.  Railroad  companies,  in  the  use  and 
management  of  their  roads,  are  bound  only  to 
use  ordinary  care ;  and  the  omission  to  erect 
fences,  screens,  or  guards  between  their  road 
and  a  highway,  or  turnpike,  contiguous  there- 
to, cannot  be  considered  a  want  of  such  care. 
Supreme  Gt.^  1865,  Coy  v.  XJtica  &  Schenecta- 
dy R.  R.  Co.,  28  Barb.y  648 ;  disapproving 
Moehier  v.  Utica  &  Schenectady  R.  R.  Co.,  9 
Id,,  427;  eupra,  120. 

122.  CarBonroadofoUMroompany.  The 
acts  of  1889  and  1847  permit  one  company  to 
run  its  cars  over  the  road  of  another  by  ar- 
rangement; and  the  former  is  not  liable  for 
an  accident  in  so  running,  produced  by  the 
negligence  of  the  other  to  erect  fences  and 
cattle-guards,  and  without  negligence  on  its 
own  part  in  running  the  cars.  Supreme  Gt.^ 
1868,  Parker  «.  Rensselaer  &  Saratoga  R.  R. 
Co.,  16Bflr6.,816. 

123.  Act  of  1848.  The  provisions  of  the 
general  railroad  act  of  1848,  relative  to  fence.% 
— ffeld,  applicable  to  all  then  existing  corpora- 
tions. Supreme  Gt,  1850,  Suydam  v.  Moore, 
8  Barb,,  868 ;  Waldron  «.  Rensselaer  &  Sara- 
toga R.  R.  Co.,  Id.,  890.  Followed,  1862,  Tal- 
madge  «.  Rensselaer  &  Saratoga  R.  R.  Co.,  18 
Id.,  498. 

The  contrary  held  in  respect  to  farm  cross- 
ings in  a  case  where,  before  the  passage  of 
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the  act,  a  railroad  company  acqaired  the  title 
by  payment  of  compensation.  1850,  llllliman 
«.  Oswego  &  Syracuse  R.  R.  Co.,  10  Barb.^ 
87. 

124.  Under  the  act  of  1848, — which  made 
the  corporation  and  its  agents  liable  for  all 
damages  which  shall  be  done  by  their  agenda 
or  engines,  to  cattle,  ^.,  before  the  erection 
of  division  fences,  and  cattle-guards, — ^the  en- 
gineer and  fireman,  who  was  the  servant  of 
the  engineer,  were  Rsld^  chargeable,  severally, 
or  jointly  with  the  corporation.  Supreme  CU^ 
1860,  Suydam  «.  Moore,  8  Barb,^  858 ;  and  see 
Corwin  t>.  N.  Y.  h  Erie  R.  R.  Co.,  18  N.  Y, 
(8  Km^.\  43. 

125.  Animal  in  hl|^way.  If  the  en^ne 
runs  over  a  horse  in  a  highway,  the  horse  not 
being  rightfully  there,  the  railroad  company 
is  not  liable  for  the  injury,  unless  it  was  the 
result  of  the  gross  negligence  of  the  engineer. 
[Am.  L.  J.,  Sept.,  1849,  116.]  Supreme  Ot,^ 
1850,  Waldron  «.  Rensselaer  &  Saratoga  R. 
R.  Co.,  8  jBt»r6.,  890;  and  see  Corwin  v,  N.  Y. 
<b  Erie  R.  R.  Co.,  18  N.  Y,  (8  Kern.),  42;  but 
compare  Lcmeofl^t"^^  844,  oh.  469,  §  1. 

126.  If  the  company  had  omitted  to  con- 
struct the  cattle-guards  at  the  road-crossings, 
as  required  by  the  act,  and  an  animal  at  large 
is  killed  in  the  road,  the  omission  cannot  make 
the  corporation  liable,  without  showing  other 
negligence  of  defendants.  Supreme  Ot„  1860, 
Waldron  o.  Renfiselaer  h  Saratoga  R.  R.  Co.,  8 
Barb,,  890. 

127.  Permitting  one's  cattle  to  be  at  large 
in  the  highway  at  a  railroad  crossing,  at  the 
usual  time  of  passage  of  trains,  is  negligence, 
and  bars  a  recovery  for  damage  to  them  by 
the  train  in  passing.  So  where  the  cattle  are 
trespassers  in  the  highways  the  owner  cannot 
recover,  though  the  company's  servants  were 
grossly  negligent; — e.  ^.,  where  the  cattle 
were  pastured  on  an  open  lot  a^oining  the 
highway.  Supreme  Ot,^  1861,  Olark  v,  Syra- 
cuse &  Utica  R.  R.  Oo.,*  11  Barb.,  112. 

12a  Act  of  1850.  A  railroad  company 
are  liable  for  injury  to  cattle  straying  upon 
the  railroad  track,  in  consequence  of  their 
own  neglect  to  maintain  fences  and  cattle- 
guards  as  required  by  the  Laws  of  1860,  288, 
§  44,  although  the  plaintiff  was  not  an  adjoin- 
ing proprietor,  and  it  is  not  shown  how  or 


*  UnqaestionAbly  unsouBd.    Jaokfton  v.  Barling- 
ton  A  Butiand  B.  B.  Co.,  35  Vt.  (2  Dmm),  162. 


whence  the  cattle  came  upon  the  road.  Ith^ 
statute  was  intended  to  impose  an  absolute 
liability  upon  railroad  companies  so  neglecting, 
without  reference  to  mere  negligence  on  the 
part  of  the  owner  of  cattle.  [2  Eng.  L.  &  Eq., 
289.]  Ot.  0/ Appeals,  1856,  Corwin  «.  N.  Y. 
<b  Erie  R.  R.  Co.,  18  K  Y.  (8  Kern.),  42; 
overruling  Marsh  v.  N.  Y.  &  Erie  R.  R.  Co^ 
14  Barb.y  864;  where  negligence  of  the  owner 
was  held  a  defence. 

129.  The  fact  that  a  third  person,  who  was 
an  adjoining  owner,  had  covenanted  with  the 
company  to  maintain  the  fence,  and  that  his 
breach  of  the  covenant  was  the  reason  that 
the  fence  was  down,  is  no  defence  for  the 
company.    lb. 

130.  Owner's  agroement  to  maintain 
fences.  A.  made  an  oral  agreement  with  a 
railroad  company,  for  valuable  oonsideratioD, 
that  he  would  maintain  the  fenoee  along  his 
own  land ;  he  neglected  it  for  six  years  and 
then  through  defect  in  the  fences  his  own  cat- 
tle got  upon  the  track  and  were  killed.  Held, 
that  he  could  not  recover.  If  the  plaintiff  is 
in  fault,  he  can  maintain  no  action,  evMi  if 
the  other  party  is  guilty  of  blame.  [6  Oar.  A 
P.,  875;  6  Id.,  58;  4  Id.,  106;  8  Barb.,  890, 
868, 868 ;  8  M.  &  W.,  244 ;  8  Man.  &  Gr.,  114; 
6  Den.,  265;  affirmed,  4  K  Y.,  849.]  Supreme 
Ot.,  1862,  Talmadge  v.  Rensselaer  &  Saratoga 
R.  R.  Co.,  18  Barb.,  498. 

13L  A  contract  between  an  owner  of  land 
and  a  company,  that  the  latter  should  "  con- 
struct and  maintain  good  and  sufficient  fences 
on  each  side  of  the  track,  and  abo  two  cross- 
ings for  teams,"  and  making  no  provision  for 
gates,— ir«2(;?,  not  to  relieve  the  company  from 
its  statutory  obligation  to  maintain  gates.  Ct 
of  Appeals,  1857,  Poler  v.  N.  Y.  Central  R.R. 
Co.,  16  K  Y  (2  Smith),  476. 

132.  Act  of  1B54.  Companies  required  to 
erect  fences,  cattle-guards,  &c.,  but  with  the 
proviso  that  no  railroad  corporation  shall  be  re- 
quired to  fence  the  sides  of  its  roads,  except 
when  such  fence  is  necessary  to  prevent  horses, 
cattle,  sheep,  and  hogs  from  getting  on  to  the 
track  of  the  railroad  from  the  lands  adjoiniug 
the  same.    Laws  qf  1864,  611,  ch.  282,  §  8. 

133.  Remedy  against  person,  or  grantees  of 
person,  agreeing  to  maintain  fence,  but  not  doing 
so.    Laws  qf  1864,  612,  ch.  282,  §  9. 

134.  Of  tb»  dnty  of  adjoining  owners, 

to  give  notice  to  the  company,  of  defects  in 
the  fences,  &c.  Poler  tj.  N.  Y.  Central  R.  R. 
Co.,  16  K  Y.  (2  Smith),  476. 

135.  Cattle,  on  land  of  a  third  pexvon,  ad-  * 
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JoiniDg  a  railroad,  passed  through  the  gate  of 
the  farm  crossing,  left  open  by  the  owner  of 
the  land,  npon  the  track,  and  were  killed. 
ffeld^  that  the  corporation  was  not  liable.  Sfi- 
preme  Ot,,  1862,  Brooks  v.  N.  Y.  &  Erie  R.  R. 
Oo.,*  18  Barh,^  594.  Approved  and  followed, 
K  Y.  Cam.  PI,  1863,  Halloran  ».  N.  Y.  & 
Harlem  R.  R.  Co.,  2  E.  2>.  Smith,  257. 

136.  A  crooked  or  Virginia  fence,  of  which 
every  corner  pi'ojects  over  the  line,  alternately 
"opon  the  land  of  the  adjoining  proprietor  and 
that  of  the  company,  is  a  fence  npon  the  side$ 
of  the  railroad,  within  the  meaning  of  the 
statute;  and  the  company  commit  no  trespass 
npon  the  land  of  the  adjoining  proprietor,  in 
erecting  snch  fence.  This  kind  of  fence  has 
been  bnilt  as  a  division  fence  time  oat  of  mind. 
Supreme  Ou,  1864,  Ferris  v.  Yan  Bnskirk,  18 
Bwh,  897.    Compare  Pkivatk  Wats,  26. 

137.  Rebuilding.  Where,  nnder  the  con- 
ditions on  which  the  company  acquired  their 
title  to  the  land,  the  adjoining  owner  was 
bonnd  to  maintain  fences, — Held^  that  after 
the  fences  had  been  burned  by  sparks  from  the 
locomotive,  the  company  were  not  nnder  snch 
an  obligation  to  rebuild,  as  to  be  liable  to  him 
for  iiguries  to  cattle  which  escaped  on  to  the 
track.  SvpreTne  Ct,  1866,  Terry  t>.  N.  Y.  Cen- 
tral R.  R.  Co.,  22  Barb,,  674. 

138.  Senranti  Qf  the  company.  The  duty, 
under  Laws  of  1860,  288,  is  one  in  respect  to 
the  owners  of  such  animals  only ;  and  the  li- 
ability prescribed  is  all  that  is  incurred  by  a 
violation  of  it.  Railroad  companies  are  not 
bonnd,  as  to  its  servants,  to  erect  and  maintain 
fences  on  the  sides  of  the  roads ;  so  that  they 
can  be  held  liable  for  injuries  to  their  own  ser- 
vant, in  consequence  of  their  omission  to  fence. 
Supreme  Ot.,  1856,  Langlois  o.  Buffalo  &  Roch- 
ester R.  R.  Co.,  19  Ba/rl,,  864. 

139.  CattLe-gnarda  not  required  at  Cann 
crossings.  The  act  requires  cattle-guards  at 
road  crossings,  not  at  farm  crossings.  Su- 
preme Ct,  1862,  Brooks  v.  N.  Y.  &  Erie  R.  R. 
Co.,  18  Ba/rb.,  694. 

140.  —  nor  at  street  crosalnga.  The  re- 
quirement  of  cattle-guards  at  road  crossings 
does  not  apply  to  the  crossings  of  a  street  in 
a  village  or  city.    Supreme  CL,  1851,  Vander- 


*  Thia  ease  is  not  an  authority  for  holding  plain- 
tiiTa  negligence,  or  the  fact  that  the  cattle  were  tree- 
pasMng  on  the  adjoining  lands,  a  defenoe.  Ot,  of  Ap- 
Mali,  1855,  Corwin  v.  N.Y.  oc  Erie  E,  K.  Co.,  18  A".  7. 

(3  ir<frn.),  42. 


kar  t,  Rensselaer  k  Saratoga  B.  R.  Co.,  18 
Barb,,  890.  Followed,  1853,  Parker  c.  Rens- 
selaer <b  Saratoga  R.  R.  Co.,  16  Id.^  815; 
and  see  Halloran  v.  N.  Y.  &  Harlem  R.  R.  Co., 
2  E.  D.  Smith,  267. 

141.  If  the  landowner  refuses  to  have 
cattle-guards  erected,  or  undertakes,  with  the 
company,  to  erect  them  himself!,  the  omission 
of  the  company  to  perform  the  duty  imposed 
by  the  statute  is  not  wrongful ;  for  the  pro- 
vision of  the  statute  is  for  the  benefit  and  pro- 
tection of  the  landowner.  Hence,  in  such 
case,  a  tenant  of  the  landholder  cannot  recover 
for  an  animal  killed  in  the  absence  of  such 
guards.  Supreme  Ct.,  1864,  Tombs  v,  Roches 
ter  h  Syracuse  R.  R.  Co.,  18  Barb,,  683. 

142.  Farm  crossing.  An  owner,  whose 
farm  is  divided  by  a  railroad,  has  a  right  to  a 
reasonable  election  of  a  place  for  a  farm  cross- 
ing; but  the  company  may,  for  their  own  con- 
venience, make  it  at  another  place,  making 
him  compensation.  Where,  at  the  time  of  ap- 
praisement, the  owner  pointed  out  where  he 
wished  it,  and  nothing  more  was  said  on  the 
subject,  and  the  title  of  the  company  being 
perfected,  they  were  about  to  make  the  cross- 
ing at  another  place  to  the  detriment  of  the 
farm, — Held,  that  the  company  should  be  en- 
joined from  constructing  their  road  through 
the  farm  until  they  would  engage  to  make  the 
crossing  at  the  place  selected  by  the  owner, 
or  make  compensation  for  the  difference  of  lo- 
cation. Supreme  Gt.,  1861,  Wheeler  d.  Roches- 
ter &  Syracuse  R.  R.  Co.,  12  Ba/rb.,  237. 

143.  Village  lot  Under  sections  44,  60,  of 
the  genera]  railroad  act,  companies  are  bound 
to  make  the  land  crossings  as  well  on  a  village 
lot  as  on  a  farm,  and  as  well  where  their  right 
was  obtained  by  agreement  with  the  owners, 
as  where  it  was  acquired  by  compulsory  pro- 
ceedings. Supreme  Ct.,  1864,  Clarke  «.  Roch- 
ester, &o.,  B.  R.  Co.,  18  Barb.,  350. 

F.  Signals. 

144.  The  ringing  of  the  bell  or  sounding  of 
the  ^Rrhistle  is  required  only  as  the  engine  ap- 
proaches the  crossing,  not  after  it  has  passed. 
A  complaint  in  an  action  founded  on  such 
negligence  must  allege  that  the  omission  oc- 
curred while  the  train  was  approaching.  Su- 
preme Ct,,  1868,  Wilson  «.  Rochester  &  Syra- 
cuse R.  R.  Co.,  16  Barb.,  167. 

145.  Bell  and  whistle  at  crossings.  Be- 
fore the  act  of  1864  (which  restricted  this  re- 
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qnirement  to  the  case  of  a  crossing  on  the  same 
lerel),  the  statute  required  that  "  when  a  rail- 
road shall  cross  any  travelled  puhlio  road  or 
street,"  a  signal  should  be  made  at  every  pas- 
sage of  a  train,  and  a  penalty  was  affixed  to  the 
omission.  Seldy  that  a  case  where  a  railroad 
passed  over  the  street  upon  a  bridge  at  a  height 
of  fifteen  feet  above  the  street,  was  within  both 
the  letter  and  the  intent  of  the  statute,  and 
the  penalties  were  incurred  by  a  neglect  to 
make  the  signal.  Ot,  of  Appeals^  1855,  Peo- 
ple V.  N.  T.  Central  R.  R.  Co.,  13  K  T.  (8 
Xem,\  78;  affirming  S.  C,  25  Barb.,  199. 

146.  Penalty  for  eaoh  offenoe.  A  new 
penalty  is  incurred  every  time  that  any  engine 
of  the  company  passes  without  making  the  sig- 
nal,   lb. 

147.  OroM  negUgenoe  In  a  person  injured 
at  a  railroad  crossing  by  a  train  will  defeat  his 
action  for  damages,  notwithstanding  the  omis- 
sion of  those  running  the  train  to  ring  the  bell 
or  sound  the  steam- whistle  as  required  by  law. 
Ct,  ofAppMls,  1868,  Steves  tj.  Oswego  &  Syr- 
acuse R.  R.  Co.,  18  K  7.  (4  Smith),  422.  To 
the  same  effect  is  Dascomb  v.  Buffalo  &  State 
Line  R.  R.  Co.  (Supreme  Ot.,  1868),  27  Barb., 
221. 

148.  The  language  of  this  provision  of  the 
statute  requires  the  application  of  a  different 
rule  from  that  which  holds  in  the  case  of  neg- 
lect to  comply  with  the  requirements  respect- 
ing cattle-guards.  SuprwM  Ct.,  1858,  Das- 
comb V.  Buffalo  &  State  Line  R.  R.  Co.,  27 
B(vrb.,  221. 

8.  Par«i0u2ar  Cfharters. 

149.  Stook,  pexvonal  property.  The  clause 
in  the  charter  of  a  raiboad  company  declaring 
its  stock  personal  property,  merely  relates  to 
the  nature  of  the  property  the  stockholders 
are  to  be  deemed  to  have  in  the  company,  and 
not  to  the  character  of  the  property  held  by 
the  company  in  its  corporate  capacity,  for  the 
benefit  of  such  stockholders.  Ohancery,  1884, 
Mohawk  &  Hudson  R.  R.  Co.  v.  Clute,  4 
Paige,  884. 

150.  A  charter  reqoizing  that  a  railroad 
should  commence  near  or  at  a  city  bounded 
northerly  by  the  centre  of  a  river,  and  run 
thence  on  the  north  side  of  the  river,  gives 
authority  to  commence  it  in  the  city  and  to 
carry  it  across  the  river  by  a  bridge.  Chan' 
eery,  1887,  Mohawk  Bridge  Co.  «.  Utica  & 
Schenectady  R.  R.  Co.,  6  Paige,  654. 


151.  Location.  Where  the  charter  of  a 
railroad  company  requires  the  whole  line  of 
the  road  to  be  surveyed  and  located,  and  the 
certificate  of  location  to  be  filed,  the  company 
cannot,  after  doing  this,  change,  the  route. 
Chancery,  1841,  Hudson  &  Delaware  Canal 
Co.  V.  N.  Y.  &  Erie  R.  R.  Co.,  9  Paige,  823. 

152.  Power.  Authority  to  use  "  any  me- 
chanical power,^^  authorizes  steam-power. 
Supreme  Ct,  1850,  Moshier  v.  TJtica  &  Sche- 
nectady R.  R.  Co.,  8  Barb.,  427. 

153.  Crossing  stream.  Under  a  charter 
providing  that  whenever  it  shall  be  necessary 
to  intersect  or  cross  any  stream  of  water  or 
watercourse,  or  any  road  or  highway,  it  shall 
be  lawful  for  the  corporation  to  construct  their 
road  across  or  upon  the  same,  but  in  such  a 
way  as  not  to  impair  its  usefulness,  the  rail- 
road company  are  liable  for  damage  to  plain- 
tiff^s  lands  situated  on  a  stream,  occasioned  by 
an  overflow  of  water,  caused  by  the  construc- 
tion of  the  road  over  the  stream,  and  through 
its  banks.  [16  Ad.  &  El.,  648.]  Ct  o/Ap- 
peaU,  1856,  Brown  «.  Cayuga  h  Susquehanna 
R.  R.  Co.,  12  K  T.  (2  JTorn.),  486. 

154.  Conrt  The  charter  of  a  railroad 
corporation  required  it,  in  case  of  disagree- 
ments as  to  price  of  land,  to  apply  to  a  vice- 
chancellor.  An  amendatory  act  transferred 
the  authority  of  the  vice-chancellor  to  any 
court  of  record  of  the  county  where  the  land 
was  taken.  Held,  that  a  County  Court  had 
jurisdiction.  Supreme  Ct.,  1858,  Mosier  «. 
Hilton,  16  Barb.,  657. 

155.  Notice.  Under  a  statute  requiring 
that  reasonable  notice,  of  not  less  than  ten 
days,  should  be  given  of  appraising  damages, 
and  plea  setting  up  title  by  virtue  of  proceed- 
ings under  the  act,  alleging  only  that  reasona- 
ble notice  was  given,  is  bad.  Ot.  ofAppeah, 
1854,  Crnger  9.  Hudson  River  R.  R.  Co.,  12 
K  7.  (2  JTam.),  190. 

156.  Validity  of  notice  of  appraisement,  of 
summons  of  jury,  and  sheriff's  return,  and  of 
proceedings  of  appraisal  and  power  to  adjoarn 
the  same,  under  a  peculiar  charter.    lb. 

157.  The  time  of  completing  the  Harlem 
railroad,  as  fixed  by  its  charter  and  statutes  ex- 
tending the  same,  only  applied  to  the  road  as 
originally  authorized ;  and  the  continuation  of 
the  road  into  the  city,  which  by  other  statutes 
was  authorized  to  be  done,  with  the  permis- 
sion of  the  Corporation,  may  be  made  at  any 
time  during  the  continuance  of  the  charter. 
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Xape.  

Ohaneery,  1841,  Hamilton  «.  N.  Y.  &  Harlem 
R.  B.  Co.,  9  Pai^F^  171. 

158.  Hudson  River  Road— Alteratloiia. 

The  Hndaon  River  Railroad  Company  has, 
under  the  fifth  section  of  its  charter,  power  to 
alter  its  line,  so  as  to  take  different  land  of  the 
same  owners,  or  a  part  of  the  same  land  pre- 
yioQsly  designated  on  the  filed  map.  N.  Y. 
Superior  Ot^  1860,  Hudson  River  R.  R.  Co.  v. 
Cutwater,  8  San^f.,  689. 

159.  —  title.  Where  proceedings  of  the 
Hudson  River  Railroad  Company  in  acquiring 
land,  have  been  in  conformity  with  its  charter, 

'  its  title  becomes  perfect  on  the  filing  and  re- 
cording of  the  rule  of  court  made  on  the  cer- 
tificate of  the  commissioners,  and  payment  or 
deposit  of  the  compensation  awarded;  and  an 
order  vacating  the  proceedings  does  not  de- 
vest the  titie.  Supreme  Ct.^  1868,  Visscher  v. 
Hudson  River  R.  R.  Co.,  16  Barb,,  87. 

160.  —  cutting  off  wharl  The  provision 
in  the  charter  of  the  Hudson  River  Raihroad 
Company,  that  if  any  wharf  or  dock  should 
be  cut  off  by  the  raih^ad  the  company  must 
extend  or  restore  it,  does  not  apply  to  a  wharf 
within  a  bay  which  is  crossed  by  the  road 
without  crossing  the  wharf.  Ot,  of  AppeaUy 
1864,  Tillotson  «.  Hudson  River  R.  R.  Co.,  9 
N,  Y.  (6  Sold.),  676. 

16L  —  hajB.  The  provision  of  the  char- 
ter of  the  Hudson  River  Railroad  Company 
(I  15)^ — requiring  them  to  provide  draw- 
bridges where  their  track  crosses  bays, — ^means 
such  bays  only  as  have  a  general  navigation. 
Supreme  Ot^  1868,  Getty  v.  Hudson  River  R. 
R.  Co.,  21  Barb.,  617. 

162.  Remedy  under  the  charter  of  the 
Hudson  River  Railroad  Company  for  one 
whose  access  to  the  river  has  been  cut  off 
without  compensation  or  restoring  it.  If.  Y, 
.  Superior  Ot,  1862,  Fumiss  «.  Hudson  River 
R  R.  Co.,  6  Scm^f.,  661. 


RAPE. 

1.  Definition  and  punishment  of.  2  Rev. 
SUA.,  663,  §  22. 

2.  To  warrant  a  conviction  for  rape  upon  a 
female  above  the  age  of  ten  (2  Bee,  Stat,,  668, 
§  22,  subd.  2),  it  ought  to  appear  that  there 
was  the  utmost  reluctance  and  resistance  upon 

-her  part     Oyer  A  T.,  1854,  People  v.  Morri- 
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son,  1  Pwrh.  Or^  626.     Supreme  Ot,  1888, 
People  V,  Abbot,  19  Wend,,  192. 

As  to  Evidence  in  cases  of  rape,  see  £vi- 
DXiroi,  2860-2862. 

As  to  Indictment  for  rape,  see  iNDiorKKHT, 
88. 


REAIi  ACnONa 

1.  A  writ  of  light  lies  only  for  the  recov- 
ery of  a  fee  simple,  and  regards  only  the  legal 
estate;  though  it  seems  that  in  the  case  of 
wild  lands,  actual  entry  is  not  necessary  to  be 
shown.  Supreme  Ot,  1884,  Bradstreet  «. 
Clarke,  12  Wend.,  602,  677. 

2.  The  heir  may  count  on  the  ancestor's 
seizin  of  lands  which  were  wild  and  unculti- 
vated, notwithstanding  the  ancestor  was  never 
in  possession.  Supreme  Ot,  1847,  Willson  «• 
Betts,  4  2)«n.,  201.  ^     . 

3.  A  deviaee  cannot  maintain  a. writ  of 
right  upon  the  seizin  of  his  testator.  [Co. 
Lit.,  298,  §  614;  2  Saund.,  46,  b.;  1  H.  Bl., 
1,  a.;  Com.  Dig.,  tit.  Droit,  C,  8;  2  Sch.  A 
Lef.,104;  2  Merriv.,  266.]  Supreme  Ot,lSdl, 
Williams  v.  Woodard,  7  Wend,,  261.  Com- 
pare Bradstreet «.  Clarke,  12  Id,,  602,  678. 

4.  Special  Imparlance  on  appearance  of 
tenant.  Haviland  «.  Bond,  4  Jbhne,,  809; 
Whitbeck  v.  Shoefelt,  9  Id.,  266. 

5.  Tenant  is  bonnd  to  plead  on  first  day 
of  term,  after  special  imparlance.  Supreme 
Otf  1800,  Haines  9,  Budd,  1  Johm.  Oae.,  886. 

6.  Pleadings  and  reoord.  Bee  Malcom  «. 
Gardner,  1  Oow.,  187. 

7.  Practice  generally.  Malcom  f>,  Rogers, 
1  Oow.,  186,  n.;  Malcom  «.  Gardner,  Id,,  187. 

a  Mode  of  pleading  in  dower  unde  nihil 
hahet    Allan  «.  Smith,  1  Oou>.,  180. 

9.  The  tenant  may  be  oalled  on  the  first 
day  of  the  term,  and  his  default  entered  for 
his  non-appearance,  and  if  he  does  not  appear, 
on  the  qua/rto  die  peat,  and  excuse  his  default, 
he  will  be  nonsuited.  Supreme  Ot.,  1800, 
Swift  «.  Livingston,  2  Johns,  Oas.,  112;  S.  0., 
Ool  &  0.  Oas.,  122. 

10.  Tenant  must  appear  and  plead  on  the 
quarto  die  post.  Plea  of  non-sunmions  must 
be  verified.  Supreme  Ot,  1806,  St.  Croix  v. 
Sands,  1  Johns.,  828. 

IL  Demandant  Tenant  is  demandable  on 
the  quarto  die  post  only,  but  the  demandant 
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on  the  pHmo  die  plaoitiy  and  If  he  does  not 
appear,  his  default  may  be  entered,  and  this 
Bubjects  him  to  a  nonsnit,  nnless  he  excuses 
it  on  ih»  fuarto  die  poat.  [Garth.,  178.]  Su- 
preme Ot.y  1800,  Swift  ©.  Sacket,  Ool  4tO,  05m., 
1124. 

12.  Bffect  of  omitting  to  enter  ne  reoipl- 
atur,  on  qwvrto  die-peet.  Supreme  Ot,,  1800, 
8acket  «.  Lothrop,  1  Johns,  (7m.,  249;  S.  0., 
Ool  A  0,  Cae.,  94. 

13.  After  mle  to  the  aheriiT  to  return 
Mdentia  euria^  the  demandant  is  considered  as 
continued  in  oonrt  from  day  to  day  during  the 
term.    lb. 

14.  Defienilt  of  demandant  on  the  last  day 
of  term,  excused.  Van  Bergen  e.  Palmer,  18 
Jokni.,  604. 

15.  Defaults  in,  may  be  opened.  Allan  «. 
Smith,  ao  Johne,,  477. 

16.  The  ttdae,  tender  of  the  demi-mark,  and 
the  trial.    Ten  Eyok  e.  Waterbury,  7  Cbw.,  61. 

17.  View.  In  general,  tenant  is  entitled  to 
a  Tiew.  Supreme  Ot,^  1800,  Freeholders  of 
Grayesend  e.  Yoorhis,  1  Johns,  Cas,^  287. 

So,  also,  is  the  demandant  1800,  Hidnes 
e.  Budd,  Id.,  386. 

But  under  1  Key.  L.,  86,  a  yiew  is  not  to 
be  granted  unless  It  is  shown  to  be  necessary. 
1822,  Ostnmder  e.  Kneeland,  20  Johns,,  276 ; 
and  see  Vischer  e.  Oonant,  4  Oow.,  896,  and 
898,  note. 

IB.  The  demandant  must  sue  out  the  writ, 
though  it  be  asked  fDr  by  Hie  tenant.  Supreme 
Ot.,  1800,  SoofieM  v.  Lodie,  1  Johns,  Cos., 
896. 

19.  On  tiie  iMQa  on  a  writ  of  right,  the 
only  question  is,  which  of  the  parties  has  the 
better  right,  and  the  evidence  to  establish  the 
right  is  subject  to  the  same  rules  as  in  other 
cases.  Supreme  Ot.,  1802,  Kase  e.  Peck,  8 
Johns.  Cos.,  128. 

20.  JudguMBt  not  to  be  granted  after  ir- 
regular seryioe  or  defeetiye  return  of  sum- 
mons; for  the  tenant  is  entitled  to  an  alias. 
Supreme  Ot.,  1800,  Scofield  e.  Lodie,  1  Johns. 
Cos,,  896. 

21.  If otion  for  Judgment  necessary.  Van 
Drisner  v.  Christie,  8  Oai.,  189;  S.  0.,  Ool.  S 
0.  Cos.,  482. 

22.  COBti.  The  demandant,  in  a  real  ac- 
tion, neither  recoyers  nor  pays  costs,  because 
he  reeoyers  no  damages.  [10  Co.,  116;  1  H. 
Bl.,  11 ;  7  T.  R.,  268.]  But  in  many  cases 
the  courts  relieye  upon  terms,  including  the 


payment  of  costs.  Supreme  Ot.,  1800,  Hiilips 
V.  Peck,  2  Johns.  Gas,,  104;  S.  0.,  Col  S  C. 
Cos,,  112. 

28.  An  ateotor,  haying  left  the  State,  leare 
to  amend  the  panel  by  adding  another,  was 
granted.  HaughtalKng  v.  Bronk,  8  Oai.,  190 ; 
S.  0.,  Col  4i  0,  CcBS,,  496. 

24.  Electors  of  grand  assize  entitled  to  three 
dollars  per  diem  for  going  and  returmiig. 
Bryan  v.  Seely,  18  Johns.,  128. 

25.  Abolition  of  real  actions.  2  BeD.SliaL, 
848,  %  24. 

26.  The  Reyised  Statutes — which  abolish 
the  proceeding  as  to  youcher  in  real  actions- 
do  not  apply  to  suits  then  pending.  Suprem 
Ot.,  1880,  Bradstreet «.  Clarke,  4  Wend.,  211. 


REAL  PROPERTY. 

[The  eaa«0  and  sUtates  here  referred  to,  reUte  to  the  gen* 
•nl  prlnetplet  of  the  title  and  enjoyment  of  real  propartj, 
many  of  which  will  be  foond  more  ItOly  Ulnatrated  in  datiil 
under  the  heads  enamerated  at  the  end  of  eadi  dltMoD  of 
tblB  aiHole.] 

I.  Of  the  title  to  real  pbopsrtt. 
II.  The  use  of  beal  pbopxbtt. 

in.   AonoKB    fob    the     BSOOyEBT   OF    BUlL 
PBOPEBTT. 

I.  Of  the  Titlb  to  Rsai.  Pbopbbtt. 

1.  The  peopla  of  tbe  state  are  the  original 

source  of  title  to  land ;  and  all  lands  declared 
allodial.  \Reo.auu.,ll^,y^\,Z\Omd,iif\m, 
art.  1,  H  11«  13.  TV)  similar  effect,  1815,  Jack- 
son  V,  Hart,  12  Jdhtu,^  77. 

2.  French  patents.  The  courts  osimottidce 
notice  of  any  title  to  land  not  deriyed  from 
onr  own  goyemment^  and  yerified  by  a  pttent 
nnder  the  great  seal  of  the  State,  or  the  pror- 
inoe  of  New  Torlc.  CMms  to  lands  within 
this  State,  fbnnded  on  French  grants,  nnder 
the  capitulation  of  Montreal,  in  1700,  or  die 
treaty  of  1768,  are  claims  which  might  have 
been  presented  and  nrged  to  the  goyerament, 
but  not  a  legal  tiUe  which  can  be  reoognixed 
by  the  conrt.  Supreme  Ct.,  1809,  JaekBonf. 
Ingraham,  4  Johns,,  168.  Followed,  1815, 
Jackson  e.  Waters,  12  Id.,  865. 

a  Landa  nnder  water.  In  this  conntrj, 
the  People,  who,  by  yirtne  of  their  soyereign- 
ty,  own  the  lands  nnder  water  of  navigable 
streams  or  arms  of  the  sea,  haye  a  power  of 
disposal  thereof,  which  is  more  extensive  than 
that  of  the  King  of  England,  in  respect  to 
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f»uQh  6oil  in  llngland.  Th£  Logialatore  of  Uus 
Biate,  like  Parliament,  may  grant  snob  soil, 
^bpeoiaUj  for  pnrposes  of  pablic  welfare, 
which,  in  their  jodgment,  require  it.  Gt.  of 
Appeals,  1852,  Gould  v.  Hudson  Biver  R.  R. 
Co.,  6  K  Y.  (2  Seld.),  522.  Compare  Rogers 
1?.  Jones,  1  Wend.,  287.  To  similar  effect,  Gt, 
of  Errors,  1829,  Lansing  «.  8mith,  4  Wend., 
9  ;  affirming  S.  0.,  6  (W.,  146.  S.  P.,  Gt,  of 
Appeals,  1869,  People  «.  Tibbetts,  19  JV.  Z  (5 
Smith),  528. 

4.  Title  to  lands  under  water,  above  tide- 
water-HlisouBsed.  CimsaI  Appraisers  v.  Peo- 
ple, It  Wend.,  570. 

$.  The  ovnii«r  .of  a  bank  of  a  navigable 
river  has  no  right  of  private  pr(^ertj  in  the 
water,  or  JLands  under  water,  between  high  and 
low  wat^  marks;  and  tjberefore  the  construc- 
tion of  a  railroad  across  a  deep  bay  of  the 
Hudson  river,  in  pursuance  of  an  act  of  the 
Legislature,  and  in  conformity  with  its  pro- 
visions, though  it  cut  off  a  riparian  proprietor 
from  the  free  use  of  the  river,  except  through 
a  draw  in  the  road,  does  not  give  such  pro- 
prietor any  right  of  action  for  his  damages. 
Gt.  of  Appeals,  1852,  Gould  v.  Hudson  River 
R.  R.  Co.,  6  J^.  Y.  (2  8eld,),  522. 

fi,  A  riparian  owner,  on  the  Genesee  river, 
at  Rocjiester,  holding  under  a  grant  from  the 
State,  fortified  by  a  Ibng  adverse  possession, 
is  both  by  the  common  law  and  by  virtue  of 
his  peculiar  title,  the  owner  of  the  adjacent 
bed  of  the  river,  and  of  tbe  use  of  the  waters 
thereof,  .and  is  entitled  to  compensation  for 
the  diversion  of  the  waters  to  public  use,  to 
the  injury  .of  his  mills,  ^  Gt.ofMrors, 
1841,  Commissioners  of  Oanal  Fund  v.  Kemp- 
shall,  26  Wend,,  404;  and  ^ee  Mep.  Jen»ii^93, 
6  Goto,,  518. 

7.  AocQiBJon  Se4wee^,  thrown  up  by. the 
sea,  may  be  considered  as  one  of  those  marine 
increases  arising  by  slow  degrees,  and  accord- 
ing to  the  ruje  of  common  law,  belongs  to  the 
owner  of  the  soil.  If  marine  increase  be  by 
small  aQd  almost  imperceptible  degrees,  it  goes 
to  tbe  owner  of  tbe  land ;  but  if  it  be  sudden 
and  considerable,  it  belongs  to  the  sovereign. 
[2  Black.  Oom.,  261 ;  Haig.  Law  T.,  28.]  JShi^ 
preme  Gt,  18Q7,  Emans  v.  Tnrnboll,  2  Johns,, 
818. 

9.  A  riobt  of  MUng  in  any  water  gives  no 
power  over  the  land.  [Sav.,  11 ;  8  T.  R.,  256.] 
Supreme  Gt,  1807,  Cortelyou  o.  Van  Brundt, 
2  Johns.,  857. 


9.  Otoi^enil  provAaiona  respecting  the  crea- 
tion and  division  of  estates  in  land.  1  Reo.  8td., 
722. 


10.  An.  aatate  ^uiing  widowhood  is  a 

freehold  estate  during  its  continuance.  If  the 
widow  grants  in  fee,  the  grantee  takes  her 
estate,  and  if  hfd  dies  intestate  with  respect  to 
it,  his  personal  representatives  may  conve^^ 
and  their  grantees  may  levy  a  fine,  binding 
upon  strangers.  Supreme  Gt,,  1848,  Roseboom 
B.  Van  Vecbten,  5  Den,,  414. 

11.  FLctiwcp.  Although  the  rale  as  to  fix- 
tures is  relaxed  as  between  landlord  and  ten- 
ant, it  is  not  relaxed  as  between  grantor  and 
grantee.  N,  Y,  Gom.  PI,  1855,  Main  t>. 
Schwarzwaelder,  4  J^.  D.  Smith,  ^78. 

Oonsult,  also,  Fixnniss. 

12.  Zmprovenftentas.  One  who  has  made 
improvements  upon  land,  tl^e  legal  title  of 
which  was  in  another,  where  there  has  been 
no  fraud,  and  no  acquiescence  on  the  part  of 
the  latter,  after  he  had  knowledge  of  his  legal 
rights,  cannot  have  relief  in  equity  as  to  £e 
value  of  his  improvements.  Ghaneery,  1887, 
Putnam  v,  Ritchie,  6  Paige,  890. 

13.  NoUce.  Of  the  general  rule  that  the 
possession  of  land  is  notice  to  others  of  tl^e 
possessor's  title,  and  its  exceptions.  [4  Kent's 
Oom.,  179 ;  6  Wend.,  218,  226 ;  10  Barb.,  97, 
854;  12  Id.,  605.]  Supreme  Gt.,  1856,  Ooqk 
«.  Travis,  22  Barh.,  888. 

Consult,  alao,  Notioie. 

14.  That  a  cqv^nant  of  a  grantee  of  lands 
not  to  establish  thereon  any  thing  which  may 
be  a  nuisance  to  the  neighboring  owners, 
creates  an  easement  or  servitude  in  favor  of 
prior  grantees  of  neighboring  lands  and  those 
claiming  under  them.  [4  Paige,  510 ;  8  Id., 
351.]  Supreme  Gt,  1856,  Brouwer  «.  Jonea, 
23  Bar^,,  158. 

Consult,  also,  ^Oovbnaotb,  and  iNJxri^OTiQir. 

1^  4jt  }8Cfr,  an  aquitabl^  olaim  cannot 
prevail  against  the  le|^]  title.  Supreme  Gt., 
1806,  Jackson  o.  Ohaae,  2  Johns.,  84;  1807 
[citing,  also,  Bull  IT.  P.,  110;  2  T.  R.,  684;  7 
Id.,  49 ;  8  Id.,  128 ;  5  i;ast,  188 ;  6  Ves.,  89 ; 
2  Ev.  Poth.,  195],  Jftokson  ».  Pierce,  Id,,  221 ; 
1808,  Jackson  v.  Deyo,.8  Id.,  422 ;  1811,  Jack- 
son «.  Van  81yok,  8  Id,,  487.  Gt  of  Errors^ 
1S26«  Sinclair  «.  Jackson,  8  Ggw,,  548;  and 
see  Jackson  o.  Sisson,  2  Johm,  Gas.,  821. 

So  held,  of  a  mortgage.  Supreme  Gt.,  1880 
Jackson  v.  Parkhurst,  4  Wend,,  869. 

So  held,  of  a  resulting  trust.  1848,  Moore  «. 
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Spellman,  6  D^n.,  226 ;  oyemding  Jackson  v. 
Townsend,  cited  in  7  Jfend,,  879. 
Otherwise  ander  the  Oode  of  Procedure. 

16.  Bigbt  to  enter.  One  having  the  legal 
title  by  purchase  at  a  jadicial  sale,  may  enter 
peaceably.  Supreme  Ot.,  1806,  McDongall  v. 
Sitcher,  1  Johns,,  42;  1826,  Orser  o.  Storms, 
9  Cow.,  687. 

17.  A  grant  of  timt)er  standing,  with  the 
right  to  enter,  to  cnt  and  remore  it  until  a 
certain  day, — Eeld,  only  a  grant  of  such  as 
should  be  removed  on  or  before  that  day. 
A.  F.  Chan,  Ot.,  1848,  Mclntyre  «.  Barnard, 
1  Sandf.  Oh,,  52. 

18.  Where  a  person  enters  under  a  parol 
agreement  for  the  purchase  of  the  land,  cuts 
timber,  and  afterward  rescinds  the  agreement, 

,  he  is  a  trespasser.  The  agreement  is  not  a 
license  to  enter  and  cut.  Supreme  Ct.,  1812, 
Suffem  0.  Townsend,  9  Johne.,  85.  To  some- 
what similar  effect,  1816,  Ives  v.  Ives,  18  Id., 
285.    Consult,  also.  License  ;  and  Yendob  and 

PUBOHABBB. 

19.  When  land  is  oliarged  with  a  bur- 
den, the  charge  ought  to  be  equal,  and  one 
part  ought  not  to  bear  more  than  its  due  pro- 
portion ;  and  equity  will  preserve  this  equality 
by  compelling  the  owner  of  each  part  to  a 
just  contribution.  [8  Co.,  14 ;  8  P.  Wms.,  98.] 
Cfhcmcery,  1815,  Stevens  ©.  Oooper,  1  Johns. 
Oh,,  425. 

20.  The  principle  of  the  statute  of  quia 
emptores  [18  £d.  I.,  ▲.  d.  1290],  which  pro- 
vided that  freeholders  might  sell  subject  to 
the  services,  &c.,  due  the  lord  of  the  fee,  was 
brought  by  our  ancestors  to  the  colony  of 
New  York,  and  became  a  part  of  its  law,  and 
of  the  law  of  this  State,  independent  of  the 
statute  of  1 787,  abolishing  tenures.  Ct.  (^  Ap* 
peah,  1859,  Van  Bensselaer  v.  Hays,  19  K  Y. 
(5  Smith),  68;  affirming  S.  0.,  27  Boflrb.,  104. 
The  contrary  view  was  taken  in  De  Peyster  «. 
Michael,  6  N.  Y.  (2  SeU.),  467. 

21.  Possibility.  The  expectancy  of  an 
heir  apparent,  or  presumptive,  is  less  than  a 
possibility  [1  Ves.,  409 ;  Oo.  Litt.,  266,  a],  and 
cannot  be  released  or  conveyed.  Though  by 
a  covenant  of  warranty  it  mfght  pass  by 
estoppel.  Supreme  Ot,  1880,  Jackson  9. 
Bradford,  4  Wend.,  619.  Compare  Lawrence 
«,  Bayard,  7  Paige,  70. 

22.  Pre-emption.  The  good-will  of  the 
State  to  give  to  actual  settlers  the  benefit  of 
their  improvements  and  the  pre-emption  right 


of  purchase,  is  a  valuable  interest,  which  is  a 
&ir  sulject  of  contract  and  transfer,  and  will 
be  protected  in  equity.  Ohaneery,  18i4,  Ar- 
mour V.  Alexander,  10  Paige^  571. 

Otherwise,  under  the  acts  of  Congress,  of 
the  right  of  pre-emption  of  a  settler  upon 
lands  of  the  United  States.  A.  V.  Chan.  Ct^ 
1844,  Oraig  o.  Tappin,  2  Sanc^f.  Oh.,  78. 

23.  The  breach  of  a  condition  subsequent 
does  not  devest  the  estate,  but  confers  a  right 
of  entry  upon  the  grantor  or  his  heirs,  and 
may  be  waived.  Supreme  OL,  1852,  Ludlow 
f>.  N.  Y.  &  Harlem  R.  R.  Co.,  12  Barb.,  440. 
y.  Y.  Superior  Ct.y  1865,  Phoenix  «.  Commis- 
sioners of  Emigration,  12  How,  Pr.,  1 ;  affirm- 
ing S.  C,  1  Al>bott8'  Pr.,  466. 

24.  Waiver.  That  the  owner's  non-inter- 
ference with  an  encroachment  on  his  land, 
might  excuse  a  trespass,  but  could  not  operate 
to  devest  and  transfer  the  title.  K  Y.  Supe- 
rior Ct.,  1866,  Miller  «.  Piatt,  6  Dwr,  273. 

25.  Effect  of  an  allotment  in  partttioD,  of 
lands  which  had  been  reduced  by  a  local  im- 
provement, and  partitioned  under  pecnliar 
circumstances.  Bartow  «.  Draper,  5  Dwr, 
180. 

26.  Buying  in  title.  The  party  in  posses- 
sion, or  his  grantor,  may  always  buy  in  an 
outstanding  title  for  his  benefit.  The  pro- 
hibition from  purchasfng  pretended  titles  was 
intended  for  the  benefit  of  the  party  at  the 
time  in  possession ;  and  it  ought  not  to  be 
used  as  a  weapon  against  such  party.  Stir 
preme  Ot.,  1811,  Jackson  «.  Given,  8  Jdkm., 
187.    Consult,  also,  Champbbtt. 

27.  Statute  prooeedings.  Where  proceed- 
ings are  authorized  by  statute,  in  derogation 
of  the  common  law  by  which  the  title  to  real 
property  is  taken  from  the  owner  and  trans- 
ferred to  another,  every  requisite  of  the  act, 
having  the  semblance  of  benefit  to  the  former, 
must  be  strictly  complied  with.  [6  Wheat, 
119;  4  Id.,  77;  7  Cow.,  88;  7  Wend.,  148; 
20  Id.,  249;  1  Hill,  180.]  Supreme  Ct.,  1848, 
Hubbell  «.  Weldon,  Hill  S  D.  Supp.,  189. 

2a  Zaooation.  That  in  all  cases  of  uncer- 
tainty in  the  location  of  patents  and  deeds, 
courts  hold  the  party  to  his  actual  locatioD. 
Jackson  «.  Murray,  7  Johns.,  5. 

29.  Long  acquiescence  in  an  erroneous  loca^ 
tion,  will  authorisse  the  jury  to  find  that  the 
plaintiff  had  agreed  to  a  location  different 
from  his  deed;  and,  whether  be  knew  his 
rights  or  not,  such  acquiescence,  or  location, 


REAL  PROPERTY. 


665 


or  the  Titto  to  Seid  Proper^. 


will  oonolade  him.  [1  Oai.,  868 ;  8  Johns.,  8, 
269;  7  Id.,  245.]  Supreme  Ot.,  1827,  Rook- 
well  «.  Adams,  7  Cow^  761. 

30.  By  a  map  of  a  tract  of  land  for  which 
patents  were  issued,  lots  No.  15  and  No.  16 
were  made  to  join  each  other,  and,  by  the 
mistake  or  frand  of  the  surveyor,  according  to 
the  courses  and  distances  of  his  survey,  a  piece 
of  land  was  left  between  them.  Heldy  that 
after  various  mesne  conveyances  during  a  lapse 
of  nearly  eighteen  years,  the  parties  were 
bound  by  their  actual  locations  under  their 
deeds,  according  to  the  original  survey.  Su- 
preme Otf  1810,  Jackson  «.  Ogden,  7  Johns,^ 
288. 

31.  Where  a  survey  was  made  by  the  direc- 
tion and  under  the  observation  of  Uie  grantee, 
— ffeldj  that  he  could  not,  especially  after  the 
lapse  of  twenty-six  years,  vary  the  location, 
but  must  be  deemed  to  have  ratified  the  sur- 
vey. Supreme  Ot.,  1812,  Jackson  o.  Smith, 
9  Johne.^  100. 

32.  The  owners  of  the  several  lots  surveyed, 
patented,  and  described,  are  bound  by  tiieir 
actual  locations,  according  to  the  lines  on  the 
ground,  without  regard  to  the  circumstance, 
that  some  of  the  lots  would  exceed  and  some 
fall  short  of  the  quantity  of  acres  mentioned 
in  the  patents.  Supreme  Ct^  1825,  Jackson  «. 
Tallmadge,  4  Chto^  450;  S.  P.,  1819,  Jackson 
9.  Freer,  17  Johne,^  29. 

33.  Where  in  the  description  of  premises  in 
a  deed  conveying  lands,  course  and  distance, 
and  monument  are  given,  the  premises  must 
be  located  according  to  the  deed ;  and  all  parol 
evidence  of  the  intent,  the  declarations,  and 
acts  of  the  parties,  going  to  establish  a  differ- 
ent location,  is  inadmissible  as  contradicting 
or  varying  the  deed,  unless  a  possession  be 
shown  under  claim  of  title  continued  for  such 
length  of  time  as  will  be  a  bar  to  a  recovery 
in  an  action  of  ejectment.  Supreme  Ot^  1888, 
Clark  V.  Wethey,*  19  Wend.,  820. 

34.  Boundaries.  Mere  silent  acquiescence 
in  an  adverse  possession,  according  to  an  erro- 
neous line,  is  no  bar  till  it  shall  have  continued 
for  the  time  demanded  by  the  Statute  of  lim- 
itations, unless  the  Jury  infer  an  agreement. 
Supreme  Ct,  1888,  Jackson  «.  McOonnell,  19 
Wend.,  175. 

35.  Exceptions  to  the  rule  that  a  crooked 


*  See  this  o«Ae  in  table  of  Casks  Cbitioisid,  Vol. 
I.,  AnU, 


fence  will  be  regarded  as  a  boundary,  if  fixed 
and  acquiesced  in  by  the  owners  of  adjoining 
lands.    Lamb  ff,  Ooe,  15  Wend.,  642. 

36.  Where  a  grant  is  made  by  the  State  to 
riparian  owners  upon  an  irregular  water-front 
of  the  land  under  water  to  a  certain  distance 
from  the  shore,  and  an  apportionment  of  the 
land  BO  granted  ia  afterwards  made  upon  h 
basis  not  strictly  correct,  and  one  of  such  pro- 
prietors has  made  improvements,  laid  out 
streets  and  lots,  and  executed  conveyances  ac- 
cording to  such  apportionment  during  a  less 
period  than  twenty  years,  he  will  be  held  to 
have  acquiesced  in  such  apportionment  so  far 
that  he  cannot  claim  a  new  partition  upon 
technically  correct'principles.  As  such  acqui- 
escence does  not  act  merely  as  an  estoppel,  it 
is  not  necessary  that  the  party  seeking  to  take 
advantage  of  it  f^ould  have  been  induced,  by 
the  conduct  of  the  party  acquiescing,  to  make 
improvements  according  to  such  apportion- 
ment. Ot.  of  Appeals,  1852,  O'Donnell  «. 
Kelsey,  10  N,  T,  (6  SeU,),  412;  affirming  S. 
0.,  4  &»ndf.,  202. 

37.  Mai  easement  may  be  granted  with 
the  reservation  of  an  absolute  power  of  revo- 
cation. Supreme  QU,  1842,  Bvp,  Miller,  2 
HiU,  418. 

38.  Canaan.  Ck)nstruction  and  effect  of  the 
act  of  March  22, 1791,  relative  to  title  of  lands 
in  Oanaan.  Jackson  o.  Benjamin,  ^Johm,,  101. 

As  to  the  Abolition  of  tenures,  see  Tev- 

TJBB8. 

As  to  the  power  of  Alienation  and  restric- 
tions thereon,  see  Suspension  of  Power  or 
Alienation;  Tbust;  and  Accumulations. 

As  to  Boundaxles,  Cknnnions,  Fences^ 
Pews,  Wateroonrses^  and  "Wharves,  see 
those  titles. 

As  to  the  Capacity  of  particular  classes  of 
persons,  see  Alien  ;  Oobpobation  ;  HABrruAL 
Dbunxabds;  Husband  and  Wife;  Indians; 
Infants;  Insane  Persons;  Munioipal  Oob- 
POBATioNS ;  and  the  titles  there  referred  to. 

As  to  Conveyances  of  real  property,  see 
Acknowledgment  of  Deeds  ;  Champerty 
AND  Maintenanoe  ;  Covenant  ;  Dedioation  ; 
Deed;  Fine* and  Recovery;  Fobeolosure; 
Fbaudulbnt  Convey anoes  ;  Mobtoage  ;  Re- 
ooBDiNG  Deeds  ;  Seal. 

As  to  the  effect  of  Judgments  and  Decrees 
upon  real  property,  and  sales  thereof  under 
them,  see  Exboution;  Jxtdgment;  Judioiaii 
Sale. 
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A0  to  Parttovlar  MtatM,  see  Admbasuxb- 
MINT  OF  Dowxb;  Oopabobnabt;  OuBtBay; 
Bkyisb;  Dowbb;  Entaiu;  Quababtinb  ; 
BxMiJin>BB;  Tbnant  fob  Lifx;  Tbhaht  m 
Common. 

As  to  PoMMoion  and  acts  in  pais  as  affect- 
ing title,  see  Adybbsb  Posbbssion  ;  Dibsbizin  ; 
Ehtby;  Estoppbl;  Limitations;  Sbizin. 

As  to  the  Pow«n  of  agents  and  trnstees  of 
varioQs  classes,  see  Powbbs;  Tbustb;  and  the 
titles  there  referred  to. 

As  to  Proo^edlngB  to  take  real  property  for 
pabllo  OM,  see  Ad  quod  damntjm;  Oanalb; 
Compbnsation  ;  Constitutional  Law  ;  High- 
ways; Municipal  Cobpobationb,  and  the 
titles  there  referred  to ;  and  titles  of  varions 
classes  of  corporations  authorized  to  take  lands. 

As  to  Public  lands,  see  Commibsionbbb 
OF  Land-offiob  ;  Militabt  Bounty  Lands  ; 
Patbnts  (fob  lands)  ;  Salt  Spbingb. 

As  to  SQOoeMkm  to  real  property,  see  Dk- 
aoBNT;  Ebohbat;  Lboatbbs;  Hbibs;  and 
Dbyibbbb. 

As  to  TranwnlMion  of  property  by  wiU,  see 
Dbyibb;  Will,  and  the  titles  there  referred 
to. 

As  to  the  Validity  and  efEact  of  contracts 
relating  to  real  property,  see  Contbaots,  and 
the  titles  of  particnlar  classes  of  contracts, 
which  relate  to  it,  there  referred  to ;  Land- 

IX>BD  AND  TbNANT;   YbNDOB  and  Pi]3M)HASBB. 

As  to  Wliat  is  xMdpiopeiitiy,  see  Fiztubbb; 
and,  also,  as  between  personal  representative 
and  heir,  see  Dbbobnt  ;  Dibtribution  ;  £zbo- 
VTORB  ULND  Admqvibtbatobb  ;  and  Will. 

n.  Ths  Uss  of  Rsal  Pbopbbtt. 

39.  Uat  every  man  may  nee  his  own  land 
for  all  the  purposes  to  which  snch  'lands  are 
nsnally  applied,  withont  being  answerable  for 
the  consequences,  provided  he  exercises  proper 
oare  and  skill  to  prevent  any  unnecessary  in- 
jury to  the  adjacent  landowner.  Ct,  of  Ap- 
peaU,  1850,  Radcliff  v.  Mayor,  ^.,  of  Brook- 
lyn,* 4  J^.  F.  (4  Oamt),  105. 

40.  What  things  a  man  may  do  on  his  own 
land  and  not  be  liable  to  adjoining  owners  for 
consequences.    lb, 

41.  If  one  seta  fire  to  his  own  fallow 
ground,  and  it  spreads  to  the  woodland  of  his 


•  In  this  case,  Lasala  v.  Holbrook  (4  Paige^  169), 
whsre  the  right  to  the  natarsl  Rapport  of  adjacent 
kfid  was  asserted,  is  qoe&tioned ;  bat  see  infra. 


neighbor,  he  is  not  liable  in  damassB  io  the 
latter,  unless  there  was  some  nen^igenee  or 
misconduct  of  himself  or  his  servants.  A  man 
may  lawfully  keep  fire  on  his  own  premises. 
[8  Bl.  Oom.,  48 ;  1  Noy's  Max.,  c.  44.]  Si^ 
prrnne  Ct.,  1811,  Olark  v.  Foot,  8  Johns.,  421. 
Approved  and  followed,  1866  [citing,  also,  4 
N.  Y.,  195],  Stuart  f>.  Uawley,  22  Barb,,  619. 
Compare  Radcliff  v.  Mayor,  doc.,  of  Brooklyo, 
4  i\r.  Y.  (4  Gomst),  195. 

42.  The  mere  fact  that  the  fire  was  set  in  a 
dry  time,  in  July,  upon  low,  swampy  ground, 
previously  burnt  over  and  destitote  of  brush, 
does  not  show  negligence.  Supreme  CL,  1856, 
Stuart «.  Hawley,  22  Bcvrb.,  619. 

43.  PlaintiCTs  wood  was  on  defeadant's 
land,  and  defendant  having  given  plaintiff  a 
reasonable  notice  of  his  intention,  and  re- 
quiring him  to  repiove  it,  set  fire  to  hie  &1- 
low,  and  the  wood  still  remaining  npon  the 
land,  was  burned.  Held,  that  the  defendant 
was  not  liable  therefor  in  the  absence  of  wil- 
ful wrong  or  gross  negligence.  Supreme  Ct,, 
1854,  Bennett  v,  Scutt,  18  Barb.,  847. 

44.  Qfaat  to  ntilroed.  Where  an  owner 
of  land  grants  a  portion  of  it  to  a  railroad 
company  for  their  railroad,  he  holds  his  land 
subject  to  the  consequeaoes  attendant  upon 
the  use  of  the  portion  granted ;  and  particu- 
larly such  as  would  result  from  the  running 
of  engines,  and  the  oanseqnent  exposure  of 
property,  on  his  a4}aoent  land,  to  snch  injorj 
and  loss  as  would  naturally  resolt  therefrom, 
with  ordinary  care  on  the  part  of  the  compa- 
ny. [0  Mete.,  558;  4  Oush.,  288;  fihep. 
Tonehst.,  89.]  Supreme  Ot.,  1854,  Bood  «.  N. 
Y.  &,  Erie  R.  R,  Co.,  18  Barb.,  80. 

46.  Windows.  One  is  not  liable  for  build- 
ing on  his  own  land,  whereby  his  neighbor's 
lights  are  obstruct^.  Supreme  €t.^  1835, 
Mahan  «.  Brown,  18  Wend,,  261 ;  1888,  Parker 
9.  Poote,  19  Id.,  809 ;  and  see  Anouht  Liohts; 
and  Eabuunt,  6. 

46.  A  man  has  a  right  to  build  a  fence  upoa 
his  ground  for  the  purpose  of  darkening  the 
windows  of  his  neighbor.  Supreme  Ct.,  1856, 
Fickard  0.  Oollins,  28  Barb.,  444. 

47.  Bain  water.  Where  the  owner  of  land 
permits  water  to  fall  from  the  roof  of  his 
building,  even  upon  his  own  soil,  but  so  near 
the  boundary  as  to  overflow  his  neighbor's 
ground,  he  is  liable  for  the  injury  done  there- 
by. Supreme  Ct,,  1858,  Bellows  «.  Sackett, 
15  Barb,y  96. 
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48l  NidBanoe.  If  an  owner  so  oonstrncts 
and  adftptB  a  bnildhig,  that  in  its  ordinary  nse 
H  wonld  be  injnrions  and  offensive  to  the 
plaintiff^  and  east  nnwholeaome  odors  into  his 
honse,  be  is  liable  for  the  nnisance  thus  oansed 
by  his  tenants  to  whom  he  lets  the  same.  But 
if  it  proved  a  nuisance  by  reason  of  a  special, 
nnnsnal  cironmstanee, — e.  g,y  water  in  the  cel- 
lar,— ^the  defendant  is  not  liable  for  the  nni- 
sance, unless  he  knew,  or  had  reason  to  be- 
lieve, when  he  let  the  building,  that  the  use 
of  it  in  the  ordinary  mode  would  prove  a  nui- 
sance. [4  Den.,  811.]  Supreme  Ot.^  1S56, 
Pidcard  v.  OoUins,  28  Barh.,  444. 

49.  Statute  authority.  Where  a  company 
is  authorized,  by  statute,  to  cut  a  canal,  they 
are  not  liable,  in  an  action  by  the  owner  of 
the  land  through  or  near  which  the  caual  is 
out,  for  injuries  to  his  land,  arising  necessarily 
from  the  act  of  making  it,  pursuant  to  the 
statute,  or  from  its  contiguity ;  but  only  for 
such  damages  as  result  from  neglect  in  keep- 
ing the  canal  and  its  embankments  in  repair. 
pSsp.  Dig.,  698;  1  Str.,  884;  2  Lev.,  72;  4  T. 
R.,  7M.]  Supreme  Ct^  1807,  Steele  f>.  Western 
Inland  Lock  Navigation  Co.,  2  Johm.^  288. 

50.  Conseiit  to  obfltnzotion  of  water- 
come.  If  the  owner  of  land  upon  a  water- 
course, across  which  the  highway  ofBcers 
built  a  bridge,  concurs  in  making  the  bridge 
in  the  manner  which  they  adopt,  his  grantee 
of  the  lands  cannot  recover  for  injuries  to  the 
lands  resulting  from  such  mode  of  construc- 
tion. But  merely  insisting  upon  his  rights  in 
respect  to  a  certain  flume,  would  not  preclude 
a  recovery,  unless  yielding  what  he  daimed 
would  prevent  making  a  safe  and  proper 
bridge.  Ot.  ofAppeaU^  1857,  Oonrad  «.  Trus- 
tees of  Ithaca,  16  N.  Y.  (2  amith),  158. 

51.  It  is  no  objectTon  to  a  recovery  for  in- 
jury to  a  building,  in  such  case,  that  it  was 
erected  in  a  spot  which  had  become  dry  land 
by  change  of  the  channel.    lb. 

52.  Bzoavatlons.  Where  one,  making  an 
excavation  for  the  improvement  of  his  own 
lot,  digs  BO  near  the  foundation  of  a  building 
on  the  adjacent  lot,  as  to  cause  it  to  crack  and 
settle,  he  is  not  liable  for  the  injury,  unless 
negligence  in  not  taking  reasonable  care  to 
prevent  the  iiyury  is  shown,  or  maliee.  [15 
Johns.,  218;  8  Id.,  421 ;  2  Roll.  Abr.,  665;  1 
Sid.,  167;  12 Mass.,  220.]  Supreme  Ct,\%\^, 
Panton  o.  Holland,  17  Johne,^  92. 

An  allegation  that  defendant  did  the  act. 


maliciously  intending  to  injure  the  pildltti^ — 
EM^  not  sufScient.    lb. 

5a  That  aino^ent  buildings,  and  those  which 
were  granted  by  the  owner  of  the  lot  on  which 
the  excavation  is  made,  or  by  those  from 
whom  be  derives  title,  fonn  an  exception  to 
this  rule.  Chcmeery,  1888,  Lasala  v.  Hol- 
brook,  4  Paige^  1«9. 

54.  An  owner  of  land  has  not  a  right,  by 
excavating  upon  his  own  soil,  to  remove  the 
natural  support  which  his  land  should  afford 
to  the  land  of  an  adjoining  owner;  especially 
where  his  excavations  are  not  for  «>rdinary 
purposes,  of  improvement  or  building,  but  for 
using  the  soil  removed.  [Reviewing  many 
authorities,  and  disapproving  4  K  Y.,  195 ;  q. 
«.,  supra^  89.]  Supreme  Ot,  1855,  Farrand 
«.  Marshal],  21  Barb.,  409.  To  the  eame  ef- 
fect was  a  previous  decision  in  S.  C.  (Sp,  T,y 
1858),  19  Id.,  880. 

55.  Blastliig.  The  owner  of  huid  is  limited 
in  his  use  of  it,  by  the  rights  of  others  to  the 
lawful  possession  of  theirs.  In  making  use  of 
his  own  he  is  liable  for  direct  injuries  to  their 
possession  without  regard  to  the  extent  or 
motives  of  the  aggression.  Thus  the  owner 
who  in  making  a  lawAil  excavation  on  his 
own  land,  casts  earth  and  stones  apon  that  of 
the  neighbors  by  blasting,  is  answerable  for 
the  damage,  althou^  negligence  or  want  of 
skill  in  the  blasting  is  neither  alleged  nor 
proved.  Ot.  of  AppeaU,  1849,  Hay  o.  Oohoes 
Co.,  2  J^  F.  (2  Oimet.),  159;  affirming  S.  0., 
8  Barb.,  42.  Tremain  «.  Oohoes  Oo.,  2  N".  Y. 
(2  Oemet.),  168.  To  the  same  effect,  N.  Y. 
Gem.  PI.,  1858,  Qourdier  «.  Oorma<*,  2  E.  D. 
Smith,  200 ;  and  see  RadoUff  «.  dCayor,  ftc.^ 
of  Brooklyn,  4  K  Y.  (4  Oowt.),  Wi. 

56.  And  in  such  case  the  tenant  of  the 
premises  trespassed  upon  may  have^n  action 
for  the  injury  to  his  possession  as  well  as  may  ^ 
the  reversioner,  under  the  statute,  for  the  in- 
jury to  the  reversion.  N.  Y.  Gom.  PI.,  1858, 
Gourdier  o.  Oormadc,  2  E.  D,  iSWiitA,  200;  8. 
P.,  1854,  Eardrop  x>.  Gallagher,  U.,  528. 

57.  Act  of  third  porBon.  Where  the  de- 
fendant permitted  another  person  to  remove 
earth  £rom  a  hill  on  defendant's  land,  and  it 
was  so  negligently  done  that  earth  slid  from 
the  hill  upon  plaintiff's  land ; — Eeld,  that  de- 
fendant was  liable  therefor.  It  is  a  general 
principle  of  the  common  law,  that  the  owner 
of  premises  is  bound  so  to  control  the  use  of 
them  as  not  to  produce  injury  to  others;  und 
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if  he  permits  another  to  pUoe  his  premises  in 
sach  a  situation  as  to  cause  an  injury,  he  will 
be  answerable.  [2  Den.,  445 ;  1  Bos.  dc  P., 
404.]  It  is  to  be  intended  that  the  owner  has 
control  over  those  who  work  upon  his  prem- 
ises; and  he  cannot  discharge  himself  from 
that  intendment  of  law  by  any  act  or  contract 
of  his  own.  Supreme  Ot^  1848,  Gardner  «. 
Heartt,*  2  Barb.^  165;  and  see  a  former  de- 
cision in  S.  0.,  1  JDm^  466. 

Sa  Undargronnd  atream.  The  owner  of 
a  farm  may  dig  a  ditch  to  drain  his  land,  or 
open  and  work  a  qaarry  upon  it,  although  by 
so  doing  he  intercepts  one  of  the  underground 
sources  of  a  spring  on  his  neighbor's  land 
which  supplies  a  small  stream  of  water  flow- 
ing partly  through  the  land  of  each,  and  there- 
by diminishes  the  natural  supply  of  water,  to 
the  injury  of  the  a^oining  proprietor.  A  dif- 
ferent rule  should  be  applied  to  a  sub-surfiace 
stream  from  that  which  applies  to  an  ordinary 
watercourse.  Supreme  Ot.y  1855,  Ellis  o. 
Duncan,  21  Barb.,  280 ;  8.  0.,  11  Hate.  Pr,, 
515. 

59.  Fenolng.  No  one  but  the  adjoining 
owner  or  possessor  has  any  interest  in  the 
duty  or  obligation  of  another  to  build  or  main- 
tain a  division  fence.  [17  Wend.,  820 ;  12Eng. 
Law  &  Eq.  R.,  520.]  The  omission  to  do  so, 
though  the  want  of  the  fence  results  in  injury 
to  a  third  person,  gives  such  person  no  ground 
of  action.  Thus  where  a  laborer  being  at 
work  on  defendant's  land,  under  a  steep  bank, 
a  horse  escaped  from  a  neighboring  field, 
through  the  want  of  a  fence,  and  fell  on  plain- 
tiff. Held,  that  this  gave  him  no  cause  of 
action.  Supreme  Ct,,  Sp,  71,  1854,  Ryan  o. 
Rochester  &  Syracuse  R.  R.  Co.,  9  How,  Fr., 
458. 

60.  A  landlord  may  maintain  an  action  on 
the  case  against  a  third  person  for  so  disturb- 
ing  his  tenant's  possession,  with  a  wrongful, 
and  malicious  intent  to  injure  the  landlord, 
that  the  tenant  was  obliged  to  abandon  the 
possession,  whereby  the  landlord  lost  his  rent 
which  he  would  otherwise  have  received,  and 
the  premises  sustained  injury  and  dilapidation, 
by  reason  of  their  remaining  unoccupied  dur- 
ing the  remainder  of  the  year.  JSF.  T.  Su- 
perior Ot,,  1828,  Aldridge  c.  Stuyvesant,  1 
Hall,  210. 


*  Beversed,  on  the  qaesUon  of  title,  \  K  T,  {\ 
Omtt,\  5S8. 


As  to  ISemnamAM,  see  Anoixht  LieEiB; 
Easement;  Pabtt- Walls;  PBESOBiPnoir. 

As  to  the  law  of  Landlord  and  Tenanl^  see 
that  title,  and  Leabb. 

As  to  the  Mniiin  that  a  man  is  not  to  use 
his  property  to  the  ii^*ury  of  others,  see  ILlx- 
IMS,  72,  246,  258,  290. 

As  to  the  validity  and  effect  of  Particular 
agreements  or  relation%  see  Ooktbaots,  and 
the  appropriate  titles  there  referred  to,  and 
the  topics  under  which  such  relations  are 
treated,  as  Landlobd  and  Tenant;  Tzsast 
FOB  Life,  &c. 

As  to  the  use  of  Real  Property  by  the 
public,  see  Bbidobs;  Dbdioation;  FiBEm; 
Highways;  Plank-boad  Companies;  Bae- 
BOAD  Companies  ;  Tubnpikb  Oompabiis. 

III.  Actions  fob  the  Rjbcotxbt  of 
Rbal  Pbopsbtt. 

61.  For  what  ejectment  Ilea.    WbeneTer 

a  right  of  entry  exists,  and  the  interest  is  tan- 
gible, so  that  possession  can  be  delivered,  eject- 
ment will  lie  for  it.  A  deed  which  reaerres 
to  the  grantor,  &c.,  ^^  the  right  and  privilege 
of  erecting  a  mill-dam  at  a  certain  place  d^ 
scribed,  and  to  occupy  and  possess  the  prem- 
ises without  any  hindrance  or  molestation 
from  the  grantee  or  his  heirs,"  reserves  saeh 
an  interest.  Supreme  Ct,,  1812,  Jackson  «. 
Buel,  9  Jolms^  298. 

62.  The  grant  of  a  privilege  to  erect  a 
thing  on  land,  without  defining  the  place 
where,  or  the  quantity  of  ground  to  be  ooca- 
pied,  does  not,  without  an  actual  entry  and 
location,  confer  such  a  fight  as  to  enable  the 
lessee  to  maintain  ejectment  Supreme  Ct^ 
1819,  Jackson  v.  May,  16  Johns,,  184. 

63.  Land  under  ^witer.  An  action  willlie 
to  recover  land  under  water,  granted  by  the 
commissioners  of  the  land-office  for  the  par- 
pose  of  erecting  docks,  &o.,  for  commercial 
purposes.  Supreme  Gt,  1858,  Champlain  & 
St.  Lawrence  E.  R.  Co.  v,  Valentine,  19  Barb., 
484. 

64.  Reclaimed  ground.  Ejectment  will 
lie  for  land  once  below  high- water  mark  on 
navigable  waters,  but  since  raised  above  it  bj 
human  labor.  Supreme  Ct.,  1848,  People  r. 
Mauran,  5  Den,,  889. 

65.  Right  of  way.  Ejectment  does  not  lie 
for  a  mere  right  of  way.  As  a  general  rule,  it 
cannot  be  sustained  for  things  that  lie  merely 
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in  grant,  not  capable  of  being  delivered  in  ex- 
ecution. [2  Bao.  Abr.)  417;  Adams  on  £j., 
16;  8  BL,  199,  n.;  Bonn,  on  ly.,  25;  1  Lee's 
Diet.,  624;  2  Roll.  R.,  482;  1  Lill.  Pr.,  677; 

I  M.  &  W.,  201 ;  1  Chip.  Vt.,  204.]  Supreme 
Ct.^  8p.  T,,  1852,  Northern  Turnpike-road 
Co.  V.  Smith,  16  B(vrh,  865 ;  8.  P.,  1861,  Red- 
field  9.  IJtica  &  Syracase  R.  R.  Co.,  25  /d,  64; 
and  see  Jackson  «.  May,  16  Johns.,  184. 

66.  Overhanging  walL  '  A  portion  of  space 
occupied  by  the  overhanging  of  a  wall  over 
land  belonging  to  the  plaintiff  may  be  recov- 
ered by  him  in  an  action  under  the  Oode  to 
recover  the  possession  of  real  property.  If, 
Y,  Superior  Ct,  1866,  Sherry  «.  Frecking,  4 
DueTy  462. 

67.  Chattel  Defendant  moved  hay-scales 
on  plaintiff's  land,  ffeldy  that  there  being  no 
proof  of  his  subsequent  occupation  of  it,  eject- 
ment did  not  lie.  Supreme  Ot»,  1828,  Jackson 
e.  Pike,  9  Cow.,  69. 

68.  Hi^way.  The  owner  of  a  freehold 
over  which  a  highway  lies,  can  maintain  eject- 
ment for  an  encroachment  thereon.  [Smith's 
Lead.  Cas.,  188.]  Supreme  Ct.,  1864,  Etz  o. 
Daily,  20  Bwrb,,  82;  overruling  dictum  in 
Adams  «.  Saratoga  h  Washington  R.  R.  Co.; 

II  Id.,  414. 

69.  The  use  of  a  highway  by  a  railroad 
company,  for  their  track,  which  does  not  ex- 
clude the  public  use,  is  not  an  occupation,  an 
exercise  of  acts  of  ownership,  or  a  claim  of 
title  or  interest,  within  2  Rev.  Sut,  804,  §  4— 
which  authorizes  actions  of  ejectment.  Su' 
preme  Ct,  Sp.  T.,  1861,  Redfield  «.  IJtica  & 
Syracuse  R.  R.  Co.,  26  Barb.,  64. 

70.  Notice  to  quit  Where  defendant  en- 
tered adversely,  permission  to  continue  in  pos- 
session given  to  him  by  one  of  the  lessors,  and 
his  disclaimer  of  holding  adversely,  do  not 
make  him  a  tenant,  so  as  to  entiUe  him  to 
notice  to  quit  Supreme  Ot.,  1807,  Jackson  f>. 
Tyler,  2  Johne.,  444. 

71.  To  sustain  ejectment,  a  notice  to  quit  is 
not  necessary,  unless  where  the  relation  of  land- 
lord and  tenant  existed.  Supreme  Ct,  1808, 
Jackson  v.  Deyo,  8  Johne,,  422;  1816  [citing  1 
Johns.,  822],  Jackson  v.  Aldrich,  18  Id.,  106. 

72.  Where  the  relation  of  landlord  and 
tenant  is  once  established,  it  attaches  to  all 
who  may  succeed  to  the  possession,  through 
or  under  the  tenant,  either  immediately  or  re- 
motely ;  and  this,  though  the  purchaser  from 
the  lessee  takes  an  absolute  grant^  not  knowing 


the  tenancy.  Supreme  Ct.,  1826,  Jackson  v, 
Davis,  6  Cow.,  128 ;  1827  [citing,  also,  2  T.  R., 
58;  1  Id.,  760,  n.;  1  Cai.,  444;  2  Johns.  Gas., 
228 ;  8  Johns.,  228,  499],  Jackson  v.  Harsen, 
7  Id.,  828 ;  S.  P.,  1808,  Jackson  «.  Seissam,  & 
Johm.,  499. 

73.  Evidence  to  disprove  the  tenancy  is  ad- 
missible, though  it  also  goes  to  disprove  the 
landlord's  title.  Supreme  Ct.,  1810,  Jackson 
V.  Vosburgh,  7  Johns.,  186. 

74.  After  expiration  of  a  lease,  the  tenant 
took  a  new  lease,  which  did  not  include  certain 
four  acres  covered  by  the  first  lease.  JBeld, 
that  his  continued  holding  of  the  four  acres- 
could  not  be  adverse.  Supreme  Ct.,  1842, 
Livingston  o.  Proseus,  2  JStU,  526. 

75.  A  landlord  who  has  regained  pooeee- 
flion  cannot  maintain  ejectment  in  order  to  bar 
the  tenant's  right  under  the  lease.  Supreme- 
Ct.,  1806,  Jackson  «.  Hakes,  2  (%n.,  885. 

76.  Title  in  diiqmte.  The  plaintiff  had 
been  in .  possession  of  premises  for  several 
years,  claiming  title  thereto,  and  the  defend- 
ant went  into  possession  under  a  contract 
with  the  plaintiff,  by  which  the  defendant 
agreed  to  purchase  the  plaintiff's  improve- 
ments, and  his  title  to  the  premises  as  soon 
as  it  should  be  settled,  if  it  should  prove  to  be 
good — ^the  title,  as  stated  in  the  contract,  being 
then  in  dispute.  Beld^  that  this,  was  abundant 
evidence  of  title  in  the  plaintiff  to  sustain  an 
action  of  ejectment,  aside  from  the  rights  of 
the  defendant  under  the  contract.  The  prior 
possession  of  the  plaintiff  was  prima-faeie 
evidence  of  his  title,  and  the  defendant,  by 
taking  possession  under  him,  was  precluded 
from  disputing  his  title,  except  to  show  that 
he,  the  defendant,  was  not  in  default  in  per- 
forming the  contract.  And  this,  notwith- 
standing the  recital  that  the  title  was  in  dis- 
pute— a  better  title  than  the  plaintiff's  not 
being  recognized.  Supreme  Ct.,  1856,  Spen- 
cer V.  Tobey,  22  Ba/rb.,  260. 

77.  Mere  poeaession  of  one  who  entered 
without  claim  of  title,  will  not  maintain  the 
action.  Supreme  Ct.,  1798,  Truesdale  v.  Je^ ' 
fries,  1  Cai.,  190,  note. 

78.  A  mere  possessory  title  is  sufiSoient  as 
against  one  who  entered  without  claim  or 
color  of  title ;  for  he  is  a  trespasser.  Supreme 
Ct.,  1806,  Jackson  «.  Hazen,  2  Johns.,  22. 

79.  A  prior  poMeeaion,  short  of  twenty 
years,  under  a  claim  or  assertion  of  right,  will 
prevail  over  a  subsequent  possession  short  of 


670 


RECEIPT. 


AetUnui  to  Saeofar  Laada. 


Sflbet  of  Beoeipts. 


twenty  years,  where  no  other  evidence  ap- 
pears on  either  side.  St/^ema  Ct.^  1818, 
Smith  «.  Lorillard,  10  J0hm.y  888;  1825,  Jack- 
son 9.  Denn,  5  Omo.^  200.  To  similar  effect, 
1828,  Jackson  v.  Hubble,  1  /i.,  618;  and  see 
People  V.  Leonard,  11  Johns.y  504. 

80.  But  it  will  not  so  prevail  when  it  has 
been  voluntarily  relinquished,  without  an  ani- 
mus  r&certendi,  Supr&me  Ct,y  1886,  Whitney 
V.  Wright,*  15  Wend.y  171. 

81.  The  rule  that  a  prior  possession,  under  a 
claim  of  right,  and  not  voluntarily  abandoned, 
will  prevail  in  ejectment,  over  a  subsequent 
possession  by  mere  entry  without  any  lawful 
right  [10  Johns.,  888],  is  subject  to  the  qualifi- 
cation that  no  other  evidence  of  title  appears 
on  either  side,  and  that  the  subsequent  pos- 
session of  the  defendant  was  acquired  by  mere 
entry,  without  any  lawful  right  Where  the 
subsequent  possession  is  acquired  by  a  recov- 
ery in  ejectment,  it  affords  a  better  presump* 
don  of  right  than  the  prior  possession.  Ct,  qf 
MrroTij  1819,  Jackson  v.  Bic^tmyre,  16  Johnt^ 
814;  affirming  S.  0.,  18  M,  867.  Followed, 
Supreme  Ct,  1827,  Jackson  «.  Walker,  7  Ooto.^ 
637. 

8a  Oooailoiua  rMOit  to^  or  temporary  oc- 
cupation of  open  lands,  not  sufficient,  without 
paper  title  distinctly  describing  the  land.  Sur 
preme  Ot^  Sp,  21,  1850,  Lane  «.  Gk>uld,  10 
J%K^.,254. 

83.  ZaanaottontotiienooTaiiyoflaad, 
plaintiff  is  bound  to  show,  either  a  prior  actual 
possession,  or  a  paramount  legal  title.  N,  Y. 
Superior  Ot^  1855,  Bartow  «.  Draper,  6  Duer^ 
130 ;  and  see  Montgomery  o.  Johnson,  9  Eaw. 
Fr.y  282. 

For  further  illustrations  of  these  principles, 
see  EjKOTiaarr. 

As  to  DralDliig  awMnpsi  and  Prirate  wa^B, 
see  those  titles. 

As  to  the  I4«n  of  meoliaiilo^  see  Mbohaf- 

lOS^  LiBN. 

As  to  PartiMm  Plaadines,  and  Bvidanoa^ 
in  actions  relating  to  real  property,  see  those 
titles. 

As  to  actions  and  proceedings  to  recover 
Poaaoaaloiip  see,  also,  Ejbotmbnt;  Mbsnx 
Pbofits;  SuiouBT  Pbooudhtob. 

As  to  actions  relative  to  the  Title  to  real 


*  Bee  this  oeee  eommented  on  in  Wheeler  «.  Ry- 
ens,  4  mu,  46S. 


property,  see  Oloud  ok  Title;  DBTBsauNA- 

TIOK  or  C)ONFLI0TIK&   OlADCS  ;     iNJUNOriOtf; 

Pabtition. 

As  to  Wlio  may  be  made  defbodantBg  see 
Pabtibs. 

As  to  'Wrooga  relating  to  real  property,  see 
Foboiblb  Entbt  and  Dbtainbb  ;  Intbitsioii  ; 
Nuisavob;  Tbespabs;  Wastb. 


REdSIPT. 

1.  BSsot  A  receipt  of  payment  for  a  bill 
of  gooda,  unexplained  or  uncontradicted,  is 
oooduoive  against  a  recovery  for  the  goods. 
K  r.  Com.  PI,  1859,  Lambert  «.  Seely,  17 
^<w.Pr.,  482. 

2.  Two  partners  having  made  an  agreement 
with  each  other  to  unite  in  buying  out  the 
third  on  eertain  terms,  the  third  executed  a 
receipt  for  the  consideration,  referring  to  the 
agreement.  Held^  this  was  a  recognition  of 
the  agreement,  and  bound  him  by  all  its  terms 
as  much  as  if  he  had  signed  it  as  a  parly.  N. 
F.  Superior  CU,  1856,  Buchanan  v.  Ohesebor- 
ough,  5  Duer,  288. 

3.  A  receipt  for  a  part-payment  of  a  debt 
secured  by  a  mortgage  on  chattels, — Edd,  not 
operative  to  release  a  part  of  the  chattels  un- 
der the  circumstances,  although  the  creditor 
had  promised  to  release  a  part,  on  payment  of 
a  proportion  of  the  debt.  iV.  Y.  Superior  Ot^ 
1858,  Olark  «.  Griffith,  2  Borne,,  558. 

4.  A  receipt  for  a  balance  due  for  timber 
delivered,— ^^Zd,  in  a  peculiar  case,  no  bar  to 
a  subsequent  action  for  a  misfeasance  in  re- 
gard to  timber  forming  part  of  the  same  con- 
tract, but  not  delivered.  Supreme  Ot^  1812, 
Jenner  e.  Joliffe,  9  Johne,,  881. 

5.  Receipt  in  IdU.  One  who  gives  a  re- 
ceipt under  compulsion, — e.  ^.,  where  a  person 
employed  is  refused  the  wages  necessary  for 
his  support  unless  he  will  sign  a  receipt  of  a 
part-payment  in  full, — ^is  not  concluded  by  it^ 
although  it  is  expressed  to  be  in  full.  Supreme 
OU  16^7,  Thomas  o.  McDaniel,  li:Johne.,  185. 
K  Y.  Oem.  PL,  1855,  Rourke  «.  Story,  4  E.  D. 
Smith,  624. 

S.  The  words  'Mn  full,"  occurring  in  a  receipt 
at  the  end  of  a  specification  of  several  demands, 
are  hot  necessarily  confined  to  the  demand  last 
mentioned,  but  may  extend  to  the  others. 
Supreme  Ot,  1848,  Bogart  «.  Van  Yelsor,  4 
Bduf.,  718. 
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7.  Receipt  "in  full,"— ifeW,  open  to  proof 
that  no  money  was  paid,  but  only  a  check 
which  was  dishonored.  Supreme  Ct,^  1851, 
Houston  «.  Shindler,  11  Bcvrh,^  86. 

8.  A  receipt,  although  in  full  of  all  demands, 
and  under  seal,  is  no  bar  to  a  subsequent  ac- 
tion, if  it  was  given  without  any  consideration. 
If  given  upon  an  actual  part-payment,  it  would 
show  an  accord  and  satisfaction.  2T,  Y.  Com, 
PI,  1848,  RUey  v.  White,  6  K  Y,  Leg,  Ob%,, 
372. 

9.  A  receipt  given  to  one  of  two  joint  and 
several  debtors,  for  half  the  amount,  ^^  in  full 
of  his  obligation,"  does  not  operate  to  dis- 
charge the  other.  N,  Y.  Com,  PI,  1854,  Buck- 
ingham 0.  Oliver,  3  E.D.  Smith,  129. 

10.  A  receipt  "in  full  for  timber  and  for 
all  trespasses," — Held,  a  bar  to  an  action  of 
replevin  for  timber  taken.  Supreme  Ct.,  1850, 
Taylor  «.  Harlow,  11  Barl.,  282. 

As  to  the  validity  of  an  Aocord  and  satis- 
faotton,  proved  by  a  receipt,  see  Aooobd  and 
Satisfaction,  21,  22,  88,  48. 

For  the  distinction  between  a  receipt  and  a 
Bill  of  kidlng,  see  Bill  of  Lading  ;  Eyidbnob, 
985-991. 

As  to  use  of  receipts  as  instruments  of  Bvl- 
danoe,  see  Etidxnox. 

As  to  the  effect  of  a  receipt  given  for  a 
Note,  received  in  payment,  see  Dkbtob  and 
Obbditos,  97 ;  Payhsnt,  59. 

As  to  Forgery  of  receipt,  see  Fobgsbt,  29. 

As  to  the  admissibility  of  Parol  eyldenoe 
to  explain  a  receipt,  see  Evidence,  969-984. 

As  to  the  construction  and  effect  of  receipts 
peculiar  to  Partloiilar  trades  and  employ- 
ments, such  as  carriers*  receipts,  d;c.,  see  Bail- 
ment, 84,  Bill  of  LADura;  Oabbixb,  5,  28, 
60,  61, 140;  Oontbaots,  485. 

As  to  Stealing  receipts,  see  Laboxht,  18, 
19. 


or  constable,  for  goods  levied  upon,  has  no 
I  property  in  them,  and  cannot  maintain  trover. 
,  If  he  U  in  possession,  it  is  merely  as  the  offi- 
I  cer's  servant.    [9  Mass.,  104,  266 ;  11  Id.,  211 ; 

6  Id.,  308  ;  14  Id.,  217.]  Supreme  CU,  1817, 
I  Dillenback  n,  Jerome,  7  Cow,,  294;  S.  P.,  1832, 
I  Mitchell  «.  Hinman,  8  Wend,,  667;  but  see 
;  Phillips  c.  Ilall,  Id,,  610 ;  and  compare  Butts 

t>.  Collins,  18  Id,,  139  ;  Miller  t>.  Adsit,  16  Id,, 

335  (^.  t?.,  infra,  3). 

3.  A  receiptor  may  maintain  replevin  for 
the  property,  if  wrongfully  taken  from  his 
custody.  The  receiptor  is  not,  X&  general^  a 
mere  servant,  but  is  responsible  to  the  officer. 
The  goods  are  in  custody  of  the  law,  while  in 
his  possession,  and  he  is  entitled  to  the  pro- 
tection of  the  law,  as  well  as  the  officer  him- 
self would  be.  Moreover,  it  is  well  settled 
that  trespass  will  lie ;  and  replevin  is  a  con- 
current remedy ;  and  the  provisions  of  2  Rev. 
Stat.,  522, — autliorizing  replevin  suits, — ^apply 
to  such  case.  Ct,  of  Errors,  1886,  Miller  ©. 
Adsit,  16  Wend,,  835. 

4.  A  receiptor  of  goods  to  the  sheriff  may 
have  trespass  against  a  wrongdoer  who  takes 
them  out  of  his  possession.  Gt,  of  Errore, 
1834,  Butts  «.  Collins,  18  Wend,,  189. 

5.  Fraodnlent  receiptor.  Under  confes- 
sion of  judgment,  an  execution  was  taken  out 
immediately,  by  consent,  and  the  debtor  de- 
livered to  the  constable  a  third  party^s  receipt 
for  his  goods,  and  while  the  goods  were  still 
in  the  debtor's  possession,  they  were  sold,  by 
his  consent,  by  the  constable,  and  bought  by 
the  creditor,  and  the  same  receiptor  gave  a 
new  receipt  for  them,  and  left  them  in  the 
debtor^s  possession.  Held,  that  the  receiptor 
had  no  title,  and  could  not  maintain  an  action 
against  another  creditor  who  levied  on  them. 
Supreme  Ct.,  1812,  Burnell  «.  Johnson,  9 
Johne,,  248. 


RSdOPTOR. 

1.  Zdabflity.  A  receiptor  to  the  sheriff  is  a 
naked  bailee,  and  responsible  only  for  gross 
negligence ;  and  where  the  property  is  taken 
out  of  his  possession  by  a  paramount  title, — 
e.  g,,  an  execution  levied  upon  it  before  it  came 
to  the  defendant's  possession, — he  is  not  liable. 
Supreme  Ct,,  1827,  Edson  v,  Weston,  7  Cow,, 
278.    Compare  Phillips  v.  Hall,  8  Wend.,  610. 

2.  Power  to  sue.    A  receiptor  to  a  sheriff 


REiCEIVZIR. 

[Under  thiB  title  ire  presented  oaws  reUtlng  to  reoetvarrt, 
their  Appointment,  and  hmetlons ;  bat  other  oases,  connected 
more  or  lew  elosely  with  the  same  general  snbjeet,  shuuld 
be  Bonght  under  iKJuvonoK,  and  In  those  artioles  In  which 
are  treated  the  clasBes  of  oases  where  reoelTers  are  appoint- 
ed, each  as  Gobpokatiok,  Oskditob'  Sinn,  PABnmsHip, 
4al 

I.  In  gbnbral. 
II.  In  suits  in  bquitt. 

1.  In  what  cases  appointed, 

2.  Appointing,      Giving  security.     S^ 

moving.    Accounting. 
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8.  Obtaining  title  andpouMSum  in  cred- 
itara^  suite. 
ni.  In  AonoNB  itndeb  ths  Oodx  ov  Pbo- 

OBDURB. 

I.  In  General. 

1.  RecelTers  of  safety-fdnd  banks,  pro- 
Tisions  relating  to.    Lam  ^  1829,  ch.  94. 

2.  Fraudulent  /lots.  Receiyers  authorized 
to  treat  as  void  certain  fraudulent  acts.  Lawt  of 
1858,  506,  ch.  814. 

3.  InsolTenta.  Beceivers,  &c.,  may  petition 
for  discharge  of  debtor  of  their  estate.  XotM  of 
1850,  892,  ch.  210. 

4.  Speolal  aot  Receivers,  under  the  act 
of  1886,— which  provided  for  the  a^ostment 
of  the  affairs  of  certain  insurance  companies 
in  the  city  of  New  York,  that  were  rendered 
insolvent  by  the  great  fire, — though  they  are 
not  appointed  by  the  Ooort  of  Chancery,  are 
under  its  control.  Chcmcery^  1836,  Matter  of 
Globe  Ins.  Co.,  6  Paige^  102;  Holbrook  «. 
American  Firo  Ins.  Oo.,  /i.,  220. 

5.  Of  the  proper  mode  of  proceeding  in  such 
cases.    Matter  of  Globe  Ins.  Co.,  6  Paige^  102. 

6.  Torta.  A  receiver,  as  such,  is  vested 
with  all  the  rights  of  action  which  the  com- 
pany of  which  he  is  receiver  had  when  he  was 
appointed,  and  he  can  sue  for  torts  committed 
before. his  appointment  N,  F.  Superior  Ct^ 
1848,  Brouwer  «.  Hill,  1  Sandf,^  629. 

7.  How  fiar  bound  by  corporate  aota. 
Legal  acts  of  a  corporation  bind  its  receiver. 
[Distinguishing  Leavitt  «.  Palmer,  8  N.  Y.  (8 
Oomst),  19 ;  Gillet «.  Moody,  Id.,  479 ;  Brou- 
wer «.  dill,  1  Bandf.,  629.]  CU  of  Appeals, 
1850,  Hyde  «.  Lyndc^  4  N.  Y.  (4  C<met,\  887. 
Supreme  OU,  1867,  Devendorf  «.  Beardsley,  28 
BflrJ.,  656;  and  see  Porter  «.  Williams,  9 
K  r.  (6  8eU,\  142.       ' 

a  Where  a  corporation  have  made  a  trans- 
fer of  securities  to  secure  performance  of  their 
illegal  contract,  their  receiver,  appointed  upon 
their  insolvency,  may  repudiate  the  illegal 
transfer,  and  claim  them  as  part  of  the  fund. 
CU  of  Appeals,  1862,  Talmage  «.  Pell,*  7  K  T. 
(8  SeU.\  828. 

9.  That  where  a  corporate  company  has 
done  acts  in  fraud  of  creditors,  or  members  of 
the  company,  and  a  receiver  is  afterwards  ap- 
pointed, the  remedy  by  proceedings  in  dis- 
affirmance thereof  should  be  in  the  name  of 


*  See  this  cue  in  table  of  Cabu  CxmoiMD,  Vol. 
'L^AnU, 


the  persons  defrauded,  not  that  of  the  receiver. 
Hyde  «.  Lynde,  4  ^.  Z  (4  Cornet.),  887. 

10.  The  aot  enlarging  the  powexa  of  re- 
celTera  of  corporations  {Laws  of  1862,  67, 
ch.  71,  §  2)  is  a  public  and  general  act,  and 
not  unconstitutional  because  its  object  is  not 
expressed  in  the  title.  Ct.  of  Appeals,  1859, 
Bangs  t>.  Duckinfield,  18  K  F.  (4  Smith\  592. 

11.  IioaTe  to  aue  in  trustee's  name.  A 
trustee  having  been  enjoined  from  interfering 
with  the  trust-estate,  and  a  receiver  appointed, 
if  it  becomes  necessary  to  bring  suits  at  law 
for  the  benefit  of  the  estate,  the  court  should 
authorize  the  receiver  to  bring  such  suits,  in 
the  name  of  the  trustee,  on  giving  security  to 
indemnify  the  trustee.  Chancery,  1814,  Green 
V,  Winter,  1  Johns.  Ch.,  60. 

12.  Rights  of  stranger.  Although  if  the 
receivership  interferes  with  the  rights  of  a 
stranger,  he  may  apply  for  protection,  a  stran- 
ger is  not  authorized  to  apply  for  that  which 
he  would  not  have  been  entitled  to  if  none 
were  appointed.  Chancery,  1848,  Howell  «. 
Bfipley,  10  Paige,  48.  S.  P.,  1846,  Matter  of 
Ingraham,  2  Barb.  Ch.,  35. 

13.  That  the  court  will  give  such  direo- 
tlona,  on  the  application  of  a  stranger,  as 
may  be  necessary  to  protect  his  rights.  Ch(m~ 
eery,  1888,  Vincent  v.  Parker,  7  Paige,  65. 

14.  Thus  where  a  portion  of  the  rents  and 
profits  of  which  a  receiver  had  been  appointed 
were  not  in  litigation,  but  belonged  to  a  third 
person  who  claimed  them  in  right  of  his  wife ; 
and  she  had  filed  a  bill  for  divorce  for  adul- 
tery ; — JSeld,  that  on  her  opposing  his  applica- 
tion to  have  them  paid  over  to  him,  they  should 
be  paid  into  court  by  the  receiver  to  the  credit 
of  the  divorce  suit    Ih, 

15.  Acting  instructions.  A  special  re- 
ceiver appointed  in  the  course  of  an  action,  to 
take  custody  of  a  fund  in  suit,  is  an  officer  of 
the  court,  and  as  such  is  entitled  to  the  instmc- 
tions  of  the  court,  when  the  question  is.  What 
is  his  duty  under  the  orders  made  in  the  case? 
Supreme  Ct.,  1856,  Curtis  «.  Leavitt,  1  Allotts' 
Pr.,  274;  S.  0.,  \OHow.  Pr.,  481. 

16.  Solicitor.  A  receiver  should  not  em- 
ploy as  his  solicitor,  the  solicitor  of  the  com- 
plainant. V.  Chan.  Ct.,  1884,  Ray  t.  Macomb, 
2  Edw.,  165 ;  S.  P.,  1883,  Matter  of  Ainslev, 
1  Id.,  576. 

17.  In  general  a  receiver  cannot  employ  the 
solicitor  of  either  pai-ty  to  aid  him  in  dischar- 
ging his  duty ;  and  if  he  does,  the  solicitor 


BIOEIYXB. 


678 


must  look  to  the  receiver  for  payment.  Ohamr 
eery^  1886,  Ryckman  v.  Parkins,  5  Paige^ 
548. 

18.  A  receiver  may  employ  counsel  of  one 
of  the  parties  in  a  service  relative  to  the  fbnd 
which  is  for  the  common  interest  of  both  par- 
ties, and  not  adversely  to  either;  and  pay- 
ment for  his  services  should  be  allowed  out  of 
the  fand.  JIT.  T,  Superior  Ot,,  3p.  T..  1860, 
Bennett  f>.  Chapin,  8  Scmc^^y  678. 

19.  The  rale  that  a  receiver  cannot  employ 
the  solicitor  of  a  party,  is  for  the  protection  of 
those  parties ;  and  a  stranger,  sned  by  the  re- 
ceiver, cannot  raise  the  objection.  Ohane&ryj 
1844,  Warren  «.  Bprague,  11  Paige,  200 ;  S.  0., 
8  IT.  Y.  Leg,  Ohs.,  122;  overruling  8.  0.,  4 
JSdtD.,  416. 

20.  Suing.  The  receiver  in  a  creditor's  suit 
represents  all  the  parties,  not  merely  the  com- 
plainant. He  may,  of  his  own  motion,  file  a 
bill  to  collect  assets;  and  the  creditor's  assent 
is  necessary  only  to  protect  him  from  costs. 
A.  V.  Chan.  Ot.,  1848,  Green  «.  Bostwick,  1 
Sandf,  Oh.,  185. 

21.  A  receiver  suae  suliijeot  to  the  direc- 
tion and  control  of  the  court  which  appointed 
liim ;  and  if  he  snes  vexationsly  where  there 
is  no  foandation,  the  court  has  power  in  its 
discretion  to  restrain  him  on  petition  of  the 
parties  aggrieved.  Where  the  receiver  sues 
in  the  name  of  a  third  person,  he  ought  al- 
ways to  obtain  leave  of  the  court  first,  on  no- 
tice to  such  person.  Ot  of  jBrran,  1886, 
Merritt  v.  Merritt,  16  Wend.,  405 ;  affirming 
S.  0.,  5  Paige,  125. 

22.  Protection.  Though  the  court  would 
protect  the  legal  and  proper  possession  of  its 
receiver,  against  suits  at  law,  as  well  as  vio- 
lence; it  will  not  protect  from  suits  a  receiver 
who  attempts  to  obtain,  by  violence,  property 
in  the  possession  of  a  third  person  nnder  claim 
of  title.  But  where  the  receiver  has  by  the 
acts  complained  of  secured  a  fand  to  be  paid 
into  coort^  the  order  permitting  suits  against 
him  should  provide  for  the  disposition  of  that 
ftind  according  to  the  event  of  the  suits. 
Chancery,  1840,  Parker  v.  Browning,  8  Paige, 
888. 

23.  Bniointng.  A  receiver  who  has  au- 
thority from  the  court  to  sue,  is  bound  to 
proceed  with  his  action,  and  is  not  to  be  re- 
strained by  injunction  out  of  another  court, 
or  by  making  him  a  party  to  a  new  action, 
and  obtaining  an  injunction.     The  proper 
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method  is  to  apply  to  the  court  whose  officer 
he  is,  for  instruction.  Supreme  Ot.,  Sp.  21, 
1867,  Winfieide.  Bacon,  24  J%9r5.,  154;  and 
see  Van  Rensselaer  e.  Emery,  9  Ebto.  Pr., 
185. 

24.  An  action  against  a  receiver  should  not 
be  restrained  on  the  ground  that  a  former 
judgment  has  disposed  of  the  matters  involved 
in  the  action ;  bat  the  receiver  shoald  be  left 
to  set  that  up  as  a  defence.  Supreme  Ot,, 
Sp,  T,,  1858,  Jay's  Case,  6  AhhotW  Pr,,  298. 

25.  Interference.  If  a  person  having  a 
saperior  legal  title  or  lien,  attempts  to  disturb 
the  possession  of  a  receiver  without  obtaining 
the  leave  of  a  court  of  equity,  the  question  is 
one  of  contempt  purely,  and  does  not  afiect 
the  legal  right.  Ot.  qf  AppeaU,  1859,  Ohan- 
tauque  Oounty  Bank  v.  Risley,  19  K,  Y.  (5 
Smith),  869. 

26.  Sale.  That  property  many  times  ex- 
ceeding in  value  the  demand,  should  not  be 
sold  at  auction.  F.  Ohan,  Ot,,  1888,  Wardell 
e.  Leavenworth,  8  Ednjo,,  244. 

27.  A  receiver  of  real  estate,  to  lease  it  and 
collect  the  rents  and  out  of  them  to  pay  an- 
nuities charged  upon  the  land,  leased  it  for 
twenty  years.  The  tenant,  who  was  insol- 
vent, assigned  his  whole  term,  save  one  day ; 
and  thereafter,  the  rent  having  become  two 
years  in  arrear,  an  order  was  made  by  the 
court,  on  the  petition  of  the  receiver,  and  with 
the  consent  of  three-fifths,  in  amount,  of  the 
parties  interested  in  the  land,  authorizing  the 
receiver  to  accept  a  surrender  of  the  lease 
from  the  assignee,  and  to  execute  a  new  lease 
to  him,  at  a  reduced  rent  which  had  been 
agreed  upon  by  the  parties,  on  the  assignee's 
paying  the  atreara  of  rent  due  from  his  assignor. 
There  was  no  proof  that  the  property  had 
fallen  in  value.  Held,  that  this  arrangement 
was  not  proper.  Under  the  circumstances, 
the  only  &ir  test  of  the  value  was  an  auction. 
If  the  assignee  would  surrender  the  lease  and 
pay  the  arrears,  he  might  be  discharged  from 
further  liability ;  and  in  such  case  the  receiver 
should  proceed  to  lease  the  premises  by  auc- 
tion ;  but  if  he  would  not  do  this,  the  receiver 
should  proceed  to  recover  possession  of  the 
lands.  Supreme  Ot,,  1857,  LoriUard  e.  Loril- 
lard,  4  AhhoUe'  Pr.,  210 ;  8.  0.,  leas  falfy,  28 
Barb.,  528. 

28.  Difltaibationoffiind.  Whenjodgment- 
creditors  have  acquired  a  lien  upon  a  fund  in 
the  hands  of  a  receiver,  the  court  will  not, 
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upon  their  petition,  make  an  order  upon  the 
receiver  to  satisfy  the  jadgment  oat  of  the 
moneys  in  his  hands,  until  a  decree  has  heen 
made  in  the  action  in  which  the  receiver  waa 
appointed,  and  notice  has  been  given  to  all 
other  creditors  interested  in  the  distribution 
of  the  fund.  But  in  order  to  protect  the  peti- 
tioners, an  order  will  be  made  upon  the  re- 
ceiver forbidding  him  to  make  any  payments 
out  of  the  fund  without  notice  to  the  petition- 
ers, and  allowing  them  to  institute  such  an 
action  against  the  receiver  and  others,  as  they 
may  be  advised.  [8  Barb.,  696;  4  Sandf., 
718 ;  7  Gill,  887 ;  1  Bch.  &  Lef.,  296 ;  2  Moll., 
128,  497;  Beatt,  180.]  K  F.  Superior  Ot., 
1868,  Hubbard  «.  Guild,  2  Duer,  686. 

29.  Continniiigibebasineaa.  The  receiver 
of  a  partnership  should  proceed  and  sell  as 
soon  as  practicable ;  and,  if  it  be  necessary,  in 
order  to  preserve  the  good- will,  the  business 
may  be  continued  under  his  direction,  in  the 
mean  time.  So  hM^  in  the  case  of  a  news- 
paper, the  defendants  being  allowed  to  con- 
tinue editing,  under  the  direction  of  the  re- 
ceiver. Chancery^  1884,  Marten  «.  Van 
Schaiok,  4  Faige^  479. 

30.  After  a  vessel  which  was  in  litigation 
had  been  sailed  for  two  seasons  under  the  di- 
rections of  a  receiver, — Eeld^  that  it  was  unfit 
that  such  operations  should  be  conducted  un- 
der the  direction  of  the  court  for  so  long  a 
time;  and  a  sale  must  be  ordered.  Cfhaneory^ 
1824,  Orane  v.  Ford,  Bapk,  114. 

31.  Though  in  general  the  court  should  not 
authoriie  the  reoeiver  of  partnership  property 
to  cany  on,  the  business,  in  the  use  of  the  firm 
property,  until  a  sale  could  be  made,  it  may 
do  so  where  the  property  b  such,— «.  ^.,  the 
horses  of  a  livery  stable, — as  would  be  at  great 
expense,  and  suffer  ii^ury  by  not  being  used. 
Supreme  Ot.^  Sp.  7*.,  1866,  Jackson  v.  De  For- 
est, 14  Hovi,  JPr.,  81. 

32.  The  receiver  of  a  firm  whose  buaineas 
is  the  publication  of  a  newspaper,  may  be  em- 
powered to  carry  on  the  paper  till  sufficient 
time  is  allowed  to  dispose  of  it  advantageously. 
N.  Y.  Superior  Ot.,  Sp.  T.,  1869,  Dayton  ». 
Wilkes,  17  Eoto.  iV.,  610. 

33.  ComiMl-fees.  That  a  receiver,  upon 
the  passing  of  his  accounts,  is  not  entitled  to 
counsel-fees  which  he  has  paid  on  an  unsuc- 
cessful defence  to  the  suit  brought  against  him 
by  the  owner  of  the  fund;  nor  for  the  ex- 
penses of  an  unsuccessful  appeal.     Ohancery^ 


1848,  Utica  Ins.  Oo.  v.  Lynch,  2  Ba/rb.  Ch^ 
678. 

34.  Compematloa  Where  a  receiver's 
account  is  taken  without  annual  rests,  the 
commissions  are  to  be  computed  upon  the  ag- 
gregate  amount  of  the  receipts  and  disburse- 
ments. Ohancery^  1886,  Matter  of  Bank  of 
Niagara,  6  Paige^  218.  Compare  Vanderhey- 
den  9.  Yanderheyden,  2  /<2.,  287. 

35.  Under  an  order  allowing  a  receiver  the 
same  compensation  as  that  allowed  by  Uw  to 
executors,  he  is  not  entitled  to  make  a  rest,  and 
begin  anew  with  full  commissions,  every  time 
he  made  a  depout  in  bank,  as  directed  by  the 
order  of  appointment;  but  only  on  the  gross 
amounts,  except  where  there  are  periodical 
accounts.  [6  Paige,  218.]  K  T.  Superior  Ct^ 
1860,  Bennett  t,  Ohapin,  8  Sandf. y  678. 

36.  He  is  entitled  to  commissions  on  the 
assets  taken  out  of  his  hands  on  a  settlement 
of  the  suit.    [4  Sandf.  Oh.,  611.]    Ih, 

37.  By  the  fair  construction  of  2  Bev.  Stat., 
98,  §  68, — allowing  commissions  to  executors, 
Ac.,  for  "  receiving  and  paying  out"  moneys, — a 
receiver  is  entitled  to  one  half  of  the  specified 
rates  for  receiving,  and  one  half  for  paying  ouL 
He  is  also  entitled  to  be  repaid  actual  disburse- 
ments, prudently  made  or  incurred,  in  the  care 
of  the  trust  property.  Supreme  Ct^  Sp,  T^ 
1866,  Howes  «.  Davis,  4  AhhotW  Fr.,  71. 

38.  If  a  receiver  aote  cui  oounsel  in  the 
business  of  the  trust,  he  is  not  entitled  to  spe- 
cial remuneration  beyond  taxable  fees  as  coun- 
sel. Ohaneery,  1886,  Matter  of  Bank  of  Fi- 
agara,  6  Paige^  218. 

39.  Where  a  reoelTer  held  a  mortgage  as 
part  of  the  trust-estate,  and  became  the  pur- 
chaser of  the  mortgaged  premises  for  his  own- 
benefit  under  the  foreclosure  of  a  prior  mort- 
gage, but  afterwards  advertised  the  junior 
mortgage  for  sale  as  part  of  the  assets  of  the 
trust,  and  upon  the  sale,  informed  the  pcr- 
chaser  of  all  the  facts.  Held^  that  such  pur- 
chaser could  not  claim  that  the  receiver  w&s 
estopped  from  setting  up  that  he  held  the  title 
under  the  foreclosure  of  the  elder  mortgage; 
though  he  would  have  been  entitled  to  do  »< 
if  he  had  been  actually  misled.  Gt,  qfAppeaU, 
1862,  Jewett «.  Miller,  10  M  F.  (6  Sold.),  402 

40.  Attomment  The  assignee  of  a  seen 
rity  for  the  payment  of  rent,  given  by  the  le» 
see  to  the  mortgagor,  and  by  him  assigned,  » 
not  bound  by  a  proceeding  to  compel  the  les- 
see to  attorn  to  a  receiver  appointed  in  a  suit 
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to  foreclose  the  mortgage,  unless  he  has  notice 
of  the  proceeding  and  opportunity  to  be  heard. 
[8  Paige,  567.]  Supreme  Gt^  1849^eiter  v. 
Bowman,  6  Barb.,  188. 

41.  Suit  before  the  Ck>de.  A  receiver,  ap- 
pointed in  an  action  commenced  in  chancery 
and  continued  in  the  Supreme  Court  in  equity, 
has  the  powers  and  is  subject  to  the  obliga- 
tions and  duties  declared  in  2  Bev.  Stat,  469, 
f  68 ;  but  a  rule  appointing  referees,  to  which 
sQch  receiver  gives  his  assent,  should  be  en- 
tered in  the  court  of  equity  by  which  he  was 
appointed,  and  any  appeal  from  the  decision 
of  the  referees  is  to  be  heard  there  also.  Su- 
preme Ot.^  1856,  Tracy  e.  Talmadge,  1  AhhoM 
JPr.,  460. 

42.  Court.  Under  Laws  of  1849,  ch.  226, 
the  receiver  of  a  banking  association  may  be 
appointed  by  the  eourt,  not  necessarily  by  a 
justice  out  of  court.  Supreme  Ot,,  8p.  T., 
1858,  Stewart  f>.  Beebe,  28  Barb,,  84. 

43.  Vaoattng  reoeiTenliip  of  bank.  On 
what  grounds  an  appointment  of  a  receiver  of 
a  bank  will  be  vacated  on  petition  of  a  cred- 
itor not  a  party  to  the  proceedings  for  the 
appointment.  Bowery  Bank  Oase,  5  Abbotts^ 
JPr.y  415. 

44.  Notioe  <tf  reoeiver's  appUcatlons  to 
the  court,  not  to  be  required  to  be  given  to  all 
parties,  unless  necessary.  Matter  of  Bangs,* 
16  Barb.,  264. 

45.  That  a  motion  for  a  receiver  does  not 
involve  the  merits.  OL  of  Errore,  1829,  Chap- 
man 0.  Hammersley,  4  WencL,  178.  Supreme 
Ot.,  1848,  Sheldon  «.  Weeks,  2  Barb,,  582;  S. 
0.,  1  Code  R.,  87 ;  1849,  Oonro  v.  Gray,  4  ffow. 
JPr.,  166. 

46.  That  the  right  to  an  h^nnctlon  to  re- 
atriun  the  disposal  of  property,  necessarily  in- 
volves the  right  to  have  a  receiver  appointed. 
Mitchell  V.  Bettman,  25  Ba/rb.,  408. 

47.  Tltla  A  receiver  of  an  insolvent  cor- 
poration, appointed  under  2  Rev.  Stat.,  460, 
S§  67,  68,  71 ;  Id.,  462,  §§  86-89,— which  pro- 
vides that  such  receivers  shall  be  vested  with 
all  the  estate  of  the  corporation,  from  the  time 
of  having  filed  the  security;  and  that  all  sales, 
te.,  of  property  of  the  corporation,  made  after 
the  filing  of  the  petition  for  dissolution,  are 
void  as  against  the  receiver  and  creditors, — 
cannot  take  possession  of  the  property  of  the 
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corporation,  or  be  deemed  vested  with  the  es- 
tate, before  filing  the  required  security.  But 
when  his  appointment  is  thus  completed,  the 
estate  vested  in  him  relates  back  to  the  time 
of  granting  the  order  for  reference  to  appoint 
a  receiver.  Supreme  Ot.,  1857,  Matter  of 
Berry,  26  Ba/rb.,  55. 

48l  Reoelvexa  of  publlo  moneys,  how  re- 
moved.    1  Beo.  Stat.,  122,  |  89. 

49.  —  of  savhiga  banks  authorized  to  make 
distributions.    Laum  of  1855,  612,  ch.  886. 

As  to  the  powers  and  duties  of  Statatory 
reoelvers,  consult  Oobpora.tion,  and  the  stat- 
utes referred  to  in  that  and  connected  titles. 

IL  In  Suits  in  Equttt. 
1.  In  V)hat  Casee  appointed. 

50.  In  any  oaae  where  it  is  necessary  for 
the  preservation  of  the  property  pending  liti- 
gation, a  receiver  may  be  appointed.  [2  Bro. 
P.  0.,  504;  1  Ball  &  B.,  75.]  Chancery,  1829, 
Lawrence  v.  Greenwich  Fire  Ins.  Co.,  1  Faiffe, 
587.  Compare  Patten  v.  Accessory  Transit 
Oo.,  4  Abbotts'  Fr.,  189 ;  reversed,  Id,,  285. 

51.  Partnenbip.  Where  either  partner  has 
a  right  to  dissolve  the  partnership,  and  the 
partnership  agi'eement  makes  no  provision  for 
dosing  the  concerns,  it  is  a  matter  of  course, 
on  a  bill  filed  for  the  purpose,  to  appoint  a  re- 
ceiver. Chancery,  1880,  Law  v.  Ford,  2  Faiffe, 
810.  To  similar  efifect,  1884,  Marten  «.  Yan 
Sohaick,  4  Id.,  479. 

52.  A  partner  having  the  assets  in  his  pos- 
seesion,  cannot  apply  for  a  receiver.  V.  Chan. 
Ct.^  1881,  Smith  e.  Lowe,  1  Edw.,  88. 

53.  A  receiver  will  not  be  appointed,  in  a 
suit  for  a  dissolution,  though  an  eg^parte  in- 
junction is  outstanding,  if  it  does  not  appear 
that  the  complainant  is  entitled  to  a  dissolu- 
tion. V.  Chan.  Ct.,  1840,  Garretson  «.  Weav- 
er, 8  .£^10.,  885. 

54.  In  a  creditor's  suit,  if  real  property  is 
discovered,  and  its  application  becomes  neces- 
sary to  satisfy  the  debt,  a  receiver  of  the  rents 
may  be  appointed,  unless  the  complainant 
knew  of  the  title,  and  might  have  had  it  sold 
under  the  execution.  F.  Chan.  Ct,  1839, 
Oongden  v,  Lee,  8  Edto.,  804.  Oompare  Stoors 
V,  Kelsey,  2  Faige,  418. 

55.  Where  a  creditor  has  obtained  an  iigunc- 
tioD,  it  is  his  duty  to  apply  for  a  receiver. 
Chancery,  1881,  Osborn  v.  Heyer,  2  Faiffe, 
842;  1884,  Bloodgood  v,  Clark,  4  Id.,  574. 
Followed  in  supplementary  proceedings  under 
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the  Ck)de.    Supreme  Ot.^  Sp.  T.,  1867,  Webb 
fj.  Ovennann,  6  AhlotW  Pr,^  92. 

56.  This  role  applies  as  well  where  the 
debtor^s  assignee  is  a  party  and  has  been  en- 
Joined,  as  where  the  debtor  is  the  sole  defend- 
ant. F.  Ohan,  Ot^  1840,  Bank  of  Monroe  «. 
Schermerhorn,  Cla/rke^  214. 

57.  It  is  no  objection  that  the  defendants 
have  not  answered.    lb. 

58.  — against  partners.  On  a  creditor's 
bill  against  two  partners,  one  of  whom  has 
assumed  the  debt,  the  receivership  should  be 
extended  to  tlie  partnership  effects,  and  to  the 
individual^  property  of  such  partner,  as  well 
as  to  that  of  the  other  partner.  Chancery, 
1848,  Henry  v,  Henry,  10  Paige,  8]!4. 

59.  Doubtful  TalicUty  of  trcmsfer.  A  want 
of  actual  possession,  and  of  a  continued  change 
in  the  possession,  of  chattels,  under  a  bill  of 
sale,  dbc.,  is  not  deemed  conclusive  evidence  of 

-  fraud,  but  only  presumptive,  and  the  court  is 
left  with  a  discretion  as  to  requiring  delivery 
and  the  giving  possession  to  a  receiver  in  a 
creditor's  suit ;  and  it  will  not  do  so  where  an 
agent  of  the  purchaser  is  shown  to  be  exer- 
cising a  control  over  the  property,  and  has  the 
power,  at  any  moment,  to  assume  the  actual 
possession,  unless  the  purchaser  is  a  party  to 
the  suit  V.  Ohan.  Ot^  1841,  Robeson  o. 
Ford,  8  Edw.,  441. 

60.  Remedy  at  law.  A  receiver  will  not 
be  appointed  in  a  creditor's  suit,  where  it  ap- 
pears from  the  bill  that  the  plaintifl^s  remedy 
at  law  has  not  been  exhausted.  Supreme  Gt., 
Sp.  T.,  1847,  Starr  v.  Rathbone,  1  Bwrh.,  70. 

61.  Defendant's  positive  affidavit  that  no 
execution  upon  the  Judgment  on  which  the 
bill  is  filed  has  ever  been  returned,  is  a  suffi- 
cient answer  to  the  motion.  Supreme  Ot.^  Sp. 
T.,  1847,  Wright  f>.  Strong,  8  Houi.  Pr.,  112. 

62.  Opportaolty  to  apply  at  law.  Where 
there  is  on  the  face  of  a  creditor's  bill  a  rea- 
sonable doubt  as  to  the  regularity  either  of  the 
judgment  or  execution,  defendant  should  be 
allowed  a  reasonable  time  to  apply  to  the  court 
of  law  for  relief^  before  the  appointment  of  a 
receiver.  V.  Cham..  Ct.,  1840,  Bank  of  Wooster 
V.  Spencer,  Clarke,  886.  To  the  same  effect, 
Chancery,  1840,  Williams  «.  Hogeboom,  8 
Paige,  469. 

63.  Insolvent  assignee.  Where  debtors, 
in  failing  circumstances,  assign  to  a  person  who 
is  insolvent,  in  trust  for  creditors,  a  receiver 
will  be  appointed,  upon  the  application  of  such 


creditors,  to  take  charge  of  the  property  so 
assigned.  Chancery,  1828,  Haggarty  v.  Pitt- 
man,  1  Paige,  298. 

64.  Foreolosure.  Where  the  premises  are 
insufficient  to  satisfy  the  debt,  and  the  persona 
liable  therefor  are  insolvent,  the  mortgagee 
has  an  equitable  lien  for  the  deficiency,  upon 
the  rents  and  profits  which  accrue  after  his 
debt  is  due,  and  he  may  at  any  time  after  bill 
filed,  have  a  receiver  of  such  rents  and  profits 
appointed  for  his  benefit ;  but  if  the  debt  is 
not  due,  he  cannot  have  a  receiver,  unless  the 
rents  and  profits  are  specifically  pledged.  Chan- 
cery, 1886,  Bank  of  Ogdensburgh  v.  Arnold, 
6  Paige,  88 ;  1848,  Howell  c.  Ripley,  10  Id^ 
48 ;  1846,  Astor  «.  Turner,  11  Id.,  486. 

65.  But  he  cSnnot  call  upon  a  junior  mort- 
gagee in  possession,  or  an  owner  of  the  equity 
of  redemption  who  was  not  bound  for  the 
debt,  to  refund  rents  and  profits  received  by 
them  before  he  attempted  to  get  a  specific  lien 
by  the  appointment  of  a  receiver.  Chane&y^ 
1848,  Howell  «.  Ripley,  10  Paige,  48.  Com- 
pare Sea  Insurance  Go.  v.  Stebbins,  8  Paige^ 
666. 

66.  A  receiver  cannot  be  appointed  in  fore- 
closure, except  where  the  person  in  possession 
is  a  pcu'ty  or  a  tenant  of  a  party.  Chancery^ 
1841,  Sea  Ins.  Oo.  v.  Stebbins,  8  Paige,  566. 

67.  On  bill  to  redeeoL  A  receiver  is  not 
appointed  against  a  mortgagee  in  posseedon, 
so  long  as  he  will  swear  tiiere  is  a  Iwlanoe  due 
him.  Although  the  fact  may  be  contested, 
the  court  cannot  determine  it  on  affidavits. 
[1  Jac.  &  Walk.,  627;  2  Id.,  667;  18  Vee., 
877;  1  Pow.  on  Mort,  299.]  F.  Chan.  CL, 
1889,  Quinn  v.  Brittain,  8  Bdv>,,  814. 

68.  Receiver  of  mortgaged  premises  not  to 
be  appointed,  pending  bill  to  redeem,  if  the 
complainant  is  not  insolvent.  Chancery,  1886, 
Jenkins  v.  Hinman,  6  Paige,  809.  Oompare 
Frelinghuysen  v.  Golden,  4  Id.,  204. 

69.  Trast-fund.  If  a  bill  charge  an  execu- 
tor with  abuse  of  trust,  a  receiver  may  be  ap- 
pointed. C?Mncery,  1817,  Boyd  v.  Murray,  8 
Johns,  Ch.,  48. 

70.  A  trustee  will  not  be  devested  of  his 
trusts,  and  a  receiver  appointed,  before  answer, 
if  there  is  no  danger  of  irreparable  loss. 
Chancery,  1822,  Ogden  v.  Kip,  6  Johm.  Oh., 
160.    S.  P.,  West  v.  Swain,  8  Bdte.,  420. 

71.  The  court  will  not  appoint  a  receiver  in 
a  suit  against  a  trustee,  merely  because  he  has 
mixed  the  trust-money  with  his  own,  if  it  is 
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ndt  shown  that  the  fund  is  ia  danger.  (7Aai»- 
ewy^  1885,  Orphan  Asylam  Society  v.  MoOar- 
tee,  H&ph.,  429. 

72.  Where  the  fVind  is  in  danger,  and  there 
has  been  negligence  or  improper  conduct  of 
the  trustee,  the  appointment  of  the  reoeiyer  is 
a  matter  of  fight.  Where  there  were  several 
tmstees,  the  oonrt  directed  a  receiver  to  be  ap- 
pointed to  act  with  one  of  them  who  was  sol- 
vent, if  he  should  consent  Ohanoeryy  1828, 
Jenkins  v.  Jenkins,  1  Faige^  248. 

73.  Vacant  traataeahip.  Where  a  trust 
has  devolved  upon  the  Court  of  Ohancery,  the 
parties  intel-ested  mav  apply  for  a  receiver,  to 
act  until  a  new  trustee  be  appointed.  Ohofi^ 
eery,  1846,  McOosker  «.  Bradv,*  1  Barb,  OK, 
829.  ^ 

74.  In  a  contest  between  two  fMutiea, 
each  claiming  to  hold  property  as  trustees  of 
an  association,  if  danger  to  the  fund  or  bad 
feith  is  not  shown,  a  receiver  should  not  be 
appointed.  The  exercise  of  the  power  of  k^ 
pointing  a  receiver  must  depend  upon  sound 
discretion,  and  in  a  case  in  which  it  must  ap- 
pear to  be  fit  and  reasonable  that  some  indif- 
ferent person  should  take  charge  of  the  prop- 
erty for  the  greater  safety  of  all  the  parties 
concerned*  [IJohns.  Oh.,  68.]  The  court  looks 
to  the  security  and  preservation  of  the  proper- 
ty, and  ought  not  to  interfere  pending  the  lit- 
igation, when  the  plaintifTs  right  is  not  per- 
fectly clear,  and  the  property  itself,  or  the  in- 
come arising  from  it,  is  not  shown  to  be  in 
danger.  [Hopk.,  429.]  There  must  be  some 
evil  actually  existing,  or  some  evidence  of  dan- 
ger to  the  property,  or  a  strong  special  case 
of  fraud  in  the  defendant  clearly  proved.  [18 
Ves.,  106,  2M;  16  Id.,  69;  1  Beatt,  402.] 
F.  Chtm,  Ot.,  1886,  Willis  «.  Oorlies,  2  Bdu>^ 
281. 

75.  On  a  mere  bill  to  stay  wastes  a  re- 
ceiver  is  never  appointed.  An  izgunction  is 
sufScient  F.  Chan,  Ct,,  1888^  Robinson  v. 
Preswick,  8  Eduo.,  246. 

76.  Publio  office.  The  appointment  of  a 
receiver  of  the  fees  of  an  officer,  where  the 
duties  and  the  reception  of  the  fees  are  so  con- 
nected that  they  cannot  be  separated  without 
rendering  the  office  valueless, — e,  ^.,  in  an  in- 
spectorship of  flour, — should  not  be  granted, 
for  it  would  be  in  effect  a  temporary  appoint- 


♦AlBrmed,  Ct,<ifApptdU,  1848,  liV:  K  (1  Comet), 
214. 


ment  of  a  public  officer.  OhoMery,  1842, 
Tappan  «.  Gray,*  9  Pwig^  607;  reversing  S. 
0.,  8  Edv>^  460. 

2.  Appointing,    Giving  Security.    Eem/oving, 
Accounting. 

77.  Where  a  stockholder  and  director  was 
regularly  appointed  receiver  in  a  suit  in  which 
the  corporation  was  plaintiff  and  bad  gone  far 
in  the  faithful  and  successful  dischat^  of  his 
trust  before  objection  was  made,  the  court  or- 
dered a  new  reference  for  an  appointment, 
with  liberty  to  the  complainant  to  propose 
him  anew,  he  to  continue  in  office  in  the 
mean  time.  F.  Chan.  Ot.,  1840,  Bank  of  Mon- 
roe e.  Schermerhom,  Olarhe,  866. 

78.  Two  salts.  Where  the  same  property 
is  involved  in  two  suits,  the  same  person  is  to 
be  appointed  receiver  in  both  [Bule  189] ;  and 
this  even  though  the  parties  defendant  are  not 
identical,  if  they  have  no  conflicting  claims. 
Chancery,  1846,  Oagger  o.  Howard,  1  Both. 
Ch.,  868.  To  similar  effect,  1881,  Osbom  v. 
Heyer,  2  Paige,  842. 

79.  But  thus  extending  the  receivership  does 
not  alter  the  rights  of  the  parties.  Chancery, 
1848,  Howell «.  Ripley,  10  Paige,  48. 

80.  A  receiver  is  not  appointed  belbze 
answer,  especially  where  one  is  not  prayed 
for  in  the  bill,  unless  it  appears  that  the  fhnd 
is  in  danger.  [Edw.  on  R.,  16.]  V.  Chan.  Ct, 
1840,  West «.  Swan,  8  Echo.,  420. 

81.  Notice.  In  special  cases  a  receiver 
may  be  appointed  without  notice  to  the  de- 
fendant, where  irreparable  ii^wry  to  one  or 
both  parties  would  flow  ftom  delay, — e.  g., 
where  the  defendant  has  left  the  State,  and 
cannot  be  served,  and  bis  eoliodtor  declines  to 
receive  notice,  and  there  are  rents  to  be  col- 
lected. [1  Ball  &  B.,  76.]  Chanoe/ry,  1828, 
People  V.  Norton,  1  Paige,  17. 

82.  In  general,  a  receiver  cannot  be  ap- 
pointed ex  parte,  where  the  defendant  is  pro- 
ceeded against  as  an  absentee,  until  the  bill  is 
taken  as  confessed.  F.  Chan.  Ct.,  1840,  Sand- 
ford  V.  Sinclair,  8  E&u^  898. 

^  83.  An  eoD-parte  order  for  a  receiver  ought 
not  to  be  granted,  where  the  defendant  is  not 
in  de&ult  for  not  appearing,  unless  he  has 
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*  The  decree  was  affirmed  by  the  Court  of  Errors, 
1848  (7  HiUf  259) ;  two  members  of  the  court  indi- 
cating their  concurrence  as  to  the  jurisdiction  of 
chancery,  bat  not  as  to  the  legality  of  the  appoint- 
ment.   No  other  opinioDs  are  reported. 
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franddleutly  withdrawn  from  the  jurisdictioD, 
or  nnlefls  it  is  neoesaary,  in  order  to  save  the 
property  from  being  wasted,  or  lost  Chan- 
e&ry^  1840,  Bandford  v,  Sinclair,  8  Paige^  878 ; 
Gibson  v.  Martin,  Id.,  481. 

84.  In  a  oreditor'8  suit  reoeiver  may  be 
applied  for,  on  notice,  at  any  time  after  snit 
commenced;  and,  after  the  bill  is  taken  as 
confessed,  withotit  notice.  CTMneery,  1888, 
Anstin  «.  Figneira,  7  PaigBy  66;  and  see  Nes- 
meth  «.  Halsted,  11  Id.,  647. 

85.  A  copy  of  the  bill  should  be  served  be- 
fore moving.  F.  Ohan.  Ct,,  1888,  Hart  «. 
Tims,  8  Edw,,  226. 

86.  Motion  for  reoeiver  of  assigned  proper- 
ty, denied  before  answer,  without  prejudice  to 
renewal  after  answer,  where  both  judgment- 
debtor  and  assignee  swore  that  the  assigned 
property  was  insufficient  to  pay  the  debts,  and 
that  there  was  no  intent  to  defraud  creditors. 
Ghane&ry,  1848,  Beohtel  o.  Oatter,  2  Ch. 
Sent,  72. 

87.  Nominatixig.  That  in  creditors'  suits, 
especially  where  there  is  no  defence  except 
destitution  of  property,  the  nomination  of  the 
complainant  has  preference;  but  a  Judgment- 
creditor  of,  and  indorser  for,  some  of  tibe  de- 
fendants, should  not  be  appointed.  Chaneery, 
1846,  Ridgway  v.  Weeks,  6  Oh.  Sent,  29. 

8&  Where  it  Li  referred  to  a  master  to 
report  a  proper  person  to  be  appointed  a  re- 
ceiver, an  order  of  appointment  by  the  court 
is  neceasary.  Where  the  direction  is  to  ap- 
point a  receiver  and  take  the  requisite  securi- 
ty, the  appointment  by  the  master  is  complete, 
though  any  party  in  interest  may  petition  that 
the  master  may  review  his  report.  Cfhancery^ 
1840,  Matter  of  Eagle  Iron  Works,  8  Paige, 
885. 

Thb  is  the  proper  practice  in  equitable  ac- 
tions under  the  Oode.  [§§  244, 469 ;  Rule  89 ; 
1  Whit.  Pr.,  298 ;  2  Id.,  484.]  K  Y.  Com.  PI, 
3p.  T.,  1854,  Wetter  «.  Bohlieper,  7  AblH>tte^ 
Pr.,  92. 

89.  Upon  a  reference  to  appoint  a  reoeiver 
in  a  creditor's  suit,  the  master  may  require 
the  defendant  to  answer  under  oath  as  to  th^ 
property  in  his  possession  or  control;  and  may 
examine  witnesses  to  ascertain  if  there  is  any 
in  the  hands  of  third  persons,  to  which  the  re- 
ceiver is  entitled ;  but  cannot  require  defend- 
ant to  deliver  up  property  which  he  swears  is 
not  in  his  possession  or  control.  Chancery, 
1886,  Fitzburgh  «.  Everingham,  6  Pmge,  29 ; 


1846,  Green  v.  Hicks,  1  Bm^.  Oh.,  809.  Vi 
Chan.  Ct.,  1840,  Austin  f>.  Dickey,  8  Eche.^ 
878.  S.  P.,  Chancery,  1888,  Gihon  «.  Albert^ 
7  Paige,  278;  and  see  Browning  «.  Bettia,  & 
Id.,  668;  Oopous  o.  Eauffinan,  Id.,  588. 

90.  After  the  assets  have  been  delivered  to- 
the  receiver,  the  usual  examination  upon  the 
order  to  appoint  a  recover  should  not^  in  gen* 
eral  be  renewed.  Chancery,  1844^  Hudson  «» 
Plets,  11  Paige,  180. 

91.  Ot^ectloDB  to  motion.  Neither  pend- 
ency of  a  motion  for  leave  to  amend  the  bill, 
if  die  defect  is  not  fatd,  or  such  as  to  render 
the  bill  demurrable,  nor  the  tsct  that  the  de- 
fendant has  given  notice  of  a  motion  to  dia- 
solve  the  injunction,  is  an  objection  to  the 
motion  to  appoint  a  receiver.  Chancery,  1846, 
Barnard  «.  Darling,  1  Barb.  Ch.,  76. 

92.  The  waiver  of  an  answer  on  oath  con- 
stitutes no  objection  to  the  appointment  of  a 
receiver,  or  to  an  order  for  the  examination  of 
the  defendant  with  respect  to  the  property  to 
be  assigned.  Chancery,  1846,  Root  e.  Safford, 
2  Barb.  Ch.,  88. 

93.  In  a  creditor's  suit  a  copy  of  Rule  191 
must  be  served  with  the  subpoena,  but  an 
omission  is  not  an  answer  to  the  motion  for  a^ 
receiver.  Chancery,  1845,  Nesmeth  t.  Hal- 
sted, 11  Paige,  647.       / 

94.  County.  The  receiver  in  a  creditor's 
suit  may  be  appointed  in  the  county  where 
the  assets,  &c.,  are,  though  the  debtor  has  re- 
moved, pending  the  suit,  to  another  county. 
V.  Chan.  Ct,  1840,  Bank  of  Monroe  v.  Scher- 
merhorn,  Clarke,  214. 

95.  Though  the  fact  that  the  execution,  on. 
which  a  creditor's  suit  is  founded,  was  issued 
to  the  wrong  county,  would  be  a  good  objeo- 
tion  to  the  appointment  of  a  reoeiver;  if  the 
bill  aver  that  it  was  issued  to  the  proper  one, 
the  defendant  cannot  dissolve  the  injonotion 
on  a  contradicting  affidavit;  he  must  move- 
on  bill  and  answer.  Chancery,  1847,  Strange 
V.  Longley,  8  Barb.  Ch.,  650. 

96.  Beonrity.  The  defendant,  when  his 
rights  require  it,  may  apply  for  an  order  that 
the  receiver  file  his  bond  nunepro  tunc,  even 
after  discontinuance;  and  all  parties  having  a 
common  interest  in  such  an  order,  should  be 
parties  to  an  appeal  from  it.  Chancery,  1847, 
Whiteside  o.  Prendergast,  2  Barb.  Oh.,  471. 

97.  Discharge.  The  arbitration  or  discon- 
tinuance of  a  suit  does  not  discharge  a  receiver ; 
bat  he  may  be  discharged  on  his  application,.. 
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unless  the  rights  of  a  defendant  require  his 
continuance.    lb, 

9a  The  abatement  of  a  suit  does  not  dis- 
charge a  receiver,  previously  appointed.  [8 
Dan.  Oh.  Pr.,  225;  1  Hog.,  174.]  Chancery, 
1846,  McOosker  «.  Brady,*  1  Barb.  Oh.,  829. 

99.  Resignation.  A  receiver  will  not  be 
discharged,  upon  his  own  application,  unless 
lie  shows  reasonable  cause,  especially  where 
it  might  inconvenience  parties  in  interest  and 
tlnrd  persons.  Pressure  of  his  own  business, 
and  the  difficulty  of  the  trust,  are  not  sufficient 
reasons.  F.  Cfhan.  Ct,,  1848,  Beers  «.  Chelsea 
Bank,  4  Mw,,  277. 

100.  Removing!  The  fact  that  the  receiver 
has  employed  the  complainant^s  counsel,  is  not 
ground  for  removing  him,  if 'there  was  no  col- 
lusion. F.  Chan.  Ct.,  1840,  Bank  of  Monroe 
V,  Schermerhom,  Clarke,  866. 

101.  Aoooonting.  A  receiver  passes  his 
accounts  before  a  master,  and  the  report  needs 
no  confirmation,  nor  can  exceptions  be  taken 
to  it ;  but  any  party  in  interest  may  apply  to 
the  court  to  review  the  principles  on  which 
the  accounting  has  been  had.  [2  S.  &  S.,  170 ; 
3  Russ.,  522.]  F.  Chan.  Ct.,  1886,  Brower  v. 
Brower,  2  JEdw.,  621. 

102.  A  receiver  cannot  be  compelled,  in  the 
middle  of  a  suit,  to  account  to  a  party.  He  is 
only  to  account  to  the  court,  under  the  rules. 
F.  Chan.  Ct.y  1887,  Musgroveo.  Nash,  8  Edw,, 
172. 

8.  Obtaining  Title  and  Possemon,  in  Cred- 
itors^  Suite. 

103.  Order  for  delivery.  If  the  creditor 
desires  an  actual  delivery  of  property  to  the 
receiver,  he  must  call  upon  the  master  to  as- 
certain the  property  under  defendant's  con- 
trol, and  order  its  delivery,  especially  where 
the  defendant  swears  it  is  in  another  person's 
possession.  The  defendant  may  controvert 
the  fact  of  possession,  and  he  may  appeal  from 
the  master.  Chancery,  1840,  Oassilear  v.  Si- 
mons, 8  Paige,  278. 

104.  In  a  creditor's  suit  the  referee  should 
decide  and  specify  what  effects  are  to  be  de- 
li vered  to  the  receiver ;  specifying  those  which 
are  excepted  because  exempt  from  execution. 
If  the  effects  are  ponderous,  he  should  fix  a 
time  for  the  debtor  to  deliver  them.   IT.  T.Su- 


•  Affirmed,  Ot.  qfAppetds,  1848, 1 N.  T.  (1  OmK.), 
S14. 


perior  Ct.,  Ohawiben,  1848,  Dickerson  «.  Van 
Tine,  1  Sandf.,  724. 

105.  An  order  should  not  be  made  requir- 
ing a  defendant  in  a  creditor's  bill  to  deliver 
property  or  money  to  a  receiver,  unless  it  ap- 
pears that  the  party  has  the  power  to  obey 
the  order.  The  failure  of  the  party  to  show 
to  whom  he  has  paid  money  which  was  in 
his  possession  several  months  before  the  bill 
was  filed,  is  not  sufficient  to  warrant  an  order 
on  him  to  pay  the  money  to  the  receiver,  if  he 
states  positively  that  he  had  paid  it  away. 
Supremt  Ct,  Sp.  T.,  1848,  Sheldon  v.  Weeks, 
7  K  T.  Leg.  Obe.,  67. 

106.  Negleot  to  asalgn.  The  neglect  of 
the  defendant  in  a  creditor's  bill  to  assign  to 
the  receiver,  is  no  ground  for  the  master's  re- 
fusing to  compel  him  to  deliver  over  his  prop- 
erty to  the  receiver  upon  oath.  Chancery, 
1842,  £ldred  9.  Hall,  9  Paige,  640. 

107.  That  though  the  debtor  neglected  to 
make  an  assignment  to  the  receiver,  the  court 
would  protect  the  equitable  title  of  the  latter. 
Chancery^  1842,  Albany  City  Bank  «.  Scher- 
merhom, 9  Paige,  872. 

ICfa  !nie  reoeiTer'8  aooeptenoe  of  an  asr 
signment,  excepting  an  annuity,  is  no  waiver 
of  the  right  to  contest  the  master's  decision 
excepting  it  Chanc&ry,  1844,  Degraw  «•  Gla- 
son,  11  Paige,  186. 

109.  Debtor  mnat  cuMlgn.  Although  the 
defendant  in  a  creditor's  suit  deny  on  oath 
that  he  has  any  property,  he  must  comply  with 
the  order  requiring  him  to  execute  to  the  re- 
ceiver a  formal  assignment  of  all  his  property. 
Chancery,  1887,  Ohipman  v.  Sabbaton,  7 
Paige,  47 ;  and  see  Bloodgood  v.  Olark,  4  Id., 
674. 

HO.  Reoeiver'8  title.  The  appointment  of 
a  receiver  vests  the  debtor's  personal  prop- 
erty in  him  without  formal  assignment.  A.  F. 
Chan.  Ct.,  1845,  Storm  v.  Waddell,  2  Sandf. 
Oh.,  494.  To  same  effect,  F.  Chan.  Ct.,  1840, 
Albany  Oity  Bank  v.  Sohermerhorn,*  Clarice, 
297. 

111.  That  a  receiver  is  not  vested  with  the 
title  to  real  estate  b^  the  mere  order  of  the 
*  court,  and  without 'an  actual  conveyance  to 
hun.  Chofneery,  1846,  Wilson  t.  Wilson,t  1 
Barb.  Ch.,  692. 


*  Reversed,  on  the  question  of  oontempt,  10  Pdg4, 
268. 

t  See  this  ease  in  table  of  Cabxs  CRxnornxD,  V oL  L, 
AnU. 
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lU  One  who  is  not  a  party  to  a  oreditor^s 
salt  cannot  object  to  the  receiver's  title,  that 
the  debtor's  tenant  was  not  served  with  a 
copy  of  the  order  appointing  the  receiver,  or 
that  he  ddd  not  attorn  to  the  receiver.  V, 
Ohan.  Ot.,  1640,  Albany  Oity  Bank  v,  Scher- 
merhorn,*  Clarke^  297. 

m.  In  Actions  undsb  thb  Code  of 
Pbocoedubb. 

113.  PartDionliip.  Where  one  of  two  part- 
ners or  Joint  adventurers  has  filed  a  cross-com- 
plaint, and  obtained  an  injunction  against  the 
other,  in  respect  to  the  partnership  affiiirs,  a 
receiver  will  be  granted  on  the  latter^s  motion, 
although  his  original  complaint  contains  no 
prayer  for  a  receiver.  If.  T.  Superior  Ot,^ 
1850,  McOrackan  «.  Ware,  8  Scmdf,^  688. 

114.  In  an  action  to  close  up  fa  partnership, 
brought  by  one  whose  right  as  a  partner  is 
wholly  denied  by  defendant,  and  is  not  clearly 
established  by  the  affidavits,  a  receiver  or  an 
injunction  should  not  be  granted ;  there  being 
no  proof  that  the  fund  is  in  danger.  2T,  T,  Su- 
perior Gt.,  1858,  Goulding  v.  Bain,  4  San^f.^ 
716. 

115.  limited  partaershlp.  A  receiver  of 
a  limited  partnership  may  be  appointed  after 
dissolution,  as  in  other  cases  of  partnership ; 
for  1  Rev.  Stat,  766,  §18,  allows  an  account- 
ing between  general  and  special  partners,  the 
sune  as  odier  pai*tners.  Suprome  Ct,^  S^.  7*., 
1858,  Hogg  e.  Ellis,  8  B&w.  Fr.,  478. 

116.  Of  the  modes  of  proceeding  in  an  ac- 
tion by  a  member  of  a  voluntary  association 
to  dissolve  the  partnership.  Eapp  e.  Barthan, 
1  B.  D,  Smith,  622. 

117.  Receiver  of  bank.  The  holder  of  a 
certified  check  protested  for  non-payment,  ob- 
tained, on  the  day  of  protest,  an  order  to  show 
cause  against  the  bank,  returnable  on  the  same 
day;  and  the  cause  was,  at  the  appointed 
hour,  heard,  the  bank  declared  insolvent, 
without  opposition,  and  a  receiver  appointed. 
Held,  that  these  proceedings  must  be  treated 
as  equivalent  to  a  voluntary  assignment  by 
the  bank  of  its  property  for  the  benefit  of 
its  creditors ;  and  the  validity  of  the  appoint- 
ment of  the  receiver  must  be  tested  by  the 
question,  whether  such  an  assignment  would 


*  BeverBed,  on  the  question  of  oontempt,  C7Am»- 
etryy  1848,  10  Pcdg*,  868. 


have  been  valid.    Suprems  Ct.,  3p.  7*.,  1857, 
Bowery  Bank  Case,  5  AlhoM  Fr,,  415. 

lia  Gr«ditor'a  aotion.  *  A  plaintiff  should 
always  apply  for  a  receiver,  when  he  has  ob- 
tained an  injunction  mgainst  the  Judgment- 
debtor,  to  protect  his  property  and  effectuate 
his-lien.  Supreme  Ct,  1 857,  Lent  v.  McQueen, 
15  Houi.  Pr.,  818  ;  8p,  71, 1857,  Webb  «.  Over- 
mann,  6  AhhoM  Pr,,  92. 

119.  Where  an  action  was  brought  on  be- 
half of  one  firm  out  of  a  large  number  of 
creditors  of  an  insolvent  firm,  and  was  brought 
not  only  against  the  general  partners  of  the 
firm  indebted,  but  also  against  a  special  part- 
ner who  denied  his  indebtedness ; — Held,  that 
an  application  for  an  injunction  and  the  ap- 
pointment of  a  receiver  must  be  denied.  N. 
T,  Oom,  PI,  Sp.  T.,  1855,  La  Ohaise  «.  Lord, 
1  AbboM  Pr,,  218 ;  S.  0.,  10  How.  Pr.,  461 ; 
4  E.  D.  Smith,  612,  noU, 

120.  To  warrant  the  granting  of  such  an 
application,  it  should  be  made  in  behalf  of 
all  the  creditors  of  the  insolvent  firm  who  will 
unite  therein,  and  all  the  defendants  sought 
to  be  made  liable  as  partners  should  admit 
the  indebtedness.    Ihi 

121.  Contiiigent  Judgment  The  applica- 
tion for  appointment  of  a  receiver  in  a  cred- 
itor's suit,  cannot  be  resisted  on  the  ground 
that  the  Judgment  was  one  confessed  to  secure 
a  contingent  liability  not  yet  nuttured.  On 
such  an  application  t^e  court  cannot  go  be- 
hind the  Judgment  and  execution.  The  ques- 
tion whether  the  plaintiff  was  entitled  to  issue 
execution,  must  be  raised  by  motion.  [8  Paige, 
878 ;  8  Edw.,  898.]  Supreme  OU,  1857,  Lent 
«.  McQueen,  15  E<m,  Pr,,  813. 

122.  A  simple  oontract-oreditor  cannot 
maintain  an  action  to  set  aside  a  fi*audulent 
assignment  for  the  benefit  of  the  debtor's  cred- 
itors, and  for  a  receiver.  Supreme  Gt,  Sp.  T., 
1851,  McCarthy  e.  Hancock,  9  N.  T.  Leg.  Oht^ 
98 ;  S.  P.,  Obeditob's  Suit,  115, 116. 

123.  Qiattel  nau)rtgage.  To  appoint  a  re- 
ceiver of  chattel  property  hdd  by  a  mortgagee 
in  possession,  except  in  case  of  necessity  to  se- 
cure the  rights  of  other  parties,  is  to  impair  the 
obligations  of  the  contract  between  such  mort- 
gagee and  the  mortgagor,  and  so  is  beyond  the 
constitutional  powers  both  of  the  court  and  of 
the  Legislature.  Supreme  Gt.,  1857,  Patten  «. 
Accessory  Transit  Co.,  4  Abbotts^  Pr.,  285; 
B.  C,  18  Mow.  Pr.,  502 ;  reversing  S.  0.,  4 
AbbotW  Pr.,  189. 
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IM.  The  appointment  of  a  reodver  in- 
volvea,  in  effect,  an  injanction ;  and  is,  there- 
fore, to  be  directed  with  great  caution,  and 
only  in  casee  of  pressing  and  apparent  neces- 
sity.   Ih, 

ion  Helationafaip  to  a  party  is  not  alone  a 
sufficient  ground  for  the  removal  of  a  receive; 
at  most,  it  is  but  a  circumstance  to  be  taken 
into  consideration  at  the  time  of  making  the 
appointment.  K  T,  Com.  PI,  Sp.  T.,  1864, 
Wetter  «.  SchFieper,  7  Al^tW  Fr.,  92. 

126.  Rival  credltora.  Pending  a  creditor's 
action,  negotiations  were  bad  for  a  compromise 
with  creditors,  upon  an  understanding  that  the 
plaintiff  in  the  action  should  not  be  prejudiced 
by  the  delay  necessary.  But  meanwhile  other 
plaintiff  commenced  a  second  action  for  the 
same  purpose,  and  obtained  a  reference  to  ap- 
point a  receiver.  The  defendants  appealed 
from  the  order,  and  stayed  the  proceedings 
thereon,  and  meanwhile  suffered  the  plaintiffs 
in  the  first  action  to  obtain  a  like  order,  from 
which  they  took  no  appeal,  and  thereupon 
a  receiver  was  appointed  in  the  first  action. 
Held,  on  application  of  the  plaintiffs  in  the 
second  action,  1.  That  the  defendants  having 
been  guilty  of  no  fraud  or  collusion,  the  order 
of  appointment  in  the  first  action  should  not 
be  vacated.  2.  That  no  objection  being  shown 
to  the  receiver  actually  appointed,  the  order 
should  not  be  modified.  The  receiver  is  the 
officer  of  the  court,  not  the  agent  of  the  party. 
B.  That  the  plaintiffs  in  the  second  suit  were 
entitled  to  have  been  heard  on  the  application 
for  his  appointment,  and  that  they  should  be 
allowed  to  take  an  order  so  &r  opening  the 
reference  as  to  permit  them  to  be  heard,  and 
that  the  referee  inquire  whether  the  receiver 
was  suitable  to  be  appointed  in  both  suits.  N. 
T.  Com.  PI,  1866,  Lottimer  «.  Lord,  4  E.  D. 
Smith,  188. 

127.  Several  hostile  reoeivers.  Where 
creditors,  claiming  in  affirmance  of  an  assign- 
ment, recovered  a  judgment  in  an  action  in 
which  one  of  the  assignees  only  was  a  party, 
and  other  creditors  subsequently  brought  an 
action  on  their  own  behalf  alone  to  set  aside 
the  assignment,  in  .wliich  they  succeeded, — 
MM,  that  the  receiver  appointed  in  the  former 
suit  was  not  entitled  to  have  the  decree  in  the 
latter  suit  opened  to  allow  him  to  defend  and 
interpose  the  claim  of  the  plaintififo  in  the 
former  suit  to  priority.  Supreme  Ct,  1868, 
Wheeler  v.  Wheedon,  9  Eaw.  Pr.,  298. 


128.  ReoelverB,  In  ^iribat  oaaea  appointed 
under  the  Code.     Laws  qf  1862,  666,  oh.  892, 

244  (amending  Obde  i^ Pro.,  §  244) :  amended 
y  Lawi  of  1868,  496,  oh.  806,  §  20 ;  1862,  849, 
oh.  460,  §  10* 

129.  The  £BM)t  that  there  is  danger  that  the 
property  will  be  "lost  or  materially  iigured  or 
impaired,**  is  important  as  the  basis  of  an  ap- 
plication for  a  receiver  under  section  244  of 
the  Oode.  Supreme  Gt.,  J8i>.  T,,  1866,  Hamil- 
ton V.  Accessory  Transit  Oo.,  8  AbhoM  Pr., 
266. 

130.  Biitooing  delivery.  In  a  creditor's 
suit,  if  the  debtor  does  not  comply  with  the 
referee's  direction  to  deliver  property  to  the 
receiver,  the  plaintiff  should  proceed  by  at- 
tachment, on  tiie  application  for  which,  the 
debtor  will  be  heard  by  way  of  appeal  from 
the  decision  of  the  referee  in  ordering  the  de- 
livery. The  receiver  is  not  to  resort  to  force, 
or  to  measures  tending  to  produce  violence. 
If.  T.  Superior  Ct.,  1848,  Dickerson  v.  Van 
Tine,  1  Sanc^f.,  724. 

131.  A  receiver  having,  without  specific 
direction  by  the  referee,  taken  goods  appar- 
ently in  the  debtor's  possession,  but  which 
were  claimed  by  one  not  a  party  to  the  suit, 
was  ordered  to  restore  them,  on  the  claimant's 
undertaking  to  hold  them  subject  to  the  ordet 
of  the  court;  and  a  reference  as  to  titie  was 
directed.    lb. 

132.  A  receiver  appointed  in  supplementary  ' 
proceedings,  having  applied  to  the  court  fur 
leave  to  take  and  sell  property  of  the  judgment- 
debtor,  which  was  covered  by  a  chattel  mort- 
gage not  yet  due,  and  leave  having  been  re- 
fused, subsequentiy,  by  direction  of  the  judg- 
ment-creditor, took  possession  forcibly;  and* 
pending  an  order  to  show  cause  why  he  should 
not  return  it,  and  restraining  him  from  selling 
meantime,  he  sold  the  same  in  parceb  without 
giving  notice  of  the  mortgage.  Held,  that  the 
judgment-creditor  and  the  receiver  were  liable 
to  the  mortgagee,  in  an  action  for  the  illegal 
taking  and  selling  the  property  without  recog- 
nition of  plaintiff's  rights,  for  the  amount  of 
the  debt  and  interest,  with  interest  on  the  ag- 
gregate from  the  time  it  fell  due.    iV.  T.  Su- 


*  The  amendmeDts  of  1858  consist  in  ezoepting 
from  Btibd.  1  the  caBes  where  jadgment  on  fiiilare 
to  answer  may  be  had  withoat  application  to  the 
court ;  and  in  extending  subd.  4  to  foreign  corpo- 
rations having  property  In  this  State.  The  amend- 
ment of  1862  fixes  the  compensation  of  receivers  of 
foreign  oorpo  rations. 
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p&rior  Ct,,  1667,  Manning  v.  Monaghan,   1 
BoifD,^  459. 

133.  The  receiver  in  snch  case  has  not  the 
justification  of  process  which  the  sheriff  selling 
under  execution  has.  [1  Eern.,  501.]  He  had 
at  most  a  right  to  keep  the  property,  or  to  sell 
only  the  debtor's  right  of  possession,  and  he 
should  not  have  sold  in  parcels,  so  that  the 
mortgagee  could  not  follow  the  property.    lb, 

134.  The  title  of  a  receiver  relates  back  to 
the  order  for  his  appointment,  and  is  not  af- 
fected by  an  intermediate  levy.  If,  f,  Supe- 
rior Ct.,  1852,  Butter  v.  Tallis,  6  Sand/.,  610. 

135.  Where  the  order  appointing  a  receiver 
provided  that,  before  acting,  he  should  give 
security, — Held^  that  when  the  security  was 
perfected,  the  title  vested  in  him  as  of  the  date 
of  his  appointment,  and  defeated  an  interme- 
diate levy.  Supreme  Ct,  Sp,  71,  1857,  Steele 
V.  Sturges,  5  Abbofti  Pr.,  442. 

136.  The  title  of  the  receiver  becomes  per- 
fect when  he  has  given  the  requisite  security, 
and  it  then  relates  back  to  the  order  appoint- 
ing him.  A  sequestration  or  an  assignment  of 
personal  property  is  unnecessary.  K,  F.  Su- 
perior Cty  1852,  West  c.  Eraser,  6  Sandf.^  658. 

137.  A  receiver  appointed  in  supplementary 
proceedings  against  one  who,  in  acting  as  an 
agent, — e,  g,,  an  auctioneer, — kept  a  general 
bank  account,  in  which  were  mingled  his  funds 

,^and  those  of  his  principals,  is,  by  virtue  of  his 
appointment  as  such,  vested  with  the  legal 
title  to  the  balance  in  bank.  IT,  T,  Superior 
Ct,^  1857,  Levy  «.  Oavanagh,  2  Bomo.^  100. 

138.  The  debtor  cannot,  in  such  cases,  by 
drawing  a  check,  or  assigning  a  part  of  the 
balance,  transfer  the  same,  as  against  the  re* 
ceiver,  to  a  customer  who  employed  him  with 
knowledge  of  his  practice  of  mingling  the  pro- 
ceeds of  sales  with  his  own  funds.    lb. 

139.  Pezeonalty.  An  order  appointing  a 
receiver  in  a  creditor's  action,  when  it  is  con- 
summated by  his  giving  security,  vests  in  him 
the  judgment-debtor^s  personal  estate  and  equi- 
table interests,  as  of  the  date  of  the  order, 
without  any  assignment  Supreme  Ot^  1849, 
Wilson  v.  Allen,  6  Ba/rb.^  542.  Compare  Mann 
«.  Pentz,  2  Sandf.  Ch.^  257 ;  reversed,  Ct,  of 
AppeaUy  1850,  8  K  Y.  (8  CorMt,\  415. 

140.  Real  property.  In  an  action  by  a 
creditor,  to  remove  a  fraudulent  obstruction  to 
his  remedy,  by  execution,  the  appointment  of 
a  receiver,  though  it  may  vest  in  him  the  title 
to  the  debtor's  personal  estate,  does  not  vest  m 


him  the  title  to  real  estate.  That  is  transferred 
only  by  foroe  of  the  debtor's  own  conveyance, 
which  the  court  has  power  to  compel  him  to 
execute.  Snch  a  conveyance  is,  in  sabstanoe, 
but  the  creation  of  a  trust  for  creditors.  Jodg- 
ment-oreditors,  not  parties  to  the  proceedings, 
and  not  affected  by  a  litpendeni^  filed  before 
their  liens  attach,  are  not  compelled  to  re* 
nounce  their  legal  rights,  and  oome  in  nndei 
the  trust.  Ct,  o/AppealSy  1859,  Chaataoqae 
County  Bank  v.  Risley,  19  If,  F.  (6  Smthl 
869. 

141.  Powers  and  duties  of  receivers  of 
debtors^  estates  regulated.    BuU  92  of  1868. 


RBCZnVINO  STOIaZSN  GOODa 

1.  The  statute.  '<  Every  person  who  ehah 
buy  or  receive,  in  any  manner,  upon  any  oon- 
sideration,  any  personal  property,  of  any  valoe 
whatsoever,  that  shall  have  been  feloniously 
taken  away,  or  stolen  from  any  other,  knowing 
the  same  to  have  been  stolen,"  to  be  punished 
by  imprisonment,  or  fine,  or  both.  2  Ree.  Stat., 
680,  §  71. 

2.  Intent  In  order  to  constitute  the  crime 
of  receiving  stolen  goods,  the  property  mnst 
be  received  feloniously,  or  with  intent  to  se- 
crete it  from  the  owner,  or  in  some  other  way 
to  defraud  him  of  the  property.  Thougli  the 
statute  is  silent  as  to  the  intent  of  the  receiver, 
it  mnst  be  oonstnied  according  to  its  manifest 
object,  which  is  to  punish  persons  who  reoeire 
stolen  property,  to  defraud  the  owner  of  his 
property.  Sn^preme  Ot,  1854,  People  «.  John- 
son, 1  Park,  Gr,^  564. 

3.  A  receiving  of  goods,  knowing  tbem  to 
bo  stolen,  with  intent  to  extort  from  the  owner 
a  reward  for  delivering  them  to  him,  is  withio 
the  prohibition  of  the  statute.  Supreme  Ci^ 
1842,  People  v.  Wiley,  8  ffUl^  194. 

4.  A  police -Jostioe,  having  learned  that 
bonds  had  been  stolen  from  a  bank,  procured 
an  interview  with  agents  of  the  bank,  in  which 
he  proposed  to  procure  a  restoration  of  the 
property,  if  they  would  pay  a  certain  reward. 
This  was  agreed  to;  and  he  procured  and 
bronght  the  property  to  them,  and  they  paid 
the  reward.  Seld,  Uaat  upon  all  the  circnm- 
stances  proved,  the  jury  were  justified  in  find- 
ing that  he  procured  this  agency  from  the 
bank,  under  a  previous  arrangement  with  the 
thief,  intending  to  make  a  profit  to  himself 
from  the  crime,  but  concealing  this  intent  from 
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the  bank ;  in  which  oase  he  was  poniahable  as 
a  receiver.    lb. 

5.  The  Bngliah  atatutes  npon  receiving 
stolen  goods, — reviewed.    lb, 

6.  Bonds.  That  an  indictment  for  receiv- 
ing bonds  is  not  supported  by  proof  of  receiv- 
ing simple  contracts.    lb. 

7.  Place  of  trial  Under  2  Bev.  Stat.,  726, 
§  48,  a  person  may  be  tried  and  convicted  of 
the  offence  of  feloniously  receiving  and  having 
stolen  goods,  either  in  the  county  where  the 
prisoner  originally  received  the  stolen  proper- 
ty, or  in  any  county  in  which  he  afterwards 
had  it.  Supreme  Ct.,  1867,  Wills  «.  People,  3 
Park,  Or,,  478. 

a  What  facts  are  sufficient  to  show  that  the 
accused  has  had  the  stolen  property  in  the 
county  in  which  he  is  brought  to  trial.    lb. 

9.  Not  necessary  to  aver  in  indictment,  or 
prove  on  trial,  for  receiving  stolen  goods,  that  the 
principal  who  stole  the  property  has  been  con- 
victed. 2  Beif.  Stat.,  680,  §  72 ;  Malcolm's  Case,  1 
OUy  H.  Ree.\  60. 

10.  Bmbeszled  property.  Receiving  em- 
bezBled  money,  goods,  &c. ,  knowing  them  to  have 
been  embezzled,  punishable  in  same  manner  as 
embezzlement.     2  Reo.  Siat,,  678,  §  61. 

11.  Forged  tickets.  Receiving  forged  or 
counterfeited  railroad  tickets,  knowing  them  to 
be  forged,  &c.,  and  with  intent  to  injure  or  de- 
fraud, declared  forgenr  in  third  degree.  Laws  <f 
1866,  914,  ch.  499,  %  4. 

As  to  Reoeivixig  property  by  falsely  perso- 
nating another  person,  see  Falsi  pxb8onatin&. 


RXSCOGNIZAIVCB. 

1.  Who  may  take  it.  A  recognizance  vol- 
untarily given,  pursuant  to  the  order  of  an 
officer  who  has  general  jurisdiction  to  let  to 
bail,  and  to  take  recognizances,  is  valid,  though 
the  officer  who  took  it  was  not  the  one  before 
whom  the  application  was  pending.  Supreme 
at.,  1849,  People  e.  Leg^ett,  5  Barb.^  860. 

2.  One  arrested  in  0.  county  on  an  indorsed 
warrant  issued  in  8.  county,  on  a  charge  of 
false  pretences,  was  released  on  entering  into 
a  recognizance  in  0.  county.  Held,  the  recog- 
nizance was  a  nullity.  He  should  have  been 
carried  to  S.  county.  Supreme  Ot.^  1844,  Olark 
e.  Cleveland,  6  Hill,  844. 

3.  Hbwitahoiild  be  taken.  Recognizances 
authorized  to  be  taken  in  any  criminal  proceed- 
ing in  open  court  by  any  court  of  record,  shall  be 
entered  in  the  minutes,  and  the  substance  there- 


of read  to  the  person  recognized.  All  other  re- 
cognizances in  any  criming  proceeding,  or  pro- 
ceeding under  the  laws  respecting  internal  police, 
shall  be  in  writing  and  subscribed  by  the  parties 
to  be  bound  thereby.    2  Reo.  Stat.,  746,  |  24. 

4.  A  recognizance  taken  pursuant  to  2  Rer. 
Stat.,  746,  §  24,  must  be  entered  in  the  min- 
utes of  the  court;  and  the  entry  must  contain 
all  the  substantial  parts  of  the  indebtedness. 
An  entry  of  the  fact  that  a  recognizance  was 
taken,  is  not  sufficient  Supreme  Ct.,  1848, 
People  e.  Graham,  1  Pa/rk.  Or.,  141. 

5.  )t  is  not  necessary,  in  order  to  charge  the 
surety  in  a  recognizance,  that  the  principal 
should  unite  in  the  same  recognizance.  It  is 
enough  if  the  instrument  is  signed  by  the  per- 
son sought  to  be  charged.  Supreme  Ot.,  1888, 
People  V.  Huggins,  10  Wend,,  466. 

6.  TTThat  It  ahonld  contain.  In  a  recogni- 
zance it  is  not  necessary  to  set  forth  the  of- 
fence with  the  particularity  required  in  an 
indictment.  Supreme  Ot,,  1887,  People  v, 
Blankmau,  17  Wend.,  262. 

7.  Where  the  recognizance  is  conditional 
for  the  doing  some  act  for  which  a  recogni- 
zance may  properly  be  taken,  and  the  officer 
before  whom  it  was  acknowledged  had  au- 
thority to  act  in  that  class  of  cases,  the  recog- 
nizance is  valid  although  it  does  not  recite  the 
special  circumstances  under  which  it  was  ta- 
ken. Supreme  Ot,  1847,  People  «.  Kane,*  4 
Den.,  680.  Followed,  1849,  People  e.  Millis,  & 
Ba^b.,  611 ;  1860,  Gildersleeve  e.  People,  10 
Id.,  86;  8.  0.,  9  K  Y.  Leg.  Obe.,  18. 

B.  A  recognizance  which  requires  the  party 
to  ^^  appear  at  the  next  Oourt  of  General  Ses- 
sions, and  answer  all  such  matters  as  shall  be 
alleged  against  him,  and  not  depart  the  court 
without  leave," — is  valid.  It  is  not  necessary 
that  it  should  recite  any  particular  charge. 
The  legal  effect  of  it  is  to  require  the  recogni- 
tor to  answer  any  charge  that  may  be  pre- 
ferred against  him  until  discharged  by  act  of 
the  court.  Supreme  Ot.,  1860,  Gildersleeve  v. 
People,  10  Barb.,  86 ;  8. 0.,  9  N,  T.  Leg.  Obs., 
18. 

9.  Where  defendant,  instead  of  being  cTam- 
ined,  gives  recognizance  for  his  appearance,  be 
is  presumed  to  have  waived  an  examination. 
Hence  a  recognizance  need  not  show  probable 
cause  for  believing  the  accused  guilty,  or  that 
the  magistrate  has  made  any  adjudication  in 


*  Overmles  People  v.  Eoeber,  7  Bill,  89;  and 
People  V.  Young,  Id.,  44. 
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the  matter.     Ot,  o/AppeaU^  1848,  Ohamplain 
c.  People,  a  IT.  Y,  (2  CofMt.),  82. 

10.  Wban  retnmable.  A  reoogQizanoe 
taken  by  a  United  States  oommisBioner  npon 
a  criminal  complaint,  should  be  made  returna- 
ble before  the  coart  at  a  term  thereof,  not  at 
chambers.  Supr&me  Ot.^  1847,  Oorlies  v, 
Waddell,  1  Barb.,  855. 

11.  A  recognizance  taken  by  a  Justice  of 
the  peace,  to  appear  and  answer  to  a  criminal 
charge,  most  be  to  the  next  coart  having  cog- 
nizance of  the  offence,  and  in  which  th«  pris- 
oner may  be  indicted;  a  recognizance  to  ap- 
pear at  court  subsequent  to  the  next  coart, 
is  void.  Supreme  Ct.,  1854,  People  v.  Mack, 
1  Park,  Or.,  567. 

12.  Interpretation.  A  recognizance  was 
conditioned  that  the  prisoner  should  appear  at 
a  Court  of  General  Sessions,  to  be  held  on  the 
fourth  Monday  of  February  next,  to  answer, 
^.,  and  not  depart  the  court  without  leave ; 
— Held,  1.  That  the  time  when  the  prisoner 
was  required  to  appear  was  stated  with  sufS- 
oient  certainty.  2.  His  default  might  be  en> 
tered  on  any  day  during  the  term.  He  was 
bound  to  attend  and  answer  during  the  term, 
unless  discharged.  The  English  practice  of 
giving  notice  to  the  bail  where  the  prisoner  is 
to  be  called  later  than  the  first  day  of  term^ 
does  not  prevail  here.  Supreme  CC,  1887, 
People  V.  Blankman,  17  Wend.,  258;  S.  P., 
1888,  People  «.  Stager,  10  Id.,  481. 

13.  A  recognizance  conditioned  for  the  ap- 
pearance of  the  prisoner  ^^at  the  next  Court  of 
Sessions  to  be  held  at  the  court-house  in  the 
city  of  H.,  to  be  tried  by  a  jury,"  is  to  be  con- 
strued as  requiring  his  appearance  at  the  next 
Court  of  Sessions  to  be  held  in  the  city  of  H., 
and  not  at  the  next  Court  of  Sessions,  there,  at 
which  a  Jury  shall  be  summoned.  Supreme 
Ct.,  1858,  People  «.  Derby,  1  Fwk.  Or.,  892. 

14.  A  misnomer  of  the  court  at  which  the 
party  is  to  appear,  contained  in  a  recogni- 
zance,— e.  g.,  where  the  "  Court  of  Sessions" 
was  named  as  the  ^^  Court  of  General  Sessions 
of  the  Peace," — wiU  not  necessarily  avoid  it. 
A  *'^  desoriptio  eurim^^  may  by  treated  like  a 
deeeriptiop&reoncB.  Supreme  Ct.  (1850  ?),  Peo- 
ple V.  Hawkins,  5  How.  Pr.,  1. 

15.  Perfbnnanoe  of  conditioa  A  recog- 
nizance to  appear  before  a  court,  or  officer,  is 
not  satisfied  by  the  mere  corporal  presence  of 
the  party;  he  must  answer.  Supreme  Ct., 
1847,  People  c.  Wilgus,  5  Den,,  58. 


16.  A  reoognizanee  to  appear  and  answer, 
is  not  satisfied  by  an  appearance  and  readi- 
ness to  answer  on  the  firat  day,  bat  ia  broken 
by  not  appearing  when  called,  on  any  day  of 
the  term.  So  held,  although  the  recognizance 
did  not  contain  the  clause  that  **he  shall  not 
depart,"  &c.  Supreme  Ot.,  1888,  People  «. 
Stager,  10  Wrnid.,  481. 

17.  Recognizance  to  appear  and  prosecote 
suit  with  effect,  forfeited  by  snflfering  nonsoit 
Supreme  Ot.^  1799,  Oovenhoven  «.  Seaman,  1 
Johm.  Cae.,  28 ;  S.  C,  2  Oai.  Com.,  822. 

1&  Respite.  That  upon  remitting  an  in- 
dictment to  another  court,  the  recognizance 
may  be  respited  until  the  session  of  that 
court.    People  «.  Gay,  10  Wend.,  609. 

19.  When  the  party  does  not  appear  por^ 
Buant  to  the  terms  of  a  recognizance,  the  or- 
der for  a  suit  is  sometimes  respited  or  delayed 
till  a  future  day.  Then  if  the  party  makes  de- 
fault, a  suit  is  ordered.  In  such  oase,  the  dec- 
laration should  take  no  notice  of  the  respite, 
but  should  allege  for  a  breach  the  original  de- 
fault. Supreme  Ct,  1845,  People  «.  Hainer,  1 
Den.,  454. 

20.  Bzcuae  for  non-performanoe.  It  is  a 
good  defence  to  an  action  on  a  recognizance, 
that  the  performance  of  the  condition  has 
been  rendered  impossible  by  act  of  the  hiw,— 
e.  g.,  where  the  party  recognized  is  prevented 
from  appearing,  by  being  imprisoned  else- 
where; or  by  act  o(Qod,^€.g.,  by  the  sick- 
ness and  death  of  the  principal.  Supreme  Ct., 
1842,  People  v.  Bartlett,  8  HiU,  570;  1888, 
People  f>.  Manning,  8  Oou>.,  297. 

21.  Under  a  recognizance  to  answer  a  salt 
to  be  commenced,  defendant  may  show  that 
the  issuing  the  writ  was  feigned.  Supreme 
Ot.,  1814,  Brown  v.  Van  Duzen,  11  Mm., 
472. 

22.  It  is  not  a  defence  to  an  action  on  a  re- 
cognizance conditioned  for  appearance,  that 
no  indictment  was  found  at  tibe  court  where 
the  accused  was  bound  by  it  to  appear,  since 
the  discharge  of  the  accused  does  not  depend 
on  the  failure  to  find  a  bill ;  but  where  none 
is  found,  it  is  in  the  discretion  of  the  conrt  to 
discharge  him.  Ot.  qf  Appeals,  1848,  Cbam- 
plttin  «.  People,  2  K  Y.  (2  0<met.\  82. 

23.  The  forfeiture  accrues,  and  the  right  of 
action  becomes  complete  on  default  to  appear. 
A  subsequent  arrest  of  the  prisoner,  and  his 
discharge  upon  entering  into  another  recog- 
nizance, and  the  performance  of  its  condition, 
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oonstitote  no  defenoe  to  an  aotkm  on  the  first 
Supreme  Ot.^  lUi,  People  v.  AnaUe,  7  EUlj 
88. 

24.  Effect  of  recognlsanoe.  BeoognhsaDoes 
not  to  bind  lands  <Nr  other  property ;  but  to  be 
deemed  mere  evidences  of  debt.  2  £av.  Stat., 
362,  §  21. 

25.  The  former  law  regulating  the  enforce- 
ment  and  collection  of  forfeited  reoognizanoes, 
stated.  People  v.  Van  Eps,  4  Wend,^  887; 
People  V.  Lott,  21  Barb.^  180. 

26.  The  act  of  1844,— providing  that  recog^ 
niiances.to  answer  any  criminal  charge  in  the 
city  and  county  of  New  York,  on  being  filed 
with  a  copy  of  the  order  of  forfeiture  in  the 
county  clerk's  office,  shall  be  equivalent  to  a 
judgment — did  not  contravene  the  Oonstitu- 
tion  of  1821,  and  the  act  is  applicable  to  a 
recogniaance  taken  before  its  passage.  Sw- 
preme  OL^  1860,  Gildersleeve  v.  People,  10 
BaTl.,Zh. 

27.  ISatreat  to  be  made  by  entry  of  an  order 
directing  the  recognizance  to  be  prosecuted.  2 
i2«p.  &<..486,§81. 

28.  Hovtobesned.  When  a  recognizance 
to  the  People,  &c.,  shall  have  been  forfeited,  the 
district-attorney  of  the  county  in  which  it  was 
taken  shall  prosecute  it  by  action  of  debt.  Pro- 
ceedings and  pleadings  to  be  same  as  in  personal 
action  for  recovery  of  debt ;  except  that  it  shaJl 
not  be  necessary  to  show  damages,  but  on  show- 
ing breaoh,  or  on  entwing  Judgment  by  default, 
the  judgment  shall  be  absolute  for  the  penalty 
of  the  recogoimnce.    2  Bn.  SUxL,  485,  §  29. 

29.  Juxladiotion.  A  recognizance  in  the 
Oyer  and  Terminer  may  be  sued  by  action  of 
debt  in  the  Supreme  Ck>nrt.  Supreme  Ct,^ 
1880,  People  «.  Van  £ps,  4  Wend^  887. 

ao.  A  recognizance  given  in  bastardy  pro- 
ceedings under  1  Eev.  L.  of  1818, 80G,  §  1,  may 
be  sued  in  the  Supreme  Ck>nrt.  Supreme  Ot.^ 
1882,  People  «.  Oorbett,  8  Wend,^  620. 

31.  Where  thA  bail  all  reside  in  the  county, 
the  action  on  a  reoognizanoe  should  be  brou^t 
in  the  court  in  which  it  was  taken.  The  Su- 
preme Court  has  jurisdiction,  but  it  will  not 
exercise  it  because  it  is  inconvenient  Sur 
preme  Ct.^  4?.  11, 1846,  People  e.  Baokman,  1 
Bow.  Pr.,  221. 

22.  The  district-attorney  has  discretion  as 
to  what  court  he  will  sue  a  recognizance  in ; 
the  residence  of  the  bail  makes  no  dififerenoe. 
Supreme  Ot.^  Sp.  7.,  1846,  People  v.  Allen,  2 
Mete.  Fr,,  84. 

33.  Beisiioee.  In  an  action  on  a  recogni- 
zance for  the  good  behavior  of  one  who  has 


abandoned  and  neglected  to  provide  for  his 
wife,  &c.,  the  sureties  may  defeat  recovery  by 
proving  that  the  person  claiming  to  be  the 
wife  was  not  the  wife ;  and  this,  notwithstand- 
ing the  conviction.  Ct,  qf  Errortt  1848,  Duf^ 
».  People,  6  Hilly  76. 

34.  In  a  suit  upon  a  recognizance  in  bas- 
tardy, evidence  that  the  mother  is  able  to 
maintain  the  child,  is  not  admissible.  Sw- 
preme  Ct.^  1882,  People  v.  Oorbett,  8  Wend.^ 
620. 

35.  Executiona  to  be  awarded  on  judgment 
on  recognizance,  in  same  manner  and  with  like 
e£fect  as  upon  judgments  in  personal  actioD&  2 
lUv.  Stai.,  485,  %  80. 

36.  Proviaiona  of  the  Code  of  Procedure, 
applied  to  all  recognizances  forfeited  in  any  Oourt 
of  General  Sessions  of  the  Peace,  or  of  Oyer  and 
Terminer.  All  laws  conflicting  with  such  appli- 
cation, repealed.    Laws  qf  1855,  305,  ch.  202. 

87.  A  United  States  marehal  has  no  au- 
thority to  receive  money  upon  an  estreated  re- 
cognizance in  a  criminal  case,  until  an  execution 
has  been  duly  issued  and  placed  in  his  hands. 
Supreme  Ct^  1847,  Ooriies  v.  Waddell,  1  Barh.y 
866. 

38.  Connty  Court  may  remit  forfeited  re- 
oognhnmces.  2  Beo.  Stat.,  486,  §  87 ;  OodeqfJ^., 
%  80,  subd.  12. 

39.  So  may  New  York  Common  Pleas.  Lawi 
</1851,  464,  ch.  198,  §6. 

40.  Witnesaee ;  how  to  be  reoogniaed  to  ap- 
pear and  testify.  2  Hcd,  Slat.,  709,  IS  21-24 ; 
Law8  qf  1845,  187,  ch.  180,  6  19. 

41.  How  proceeded  against.  Law9  of  1846, 
187,  ch.  180,  §  20. 

42.  "What  the  reoogDisance  muat  con- 
tain. A  recognizance  for  the  appearance  of 
witnesses,  must  contain  an  acknowledgment 
of  indebtedness  to  the  People,  and  must  men- 
tion the  offence  charged.  An  entry«  in  the 
derk^s  minutes,  under  the  title  of  a  cause, 
stating  that  R.  was  recognized  in  $100  to  .ap- 
pear at,  dec.',  to  testify  for  the  People  in  the 
above  cause,  is  not  a  recognizance,  and  cannot 
be  sued  as  sue)).  Supreme  Ct.^  1844,  People 
«.  Bundle,  6  Mill,  606. 

43.  Inserting  in  the  condition  of  a  witness's 
recognizance,  words  requiring  him  to  appear 
and  testify  ^^  as  well  to  the  grand  as  the  petit 
jury,"  does  not  vitiate  it.  Supreme  OC^  1849, 
People  «.  Millis,  6  Barb.,  611. 

44.  Certifying.  Becognisances  taken  from 
witnesses,  by  magistrates,  to  be  certified  to  court, 
at  which  the  witnesses  are  bound  to  appear  on 
the  first  day  of  the  sitting.  2  Bev.  Slat.,  709, 
SS  26,  29. 
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I.   GeNSBAL  PBIN0IPLE6. 

IL  Undbb  thb  beoobding  acts  betobb  thb 
Bbtissd  Statittbs. 

III.  IJndbb  thb  Rbyibbd  Statutbb. 

IV.  The  dootbine  op  notice. 

I.  General  Prin<3iple8. 

1.  That  which  is  not  in  tnxth  a  deed  is 
not  aided  by  being  recorded  aa  such.  Su^ 
preTM  Ct.,  1827,  Jackson  v,  Richards,  6  Cato^ 
617. 

2.  Mere  written  declaration.  Many  years 
after  a  deed  had  been  executed  and  recorded, 
the  grantee  pat  on  record  an  instrnment  stat- 
ing that  she  had  never  accepted  it  Seld^  that 
this  was  not  entitled  to  record,  and  hence  not 
admissible  in  eyidence.  Such  an  instrument 
is  not  a  ^^  writing  concerning  lands,"  &c  (1 
B0O.  X.,  869),  in  any  other  sense  than  the  tes- 
timony of  any  witness  would  be  if  reduced  to 
writing.    lb. 

3.  Separate  agreement  A  prior  mort- 
gagee cannot  enlarge  his  demand  beyond  what 
appears  upon  the  record,  in  consequence  of  a 
separate  agreement  with  the  mortgagor,  to  the 
pr^udice  of  a  subsequent  mortgagee  without 
notice  of  the  agreement.  Ohanoery,  1828,  St. 
Andrew's  Church  9.  Tompkins,  7  Johm,  Oh,^ 
14. 

4.  Mlatake.  A  mortgage  was  given  to  se- 
cure $8,000,  but,  by  mistake,  the  clerk  regis- 
tered it  as  for  $800.  ffeld^  that  it  was  notice 
to  subsequent  honO'Jlde  purchasers,  to  the  ex- 
tent only  of  the  sum  expressed  in  the  registry ; 
though  actual  notice  of  the  true  sum  contained 
in  the*  mortgage,  would  be  sufficient  as  to  all 
transactions  subsequent  to  the  time  of  such 
notice.  Ct  of  Errarn^  1820,  Beekraan  «. 
Frost,  18  Johm,^  544;  S.  0.  below,  1  John9. 
Ch,,  288. 

5.  "Void."  A  statute  declaring  an  unre- 
gistered instrument  void,  should  be  construed 
to  mean  void  only  against  hona-Jids  purchasers. 
None  of  the  registering  acts  have  been  consid- 
ered as  destroying  the  conveyance,  as  between 
the  parties  to  it,  from  the  omission  to  record  it. 
The  record  is  only  intended  for  the  benefit  of 
purchasers  and  creditors.  Supreme  OU^  1818, 
Jackson  «.  Burgott,  10  Johns,^  457 ;  Jackson 
0.  West,  Id,,  466*  1828,  Jackson  v,  Phillips,  9 
CovD,,  94. 


6.  CanoeUlng.  Record  of  an  agreement  for 
the  sale  of  lands  cancelled  by  order  of  oonrt, 
for  non-pei¥ormance  on  the  part  of  purchaser. 
Drew  c.  Duncan,  11  Hatio.  Fr,^  279. 

7.  Any  penona  may  examine  the  records, 
in  the  office  of  the  Register  of  Deeds  of  the 
city  of  New  York,  for  themselves,  and  this 
right  is  not  subject  to  the  payment  of  any  fee. 
Supreme  Ct.,  Sp.  21,  1852,  Townshend  «.  Re- 
gister of  Deeds,  7  H<ne,  Pr.,  818. 

a  Under  the  provision  of  2  Rev.  Stat,  i 
ed.,  478,  §  50,--which  requires  the  register  to 
keep  books  in  which  deeds  and  mortgages  shali 
be  recorded,  and  an  index  thereto,  which  in- 
dex shall,  at  all  proper  times,  be  open  for  the 
inspection  of  any  person  paying  therefor  the 
fees  allowed  by  law,— the  register  is  not  en- 
titled to  charge  a  fee  for  a  search  made  by 
another  person  than  the  register  and  his  as- 
sistants. K  T.  Chm.  PZ.,  1858,  Townshend  e. 
Dyckman,  2  R  D,  Smith,  224. 

9.  A  reqnlaition  upon  tbe  recording  officer 
to  search  the  title  of  A.  B.  to  lands  described, 
is  sufficiently  specific ;  and  the  officer  is  bonnd 
to  comply  on  payment  of  his  fees ;  but  it  calls 
only  for  an  answer  as  to  the  title  of  A  B.; 
and  if  the  inquirer  wishes  the  title  of  those 
under  whom  A.  B.  claimed,  he  must  amend 
his  requisition  accordingly.  Suprema  OL,  Sp. 
71, 1852,  Townshend  v.  Register  of  Deeds,  7 
Heui,  Ft.,  818. 

10.  IbBpenaea  of  reoord-booka  a  ooontj 
charge.  Bright  «.  Supervisors  of  Ohenango, 
18  /oAfM.,  242. 

11.  History  of  tlie  statntee  of  registry  in 
this  State.    Fort «.  Bnrch,  6  Barb.,  60. 

12.  Loan  ooouniMlonerB.  The  entry  in 
the  book  of  mortgages  to  the  oommissionen 
for  loaning  the  United  States  deposit  fund,  of 
a  mortgage,  out  of  the  order  due  to  its  date, 
and  upon  a  page  which  should  have  contained 
a  mortgage  executed  several  years  before,  is 
not  constructive  notice  to  a  subsequent  mortp 
gagee  in  good  faith.  [8yt.,  172;  IJohna 
Oh.,  288 ;  2  Binn.,  40.]  The  provisions  of  the 
act,  so  far  as  they  are  intended  to  direct  in- 
quirers in  their  search  and  examination  for 
incumbrances,  must  beat  least  substantiallj 
complied  with.  Ot,  0/ Appeals,  1858,  N.  Y. 
Life  Ins.  Oo.  v.  White,  17  K  T.  (8  3tiM\ 
469. 

As  to  the  constitutionality  of  a  Betro- 
speotive  recording  act,  see  OoNsmimoKAi 
Law,  60. 
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n.  Undeb  thb  Recobding  Acts  befobb 
THE  Rbyised  Statutes. 

13.  The  acts.  That  before  June  1,  1798, 
there  was  no  law  requiring  a  deed  to  be  re- 
<;orded,  and  none  of  the  recording  acts  are 
retrospective.  Supreme  GU^  1882,  Jackson  «. 
Chamberlain,  8  Wend,^  620. 

14.  That  the  provision  of  the  act  of  1805 
(4  Webst,^  801), — requiring  previously  executed 
deeds  to  be  recorded, — is  binding  upon  the 
grantees  of  such  deeds  as  were  in  existence 
and  in  a  situation  to  be  recorded  subsequent 

'  to  the  passing  of  the  act  and  within  the  time 
prescribed.  Chancery,  1887,  Varick  «.  Briggs, 
6  Paige,  828 ;  but  see  affirmance,  22  Wend.,  548. 

15.  A  deed  of  military  bounty-lands,  ex- 
ecuted and  acknowledged  by  the  grantor,  ac- 
cording to  the  reqairements  of  the  act  of  1794, 
after  May  1,  and  before  Dec.  1,  1797,  was  en- 
titled to  be  recorded.  Chancery,  1848,  Orow- 
der  V.  Hopkins,  10  Paige,  188. 

16.  The  act  of  1822 — declaring  that  mort- 
gages shall  be  considered  as  recorded  from  the 
time  of  delivery  to  the  clerk — does  not  apply 
to  mortgages  delivered  before  the  act.  ^- 
preme  Ct.,  1828,  Jackson  v.  Van  Yalkenburgh, 
8  Cow.,  260. 

17.  Of  tlie  effect  of  the  acta  of  1798, 1801, 
and  1805;  and  of  the  divisions  of  counties 
therein  named.  Varick  v.  Briggs,  6  Paige, 
888. 

18.  Repeal  of  early  acta.  Upon  a  just 
construction  of  the  general  repealing  act  of 
1828  (8  Bev.  Stat,  180,  §  1,  snbd.  97,  864,  899; 
Id.,  155,  §§  2,  6),  and  of  the  provisions  of  the 
Revised  Statutes,  the  previous  recording  acts 
remain  in  force,  in  respect  to  previous  unrecord- 
ed deeds  and  mortgages,  at  least  so  far  as  snch 
acts  relate  to  the  rule  of  priority  between  such 
deeds  and  mortgages,  or  between  them  and 
subsequent  conveyances.  The  registry  acts 
are  remedial,  and  must  therefore  be  liberally 
and  beneficially  construed.  [4  Cow.,  606.] 
Supreme  Ct,  1849,  Fort  f>.  Bnroh,  6  Barb,,  60. 

19.  An  unconditioiial  covenant  to  con- 
vey lands,  made  in  1729,  conveys  an  equitable 
title ;  and  though  expressing  no  legal  consid- 
eration otherwise  than  by  the  seal,  is  within 
the  recording  acts,  so  as  to  allow  an  exempli- 
fication to  be  read  in  evidence.  Ct  of  Ap- 
peaU,  1859,  Hunt  «.  Johnson,  19  K  Y.  (5 
Smith),  279. 

ao.  A  subsequent  registered  deed  has 


preference  over  a  prior  unregistered  deed  of 
which  the  grantee  in  the  subsequent  deed  had 
not  notice.  Supreme  Ct,  1811,  Jackson  «. 
Given,  8  Johns.,  187. 

21.  Notice.  Vague  reports  of  the  existence 
of  a  dormant  conveyance  should  not  be  con- 
strued into  notice.  lb. ;  1816  [citing  2  Atk., 
275],  Jackson  v.  Wood,  12  Johne.,  242. 

22.  Explicit  notice  of  the  prior  unregistered 
deed  must  be  given,  in  order  to  prevent  a  sub- 
sequent purchaser's  deed  from  taking  effect. 
Supreme  Ct,  1815,  Jackson  v.  Elston,  12 
Johns.,  452. 

23.  A  sheriffs  deed  must  be  recorded  in 
order  to  avail  against  a  subsequent  bona-fide 
purchaser  whose  deed  is  first  recorded.  Su- 
preme Ct,  1816,  Jackson  v.  Terry,  18  Johns., 
471;  and  see  Jackson  «.  Post,  9  Cow.,  120; 
Jackson  v.  Chamberlain,  8  Wend.,  620. 

24.  A  valid  conveyance,  though  not  re- 
corded, devests  the  grantor  of  any  interest  in 
the  premises,  so  that  a  sale  on  execution 
against  the  grantor  on  a  subsequent  judgment 
passes  nothing;  and  the  sheriff's  deed  ioes 
not  avail,  though  recorded  before  the  prior 
conveyance.  Supreme  Ct,  1825,  Jackson  d. 
Town,  4  Cou>.,  599 ;  1828,  Jackson  v.  Post,  9 
Id,,  120.* 

25.  If  A  receives  a  deed,  having  notice 
of  a  prior  unrecorded  deed  to  B.,  his  deed, 
though  first  recorded,  is  void ;  and  if  B.  re- 
cords his  deed,  the  record  is  notice  to  a  sub- 
sequent purchaser  for  value  from  A.,  and  such 
purchaser  gets  no  title.  The  statute  relating 
to  the  record  of  deeds  does  not  give  the  one 
first  recorded  preference,  but  declares  the  un- 
recorded deed  void  as  against  it.  Supreme' 
Ct,  1886,  Jackson  9.  Post,  15  Wend.,  588 ; 
8.  P.,  1887,  Van  Rensselaer  «.  Clark,  17  Id., 
25. 

26.  If  a  conveyance  is  recorded  before  a 
Judgment  is  rendered  against  the  vendor,  the 
purchaser  and  his  grantees  are  not  bound  to 
notice  the  subsequent  judgment,  and  the  sher- 
iff's deed  on  a  sale  thereon  when  recorded ; 
and  though  the  prior  conveyance  were  frau- 

*  In  Jackson  v.  Chamberlain  (8  Wend.,  620),  and 
Jackaon  v.  Post  (15  M.,  588),  this  dootrlne  ia  dieap- 
proved,  and  the  formei  case  is  treated  as  to  be  bur- 
tained,  if  at  all,  on  the  ground  that  the  grantor  in 
that  case  never  had  title ;  and  the  latter  case  on  the 
groand  that  the  subsequent  purchaser  in  that  case 
had  notice.  See,  alao,  Tuttle  v.  Jackson,  6  Wetid,, 
218,  226. 
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dalent  as  against  the  jadgment-oreditor,  bona- 
Jide  porohasers,  though  they  purchased  from 
the  grantee  in  that  conveyance  after  the  re- 
cording of  the  sherifPs  deed,  are  to  be  protected. 
Prior  purchasers  are  not  to  be  called  on  to 
search  for  snbseqnent  conveyances.  Supreme 
Ct.y  1842,  Hooker  v.  Pierce,  2  EiU,  650. 

27.  Mortgage  of  leasehold.  The  statute 
concerning  registry  of  mortgagee  of  ^^lande^ 
tenemenUy  and  hereditaments,^'  applies  to  mort- 
gages of  leasehold  as  well  as  of  freehold  estates. 
[1  H.  Black.,  25 ;  1  Plowd.,  87.]  Ot.  of  Errors, 
1807,  Johnson  «.  Stagg,  2  Johns^  510,  and  see 
Berr}'  f>.  Mutual  Ins.  Co.,  2  Johns.  Ch.^  608. 

2a  Equitable  mortgage.  The  statute, 
speaking  of  any  writing  in  the  nature  of  a 
mortgage,  extends  to  a  mere  equitable  mort- 
gage, or  incumbrance.  Chancery,  1815,  Park- 
ist «.  Alexander,  1  Johns,  Ch,,  894. 

29.  The  registry  of  a  mortgage  is,  in  judg- 
ment of  law,  notice  of  such  mortgage  to  all 
subsequent  purchasers  and  mortgagees.  Noth- 
ing but  actual  fraud  can  devest  the  prior  mort- 
gagee of  the  priority  springing  from  the  re- 
cording of  his  mortgage.  Ct  of  Errors,  1807, 
Johnson  «.  Stagg,  2  Johm.,  510.    Chancery, 

1814,  Frost  0.  Beekman,'"  1  Johns.  Ch.,  288; 

1815,  Parkist  f.  Alexander,  1  Johns.  Ch.,  894; 
1819,  Brinckerhoff «.  Lansing,  4  Id.,  65. 

30.  That  a  purchaser  at  sheriffs  sale  must 
be  deemed  to  have  had  notice  of  a  mortgage 
which  has  been  registered ;  and  the  fact  that 
the  mortgagee  bid  at  the  sale  does  not  estop 
him.  Supreme  Ct.,  1809,  Jackson  v,  Dubois, 
4  Johns.,  216. 

31.  Where  there  is  an  absolute  deed,  and 
a  defeasance  is  subsequently  executed  by  the 
grantee,  the  latter  relates  back  to  the  former, 
and  they  amount  to  a  mortgage;  so  that  a 
record  of  the  deed,  as  a  deed,  is  not  enough  to 
protect  the  grantee  against  a  snbseqnent  ^no- 
Jide  purchaser.  Chancery,  1816,  Dey  «.  Dun- 
ham,! 2  Johths.  Ch.,  182.  Compare  Mills  v. 
Oomstook,  5  Id.,  214;  and  see  Jackson  «.  Van 
Yalkenburgh,  8  Cow.,  260. 

32.  A  conveyance  and  separate  defeasance, 
constituting  a  mortgage,  must  be  registered  as 
a  mortgage  in  order  to  avail  against  a  subse- 
quent lona-fide  purchaser  for  value,  (1  Beio. 
L.,  878,  i  8.)  Supreme  Ct.,  1829,  Brown  v. 
Dean,  8  Wend.,  208. 

*  Bevereed  on  other  grounds,  16  John*.,  544. 
t  Beversed  on  another  point,  15  Johns.,  555. 


33.  ▲  mortgage  reoorded  as  an  absolute 
deed,  but  not  as  a  mortgage,  is  not  to  be 
deemed  reoorded.  Ct.  qf  Errors,  1828,  James 
9.  Morey,  2  Coui.,  246,  816;  reversing  S.  C, 
sub  nom.  James  v.  Johnson,  6  Johns.  Ch.^  417. 

34.  A  second  mortgageei  who  has  neg- 
lected to  have  his  mortgage  registered,  will 
not  be  relieved  against  a  prior  unr^stered 
mortgage,  unless  he  shows,  from  non-delivery 
of  possession,  or  other  circumstances,  that  im- 
position has  been,  or  might  be,  practised  upon 
him,  by  or  with  the  concurrence  of  the  first 
mortgagee,  which  could  not  be  detected  or 
guarded  against,  by  the  exercise  of  ordinary 
diligence.  Where  several  equitable  interests, 
affecting  an  estate,  are  otherwise  equal,  they 
will  attach  according  to  priority  of  time.  [2 
Eq.  Oas.  Abr.,  606,  pi.  41 ;  2  Vern.,  525 ;  1 
Bro.  P.  0.,  66 ;  2  P.  Wms.,  492,  495.]  Chan- 
cery, 1817,  Berry  «.  Mutual  Ins.  Co.,  2  Johns. 
Ch.,  608. 

35.  The  statute  does  not  render  a  registry 
of  a  mortgage  indispensable.  The  omission 
to  register  only  exposes  the  mortgagee  to  the 
hazard  of  losing  his  lien  by  a  subsequent  hon£^ 
fi/de  purchaser,  or  a  postponement  of  it  to  a 
subsequent  registered  mortgage.  A  second 
mortgage  unregistered  will  not  gain  prefer- 
ence ;  a  mortgagee  is  not  a  purchaser  within 
the  sense  of  section  2  of  the  act    lb, 

36.  Deed  subsequent  to  mortgaga  Where 
a  deed  is  taken  bona  fide,  and  for  a  valuable 
consideration,  subsequent  to  a  mortgage  by 
the  same  grantor,  and  which  mortgage  is  not 
registered  or  recorded,  the  deed  takes  prefer- 
ence of  the  mortgage,  though  the  latter  be 
first  reoorded.  Supreme  Ct.,  1822,  Jackson  v. 
Oampbell,  19  Johns.,  281. 

37.  The  same  principle  is  to  be  applied  under 
the  act  relating  to  military  bounty-lands. 
Chcmcery,  1885,  Hawley  v.  Bennett,  5  Paige, 
104. 

38.  Under  the  act  for  the  recording  of  deeds, 
however,  of  two  deeds,  the  one  first  recorded 
would  take  precedence.  Supreme  Ct.,  1822, 
Jackson  v.  Campbell,  19  Johns.,  281. 

39.  Deed  prior  to  mortgage.  A  bona^fide 
purchaser,  without  notice  of  an  unregistered 
mortgage,  holds  the  land '  discharged  of  its 
lien ;  and  a  subsequent  regbtry  of  the  mort- 
gage cannot  affect  his  title,  nor  the  title  of 
his  grantees  with  notice  of  the  mortgage. 
Supreme  Ct.,  1827,  Jackson  v.  ICcOhesney,  7 
Covo.,  860. 
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40.  Tho  aoknowladgmunt  and  registry 
of  a  mortgage  are  not  Deoessary  to  its  y«lidi- 
ty,  as  between  the  original  parties.  Supreme 
Ct.^  1825,  Jackson  v.  Golden,  4  Cow.^  266. 
To  similar  effect,  1858,  Watson  v.  Campbell, 
28  Bofrh,  45^1. 

41.  Where  two  martgagea  are  taken  and 
recorded  simultaneously,  tlie  recording  acts 
have  no  application,  and  the  priority  must  be 
determined  by  equitable  rales.  Thus  where 
the  owner  of  land,  being  indebted  to  his  yendor 
for  the  purchase-money,  conveyed,  and  took 
from  the  purchaser  two  mortgages,  which 
were  recorded  at  the  same  time;  and  assigned 
one  of  them  to  the  grantor,  to  secure  his  un- 
paid purchase-money,  and  afterwards  assigned 
the  other  for  value  to  a  third  person ; — Held^ 
that  the  former  mortgage  was  entitled  to  pri- 
ority. The  vendor's  lien  should  be  protected, 
and  the  latter  assignee  must  be  deemed  to  have 
taken  the  mortgage  subject  to  the  equity  of 
the  former.  OU  of  MrrorSy  1827,  Stafford  t>. 
Van  Rensselaer,  9  Cow.^  816 ;  aflBrming  S.  C, 
Sophy  569. 

42.  Power.  In  the  provision  of  the  act  re- 
lating to  mortgages  (1  Zoim,  10,  ed.  of  1789), — 
requiring  that  all  powers  to  mortgagees  for 
making  sales  in  fee  shall  be  recorded  as  deeds 
usually  are, — ^the  latter  words  refer  to  mort- 
gage deeds ;  and  a  record  of  the  power  as  a 
part  of  the  mortgage  in  which  it  is  contain- 
ed, is  enough.  Gt.  of  Brron^  1804,  Bergen 
«.  Bennett,  1  Oai,  Cae.^  1 ;  1828,  Wilson  «. 
Troup,  2  Oovi,^  195 ;  affirming  8.  C.,  7  Johns, 
Ch,,  25. 

43.  Were  it  otherwise,  the  omission  to  re- 
cord the  power  does,  not  affect  the  validity  of 
the  sale  under  the  power,  as  against  the  mort- 
gagor, lb.  To  similar  effect,  Supreme  Ct,^ 
1825,  Jackson  v,  Colden,  4  Coto.^  266, 

44.  An  aMignment  of  a  mortgage  is  not 
required  by  the  registry  act  to  be  recorded. 

^The  only  effect  of  omitting  to  give  notice 
would  be  to  protect  the  mortgagor  in  any  pay- 
ments he  may  make  to  the  mortgagee.  Ct,  qf 
JEhrorSy  1828,  James  v.  Morey,  2  Cote.,  246 ; 
reversing  S.  C,  mb.  nom.  James  «.  Johnson,  6 
Johns.  Oh.^  417. 

45.  An  assignment  of  a  mortgage  must^  if 
under  seal,  be  considered  a  writing  concern- 
ing real  estate;  and,  although  recording  is  not 
essential  to  its  validity,  it  may  be  recorded, 
and  if  duly  proven  so  as  to  be  entitled  to  rec- 
ord, it  is  admissible  in  evidence.     Supreme 
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6%.,  1828,  Roberts  ads.  Jackson,  1    Wend., 
478. 

4&  A  separate  clefeaaance  of  a  bond  and 
noortgage,  providing  that  they  i^hall  be  void 
on  the  performance  of  a  condition  by  the  mort- 
gagor, need  not  be  recorded.  The  assignee  of 
the  bond  and  mortgage  takes  it,  as  assignee, 
not  of  lands,  but  of  a  chose  in  action,  and  sub- 
ject to  all  equities.  Ot.  of  Errors,  1807,  Clute 
0.  Robispn,  2  Johns.,  595. 

47.  Fraudulent  purchaser^.  Where  sev- 
eral persons  jointly  and  through  the  agency  of 
one  of  their  number  fraudulently  procured  a 
conveyance  from  one  who  had  already  con- 
veyed to  another  and  taken  back  a  purchase- 
money  mortgage,  which  was  on  record,  such 
prior  conveyance,  however,  not  being  on  re(^' 
ovii\^Held,  that  the  second  deed,  though 
first  recorded,  was  void,  ^nd  the  grantees  must 
release  to  the  prior  grantee.  Ghaoicery,  1820, 
Lupton  t».  Cornel,  4  jQhtis*  Oh.,  262. 

48.  The  first  judge  of  a  county,  being 
counsellor,  &c.,  is  ex  officio  a  commissioner  of 
the  Supreme  Court,  and  a  conveyance  ac- 
knowledged or  proved  before  him  may  be 
recorded  in  any  county,  without  a  clerk^s  cer- 
tificate of  his  official  character.  Supreme  Ct, 
1826,  Jackson  v.  Chapin,  5  Oow.,^S6;  1828, 
Jackson  «.  Phillips,  9  Id.,  94. 

ni.  Undeb  the  Revised  Statutes. 

49.  Every  oonve^anoe.ol  real  estate  (in- 
cluding every  written  instrument  creating,  alien- 
ating, mortgaging,  or  assigning  any  interest  in 
real  estate,  or  affecting  the  title,  except  wills, 
leases  for  not  more  than  three  years^*  and  con- 
tracts of  sale),  must  be  recorded  in  county  clerk's 
office,!  ^^^  ^^  ^^^«  ^^  '^^^^  ^  against  subsequent 
purchaser  in  good  faith  for  value,  whose  convey- 
ance is  first  duly  recorded.  1  Beo.  Stat.,  766,  §  1 ; 
K,  ,762,  §38. 

SOl  Iiea«6.  An  instrument  giving  posaos- 
sion  of  timber  lands  /or  less,  than  three  years, 
on  renti  with  a  right  to  distrain,  and  giving 
the  right  to  cat  and  remove  timber  during 
the  term, — Eeld,  a  lease  for  not  more  than 
three  years,  within  the  exception  of  Uie  re- 

*  Exoept,  also,  leases  for  liveit  or  yean  in  the 
counties  of  Albany,  Ulster,  Sullivan,  Herkimer, 
Dotohess,  Colombia,  Delaware,  and  Schenectady. 
1  Sw.  Stat.,  768,  $  42. 

t  By  local  provisions  a  separate  office  of  reg^ter 
of  deeds  is  created  and  regulated  for  the  following 
oounties :  Niw  Tobx,  OonsL,  art.  x.,  1 1 ;  1  jS«9. 
Stat.,  5  ed.,  869,  897;  Kuies,  Id.,  5  ed.,  897-691' 
WxaroHBarsR,  Jd.,  899,  900. 
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cording  act.     Chancery ^  1840,  Beebe  v,  Oole- 
man,  8  Paige^  892. 

51.  The  ftwrignnient  of  a  mortgage  is  a 
oonveyanoe  of  an  interest  in  real  estate,  within 
1  Rev.  Stat.,  763,  §§  87, 88,  and  the  record  of  it 
is  constructive  notice  to  subsequent  assignees. 
Ohancery^  1844,  Yanderkemp  v,  Shelton,  11 
Paige^  28;  reversing  8.  0.,  Olarhe^  821. 

52.  A  sale  of  growing  trees,  by  writing,  is 
not  within  the  statute,  and  the  purchaser  will 
hold  against  a  subsequent  purchaser  of  the 
land  without  notice.  Supreme  Ot.^  1847,  War- 
ren V.  Leland,  2  JBarh.y  618. 

53.  Powen  to  aasign  mortgages  not  with- 
in the  statute.  A.  V.  Chan.  Ct,  1840,  Williams 
v.  Birbeck,  Hoffm,^  869. 

54.  Power  to  oonTey.  Bj  1  Rev.  Stat., 
762, 1  89,  the  recording  of  a  power  to  convey 
lands  is  permitted,  and  the  record  is  evidence, 
but  is  not  notice.    Ih, 

55.  That  a  power  and  its  revocation  need 
only  be  recorded  in  one  county.    lb. 

56.  Subsequent  The  sole  object  and  effect 
of  the  recording  acts  is  to  protect  subsequent 
purchasers  and  incumbrancers  against  previous 
deeds,  mortgages,  and  liens  which  are  not  re- 
corded ;  and  the  recording  of  a  deed,  or  mort- 
gage, ia  constructive  notice  to  those  only  who 
subsequently  acquire  some  interest  or  right  in 
the  property,  under  the  mortgagor  or  grantor. 
Chan4S0ry^  1847,  Stuyvesant  «.  Hall,  2  Barb, 
CK^  161 ;  a&ming  8.  0.,  tub  nom,  Stuyve- 
sant V.  Hone^  1  Santif.  Oh.y  419.  Supreme  Ct^ 
1849,  Trosoott  9.  Xing,*  6  Barb.,  846;  1866, 
Hall «.  Nelaon,  28  Id,,  88. 

57.  The  recording  of  a  deed  is  constructive 
notice  to  all  the  world  of  its  existence  and 
effect,  as  well  those  who  may  thereafter  claim 
under  a  different  source,  as  those  who  may 
claim  from  the  same  source.  Supreme  Ct,, 
1849,  Sohutt  f>.  Large,  6  Barb.,  878. 

58.  fibnnltaneous  aots.  Where  a  trustee, 
or  agent,  takes  two  mortgages  on  the  same 
property,  at  one  time,  for 'different  eeetuU  que 
truit,  or  principals,  the' accidental  recording 
of  one  before  the  other  gives  it  no  priority.  It  is 
only  a  subsequent  mortgagee,  whose  mortgage 
obtains  priority  by  being  first  recorded.  Chan^ 
eery,  1841,  Rhoades  v,  Oanfield,  8  Paige,  646. 

59.  Where  A.,  holding  a  contract  to  pur- 
chase land,  transferred  his  interest  to  B.,  a 


*  Sevened  on  another  point,  tboagh  approved  as 
to  Uiia,  a.  qfAppwU^  1852,  6  N,  7.  (2  Sdd.),  147. 


third  person,  and  procured  the  vendor  to  coq- 
vey  to  B.,  who  executed  at  the  same  time  a 
mortgage  to  the  vendor  for  purchase-money, 
and  one  to  A.  for  the  price  of  his  interest  in 
the  contract,  expressing  it  to  be  for  purchase- 
money,  and  the  latter  mortgage  was  recorded 
first,— .S«£(2,  that  the  assignee  of  the  latter 
mortgage  in  good  faith  and  for  value  was  enti- 
tled to  priority  of  lien.  As  between  the  par- 
ties or  those  having  notice,  a  court  of  equity 
would  postpone  the  latter;  but  its  priority  of 
record  gives  it  preference  in  the  hands  of  sach 
an  assignee.  Supreme  Ct,,  Chambers,  1848, 
Oorning  v,  Murray,  8  Barb.,  662. 

60.  Unreoorded  assignment  of  recorded 
mortgage.  A  mortgage  was  given  which  was 
never  recorded,  and  a  subsequent  mortgagee, 
who  had  notice  of  the  prior  mortgage,  but  re- 
corded his  own  mortgage,  assigned  the  latter 
to  one  who  purchased  in  good  faith,  bat  did 
not  record  his  assignment.  The  latter  mortr 
gage  was  foreclosed  without  making  the  for- 
mer mortgagee  a  party;  and  the  purchaser, 
who  had  notice  of  the  first  mortgage,  at  the 
master's  sale,  recorded  his  deed.  Meld,  that 
the  purchaser  took  subject  to  the  first  mort- 
gage. Supreme  Ct.,  1848,  Fort  v.  Burch,  5 
Ben,,  187. 

61.  At  what  time  to  be  deemed  void. 
Although  the  recording  act  makes  an  unre- 
corded conveyance  void  as  against  the  subse- 
quent purchaser  in  good  faith  for  value,  whose 
deed  is  recorded  first,  it  does  not  avoid  the 
former  as  of  a  time  prior  to  the  execution  of 
the  latter.  It  does  not  transfer  to  the  subse- 
quent purchaser  rights — e,  g.,  rents — which 
were  vested  in  the  owner  holding  under  the 
unrecorded  deed  prior  to  the  execution  of  the 
second  conveyance,  y.  Y.  Superior  Ci,^  1849, 
Strong  9.  DoUner,  2  Sandf,,  444. 

62.  Iiease.  Where  a  lessee  conveys  the 
premises  without  reference  to  the  lease,  tlte 
fact  that  the  lease  was  not  recorded  does  not 
qualify  the  assignee's  liability  on  its  covenants. 
Supreme  Ct.,  1866,  Jacques  e.  Short,  20  Barb., 
269. 

63.  Sabseq[aent  grantee  with  notice.  The 
omission  to  record  an  inatrument  does  not 
prejudice  the  right  of  the  grantee  as  against  a 
sulMsequent  grantee,  with  notice.  Suprem 
at.,  J^,  T.,  1868,  Haywood  v,  Shaw,  16  Eovf. 
Pr.,  119. 

64.  Real  estate,  and  porchasezB.  as  lued 
in  the  statute  defined.    1  Reo  StaL,  762,  §§  36, 37. 
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65.  That  in  equity,  the  vendee  in  a  con- 
tract of  sale,  who  has  paid  the  consideration, 
should  be  held  to  be  a  purchaser  within  1  Rev. 
Stat.,  762,  I  87,  relative  to  recording  deeds. 
A.  F.  Chan.  Ct.^  1844,  Waroer  v,  Winslow,  1 
Sancif,  Oh.,  480. 

66.  Who  are  subsequent  purchaBerB. 
Since  the  surrender  and  cancelling  of  a  deed 
does  not  revest  the  title  in  the  grantor,  a  sec- 
ond deed  by  the  grantor  after  such  surrender, 
does  not,  diough  recorded,  avail  against  the 
grantee  in  the  first  deed.  The  statute  was 
made  to  protect  innocent  purchasers  against 
the  frauds  of  sellers;  to  prevent  those  who 
onoe  had  title  to  land  from  making  successive 
sales,  and  thereby  defrauding  one  or  more  of 
the  purchasers  [16  Wend.,  588,  594 ;  15  Johns., 
566,  568;  2  Sugd.  on  Vend.,  222];  and  it  ap- 
plies only  to  successive  purchases  from  the 
aame  seller.  Supreme  Ot.^  1844,  Raynor  «. 
Wilson,  6  EUl^  469;  but  compare  Schutt  v. 
Large,  6  Barh.,  878. 

67.  A  purohaser  at  aherUTs  sale,  without 
notice,  and  whose  deed  is  recorded,  is  protected 
by  the  recording  a^ts  against  a  prior  convey- 
ance by  the  defendant  in  the  execution,  made 
before  the  Judgment,  but  unrecorded.  Sti- 
preme  Ot,^  1882,  Jackson  «.  Chamberlain,  8 
Wemi.^  620. 

68.  A  junior  mortgagee^  with  notice  of  a 
prior  unrecorded  mortgage,  cannot  gain  prior- 
ity by  recording  his  mortgage.    Supreme  Gt, 

1848,  Fort «.  Burch,  6  Den.^  187. 

69.  —  aaslgnee  of:  Under  1  Bev.  Stat., 
756,  $  1,  a  bena-Jide  assignee  of  such  a  mort- 
gage, without  notice,  cannot  gain  such  pri- 
ority, without  having  his  assignment  recorded 
before  the  prior  mortgage.    lb, 

70.  Grantee  with,  notice.  A.  conveyed  to 
B.,  who  purchased  for  value  without  notice  of 
a  prior  unrecorded  conveyance  to  0.,  and  B.'s 
deed  was  recorded ;  D.,  having  notice  of  the 
unrecorded  conveyance  to  0.,  took  a  convey- 
ance from  B.  and  recorded  it.  Held,  that  D. 
was  not  protected  by  the  recording  acts.  The 
statute  protects  none  but  innocent  and  hana- 
/ide  purchasers  and  holders.     Supreme  Ot^ 

1849,  Schutt  9.  Large,  6  Barb.,  878. 

71.  Preoedent  debt  One  who,  without 
notice  of  a  prior  unrecorded  mortgage,  takes  a 
conveyance  of  land,  in  payment  of  an  existing 
debt,  or  as  a  security  therefor,  without  giving 
up  any  security,  devesting  himself  of  any  right, 
or  doing  any  act  to  his  own  prejudice,  on  the 


faith  of  the  title,  before  he  has  notice  of  the 
mortgage,  is  not  a  bona-fids  purchaser  for  a 
valuable  consideration,  within  the  meaning  of 
the  recording  acts.  Chancery^  1883,  Dicker- 
son  t>.  Tillinghast,  4  Paige,  215 ;  1886,  Evert- 
son  «.  Evertson,  5  Id.,  644.  A.  V,  (Than,  Gt, 
1844,  Westervelt  «.  Haff,  2  Sandf,  Gh.,  98. 
Supreme  Gt^  Sp,  7*.,  1848,  Stuart  f>.  Kissam,* 
2  Barb,,  498.  8.  P.,  Gt.  of  Errore,  1822,  Ood- 
dington  v.  Bay,  20  JohM.,  687  {q,  «.,  Bills, 
NoTBS,  AKD  Oheoeb,  510).  Supreme  Gt,  1854 
[citing  18  Barb.,  872],  Woodburn  «.  Oharaber- 
lin,  17  Ba/rb,,  446.  Compare,  however,  Schutt 
«.  Large,  6  Id,,  878 ;  Warner  «.  Winslow,  1 
Swndf,  Gh.,  480. 

72.  It  will  not  constitute  a  bana-flde  pcfN 
chaser,  that  the  creditor  bids  off  the  premises 
and  applies  the  bid  on  his  Judgment.  That  is 
a  precedent  debt,  and  the  consideration  is  not 
advanced  on  the  faith  of  the  purchase.  [1 
Rev.  Stat.,  746,  §  1 ;  4  Paige,  215;  20  Johns., 
687.]  -%>rew«(7«.,  1850,  Wright «.  Douglass,! 
10  Barb.,  97.  S.  P.,  Ghancery,  1887,  Arnold 
f>.  Patrick,  6  Paige,  810. 

73.  Those  who  take  a  conveyance  which  is 
not  absolute,  but  in  the  nature  of  a  security, 
for  a  consideration  consisting  in  part  of  a  pre- 
cedent debt,  must  be  considered  bona-flde 
purchasers  only  to  the  amount  they  paid  or 
advanced  in  consequence  of  receiving  the 
deed.  [2  Hill,  801.]  Supreme  Gt.,  Sjp.  T., 
1852,  Merritt  t>.  Northern  R.  R.  Co.,  12  Barb., 
605. 

74.  Subsequent  mortgagee  or  purchaser 
with  notice.  N.*s  mortgage  was  prior  in  date 
and  recorded  before  one  executed  to  H.,  but 
was  acknowledged  one  day  later;  and  N. 
knew  when  he  took  his  that  the  mortgage  to 
H.  had  been  given.  N.  foreclosed  his  mort- 
gage by  advertisement  and  bought  in  the  land, 
and  sold  it  for  a  reduced  price  without  war- 
ranty to  one  who  had  notice  of  H.'s  claim,  and 
paid  nothing  down.  Held,  that  the  latter  was 
not  a  bona-Jide  purchaser.  Supreme  Gt,  1858, 
Harris  «.  Norton,  16  'Barb.,  264. 

75.  The  bona-flde  mortgagee  of  ti  fraudu- 
lent grantee^  whose  mortgage  is  recorded  be- 
fore a  sheriff^s  deed  obtained  by  a  creditor  of 
the  grantor,  on  a  jadgment  rendered  after  the 
recording  of  the  fraudulent  deed,  is  entitled  to 
a  preference.    The  fact  that  a  part  of  the  loan 

•  KeveiBed  in  part,  11  Barb.,  871. 

t  Bevereed  on  other  groands,  7  X  T.  (8  Stld,),  564 
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seoored  by  the  mortgage  waa  paid  a  few  dajs 
after  the  recording  of  the  sberifTs  deed,  does 
not  affect  the  case.  Ohcvncwy^  1841,  Ledjard 
V.  Butler,  9  Paige^  182. 

76.  A  mortgage  by  a  porohaser,  before  he 
receives  a  deed,  is  merely  an  equitable  lien,  and 
recording  it  before  the  date  of  the  deed  is  not 
constructive  notice  to  subsequent  purchasers 
from  him.  Ohaneery^  1840,  Farmers'  Loan 
&  Trust  Oo.  V.  Maltby,  8  Paige^  861. 

77.  Record  not  notice  to  prior  mortgagee. 
A  mortgagee,  prior  to  executing  a  release  of  a 
portion  of  mortgaged  premises,  is  not  bound 
to  search  the  records  as  to  any  conveyances 
by  the  mortgagor  subsequent  to  his  own  mort- 
gage. The  record  is  not  constructive  notice  to 
him.  Subsequent  purchasers  are  alone  bene- 
fited by  the  registration  act,  so  as  to  take 
preference  of  an  unrecorded  deed ;  and  on  the 
other  side,  subsequent  purchasers  are  alone 
affected  by  the  statute,  so  as  to  be  bound  by  a 
registered  deed.  A.  F.  Ohan.  Ct^  1841,  Tal- 
madge  f>.  Wilgers,  4  EdM.^  289,  noU  ;  S.  0.,  1 
Hr.  r.  Leg.  Ohs.,  42.  To  similar  effect,  Ot.  qf 
AppealSy  1858,  Howard  Ins.  Oo. «.  Halsey,  8 
K  Y.  (4  Seld.%  271 ;  affirming  8.  0.,  4  San^., 
666.  F.  Chan.  Ct.,  1844,  Wheelwright «.  De- 
peyster,  4  Udw,^  282. 

78.  The  record  of  a  subsequent  deed,  or 
mortgage,  or  the  filing  of  a  notice  of  the  pen- 
dency of  a  suit  to  foreclose  such  mortgage,  is 
not  notice  to  a  prior  mortgagee  [1  Johns.  Oh., 
414;  4  Yes.,  889;  1  Sob.  &  Lef.,  90;  10 
Ohio,  80] ;  and  if  such  mortgagee  release  a 
portion  of  the  premises  from  the  lien  of  his 
mortgage,  without  actual  notice  of  such  deed 
or  mortgage,  bis  lien  on  the  residue  is  not  im- 
paired. Ohcmcery^  1847,  Stuyvesant  v.  Hall, 
2  B<»rb,  Oh.^  161 ;  afllrming  8.  0.,  mb.  nom, 
Stuyvesant  v.  Hone,  1  San4f,  Oh.,  419. 

79.  — nor  to  porchaBer  of  prior  mortgage^ 
The  recording  of  deeds  and  mortgages  is  not 
notice  to  one  who  purchases  a  prior  recorded 
mortgage.  A.  F.  Oluin.  Ct.,  1846,  King  v. 
MoVickar,  3  San^f.  Ch.,  192. 

80.  The  recording  of  an  waalgnment  of  a 

mortgage  is  not,  in  itself,  notice  to  a  mortgagor, 
his  heirs,  &c.,60  as  to  invalidate  payments.  1 
Reo.  Stat.,  768,  §  41.  N.  Y.  life  Ins.  &  Trust 
Co.  V.  Smith,  2  Barb.  Ot.^  82. 

81.  The  recording  of  an  assignment  of  a 
bond  and  mortgage  is  notice  only  to  subsequent 
assignees,  or  purchasers  from  the  assignor; 
and  payment  to  the  mortgagee,  after  assign- 


ment, but  without  actual  notice  thereof^  is 
valid,  though  the  assignment  be  recorded.  [1 
Rev.  Stat.,  768,  §  42.]  Chancery,  1848,  Reed 
».  Marble,  10  Paige,  409;  1847,  N.  Y.  Life 
Ins.  &  Trust  Oo.  v.  8mith,  2  Barb.  Ch.,  82. 

ez  Under  1  Rev.  8tat.,  762,  the  record  of 
an  assignment  of  a  junior  mortgage  is  notice  to 
a  purchaser,  on  the  foreclosure  of  a  prior  mort- 
gage. Chancery,  1844,  Yanderkemp  «.  Shel 
ton,  11  Paige,  28 ;  reversing  8. 0.,  Charle,Z2l. 

83.  Separate  booka  to  be  used  for  absolnte 
conveyances  and  mortgages.  1  Rev.  StaL,  756, 
8  2. 

84.  Defeasible  deed.  Under  1  Rev.  Stat., 
756,  §  8,  if  an  absolute  deed  is  given,  and  a 
separate  written  defeasance,  so  as  to  ooDStitnte 
a  mortgage,  both  must  be  recorded  in  the 
book  of  mortgages,  in  order  to  protect  the 
mortgagee.  Chancery,  1882,  Grimstone  (?. 
Oarter,  8  Paige,  421. 

85b  Recording  as  a  deed  an  absolute  deed 
intended  as  a  mortgage,  is  a  nnllity,  where 
there  is  no  written  defeasance.  But,  upon  the 
mortgagee's  acquiring  the  equity  of  redemp- 
tion, the  record  of  the  deej  becomes  operative, 
as  if  the  deed  had  been  in  fact  absolute,  and 
was  delivered  and  recorded  before  payment  of 
consideration.  A.  V.  Chan.  Ct,  1844,  Warner 
c.  Winslow,  1  Sandf.  Vh.,  480. 

86.  InstmnientB  deemed  reooided  by, 
and  in  the  order  of,  delivery  to  derk.  Clerk  (o 
record  and  indorse  date,  &c.  1  Rev.  StaL,  760, 
§§  24,  26. 

87.  The  record  of  an  instrument  under  the 
statute,  is  notice,  from  the  date  of  the  record; 
that  is^  from  the  time  of  its  reception  by  the 
clerk  for  record.  A.  V.  Chan.  Gt.,  1840,  Wil- 
liams V.  Birbeok,  Hoffm.,  859. 

9B.  Judgmenta  in  partition,  and  Willi 
which  are  proved,  may  be  recorded.  Xow^^ 
1846,  204,  ch.  182.* 

89.  To  entitle  a  conveyance  to  be  recorded, 
it  shall  be  acknowledged  by  the  party  or  parties 
executing  it,  or  proved  by  a  subscribing  WitnesB. 
1  Rto.  Stat.,  756,  §  4. 

As  to  What  offioera  may  take  prooft,  &c^ 

see  AOKNOWLBDGMBNT  OF  DkBDB. 

90.  How  a  deed  acknowledged  In,  and  accord- 
ing to  the  laws  of,  another  State,  may,  when  the 
parties  executing  the  same  are  deed,  be  qualified 
for  record,  or  to  be  read  in  evidence  in  thia  State. 
Xat(7«o/1858,  409,  ch.  259. 

♦  Declared  by  latot  of  1851,  656,  ch.  277,  to  apply 
to  the  register  of  deeds  in  New  York. 
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91.  Und^er  the  Laiivm  of  Jf^S,  84^  oh.  61,— 
providing  that  acknowledgments  of  deeds  maj 
be  taken  out  of  this  State  before  persons  au- 
thorized to  take  aoknowledgments  by  the  law 
of  the  place  where  they  reside,  and  requiring 
a  certificate  that  such  persoa  was  so  authorized 
to  be  annexed,  tinder  the  name  and  seal  of  the 
clerk  of  the  county,  regbter,  recorder,  or  pro- 
thonotary,  or  of  the  clerk  of  the  Oounty  Oourt, 
clerk  of  the  district  court,  or  clerk  of  the 
Oourt  of  Common  Pleas  of  the  county  in 
which  such  officer  resides, — it  is  not  the  duty 
of  a  recording  officer  of  this  State  to  record  a 
deed  acknowledged  out  of  this  State  before  a 
person  whose  authority  is  certified  to  by  the 
clerk  of  the  circuit  court  of  his  county.  Sur 
preme  Ct,,  3p.  T,,  1868,  People  v.  Register  of 
K  Y.,  6  AblwtU'  Pr,,  180. 

92.  In  such  a  case,  it  is  not  competent  to 
resort  to  the  laws  of  the  other  State  to  show 
that  such  clerk  of  the  circuit  court  is,  ex 
officio,  clerk  of  the  oounty ;  but  the  certificate 
must  show  on  its  faoe,  and  without  extrinsic 
proof,  all  that  is  required  by  the  statute.  [24 
Wend.,  87;  2  Serg.  &  R.,  467;  2  Yeat.,  220; 
4  Wash.  0.  0.,  718;  8  Bibb,  870.]    lb. 

93.  mie  recording  ofBcer  may  relnse  to 
register  a  deed  acknowledged  before  one  who 
had  no  title  to  the  office  by  virtue  of  which 
he  claimed  to  take  the  acknowledgment  Su- 
preme  Ct,^  1882,  People  o.  Brown,  7  Wend,^ 
498.  Compare,  however,  Parker  v.  Baker,  8 
Paige^  428. 

94.  That  a  deed  executed  by  attorney, 
and  acknowledged  by  him,  or  proven  to  have 
been  executed  by  him,  is  entitled  to  record. 
Chancery^  1836,  Lovett  v.  Steam  Saw-mill  As- 
sociation, 6  Paige^  64 ;  1848,  Johnson  v.  Bush, 
3  Ba/rh.  OK,  207. 

95.  Corporation.  Proof  by  the  president 
of  a  corporation,  signing  its  deed,  that  the  seal 
is  its  seal,  and  was  afBzed  by  its  authority, 
entitles  it  to  record.  He  may  be  deemed  the 
party  executing  it,  or  the  subscribing  witness, 
within  the  statute.  Chancery.  1886,  Lovett  9. 
Steam  Saw-mill  Association,  6  Paige,  64;  and 
see  Johnson  o.  Bush,  8  Barb,  Ch,,  207,  288. 

96.  The  provision  of  Laws  of  1833,  896, 
ch.  271,  §  9, — ^authorizing  the  proof  and  ac- 
knowledgment of  written  instruments  except 
bills,  notes,  and  wills, — has  not  altered  the 
law  requiring  a  clerk^s  certificate  in  order  to 
entitle  a  conveyance  of  real  estate  acknowl- 
edged or  proven  before  a  commissioner  of 


deeds,  to  be  read  in  evidence  or  recorded  in 
another  county  than  the  one  where  the  com- 
missioner resided.  OL  of  Jj»peale,  1847,  Wood 
«.  Weiant,  1  K  F.  (1  Oomt.\  77. 

As  to  the  Effect  of  the  record  as  evidence, 
see  Eyidbnos,  1661-1676. 

IV.  Thb  Doctbinb  op  Noticb. 

97.  Priority  of  registry  is  of  no  avail 
against  actufd  notice  of  a  previous  unregistered 
mortgage.  Chancery,  1817,  Berry  «.  )iutual 
Ins.  Oo.,  2  Johns,  Ch.,  608.  Supreme  Ct., 
1812,  Jackson  v.  Sharp,  9  Johns.,  168. 

98.  At  law.  The  question  of  notice,  or 
fraud  on  the  part  of  the  subsequent  purchaser, 
is  cognizable  at  law  as  well  as  in  equity.  8i^ 
preme  Ct.,  1818,  Jackson  v.  Burgott,  10  Johns., 
467.  S.  P.,  Ct.  of  Errors,  1880,  Tuttle  «.  Jack- 
son, 6  Wend.,  218 ;  reversing  S.  0.,  9  Cow.,  288. 

99.  If  one  affeoted  with  notioe^  oonTeym 
to  one  without  notioe^  the  latter  is  protected 
equally  as  if  no  notice  had  ever  existed.  [2 
Vem.,  884;  2  Fonb.,  168;  Amb.,  818;  1 
Johns.,  678.]  Supreme  Ct.^  1811,  Jackson  v. 
Given,  8  Johns.,  187.  Followed,  in  case  of 
mortgages,  1828,  Jackson  v.  Van  Yalkenburgh, 
8  Cow.,  260.  To  the  same  effect.  Chambers, 
1848,  Oorning  v.  Murray,  8  Barb.,  662.  Chan- 
cery, 1887,  Varick  v.  Briggs,  6  Paige,  828. 

1,00.  Notice  of  truflt  A  purdhaser  from 
one  who  was  a  trustee,  is  not  chargeable  with 
notice  of  the  trust,  by  the  registry  of  a  deed 
between  third  persons  reciting  that  the  trustee 
had  executed  a  declaration  of  the  trust.  Chan- 
eery,  1816,  Murray  v.  Ballon,  1  Johns.  Ch.,  669. 

101.  'yV'ltnftfie  of  deed  with  notice  of  oon- 
tents.  The  rule  that  a  prior  mortgagee  or  in- 
cumbrancer who  witnesses  a  subsequent  con- 
veyance or  mortgage,  knowing  its  contents, 
without  disclosing  his  own  incumbrance,  will 
be  postponed  or  barred,  does  not  apply, 
where  the  prior  mort^e  is  duly  registered, 
for  then  the  subsequent  mortgagee  is  charged 
with  notice.  To  affect  the  right  of  such  prior 
mortgagee,  actual  fraud  must  be  charged  and 
proved.  Chancery,  1819,  Brinckerhoff  v.  Lan 
sing,  4  Johns.  Ch.,  66. 

102.  That  a  reoital  of  a  mortgage  in 
another  deed  is  no  evidence  of  its  existence^  as 
an  outstanding  mortgage ;  for  where  a  mort- 
gage is  paid,  no  release  is  necessary  to  recon- 
vey  the  title.  Supreme  Ct.,  1820,  Jackson  v. 
Davis,  18  Johns.,  7. 

103.  What  ia  aufflcient  notice.   An  agent 
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employed  to  take  a  mortgage,  had  heard  gen- 
erally of  a  prior  mortgage,  g;iTeii  some  years 
before,  and  searched  the  records  and  fonnd 
none,  bnt  saw  an  absolute  conveyance  which 
was  in  fact  intended  as  a  mortgage,  bnt  did 
not  see  the  defeasance  which  was  recorded 
with  the  conveyance.  Reld^  that  this  was  not 
notice ;  and  that  the  mortgage  taken  by  him 
and  duly  recorded  had  priority.  Notice  to 
put  a  party  upon  inquiry  merely,  is  not  suffi- 
cient to  break  in  upon  the  recording  acts. 
There  must  be  such  notice  as  will,  with  the 
attending  circumstances,  amount  to  evidence 
of  fraud.  [2  Johns.  Oh.,  182;  8  Ves.,  478;  2 
Atk.,  276;  8  Johns.,  141;  10  Id.,  467;  18  Id., 
666.]  Supreme  Ct.^  1828,  Jackson  «,  Van  Yal- 
kenburgh,  8  {7<w.,  260. 

104.  In  general,  whatever  is  sufficient  to 
put  upon  inquiry  is  equivalent  to  actual  notice. 
Ct  of  AppeaUj  1867,  Williamson  v.  Brown, 
16  K  Y,  (1  Smith),  864.  A.  7.  Chan,  Ct, 
1840,  Williams  «.  Birbeck,  ffoffm.^  369. 

105.  A  purchaser  of  land  which  had  been 
mortgaged  to  the  clerk  of  the  Oourt  of  Chan- 
cery, who  has  knowledge  that  the  mortgage 
existed,  though  it  appears  to  have  been  satis- 
fied, is  bound  to  know  that  in  some  cases  the 
clerk  cannot  legally  discharge  an  investment 
of  a  fund  without  the  special  order  of  the 
court,  and  is  put  upon  inquiry  as  to  the  au- 
thority of  the  clerk.  A.  F.  Chan,  Ct.^  1846, 
Walworth  v.  'Faim&tB*  Loan  &  Trust  Co.,  4 
Sand/,  Ch.<t  61.  Approved,  Ct.  of  Appeals, 
1848, 1  IT.  T.  (1  Oomst),  488. 

1 106.  Actcial  poMendon  of  the  premises  at 
the  time,  is  good  constructive  notice  to  the 
purchaser  to  make  it  his  duty  to  inquire  as  to 
the  rights  of  the  person  in  possession.  [4  N. 
H.,  262;  2  Mass.,  608.]  Ct.  qf  Errore,  1880, 
Tuttle  V.  Jackson,  6  Wend,,  218 ;  reversing  8. 
0.,  9  Cow,^  288.  Chmcery,  1882,  Grimstone 
f>.  Garter,  8  Paige,  421.  Supreme  Ct,^  1860, 
Wright  f>.  Douglass,*  10  Ba/rl,,  97;  1861, 
Troup  f>,  Hurlbut,  Id.,  864.  A.  V.  Chan.  Ct,, 
1840,  Williams  «.  Birbeck,  Hoffm.,  869. 

107.  Thus  if  a  deed  has  been  actually  or 
constructively  delivered  before  a  judgment 
against  the  grantor,  and  the  purchaser  is  in 
actual  possession  at  the  time  of  the  sheriffs 
sale,  such  sale  does  not  devest  his  title,  though 
the  sheriffs  deed  be  put  on  record  before  his. 
If  the  subsequent  purchaser  knows  of  the  un- 


»  Beversed  on  other  pointe,  1  K7.{Z  Seld.,)  564. 


registered  conveyance  at  the  time  of  his  par- 
chase,  he  cannot  protect  himself  against  that 
conveyance ;  and  whatever  is  sufficient  to  make 
it  his  duty  to  inquire  as  to  the  rights  of  others, 
is  considered  legal  notice  to  him  of  those  rights. 
Ct.  qfBrrore,  1880,  Tattle  v,  Jackson,  6  Wend., 
218 ;  reversing  S.  0.,  9  Cow,,  238. 

108.  If  a  purchaser  of  land  is  in  possession 
under  his  contract  to  purchase,  a  subsequent 
mortgagee  or  grantee  has  constructive  notice 
of  his  equitable  rights,  and  takes  the  land  sab- 
ject  to  his  prior  equity.  [6  Johns.  Ch.,  29 ;  4 
Litt.,  81^;  1  Monr.,  201.]  Chancery,  1830, 
Gouverneur  v.  Lynch,  2  Paige,  800;  1882, 
Grimstone  v.  Carter,  8  Id.,  421. 

109.  But  the  mortgagee  has  a  lien  on  the 
unpaid  purchase-money  from  the  time  of  the 
recording  of  the  mortgage.  Chancery,  18S0, 
Gouverneur  v.  Lynch,  2  Paige,  800. 

110.  That  the  fact  that  after  foreclpsare 
and  sale,  and  the  delivery  of  an  absolute  mas- 
ter's deed  to  the  purchaser,  the  mortgagor  was 
allowed  to  retain  possession,  is  not  notice  to 
the  purchaser's  grantee,  of  a  parol  defeasanoe 
between  the  purchaser  and  mortgagor.  V, 
Chan.  Ct.,  1840,  Somberger  v.  Webster, 
Clarke,  188. 

111.  Where  during  the  possession  the  pos- 
sessor's title  was  devested,  and  he  continued 
to  occupy  without  making  any  claim  adverse 
to  the  one  who  acquired  title ; — Beld,  that  his 
possession  was  not  notice  of  his  claim  that  the 
legal  owner  held  in  trust  for  him.  A.  V.  Chan. 
Ct.,  1846,  N.  Y.  Life  Ins.  &  Trust  CJo.  v.  Cut- 
ler, 8  Sandf  Ch.^  176. 

112.  The  possession  of  the  purchaser's  ten- 
ant, is  notice  to  a  subsequent  mortgagee  of 
the  vendor.  Chancery,  1848,  Bank  of  Orleans 
«.  Flagg,  8  Barb,  Ch.,  816. 

113.  The  act  of  a  railroad  corporation  stak- 
ing out  its  way  and  setting  some  fence  posts, — 
ffeld^  not  such  a  possession  as  to  oonstitnts 
notice.  Supreme  Ct.,  Sj9.  T.,  1862,  Merritt  v. 
Northern  R.  R.  Co.,  12  Barb.,  606. 

114.  That  a  grantee  is  chargeable  with 
notice  of  what  appears  by  the  terms  of  the 
deed  to  his  grantor.  Chancery,  1889,  Jomel 
V,  Jumel,  7  Paige,  691. 

115.  Notioe  to  the  agent  employed  in  the 
transaction,  is  notice  to  the  principal.  [8  Atk., 
646;  1  Ves.,  64;  Amb.,  486;  18  Ves.,  120.] 
Supreme  Ct.^  1812,  Jackson  v.  Sharp,  9  Johm,^ 
168;  1816,  Jackson' V.  Leonard,  18  Id.,  160; 
S.  P.,  1828,  Jackson  «.  Van  Valkenburgh,  8 
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Cow.^  260 ;  18S8,  Jackson  v.  Leek,  19  Wend.^ 
389.  A,  F.  Chan.  Ct.y  1844,  TVestervelt  t>. 
Haff,  2  Safidf,  Ch.^  98. 

116.  Where  an  agent  comes  to  the  knowl- 
edge of  a  fact,  while  he  is  concerned  for  the 
t)rincipal,  this  operates  as  constmctive  notice 
to  the  principal  himself;  for,  npon  general 
principles  of  policy,  it  mnst  be  taken  for  grant- 
ed that  the  principal  knows  whatever  the 
agent  knows.  [Stor.  on  Ag.,  §  140 ;  1  T.  R., 
12  ;  18  Wend.,  618 ;  2  Hill,  461 ;  4  Paige,  187 ; 
3  Atk.,  26;  2  Vern.,  574,  609;  2  Ball  &  B., 
491 ;  Pal.  on  Ag.,  Law  Lib.  ed.,  262;'n.  1.]  Gt. 
of  Appeals^  1854^  Ingalls  t>.  Morgan,  10  N,  F. 
(6  SeU.),  178 ;  affirming  S.  0.,  12  Barh.,  678. 

117.  The  mortgagee  and  his  agent  knew, 
at  the  time  of  the  negotiation  for  the  loan  for 
which  the  mortgage  was  given,  that  the  mort- 
gagor was  not  then  the  owner  of  the  property, 
but  that  he  was  abont  to  purchase  it,  and  the 
agent  knew  the  price  of  the  property,  and  that 
the  mortgagor  had  no  cash  to  pay  for  it  but 
the  loan  which  he  was  to  procure  from  the 
mortgagee,  and  that  there  was  a  prior  mortgage 
on  the  property.  All  parties  were  present  at 
the  delivery  of  the  deed  by  the  vendor,  and 
the  delivery,  by  the  purchaser  and  mortgagor, 
of  the  purchase-money  mortgage  for  a  part  of 
the  consideration;  and  the  payment  of  the 
sum  lent  by  the  mortgagee  to  the  mortgagor 
was  the  only  amount  in  cash  paid  on  the  trans- 
action. Heldy  that  the  mortgagee,  through 
his  agent,  must  be  deemed  to  have  had  notice 
of  the  purchase-money  mortgage,  and  that  the 
same,  although  recorded  subsequently  to  his 
mortgage,  had  priority  over  it  Sfwpreme  Ci,^ 
Sp.  71,  1868,  Haywood  «.  Shaw,  16  How,  Fr,^ 
119. 

118.  The  principal  not  chargeable  with  no- 
tice to  his  agent  of  facts  transpiring  in  his 
agency  for  other  persons.  Graves  v.  Mumford, 
26  Barl.,  94. 

119.  A  oorporation  taking  mortgages  sub- 
sequent in  date  to  an  unrecorded  deed  of  the 
mortgaged  premises,  are  not  charged  with  con- 
structive notice  of  such  deed,  by  the  fact  that 
the  grantor  and  mortgagor  was,  at  the  date 
of  the  deed,  and  at  the  time  of  executing  the 
mortgages,  a  director  in  the  oorporation,  where 
he  did  not  act  in  the  transaction  as  their  agent. 
Supreme  Ct,^  Sp.  21, 1866,  La  Farge  Fire  Ins. 
Co.  V.  Bell,  22  Barb.,  64. 

120.  Cestui  qne  trust  That  where  the  cea- 
tui  que  trust  has  notice,  notice  to  the  trustee 


is  not  necessary.     Chancery ^  1889,  Jnmel  «• 
Jumel,  7  Paige,  691. 

121.  Assignment  with  schedule.  A  debt- 
or conveyed  all  his  estate,  real  and  personal, 
in  trust  for  all  his  creditors,  and  the  schedule 
of  property  annexed  specified  the  land  which 
the  debtor,  had  previously  mortgaged  to  D., 
as  ^^  lots  on,  &c^  the  title  to  which  is  in  D.^^ 

ffeld  (in  Chancery),  that  the  assignee  was  a 
honorfide  purchaser  within  the  statute  [Prec« 
in  Chan.,  810],  and  that  the  notice  was  not 
enough.  1816,  Dey  v.  Dunham,  2  Johne.  Ch,y 
182. 

Meld  (by  the  Court  of  Errors,  reversing 
the  decree),  that  the  notice  was  sufficient,  and 
that  the  assignee  gained  no  priority  by  record- 
ing the  deed  before  the  mortgage  was  record- 
ed. The  words  in  the  schedule  were  as  effec- 
tual as  if  recited  in  the  assignment,  and  a  per- 
son  who  takes  a  conveyance,  with  notice  of  & 
prior  unregistered  mortgage,  is  not,  within  the 
meaning  of  the  registry  act,  a  hona^flde  pur- 
chaser, who  can  gain  priority  by  having  his 
deed  first  recorded.  Ct.  o/Brrora,  1818,  Dun- 
ham V.  Dey,  16  Johne,,  666. 

122.  That  purchasers  or  inoumbrancerm 
having  oonstructlve  notice  of  an  assignment, 
are  put  upon  inquiry  as  to  all  claims  and  rights 
under  it.  Supreme  Ct,  1866,  Briggs*v.  Pal- 
mer, 20  Barb,,  892 ;  but  compare  Briggs  «. 
Davis,  20  K  F.  (6  Smith),  16 ;  21  J^.  T.  (7 
Smith),  674. 

123.  The  doctrine  of  conatnictiTe  notice^ 
discussed.  Stuyvesant  v.  Hall,  2  Barb.  Ch.^ 
161 ;  liVilliamson  v.  Brown,  16  N.  Y.  (1  Smith), 
864. 

As  to  Acknowledgment^  and  the  powers  of 
Commissioners  of  deeds,  see  those  titles. 

As  to  Bflfoct  of  the  record  as  evidence,  see 
Etidekob. 

As  to  Filing  chattel  mortgages,  see  Chat- 
tel MORXeAQES. 


RBOOUFMENT. 

1.  In  general  The  facts,  that  the  damages 
claimed  by  defendant  are  unliquidated, — or 
that  they  are  claimed,  not  on  the  ground  of 
fraud,  but  for  mere  breach  of  contract, — or 
that  plaintiff  is  suing,  not  on  the  original  con- 
tract for  breach  of  which  defendant  seeks  to 
recoup  damages,  but  on  a  note  given  for  the 
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oonsideratioD  of  it,  do  not  prevent  a  reooap- 
ment  Supreme  Ot.^  1842,  Battennan  «. 
Pierce,  8  Hill,  171. 

2.  The  cases  specified  in  which,  prior  to  the 
Code,  the  defendant  was  allowed  to  recoup 
his  damages.    Mnrden  v.  Priment,  1  Silt,^  75. 

3.  Eeconpment  and  set-off  nnder  the  Oode 
of  Procedure,— discussed.  Vassear  v.  Living- 
ston, 18  K  Y.  (8  Kern.),  248. 

'  4.  Who  may  recoup.  The  sheriff  having 
levied  an  execution  upon  some  materials  in- 
tended for  manufacture,  an  agent  of  the  ex- 
ecution debtor  placed  them  in  the  hands  of  a 
manufacturer  to  be  finished,  on  an  agreement 
with  the  sheriff  that  they  should  be  finished, 
and  then  sold,  and  the  proceeds,  after  paying 
the  necessary  advances  for  completing  them, 
should  be  applied  to  the  execution.  The 
manufacturer  sued  the  agent  to  hold  him  per- 
sonally liable  for  the  work  done ;  and  refused 
to  £^ve  up  the  goods.  Eeld,  that  the  agent 
having  no  property  in  the  goods,  could  not 
claim  to  set  off  their  value  against  the  de- 
mand. Ot  of  Error%,  1884,  Butts  «.  Collins, 
18  Wend.,  189 ;  affirming  8.  0.,  10  Id,,  899. 

5.  Sealed  contraot  Under  2  Bev.  Stat., 
408,  §77, — providing  that  the  presumption  of 
a  consideration  arising  upon  a  sealed  in- 
strument may  be  rebutted,— the  defendant 
may  recoup  damages  for  a  failure  of  consider- 
ation, in  an  action  upon  a  sealed,  as  well  as 
upon  an  unsealed  instrument.  Svpreme  Ct,, 
1848,  Van  Epps  v.  Harrison,  5  Hill,  68 ;  8.  P., 
1886,  Johnson  «.  Mib,  14  Wend,,  195. 

6.  Notice.  The  defendant  cannot  recoup 
damages  unless  he  has  given  notice  of  his 
claim  to  do  so,  accompanying  his  plea.  Ct.  of 
Errors,  1844,  Trowbridge  v.  Mayor,  dec.,  of 
Albany,  7  Mil,  429.  Supreme  Ct.,  1829,  Bur- 
ton V.  8tewart,  8  Wend.,  286;  1848,  Barber  f. 
Rose,  6  Hill,  76. 

7.  Notice, — Held,  unnecessary.  King  v. 
Paddock,  IS  Johns.,  141. 

8.  Another  enit  pending.  A  defendant  is 
not  precluded  from  claiming  recoupment  of 
damages  by  the  fact  that  he  has  previously 
commenced  a  direct  action  for  such  damages. 
But  if  he  elects  to  recoup,  his  direct  action 
may  be  stayed.  J\r.  Y.  Superior  Ot.,  1851, 
Fabbriootti  v.  Launitz,  8  Sand/.,  743. 

d.  Damages  after  suit  brought  The  de- 
fendant cannot  recoup  for  damages  accrued 
after  the  suit  commenced.  Supreme  Ot.,  1848, 
Harger  v.  Edmonds,  4  Barb,,  266. 


10.  A  balance  cannot  be  certified  in  favor 
of  a  defendant  on  a  recoupment  Supreme 
Ot,  1885,  Sickels  v.  Pattison,  14  Wend.,  257. 

11.  Sale  of  lands.  The  vendor  of  land 
knew  that  the  vendee  desired  it  as  the  site  ot 
a  town;  and  made  false  representations  as  to 
its  character  and  quality, — e.  g.,  that  it  was 
level,  and  required  no  grading,  Ac, — whereby 
vendee  was  induced  to  pay  more  than  he 
otherwise  would.  Held,  that  the  vendee 
could  recoup  damages  for  the  fraud  of  the 
vendor,  in  the  action  brought  by  the  latter  for 
the  price  of  the  land.  Supreme  Ot.,  1843,  Van 
Epps  «.  Harrison,  6  HiU,  68. 

12.  The  vendee  was  induced  to  purchase  at 
an  enhanced  price,  by  a  statement  of  the  ven- 
dor that  he  himself  had  paid  more  for  the  land 
than  was  the  fact.  Held,  that  the  vendee  had 
a  good  cause  of  action  for  fraud,  and  coald 
recoup  his  damages  thereupon,  in  the  vendor^s 
action  for  the  price.  P>.  Compare  Sandford 
V.  Handy,  28  Wend.,  260;  Davis  c.  Meeker,  5 
Johns.,  864. 

13.  Sale  of  chattela.  Where  goods  are 
sold  under  a  warranty  as  to  quality,  and  are 
found  defective,  the  purchaser  may  keep  them, 
and  yet  recoup  his  damages  for  breach  of  war- 
ranty, in  the  vendor's  action  for  the  price.  N. 
Y.  Oom.  PI,  1865,  Warren  v.  Van  Pelt,  4  R 
D.  Smith,  202.  S.  P.,  Supreme  Ot.,  1820,  King 
V.  Paddock,  18  Johns.,  141.  Ot.  of  Erron, 
1881,  Reab  v.  McAlister,  8  Wend.,  110;  and 
see  Burton  v.  Stewart,  8  Id.,  286. 

14.  Keeping  the  goods,  delaying  to  give  no- 
tice of  the  defect,  &c,,  may  furnish  a  strong 
presumption  against  the  alleged  breach  of  war- 
ranty, but  cannot  bar  the  buyer  from  suing 
for,  or  recouping  his  damages  for  such  breach, 
if  proved.  Ot.  of  Appeals,  1866,  M uller  v.  Eoo, 
14  IT.  Y.  (4  Kern.),  697. 

15.  In  an  action  for  the  price  of  a  chattel, 
the  defendant  may  prove  a  deceit  in  the  sale,— 
e.  g,,  that  plaintiff  on  selling  a  horse  repre- 
sented it  sound,  though  he  knew  it  to  be  other- 
wise,—either  as  a  defence,  or  in  abatement  of 
the  damages.  Supreme  Ot,  1816,  Beecker  t. 
Yrooman,  18  Johns.,  802;  S.  P.,  1818,  Sill «. 
Rood,  16  Id.,  280;  1829,  Spalding  v.  Van- 
dercook,  2  Wend.,  481 ;  1888,  Judd  v.  Denni- 
son,  10  Id.,  612. 

16.  Note  given  for  price.  In  an  action  by 
the  seller  of  goods,  upon  a  note  given  for  the 
price,  the  buyer  may  recoup  damages  for  the 
failure  of  the  seller  to  deliver  them  within  the 
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time  fltipulated.    IT.  T.  Superior  Ct,  Sp.  T., 
1851,  Fabbricotti  v.  Lannitz,  3  Scmdf,^  748. 

17.  The  plaintiff  sold  standing  wood  at  auc- 
tion, and  stipulated  that  the  purchasers  should 
have  two  winters  and  one  summer  to  get  it 
away,  and  that  in  the  mean  time  he  would  in- 
sure them  against  any  damage  by  the  burning 
of  his  adjoining  fallow.  Defendant  purchased, 
and  gave  his  note  at  one  year,  for  the  price ; 
and  his  wood  was  burnt  upon  the  ground,  in 
consequence  of  the  burning  of  plaintiff^s  fal- 
low. Held^  in  an  action  upon  the  note  by  the 
plaintiff,  the  original  payee,  that- defendant 
was  entitled  to  recoup.  Supreme  Ct.^  1842, 
Batterman  o.  Pierce,  8  EiU^  171. 

18.  In  a  suit  in  equity  to  compel  a  buyer  of 
goods  to  perfect  a  security  agreed  to  be  given 
for  the  price, — «.  ^.,  to  compel  him  to  indorse 
a  bill  transferred  in  payment  of  the  price,  but 
without  the  requisite  indorsement, — the  buyer 
may  set  up  fraud,  or  deceit  or  breach  of  war- 
ranty, as  ground  for  allowing  him  a  deduction 
upon  the  price.  V,  CKan,  Ot.^  1882,  Lewis  v, 
Wilson,  1  Mu>.^  805. 

19.  The  doctrine  of  recoupment  is  confined 
to  damages  for  non-performance  of  the  very 
contract  sued  upon.  Where  under  a  contract 
for  the  sale  of  goods  to  be  delivered  at  differ- 
ent times  and  in  different  quantities,  separate 
deliveries  are  made,  they  are  regarded  as  sep- 
arate contracts ;  and  in  an  action  for  the  price 
of  the  goods  last  delivered,  there  can  be  no 
recoupment  on  account  of  inferior  quality  of 
the  goods  delivered  previously.  N".  Y,  Supe- 
rior CUy  1848,  Seymour  v,  Davis,  2  Sandf,y 
289;  1850,  Deming  v,  Kemp,  4  Id,,  147. 

20.  Contingent  profits.  In  an  action  to 
recover  the  contract  price  for  building  a  ves- 
sel, the  defendant  may  recoup  damages  for 
defects  in  the  vessel,  in  so  far  as  she  does  not 
conform  to  the  building  contract;  and  for  re- 
pairs rendered  necessary  by  her  failure  to  con- 
form to  it;  but  not  for  expected  profits  of 
trips  prevented  by  the  delay.  Supreme  Ct, 
1839,  Blanchard  v.  Ely,  21  Wend,,  342;  S.  P., 
1858,  Horner  t>.  Wood,  16  Ba/rl.,  886. 

21.  Labor.  Where  a  party  has  an  action 
for  work  and  labor  on  a  contract  not  fully 
performed,  the  other  party  may  recoup  his 
damages  for  the  non-performance.  Supreme 
Ot.,  1886,  Sickels  v.  Pattison,  14  Wend.,  257. 

22.  In  actions  to  recover  for  services,  the 
employer  may  recoup  his  damages  sustained 
^iirough  the  negligent  or  unskilful  manner  in 


which  plaintiff  performed  the  work.  Supreme 
Ct,,  1817,  Grant  v.  Button,  14  Johne,,  877; 
1888,  Still  V,  Hall,  20  Wend,,  51 ;  Ives  v.  Van 
Epps,  22  Id.,  155. 

23.  Where  there  are  deficiencies  in  work 
done  under  a  contract,  although  the  defendant 
accepts  the  work,  he  may  claim  damages  for 
the  deficiencies  by  way  of  recoupment.  K 
r.  Com.  PI,  1857,  Bloodgood  «.  Ingoldsby,  1 
Eilt,  888. 

24.  In  an  action  upon  notes  given  to  plain- 
tiff for  his  wages  as  a  workman  in  defendant's 
iron  works,  the  defendant  may  recoup  dam- 
ages for  the  plain  tiff  *s  destroying  and  injuring 
drawings,  plans,  models,  &c.,  in  the  factory, 
contrary  to  his  duty.  Supreme  Ct.,  1850,  Al- 
laire Iron  Works  v,  Guion,  10  B<vrb,,  55. 

25.  But  as  damages  allowed  by  way  of  re- 
coupment are  only  such  as  arise  from  plain- 
tiff ^s  breach  of  contract,  the  deduction  must 
be  limited  to  the  actual  loss.  Nothing  can  be 
allowed  for  malice.    lb. 

26.  Labor  and  materials.  That  in  an  ac- 
tion for  labor  and  materials  the  defendant  may 
claim  a  reduction  from  the  contract  price,  by 
showing  imperfection  in  the  articles  made  and 
delivered,  notwithstanding  they  have  been  em- 
ployed in  the  construction  of  a  building  for 
defendant.  K  Y.  Com,  PI,  1854,  Norris  v. 
La  Farge,  8  E.  D,  Smith,  875. 

27.  In  an  action  against  a  jeweller  to  re- 
cover damages  for  using  base  metal  in  the 
manufacture  for  the  plaintiff  of  articles  for 
which  the  plaintiff  furnished  pure  metal,  the 
defendant  is  entitled  to  recoup  from  the  value 
of  the  pure  metal,  and  the  sum  paid  him  for 
his  services,  the  value  of  the  articles  as  manu- 
factured, which  were  retained  by  the  plaintiff. 
K  Y,  Com.  PI,  1855,  Harris  «.  Bernard,  4  E. 
D.  Smith,  195. 

28.  Carrier.  In  an  action  to  recover  freight, 
the  owner  of  the  goods  cannot  claim  to  recoup 
the  amount  he  has  paid  as  an  additional  pre- 
mium of  insurance  in  consequence  of  a  devia- 
tion by  the  vessel,  on  her  voyage.  N".  Y, 
Com.  PL,  1852,  Nye  v.  Ayres,  1  E,  D,  Smith, 
582. 

29.  Hiring  of  chattels.  Where  one  hires 
a  horse  for  a  journey,  and  the  horse  ialls  lame 
without  fault  of  the  bailee,  he  may,  in  a  suit 
by  the  bailor  for  the  hire,  recoup  expenses 
to  which  he  has  been  put  in  taking  care  of  the 
horse  and  completing  the  journey.  Supreme 
Ct.,  1848,  Harrington  v.  Snyder,  8  Barb.,  880. 
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30.  In  an  action  for  the  hire  of  a  vessel, 
althoagh  npon  a  charter-party  under  seal,  the 
defendant  may  show  a  fraudulent  misrepre- 
sentation of  her  capacity  made  by  plaintiff  at 
the  time  of  her  hiring,  as  a  ground  of  reducing 
the  recovery.  Supreme  Ot^  1835,  Johnson  9. 
Miln,  14  Wend.,  196. 

31.  Landlord  and  tenant  In  an  action 
for  rent,  or  for  use  and  occupation,  the  tenant 
Day  recoup  damages  for  the  landlord's  breach 
of  an  agreement  to  repair ;  though  he  cannot 
set  them  off,  under  the  statute.  [Distinguish- 
ing 4  Wend.,  606;  12  Id.,  529;  15  Id.,  669; 
and  following  4  Id.,  488 ;  8  Id.,  109 ;  26  Id., 
672.]  Supreme  Ct,  1844,  Whitbeck  ©.  Skinner, 
7  ffill,  68;  S.  P.,  1848,  Dorwin  v.  Potter,  6 
Den.,  806.  Ct  of  Appeals,  1849,  Nichols  v, 
Dosenbnry,  2  i\r.  F.  (B  Comet),  288. 

32.  But  he  can  recoup  only  the  amount  the 
repairs  would  have  cost,  and  not  special  dam- 
ages. Supreme  Ct,  1848,  Dorwin  v.  Potter, 
5  Den,,  806. 

33.  In  an  action  for  rent,  the  tenant  cannot 
recoup  damages  for  tortious  acts  of  workmen 
employed  by  the  landlord,  entering  under  a 
privilege  reserved  to  the  latter,  to  make  re- 
pairs. N",  T,  Superior  Ct,  1848,  Oram  v.  Dres- 
ser, 2  San^,,  120. 

34.  Acts  of  the  landlord,  disturbing  the 
tenant  in  the  beneficial  enjoyment  of  the  de- 
mised premises,  cannot  be  set  up  as  a  ground 
of  recoupment,  unless  such  acts  amount  to  an 
eviction.  Ot.  of  Appeals,  1869,  Edgerton  «. 
Page,  10  Abbotts'  Fr.,  119 ;  S.  0.,  less  fully,  20 
K  T.  (6  Smith),  281 ;  affirming  S.  0.,  1  mit, 
820 ;  6  AbbotW  Fr,,  1 ;  14  Bote,  Fr.,  116.* 

35.  In  an  action  by  the  lessor  for  rent,  the 
lessee  may  recoup  damages  for  a  breach  of  a 
covenant  for  quiet  ei^joyment.  The  cases  hold- 
ing that  the  tenant  cannot,  in  an  action  for 
rent,  set  up  a  breach  by  plaintiff  of  a  covenant 
in  the  same  lease  [2  Wend.,  407 ;  12  Id.,  629 ; 
16  Id.,  669],  have  been  disapproved.  It  is 
now  well  established,  that  in  an  action  for 
breach  of  a  contract,  the  defendant  may  show 
that  the  plaintiff  has  not  performed  the  same 
contract  on  his  part,  and  may  recoup  his 
damages  for  such  breach,  whether  liquidated 
or  not.  [22  Wend.,  166;  8  Hill,  171.]  Ct, 
Iff  Appeals,  1866,  Mayor,  &c.,  of  K  Y. «.  Mabie, 
IZ  IT.  Y.  (Z  Kern.),  161. 


*  The  decisioD  at  Bpecial  term  is  reported,  12  Bow, 
/v.,  58. 


36.  In  an  action  for  rent,  the  tenant  may 
show  he  was  induced  to  enter  into  the  lease 
by  a  fraudulent  misrepresentation  by  the  les- 
sor,— e.  g.,  that  the  premises  leased  compre- 
hended land  not  in  fact  included, — and  he  may 
recoup  his  damages  thereby  sustained.  Su- 
preme Ct.,  1841,  Allaire  f>.  Whitney,  1  Bill, 
484.  Ot  of  Appeals,  1848,  Whitney  c.  Allaire, 
1  N.  T.,  806;  affirming  S.  0.,  4  Den.,  564. 


REDUMPTION. 

1.  Only  one  entitled  to  the  legal  estate  of 
the  mortgagor,  or  claiming  a  subsisting  in- 
terest under  him,  can  sue  in  equity  for  a  re- 
demption of  a  mortgage.  Ot  of  Brron, 
1812,  Grant  v.  Duane,  9  Johns.,  691. 

2.  A  junior  mortgage  not  yet  payable  gi^es 
no  right  to  sue  to  be  enabled  to  pay  and  be 
subrogated  to  a  prior  mortgage,  unless  shown 
to  be  necessary  for  protection.  Subrogation 
proceeds  on  the  ground  of  necessity  for  pro- 
tection; and  this  exists  when,  in  order  to 
make  the  junior  claim  beneficial  or  available, 
it  is  necessary  to  disengage  the  property  from 
the  previous  incumbrance.  N".  T.  05wi.P/., 
8p.  T.,  1856,  Jenkins  «.  Continental  Ins.  Co., 
12  Hov>.  Fr.,  66. 

3.  A  junior  incumbrancer  by  mortgage 
has  a  right  to  redeem  from  a  senior  mortgagee, 
and  have  an  assignment  of  the  security  to  pro- 
tect and  enforce  his  own  rights,  instead  of 
having  it  declared  satisfied.  So  heU,  in  a  pe- 
culiar case.  Supreme  Ot,  1848,  Pardee  «.  Van 
Anken,  8  Ba/rb.,  684;  8. 0.,  6  K  Y.  Leg.  OK 
878. 

4.  Of  the  right  of  redemption,  and  the  dis- 
tinction between  redemption  by  the  owner  of 
the  fee  and  by  the  owner  of  a  less  estate.   lb. 

5.  Must  redeem  whole.  In  general,  one 
having  an  equity  of  redemption  in  a  portion  of 
mortgaged  premises  must  redeem  the  whole. 
[12  Ves.,  48;  4  Kent's  Com.,  168;  2  Hoffm. 
Oh.  Pr.,  157.]  The  mortgagee  may  insist  up- 
on a  full  redemption,  and  the  rule  is  nndonbt- 
edly  mainly  for  his  benefit  Supreme  CU 
1868,  Boqut  v.  Oobum,  27  Barb.,  280. 

€u  Redemption  of  a  part,  allowed  in  a  peca- 
liar  case.    lb. 

7.  Mode.  If  the  property  is  sold  under  the 
power,  and  the  mortgagor  comes  into  equity 
for  relief,  it  must  be  by  a  bill  to  redeem ;  be 
cannot  have  a  decree  merely  for  a  resale.  [5 
Johns.  Oh.,  85.]  F.  Ohan.  Ot.,  1888,  Gold- 
smith f .  Osborne,  1  Edto.,  560. 
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a  Tho  awignees  of  a  tenn  for  years  may, 
to  protect  their  estate,  redeem  a  mortgage 
g^Ten  by  their  lessor  prior  to  the  lease,  even 
though  the  leasehold  premises  consist  of  but 
a  part  of  the  lands  covered  by  the  mortgage. 
And  on  redemption,  the  redeeming  party  has 
a  right  to  an  assignment  of  the  mortgage  re- 
deemed, and,  if  it  be  recorded,  a  right  to  re- 
quire the  mortgagee  to  acknowledge  the  as- 
signment. Gt,  of  Appeali^  1858,  Averill  «. 
Taylor,  8  K  Y.  (4  Seld.),  44. 

9.  On  a  bill  to  redeem,  ftirther  time  should 
not  be  given  for  the  payment  of  the  money. 
Chancery^  1819,  Brinckerhoff  v,  Lansing,  4 
Johns,  Ch,^  65. 

10.  The  practice  in  reference  to  allowances 
of  time  on  a  bill  to  redeem,  stated  at  length. 
Ferine  c.  Dunn,  4  Johm,  Oh,y  140, 

11.  Under  the  Bankmpt  Act  {U.  S,  Stat,, 
1841,  §  8), — which  provides  that  "no  suit 
shall  be  maintainable  by  or  against  the  as- 
signee, or  any  person  claiming  an  adverse  in- 
terest, touching  the  property  and  rights  of 
property  of  the  bankrupt,  unless  brought  with- 
in two  years  after  the  declaration  and  decree  of 
bankruptcy,  or  after  the  cause  of  suit  shall  first 
have  accrued," — Eeld,  that  where  the  equity 
of  redemption  of  the  mortgagor  was  transferred 
to  his  assignee,  and  the  mortgage  was  fore- 
closed, the  assignee  not  being  a  party,  a  pur- 
chaser at  the  assignee's  sale,  subsequent  to  the 
foreclosure  and  sale  under  the  mortgage,  had  a 
right  to  redeem  even  after  the  lapse  of  the  two 
years.  Supreme  Ot,,  Sp,  71, 1858,  Burnham  «. 
De  Bevorse,  8  Eoio.  Fr,,  169.  Compare,  how- 
ever, Cleveland  «.  Boerum,  27  Barb^  252; 
affirming  S.  C,  28  Id,,  201 ;  8  AhhoM  Pr,, 
294;  q,  v.,  LnaTATiONS,  292. 

12.  Dowreio.  The  mortgagee  in  lawful 
possession,  or  one  in  possession  under  foreclo- 
sure and  a  sale,  by  a  suit  to  which  the  wife  of 
the  owner  of  the  equity  of  redemption  was  not 
a  party,  may  defend  such  possession  at  law 
against  her  claim  to  dower,  for  he  has  the  le- 
gal tide,  and  her  claim  is  subordinate  thereto, 
so  long  as  the  mortgage-debt  is  unpaid ;  but 
she  is  entitled  to  redeem,  and  may  maintain 
a  suit  therefor.  K,  T,  Superior  Ot,,  1858, 
Wheeler  v.  Morris,  2  Boew,,  524. 

13.  The  right  of  a  dowress  to  redeem,  dis- 
cussed. Bell  fj.  Mayor,  &c.,  of  K  Y.,  10 
Paige,  49. 

14.  Mortgage  and  Judgment  Where  there 
were  two  mortgages,  and  the  prior  mortgagee 


held  a  judgment  younger  than  the  second 
mortgage  under  which  he  had  sold  and  become 
purchaser  of  the  equity  of  redemption ; — Held, 
that  on  his  bill  to  foreclose  the  right  of  the 
second  mortgagee,  the  latter  was  entitled  to 
redeem  on  payment  of  his  mortgage  alone 
without  the  judgment  Clumcery,  1818,  Mc- 
Kinstry  «.  Mervin,  8  Johns,  Ch.,  466.     . 

15.  Tacking.  Where  a  subsequent  judg- 
ment or  mortgage  creditor  offers  to  redeem, 
the  mortgagee  cannot  tack  a  debt  due  to  him 
from  the  mortgagor,  secured  by  another  mort- 
gage on  different  property,  nor  any  other  debt 
which  is  not  a  charge  upon  the  premises  sought 
to  be  redeemed,  and  of  which  such  creditor 
was  not  bound  to  take  notice.  Ohancery^ 
1821,  Burnet  v.  Denniston,  6  JoKmt,  Ch,,  85. 

16.  That  creditors,  by  judgment  or  mort- 
gage, whose  liens  attach  intermediate  a  prior 
mortgage  and  a  statute-foreclosure  of  it,  may 
redeem.  Chancery,  1888,  Benedict  v,  Gil- 
man,  4  Paige,  58;  1884,  Yroom  v.  Bitmas, 
Id,,  626. 

17.  A  judgment-creditor  of  one  who  had 
conveyed  by  an  absolute  deed,  with  a  parol 
agreement  Uiat^t  shall  stand  as  security,  per- 
mitted to  redeem.  Chancery,  1884,  Van  Bn» 
ren  «.  Olmstead,  5  Paige,  9. 

18.  If  a  junior  judgment-creditor  takes  a 
conveyance  from  the  purchaser  on  a  statute- 
foreclosure,  and  then  conveys  with  warranty^ 
his  right  to  redeem  is  extinguished.  Chan- 
cery, 1884,  Yroom  o.  Ditmas,  4  Paige,  526. 

19.  That  a  judgment-creditor,  though  he 
has  not  made  his  lien  specific  by  a  sale  of  the 
land,  is  entitled  to  redeem  from  a  mortgagee 
in  possession  under  a  foreclosure  to  which  such 
judgment-creditor  was  not  a  party.  Ct,  of 
Appeals,  1852,  Brainard  v.  Cooper,*  10  IT,  Y. 
(6  Seld,),  856. 

20.  That  a  judgment-creditor  of  the  mort- 
gagor of  leasehold  premises  may  file  his  bill  ta 
redeem,  after  execution  returned  unsatisfied. 
A.  V,  Chan,  Ct,,  1840,  Quin  v,  Brittain,  ffoffm,, 
858. 

21.  A  judgment-creditor  who  has  sold  mort- 
gaged premises  at  a  sheriff*s  sale,  and  who  has 
purchased  the  property  and  received  a  sheriff^s 
deed,  may  pay  off  a  previous  mortgage,  and 
thus  wipe  away  all  incumbrances ;  but  he  i» 
not  entitled,  on  payment  of  the  amount  due, 
to  demand  an  assignment  of  the  bond  and^ 
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mortgage.  The  ooart  has  no  power  to  oompel 
•one  person  to  sell  or  assign  to  another  a  secu- 
rity or  chose  in  action,  unless  snch  transfer  is 
shown  clearly  to  be  indispensable  to  the  attain- 
ment of  complete  Justice,  the  protection  and 
preservation  of  some  unquestionable  right,  or 
the  prevention  of  some  manifest  wrong.  Sur 
preme  Ct.^  Sp.  7.,  1862,  Dauchy  «.  Bennett, 
7  H0W.  Pr.y  875;  distinguishing  Pardee  v. 
Van  Anken,  8  Barb.,  684;  8.  0.,  6  K  7.  Leg. 
Ohs,,  878. 

22.  Affidavit  Under  the  Laws  of  1886, 
798, — permitting  redemption  by  mortgagees, 
and  requiring  the  production  of  an  affidavit 
of  the  amount  due,  or  to  become  due,  made 
by  the  mortgagee,  "  his  assignee,  attorney,  or 
agent," — the  mortgagor  may  be  the  "  agent" 
of  the  mortgagee,  and  his  affidavit  is  sufficient. 
V.  Chan.  Ct,  1840,  Augur  tJ.  Winslow,  OlarJce, 
268. 

23.  AoooontiJig.  The  right  to  redeem 
chattels,  as  much  as  that  to  redeem  real  prop- 
erty, carries  with  it  the  right  to  an  accounting 
for  profits  up  to  the  time  of  the  decree.  Su- 
jpreme  OU,  1869,  Pratt  «.  Stiles,  17  Bow,  Pr,, 
211 ;  S.  0.,  9  AUotW  Pr.,  160. 

As  to  the  right  of  Jadgment-creditora  and 
others  to  redeem  from  judicial  sales,  see  Exs- 

OUTION.  • 

As  to  the  right  of  a  Mortgagor  to  redeem 
from  the  mortgagee,  see  Mobtoaos. 
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L  Ik  AcrioKs  at  Common  I«aw. 

1.  In  what  Cases  allowed. 

JL  An  action  of  covenant  is  not  referable 
where  it  embraces  sundry  items  of  special 
damages  but  no  account.  Supreme  Ct,  1880, 
Thomas  v.  Reab,  6  Wend.,  603. 

But  a  long  account  may  exist  where  cove- 
nant is  the  remedy.  1888,  Bloore  f>.  Potter, 
9  Wend.,  4S0. 

2.  Where  there  is  no  account  between  the 
parties,  in  the  ordinary  acceptation  of  that 
term,  the  cause  cannot  be  referred,  althongh 
there  may  be  many  items  of  damage.  [6  Wead., 
608 ;  19  Id.,  21, 108.]  So  held,  in  an  action  of 
covenant  to  recover  many  years'  rent,  payable 
in  fowls,  &c.,  defendant  not  claiming  payments, 
but  only  that  he  never  was  liable.  Supreme 
Ct.,  1844,  Yan  Rensselaer  t>.  Jewett,  6  SiU, 
878;  Sp.  T.,  1856,  Dewey  v.  Field,  18  JSw. 
Pr.,  487.  K  7.  Superior  Ct,  Sp.  T.,  1856, 
McOullough  tJ.  Brodie,  Id.,  846. 

3.  An  action  in  tort,  though  it  maj 
involve  many  items  of  damage  is  not  referable, 
and  a  reference  by  consent  is  an  arbitration, 
and  puts  the  cause  out  of  court.  Supreme  Ct.^ 
1837,  Silmser  v.  Redfield,  19  Wend.,  21. 

The  same  principle  applies  under  the  Code. 
J^.  T,  1850,  McMaster  c.  Booth,  4  Eow.  Pr., 
427;  S.  0.,  8  Coden.,n\. 

4.  An  action  of  tort  could  not  (before  the 
act  of  1846)  be  referred.  Supreme  Ct.,  1846, 
Beardsley  v.  Dygert,  8  Den.,  880;  and 'see 
Harris  v.  Bradshaw,  18  Johns.,  26. 

5.  A  cause  which  Involves  both  a  long  ao- 
bount,  and  damages  for  breach  of  special  agree- 
ment, may  be  referred,  and  the  referees  pass 
upon  both.  Supreme  Ct,,  1840,  Lee  v.  Tillot- 
son,  24  Wend.,  887. 

6L  Collateral  account  It  is  not  a  case 
proper  for  a  reference  within  the  act,  when 
the  accounts  will  arise  collaterally,  and  are 
not  the  immediate  object  of  the  suit.  Su- 
preme Ct.,  1801,  Todd  ads.  Hobson,  8  Mm. 
Cos.,  2  ed.,  517. 

7.  The  following  cure  not  accounts.  Four 
items.     Parker  c.  Snell,  10  Wend.,  577. 

One  bill  of  fifty  items  delivered  at  one  time. 
Swift  t.  Wells,  2  How.  Pr.,  79. 

A  bill  of  seven  items  upon  only  two  dif- 
ferent dates.    Smith  v.  Brown,  8  Eow.  Pr.,  9. 

One  bill  of  lading,  of  eleven  different  items. 
Miller  v.  Hooker,  2  How.  Pr.,  171. 

8.  In  an  insurance  case  turning  solely  on 
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a  great  namber  of  items  of  injnry,  and  on  the 
amoimt  of  the  loss,  there  being  no  qnestion  of 
law,  a  reference  was  ordered.  Samble  v.  Me- 
chanics' Fire  Ins.  Oo.,  1  ffall^  560. 

9.  In  oroflB-sults,  where  one  had  been  re- 
ferred, in  which  all  might  be  obtained  that 
conld  be  gained  by  a  reference  in  the  other, 
the  latter  was  refused.  Codwise  v.  Hacker,  2 
Cat,,  251 ;  8.  0.,  Ool.  A  G,  CoB.y  401. 

A  joint  reference  ordered  in  cross-suits. 
Hart  t>.  Trotter,  4  Wend.^  198. 

10.  Coosent  An  action  does  not  lie  upon 
a  report  of  referees  pursuant  to  a  rule  \>j 
consent  in  assumpsit,  for  the  consent  precludes 
the  objection  that  the  case  did  not  require  the 
examination  of  long  accounts.  It  is  not  an 
award,  but  a  report,  and  judgment  may  be  had 
upon  it.  Supreme  Ot,^  1820,  Harris  «.  Brad- 
shaw,  18  Johns.^  26. 

U.  Point  of  law.  A  reference  will  not 
be  granted,  where  it  appears  that  questions 
of  law  will  arise.  Supreme  CUy  1801,  De 
Hart«.  Oovenhoven,  ^JohM.  Caa.^  402;  1804, 
Codwise  t^.  Hacker,  2  (7ai.,  251 ;  S.  0.,  Col.  db 
C,  Gas.,  401 ;  1805,  Low«.  Hallett,  8  Gai,,  82 ; 
1807,  Adams  «.  Bayles,  2  Johm,^  874;  1845, 
Ives  v,  Vande water,  1  How.  Pr^  168. 

12.  Affidavit  to  oppose  on  this  ground 
must  set  forth  the  point  Supreme  Gt.^  1810, 
Salisbury  «.  Scott,  6  Johns,^  829;  1808, 
Lusher  n.  "Walton,  1  (7ai.,  150 ;  S.  0.,  Gol,  4b 
G.  Cos.,  206. 

To  the  contrary,  1805,  Low  v.  Hallett,  8 
GaL,  82 ;  and  see  Adams  v.  Bayles,  2  Johm., 
874. 

13.  The  court  must  be  satisfied  that  they 
will  be  questions  of  real  difficulty.  Supreme 
Gt,  1826,  Anonymous,  5  Goto,,  428.  Compare 
Shaw  f>,  Ayrs,  4  /A,  52. 

14.  TTnanfhortzed  reference.  A  submis- 
sion of  the  suit,  and  all  matters  in  difference, 
to  arbitrators  generally,  without  any  stipula- 
tion to  enter  Judgment  upon  their  determina- 
tion, is  a  discontinuance.  [2  Wend.,  50'6 ;  18 
Johns.,  22.]  Supreme  Gt.,  1884,  Towns  «. 
Wilcox,  12  Wend.,  508. 

So  is  the  reference  of  a  referable  cause  to 
less  than  the  legal  number  of  referees.  1829, 
Rathbone  «.  Lownsbury,  2  Wend.,  505. 

For  Oihar  oaaes,  see  Absitbation. 


Daay  review  it  and  revoke  it*  [6  Wend.,  508  \ 
26  Id.,  687.]  Supreme  Gt.,  1844,  Van  Rensse- 
laer «.  Jewett,  6  Hill,  873. 

16.  Moving.  Notice  of  motion  to  refer  is 
not. confined  to  first  day  of  term;  it  may  be 
given  afterwards,  on  showing  excuse.  Su- 
preme CU,  1808,  Bedle  t^.  Willett,  1  Gai.,  7; 
S.  0.,  Gol  <fe  G.  Gas,,  148. 

17.  An  eiffidavit  to  move  for  reference  must 
be  made  by  the  party,  or  give  an  excuse  for 
the  omission.  Supreme  Gt^,  1848,  Wood  «• 
Crowner,  4  Hill,  548 ;  1845,  Mesiok  «.  Smithy 
2  Houi,  Pr.,  7;  1846,  Ross  «.  Beecher,  2  Jd.^ 
157;  Little  c.  Bigelow,  Id.,  164. 

10.  The  fact  that  plaintiff  resided  in  a  re- 
mote part  of  the  county,  and  could  not  con- 
veniently come  up  to  make  affidavit,  is  not 
sufficient  excuse.  Supreme  Ct.,  1846,  Little 
c.  Bigelow,  2  Hoio.  Pr.y  164. 

19.  The  affidavit  need  not  state  the  venue. 
Supreme  Gt.,  1824,  Cleveland  9.  Strong,  2  Goui., 
448 ;  1827,  Feeter  c.  Harter,  7  Id.,  478. 

It  must  state  that  issue  is  joined.  1824, 
Jansen  v.  Sappen,  8  Id.,  84. 

—  in  law  as  well  as  in  fact  1846,  Dutcher 
e.  Wilgus,  2  Bow.  Pr.,  180. 

20.  Pendency  of  demurrer  going  to  the 
whole  cause  of  action  precludes  the  motion. 
Supreme  Gt.,  1824,  Jansen  v.  Tappen,  8  Gow., 
839. 

21.  Nominating. .  A  notice  of  motion  to 
refer  must  name  referees.  Supreme  Gt.,  1808, 
Bedle  «.  Willett,  1  Gai.,  7;  S.  C,  Gol  S  G. 
Gae.,  148;  Lusher  v.  Walton,  1  Gai.,  150;  S. 
0.,  Gol  &  G.  Gae.,  206. 

22.  The  mover  is  always  entitled  to  nomi- 
nate two  of  the  three  referees.  Supreme  Gt., 
1824,  Backus  0.  Smith,  8  Oow.^  844. 

23.  When  both  parties  move,  he  whose 
papers  are  first  served  has  the  preference  in 
naming  two.  Supreme  Gt.,  1828,  Graham  v. 
Wood,  1  Wend.,  15. 

24.  On  the  motion,  if  the  parties  are  not 
agreed,  each  names  one  and  the  court  the 
third.  Supreme  Gt.,  1844,  Gott  v.  Owen,  7 
Hill,  156. 

25.  Residence.  Referees  must  reside  in  the 
county  in  which  the  venue  is  laid.  Supreme 
Gt.,  1882,  Chubb  v.  Berry,  7  Wend.,  488 ;  1814, 
Sherwood  «.  Tremper,  11  Johns.,  406. 


2.  Appointment  o/Beferees. 
._^^..._  ,  «l*  Before  the  Bevieed  Stetates  it  conld  not  be  or- 

15.  The  olrouit  Judge  may  order  a  refer-   aered  at  circuit.    Williams  •.  Green,  ZOiU.,m; 
ence  like  the  Supreme  Court,  but  the  court  |  s.  C,  Col.  <t  C.  Cos.,  470. 
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26.  Offorinflb  at  the  notice  of  motioDf  to  ad- 
mit the  items  of  the  account,  is  an  answer  to 
the  motion.  Supreme  Ot,  1846,  Mnllin  v, 
Kelly,  8  Sow.  Pr.,  12. 

27.  Motion  to  rabstitate  referees  where 
the  one  who  had  kept  the  minutes  of  the 
hearing  had  died,  and  his  representatires  re- 
fused to  deliver  them  to  the  others,  so  that 
the  case  might  be  settled,  until  his  fees  were 
paid,— denied.  Westbrook  9.  Dubois,  8  JTbto. 
Pr.,  26. 

8.  ThsHMHng. 

28.  Place.  For  the  more  conrenient  ex- 
amination of  witnesses,  a  party  may  hare  an 
order  granting  referees  leave  to  meet  in  a 
county  other  than  that  in  which  the  venue  is 
laid,  on  terms  of  paying  the  expenses  of  the 
referees,  while  attending  such  meeting.  Su- 
preme CU^  Bp.  T^  1847,  Pierce  «.  Yoorhees,  8 
E(AJb,  Pr.,  111. 

29.  TlmA.  That  in  the  country,  it  is  not 
necessary  that  the  referees  should  be  together 
and  commence  the  hearing  within  an  hour  of 
the  time  noticed.  They  may  wait  till  the  after- 
noon for  one  of  their  number  who  is  absent. 
Small  V.  Deforest,  2  JKw.  iV.,  176. 

30.  In  action  of  account,  it  is  not  neces- 
sary to  notify  a  defendant  who  has  not  ap- 
peared. Supreme  Ot.^  1888,  Jacobs  v.  Foun- 
tain, 19  WetuLy  121. 

31.  A4|oanimenta.  Befereee  have  a  rea- 
sonable discretion  as  to  adjournments,  and  if 
they  unreasonably  refbse  one,  the  report  may 
be  set  aside.  Supreme  Ct.y  1801,  Forbes  «. 
Frary,  2  Johns.  Oat.,  224. 

32.  Under  2  Rev.  Stat.,  884,  §  48,  the  referees 
have  no  power  to  ac(Journ  beyond  the  then 
next  term  of  the  court,  on  the  application 
of  one  plaintiff  and  without  the  consent  of 
the  other.  Supreme  Ot,  1840,  Jackson  «. 
Ives,  22  Wend.^  687;  1848,  Jackson  «.  Ives,  6 
Billy  260. 

But  on  their  own  motion,  they  may  so  ad- 
journ, when  necessary.  1842,  Exp.  Rutter,  8 
mil,  464 ;  S.  0 ,  1  JiT.  F.  Leg.  Ohs.,  178. 

33.  Terms.  Referees  may  impose  terms 
upon  postponing  a  hearing.  Supreme  Ot,  1884, 
Sickles  «.  Fort,  12  Wend.,  199. 

34.  The  court  will  stay  the  proceedinga 
before  referees,  on  a  proper  foundation  being 

'  laid  for  the  application  [1  Johns.  Gas.,  894 ;  1 
Oai.,  147], — e,  g.,  on  affidavit  of  the  absence 
fh>m  the  State  of  a  material  witness,  who  is 


expected  to  return  soon.  Supreme  Ot.,  1823, 
Sudam  9.  Swart,  20  Jolme.,  476. 

So  held,  notwithstanding  defendant's  omis- 
sion to  sue  out  a  commission.  1800,  Bird  «. 
Sands,  1  Johns.  Cos.,  894;  S.  0.,  Col  <t  C. 
Cos,,  107. 

35.  After  a  cause  on  trial  before  a  referee 
has  been  heard  and  summed  up,  the  referee 
may,  in  his  discretion,  grant  a  postponement 
and  receive  further  evidence  at  another  session ; 
and  if  he  refuses  to  do  so,  upon  the  sole  ground 
of  a  supposed  want  of  power,  the  court  maj 
open  the  hearing  on  terms.  Supreme  Ct^  1848, 
Packer  v,  French,  HiU  S  D.  Supp.,  108. 

3&  The  court  will  not  postpone  a  trial 
pending  before  referees,  on  the  ground  of  the 
absence  of  a  witness.  Any  error  of  the  ref- 
erees in  this  respect  is  to  be  corrected  by  set- 
ting aside  their  report  If.  Y.  Superior  Ot., 
1848,  Langley  v.  Hickman,  1  Scmdf.^  681. 

37.  All  the  referees  must  actually  meet 
and  hear  the  allegations  and  proofii,  thoogh  a 
report  by  two  of  them  is  valid.  Supreme  Ot, 
1814,  Mclnroy  e.  Benedict,  11  Johns.,  40S; 
S.  P.  declared  by  2  Sec.  Stat,  884,  $  46. 
Compare  Tates  v.  Russell,  17  Johns.,  461. 

38.  They  cannot  act,  even  to  adjourn  against 
objection,  unless  all  attend.  Supreme  (X, 
1882,  Harris  e.  Norton,  7  Wend.,  684;  and  see 
Jackson  e.  Ives,  22  7(2.,  687. 

39.  Idmlted  time.  Where  an  order  of  ref- 
erence requires  the  report  to  be  made  within 
a  limited  time,  the  power  of  the  referees  endj 
with  that  time.  Supreme  Ct.,  1800,  Brewer 
V.  Kingsley,  1  Johns.  Cos.,  884. 

40.  Trial  at  circuit.  Though  referees  have 
lost  all  power  over  a  cause  by  improper  ad- 
journment, plaintiff  cannot  proceed  to  trial  at 
the  circuit,  without  leave  of  the  court  £k- 
preme  Ot.,  1848,  Jackson  v.  Ives,  6  StU,  260. 

41.  Oath.  Any  6ne  of  the  referees  may  ad- 
minister oath  to  witnesses.    2  Seo.  SUA.,  884,  §  46. 

42.  Referees'  refusal  to  hear  ftirther  testi- 
mony'against  or  in  support  of  a  witness's  char- 
acter,— sustained.  Green  v.  Brown,  8  Beirb., , 
119. 

43.  Death  of  witnass.  Where  for  the  ao- 
commodation  of  the  referees,  at  the  dose  of 
the  examination  in  chief  of  a  witness  for  the 
defendant,  the  plaintifl^  without  waiving  ex- 
pressly his  right  to  cross-examine,  oooseoted 
to  an  adjournment,  and  the  witness  died  be- 
fore the  adjourned  day, — Held,  that  it  was 
error  for  the  referees  to  reject  the  testimoQjt 
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though  they  might  give  it  less  weight,  from 
the  faot  that  there  had  heen  no  cross-examina- 
tion. [Reviewing  many  cases.]  Ct,  of  Er- 
rors,  1844,  Forrest  v,  Kissam,  7  Hill^  463  ;  re- 
versing S.  0.,  25  Wend.,  651. 

44.  Reopening  oauae.  Referees  may  open 
a  cause,  after  it  has  been  submitted,  to  hear 
further  testimony^  Supreme  Ct,  1828,  Cleave- 
land  «.  Hunter,  1  Weiid,,  104. 

45.  Proper  order  where  a  cause  is  referred, 
and  plaintiff  neglects  to  bring  it  on.  Bissell  v, 
Lee,  16  Jokne.y  45. 

46.  Consideration  of  testimony.  Evi- 
dence which  the  referee  admitted  on  the  trial 
as  competent,  the  referee  cannot  exclude  from 
consideration  as  incompetent  in  making  deci- 
sion. Supreme  Ct,  1847,  Meyers  v.  Betts,  5 
Den,,  81. 

4.  The  Report;  and  Eeetewing  it 

47.  Meeting  and  report  It  is  irregular 
for  a  me^ority  of  the  referees  to  meet,  and 
make  their  report,  without  notifying  the  other ; 
and  such  report  will  be  set  aside.  Supreme 
Ct,  1800,  Brower  «.  Kingsley,  1  Johne.  Cos,, 
334. 

48.  Where,  by  agreement  of  the  parties,  a 
cause  was  referred  to  three  referees,  who,  or 
any  two  of  them,  were  to  report,  and  two  only 
of  the  referees  signed  the  report,  which  stated, 
that  the  subscribers,  having  heard  the  allega- 
tions and  proofs  of  the  parties,  &c., — Seld,  in 
error  on  the  judgment,  that  it  was  to  be  pre- 
sumed, that  all  the  referees  met  and  heard  the 
parties,  though  two  only  signed  the  report, 
nothing  to  the  contrary  appearing  on  the  rec- 
ord; and  were  it  otherwise,  the  objection 
could  be  taken  only  in  the  court  below.  Ct 
of  Errors,  1820,  Tates  v.  Russell,  17  Johm., 
461. 

49.  Signing.  Where  two  referees  agreed 
to  a  report,  and  the  third  dissented,  saying  to 
the  others  that  they  could  sign  the  report 
without  him,  and  it  was  understood  that  the 
cause  was  determined, — Held,  that  the  report, 
so  signed  the  next  day,  was  good.  Supreme 
Ct,  1845,  Olark  «.  Fraser,  1  How.  Pr,,  98. 

50.  Finding  of  usury.  Where  the  question 
of  usury  depends  on  the  intent  of  the  lender,  a 
report  of  referees  finding  usury  "  as  a  matter 
of  law,^*  without  any  distinct  finding  of  an 
intention  to  reserve  usury,  or  evade  the  stat- 
ute, is  erroneous.  Supreme  Ct^  1841,  Sizer  9. 
Miller,  1  Hill,  227. 


51.  Notice  of  signing  and  filing  a  report 
of  referees  need  not  be  given  to  the  unsuccess- 
ful party  or  attorney.  Supreme  Ct,  1845, 
Watson  V.  Morton,  1  How.  Pr.,  166. 

52.  Where  referees  make  a  speoial  re- 
turn of  all  the  facts  instead  of  a  report,  tliey 
may  be  ordered  to  report  by  a  day  certain. 
Supreme  Ct,  1803,  Hawkins  v.  Bradford,  1 
Cai.,  161;  S.  C,  Col.  &  C.  Cos.,  216. 

53.  The  proper  course  to  compel  referees 
to  report,  is  by  attachment,  not  by  motion  to 
vacate  the  order  of  reference.  Supreme  Ct,, 
1808,  Thompson  v.  Parker,  8  Johns.,  260. 

54.  Supplementary  or  amended  report  not 
to  be  required  where  original  report  is  sub- 
stantially sufficient.      Gafferty  v.  Keeleri  12 

Wend.,  291. 

55.  Speoial  report  of  reason  for  allowing 
plaintiffs  claim— ordered.  [2  Rev.  Stat.,  884, 
§  47.]    Stafford  v.  Bacon,  6  Hill,  264. 

56.  Mistake.  Where  referees  certify  to 
the  court,  that  they  have  overlooked  a  circum- 
stance connected  with  the  accounts  submitted, 
and  request  that  the  same  may  be  sent  back  to 
them  for  re-examination,  the  court  will  set 
aside  the  award,  and  send  back  the  accounts 
to  the  same  referees.  K  F.  Superior  Ct^ 
1828,  Brittingham  v.  Stevens,  1  Hall,  379. 

57.  Though,  in  general,  a  mistake  in  ac- 
counting may  always  be  proved,  it  cannot  be 
done,  after  close  of  proofs,  to  contradict  an 
item  admitted  on  the  hearing.  An  admission 
made  in  the  course  of  the  cause,  for  the  pur- 
pose of  superseding  proof,  is  conclusive.  Sv/- 
preme  Ct,  1840,  Olark  v.  Fairchild,  22  Wend., 
576. 

58.  Case.  The  court  will  not  review  the 
proceedings  of  referees  upon  a  case.  A  party 
may  move  to  set  aside  the  report  on  affidavits, 
and  the  court  will  order  a  special  report  if  ne- 
cessary. [2  Rev.  Stat.,  384,  §  47.]  Supreme 
Ct,  1880,  Curtis  t^.  Staring,  4  Wend.,  198. 
Compare  Ooggshall  v.  Burling,  8  Cow.,  186. 

59.  The  court  will  not,  on  error  to  the  Com- 
mon Pleas,  consider  a  mere  report  of  the  ref- 
erees, though  questions  of  law  are  presented 
by  it ;  but  they  must  be  presented  by  a  esse 
showing  that  the  questions,  sought  to  be  raised 
on  error,  have  been  passed  upon  by  the  court 
below.  Supreme  Ct,  1840,  MoPherson  v. 
CheadeU,  24  Wend.,  15. 

60.  A  report  of  referees  is  equivalent  to  a 
verdict  within  2  Rev.  Stat.,  209,  §  20 ;  and  a 
case  made  to  review  it  became  settled  at  least 
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after  twenty  days  from  the  day  of  serring  no- 
tice of  settlement.  Supreme  Ot,^  1846,  Meth- 
odist Episcopal  Church  v,  Tryon,  2  ffow.  Pr,^ 
182. 

61.  Conclusive.  The  report  of  a  referee, 
like  the  verdict  of  a  jury,  is  conclusive  where 
there  is  no  decided  preponderance  of  evidence 
against  it.  Supreme  Ct.y  1842,  Eaton  «.  Ben- 
ton, 2  Hill,  676.  Followed,  1847,  Esterly  tJ. 
Cole,  1  JBarJ.,  235;  affirmed,  Ct  of  Appeals^ 
1850,  3  N.  7.  (8  Comet),  502.  Ct.  of  Ap- 
peals, 1849,  Davis  «.  Allen,  3  ^  7.  (3  Comet.), 
168.  Supreme  Ct,  1849  [citing,  also,  8  Hill, 
256;  2  Wend.,  356],  Quackenbush  v.  Ehle,  5 
Barh,  469 ;  1849,  Carley  c.  Wilkins,  6 Id.,  557; 
S.  P.,  1848,  Green  v.  Brown,  3  Id.,  119 ;  1850, 
Durkee  v.Mott,  8  Id.,  428;  1858,  Vansteen- 
burgh  c.  Hoffman,  16  Id.,  28 ;  1853,  Woodin 
t.  Foster,  16  Id.,  146;  Sp.  T.,  1852,  Shnart  c. 
Taylor,  7  5bw.  Pr,,  251 ;  and  see  Bearss  c. 
Copley,  10  i^.  F.  (6  ^W.),  93. 

Compare,  r.s  to  the  inconclusive  effect  of  a 
referee's  report  in  an  equity  cause,  Burhans  «. 
Van  Zandt,*  7  Barh.,  91. 

62.  The  report  of  a  referee  may  be  sustained, 
although  he  improperly  admits  some  testimony, 
if,  on  rejecting  that,  enough  remains  to  support 
it.  Supreme  Ct.,  1851,  Kemeys  c.  Richards, 
11  Barb.,  312. 

63.  After  motion  to  set  aside  the  report 
of  the  referees  has  been  denied,  defendant  may 
still  be  permitted  to  open  the  report  upon  the 
merits,  where  his  laches  are  excused.  N.  T, 
Com.  PI,  (1842?),  Peterkin  «.  Ootheal,  1  N. 
T.  Leg.  Ohe,,  219. 

64.  If  the  cauae  waa  not  referablei  the 
court  cannot  review  the  report.  Supreme  Ct,, 
1846,  Beardsley  v.  Dygert,  3  Ben.,  380. 

65.  £(etting  aside.  The  court  refused  to 
set  aside  the  report  of  referees,  on  allegations 
that  they  disregarded  plaintiff^s  verbal  agree- 
ment to  wait  for  farther  testimony,  that  one 
of  them  was  at  enmity  with  defendant,  and 
that  defendant  coald  introduce  testimony  to 
reduce  the  damages.  Combs  «.  Wyckoff,  1 
Cai.,  147;  8.  C,  Col  d  C.  Cos.,  203. 

66.  Report  set  aside  where  the  facts  were 
intricate  and  obscure.  Allard  t?.  Mouchon,  1 
Jokne.  Cos.,  280. 

67.  Neglect  to  file.  A  motion  to  set  aside 
the  report  of  referees  may  be  heard,  though 


*  Reversed  on  the  merits,  Ot.  of  Appealtj  1852, 
7  M  r.  (8  Stld.),  528. 


by  the  neglect  of  the  party  in  whose  fevor  the 
report  was  made  it  has  not  been  filed.  St^ 
preme  Ct.,  1800,  Thompson  v.  Tompkins,  1 
Johns.  Cos.,  238. 

68.  After  final  Judgment  entered,  it  is  too 
late  to  move  to  set  aside  a  report  Supreme 
Ct.,  1806,  Comstock  v.  Rathbone,  1  Mni, 
138. 

69.  If  the  parties  refer  the  cause  by  coo- 
sent,  after  notice  of  motion  on  affidavits  th&t 
the  cause  is  referable,  the  court  will  not,  on 
application  of  the  party  who  swore  it  was 
referable,  disturb  the  report  on  the  ground 
that  it  was  not.  Supreme  Ct.,  1888,  Bloore 
«.  Potter,  9  Wend.,  480.  ' 

70.  Plaoe.  The  court  will  not  set  aside 
report  of  referees  because  the  referees  met  in 
a  county  different  from  the  venue,  where  the 
party  was  not  prejudiced.  Supreme  Ct.,  1807, 
Newland  «.  West,  2  Johns.,  188. 

71.  Residence.  It  is  not  ground  of  setting 
aside  a  report  that  the  referee  resides  ont  of 
the  county.  Such  objection  should  be  taken, 
if  at  all,  on  the  motion  for  a  reference.  N,  7. 
Com.  PI.,  1846,  Sniffin  ads.  Weeds,  6  K.  T. 
Leg.  Ohs.,  19. 

II.  In  Suits  iu  Equity. 

72.  Objection  to  the  partictilar  master,  if 

valid,  should  be  made  before  such  master  has 
decided  the  matter.  Chancery,  1844,  Jolinsoa 
«.  Swart,  11  Paige,  386. 

73.  Reference  to  a  vice-chancellor  of 
exceptions  to  master's  report  is  irregular  if  the 
report  was  irregular.  Chancery,  1888,  Man- 
hattan Oo.  «.  Evertson,  4  Paige,  276. 

74.  Practice  in  referring  caases  and  motioD9 
to  a  vice-chancellor  or  assistant  Ames  f. 
Blunt,  2  Paige,  94 ;  Atlantic  Insurance  Oo.  e. 
Lemar,  10  Id.,  605 ;  Oowman  «.  Lovett,  /i., 
569. 

75.  Vice-chancellor  may  execute  the  refer- 
ence though  the  suit  is  pending  before  him- 
self. Chancery,  1840,  Wetmore  t>.  Winaiw,  8 
Paige,  870. 

76.  Suit  of  infant  Beference  ordered,  in 
a  suit  by  next  friend,  for  an  infant,  to  report 
whether  the  suit  was  for  infant's  benefit.  G«rr 
f).  Drake,  2  Johns.  Ch.,  642. 

77.  In  forecloBure  casea,  where  there  are 
absent  defendants  who  have  not  been  per- 
sonally served,  and  do  not  appear,  and  one 
defendant  has  appeared  and  answered,  the 
con rt  may,  on  special  application  of  tne  com- 
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plainant,  order  a  reference  to  take  proof  of  the 
&ot8  stated  in  the  bill,  and  also,  at  the  same 
time  to  compnte  the  amount  dne  upon  the 
mortgage ;  bat  with  leave  to  the  defendant  to 
apply  to  dismiss  the  bill  for  want  of  prosecu- 
tion, if  the  complainant  neglects  to  procure  the 
master^s  report  withont  unnecessary  delay. 
Chancery,  1886,  Corning  v,  Baxter,  6  Paige, 
178. 

7a  'Where  a  fund  is  in  court;  or  in  the 
hands  of  its  officers,  it  is  a  matter  of  discretion, 
whether  to  direct  a  bill  to  be  filed,  or  order  a 
reference  to  ascertain  the  rights  of  claimants. 
Chancery,  1887,  Sweet  «.  Jacocks,  6  Paige, 
855. 

79.  On  motion  for  a  reference  in  a  di- 
vorce case,  on  the  bill  being  taken  as  con- 
fessed, it  must  be  clearly  proved  that  the 
subpcena  was  served  within  its  jurisdiction, 
and  the  original  affidavit  of  service  must  be 
produced.  F.  Chan.  CU,  1886,  Shetzler  t>. 
Shetzler,  2  Edio.,  584. 

80.  That  in  cases  of  divorce  for  impotence, 
if  the  defendant  has  not  answered  upon  oath, 
he,  or  she,  should  be  examined  before  the 
master  on  oath,  touching  the  truth  of  the  al- 
legations of  the  bill.  Chancery,  1886,  Deven- 
bagh  V,  Devenbagh,  6  Paige,  554. 

81.  Rule  165 — ^which  requires  a  special  affi- 
davit as  to  cohabitation,  dec.,  on  moving  for  a 
reference  in  divorce  suits— does  not  apply  to 
suit  founded  on  the  existence  of  another  mar- 
riage. F.  Chan,  Ct.,  1881,  Borradaile  v.  Bor- 
radaile,  1  ESad,,  40. 

82.  In  a  divorce  suit  it  is  the  duty  of  the 
master  to  examine  witnesses,  as  to  all  the  ma- 
terial fiicts  charged  in  the  bill,  and  also  whether 
there  has  been  a  condonation ;  and  to  report 
the  proofs  with  his  opinion  thereon.  Chanr 
eery,  1880,  Dodge  «.  Dodge,  1  Paige,  589; 
1842,  Pugsley  t,  Pugsley,  9  Id.,  589. 

83.  Upon  a  reference  to  a  master  in  a  di- 
vorce case,  where  the  charges  are  admitted 
by  answer  or  defnult,  the  defendant  may  ap- 
pear and  cross-examine  witnesses,  and  pro- 
duce witnesses  to  disprove  the  charges  of  the 
bill,  to  elicit  the  truth,  in  aid  of  the  conscience 
of  the  court ;  and  not  for  the  purpose  of  pro- 
tecting any  rights  of  the  defendant.  But  the 
wife  must  cross-examine,  in  such  a  cat»e,  at 
her  own  expense;  and  the  master  is  not 
bound  to  take  the  testimony  for  her  without 
compensation.  Chancery,  1847,  Perry  t>.  Perry, 
2  Barb.  Ch,,  285. 

Vol.  I  v.— 45 


84.  On  a  petition  to  rabetltate  tnuteea, 
a  reference  as  to  the  fitness  of  the  proposed 
substitutes,  and  as  to  the  necessity  of  securi- 
ty, should  be  ordered.  F.  Chan,  Ct.,  1889, 
Matter  of  Stuy  vesant,  8  Edw.,  299. 

85.  In  a  creditor's  suit  the  examination 
should  be  referred  to  a  master  near  the  de- 
fendant's residence,  except  under  special  cir- 
cumstances. Chancery,  1 841,  Bank  of  Monroe 
V.  Keeler,  9  Paige,  249. 

86.  That  under  the  Judiciary  act^  the 
court  had  no  authority  to  make  a  compulsory 
order  for  a  reference  in  an  equity  cause,  except 
of  such  matters  as  were,  under  the  former 
practice,  usually  referred  to  a  master.  Supreme 
Ct.,  Sp.  T.,  1847,  Stewart «.  Gardner,  8  Hew. 
Pr.,  156. 

87.  Judicial  sale.  In  foreclosure  cases, 
where  a  controversy  exists  between  different 
defendants,  in  relation  to  the  order  in  which 
the  several  portions  of  the  premises  should  be 
sold,  instead  of  directing  a  sale  by  the  sheriff 
the  court  should  refer  it  to  some  suitable  per- 
son to  make  the  sale,  and  directing  the  referee 
to  sell  according  to  the  equitable  rights  of  the 
parties.  Supreme  Ct.,  8p.  T.,  1847,  Knicker- 
backer  v.  Eggleston,  8  Eeu>.  Pr.,  180. 

88.  Substance  of  an  order  of  reference  to 
appoint  a  receiver  in  a  creditor's  suit,  where 
the  defendant  appears  but  does  not  give  the 
consent  under  Rule  191 ;  and  what  questions 
defendant  is  bound  to  answer  on  his  examina- 
tion before  master, — stated.  Green  v.  Hicks, 
1  Barb.  Ch.,  809. 

89.  In  a  suit  for  specific  peifoiniance^ 
where  the  description  of  the  premises  was 
ambiguous,  the  court,  on  ordering  a  referee  to 
report  on  the  title,  directed  that  proof  as  to 
the  identity  of  the  premises  be  taken  at  the 
same  time.  F.  Chafi.  Ct.,  1840,  McWhorter  o. 
McMahan,  Clarhe,  400;  afSrmed,  Chancery^ 
1848,  10  Paige,  886. 

90.  General  principles  on  which  examina- 
tions before  a  master  are  to  be  conducted, 
regulating  and  settling  the  practice,  as  to  the 
mode  of  taking  testimony,  on  an  order  of  refer- 
ence to  a  master.  Remsen  v.  Remsen,  2  Johm, 
Ch.,  495. 

91.  Upon  a  bill  taken  as  confessed,  and 
an  order  of  reference  thereoi^  to  a  master,  such 
allegations  of  the  bill  as  are  distinct  and  posi- 
tive, are  to  be  taken  as  true,  witiiout  proof. 
Indefinite  allegations,  and  such  demands  of  the 
complainant  as  are  uncertain,  mast  be  estab- 
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lished  bj  proof.     Ohanary^  1894,  Williams  «. 
Oorwin,  Hoph,^  471. 

9Z  Master's  BnnunoDfl^reqaisites  of.  Man- 
hattan Co.  «.  Eyertson,  4  Pav«,  276. 

93.  If  serrioe  ia  on  the  solicitor,  and  the 
client  is  absent,  the  solicitor  most  attend,  or 
the  client  mnst  pay  costs  of  proceedings  to 
compel  attendance.  Chemcery^  1841,  Stow  e. 
Pearce,  9  Paige^  867. 

94.  Although  a  complainant  obtains  a  refer- 
ence, yet  the  master  may  grant  a  sommons 
under  it  to  a  defendant,  for  a  witness  to  be  ex- 
amined. [Rule  102.]  V.  (Than.  Ot.,  1889, 
Fream  v.  Dickinson,  8  Edw.j  800. 

99.  Master  oannot  issae  a  sonmioiis  on  a 
reference,  till  decree  or  order  directing  such 
reference  is  entered,  and  an  anthenticated  copy 
brought  into  his  office.  Chancery^  1848, 
Quackenbush  v.  Leonard,  10  Paige,  181. 

96.  Appofnting  reoeiver.  On  the  exami- 
nation of  the  defendant  before  the  master^  un- 
der the  order  for  the  appointment  of  a  receiv- 
er, his  counsel  cannot  cross-examine  him,  but 
may  cross-examine  the  witnesses.  [1  Paige, 
122.]  A.V.  Chan.  Ot.y  1840,  Lee  e.  Huntoon, 
Hoffm.,  447. 

97.  —  settle  issues.  In  affidavits  as  to 
witnesses,  presented  upon  a  reference  to  a 
master  to  settle  issues  to  be  tried  by  a  Jury  and 
to  determine  in  what  county  the  trial  should 
be  had,  the  matters  expected  to  be  proved 
must  be  stated.  Ohanoery,  1840,  Meach  «. 
Ohappell,  8  Paige,  185. 

98.  A  defendant  cannot  assume  the  pros- 
ecution of  a  decree  upon  the  referencci  unless 
it  has  been  oonunitted  to  him  by  order  upon 
notice  to  the  complainant.  Ohancery,  1841, 
Holley  0.  Glover,  9  Paige,  9 ;  and  see  Quack- 
enbush e.  Leonard,  10  7(2.,  181. 

99.  Ez-parte  affidavits  are  not  admissible 
on  a  reference  to  examine  into  an  alleged  con- 
tempt, unless  special  leave  is  given.  6%an- 
cery^  1889,  Oomming  «.  Waggoner,  7  Paige, 
608. 

100.  Mode  of  accoontilng  and  making  rests 
in  a  suit  for  an  account,  against  a  creditor. 
Rhinelander  «.  Barrow,  17  Johne,,  688;  af- 
firming, in  part,  S.  0.,  1  Johm,  Oh.,  650. 

101.  In  taking  the  accounts  of  co-trustees, 
it  is  proper  to  state  the  account  of  each  sepa- 
rately, even  if  they  are  eventually  liable  to  be 
charged  for  the  defaults  of  each  other  in  mis- 
applying the  funds.  The  consent  of  the  parties, 
on  the  reference,  is  equivalent  to  a  special 


provision  in  the  order  for  such  mode  of  stating 
the  accounts.  Chancery,  1844,  Spencer  e. 
Spencer,  11  Paige,  299. 

102.  Method  of  proceeding  on  an  accountr 
ing  before  a  master.  Story  v.  Brown,  4  Faigt^ 
112. 

103.  That  in  stating  an  account  between 
partners,  the  true  dates,  as  furnished  by  the 
books  themselves,  ought  to  be  aasamed. 
Chancery,  1816,  Stoughton  «.  Lynch,  2  Johnt. 
OK,  209. 

104.  A  party  in  an  account  before  a  master, 
under  the  head  of  general  expenses,  is  not  to 
be  allowed  any  thing  without  specifying  par- 
ticulars. Chancery,  1817,  Methodist  Episco- 
pal Ohurch  e.  Jaques,  8  Johm,  Oh^  77. 

109.  Where  one  party  produces  a  paper  to 
charge  the  other,  the  latter  may  use  it  in  his 
discharge.  But  where  the  discharges  are  in- 
accurate in  some  instances,  and  are  destitute 
of  precision  and  certainty  as  to  place  and  cir- 
cumstances, the  whole  may  be  r^ected.    lb. 

106.  Where  the  charges  in  the  bill  were 
specific,  setting  forth  the  items  of  the  acconnt, 
with  their  dates, — Held,  that  on  an  order  of 
reference  for  an  account,  other  matters  were 
not  open  to  inqiury.  The  general  charge  in 
the  bill,  and  prayer  for  a  full  accounting  *'  con- 
cerning the  premises'^  must  be  referred  to  the 
charges  in  detail.  Chancery,  1818,  GoDseqna 
0.  Fanning,*  8  Johne.  Oh.,  687. 

107.  An  objection  to  the  master^s  report  on 
an  accounting,  is  waived,  if  not  raised  until 
the  hearing.  [8  Johns.  Oh.,  866.]  Chancery, 
1820,  Smith  9.  Smith,  4  Johnt.  Ch.,  445. 

lOa  Remedy  for  neglect  to  prosecute 
reference.  Quackenbush  9.  Leonard,  1 0  Paigt, 
181. 

109.  Report  When  .the  court  refers  it  to 
a  master  to  examine  and  report  as  to  the  exist- 
ence or  non-existence  of  a  fact,  or  as  to  any 
other  matter,  it  is  his  duty  to  draw  the  con- 
clusion from  the  evidence  produced  before 
him,  and  to  report  that  conclusion  only.  And 
it  is  irregular  and  improper  for  him  to  set 
forth  the  evidence  in  his  report,  without  tho 
special  direction  of  the  court  [8  Brown^s  Cli. 
Oas.,  510,  n. ;  6  Ves.,  606 ;  -1  West,  0 ;  1  Newl. 
Pr.,  556]  •  Chancery,  1882,  Matter  of  Hemiap, 
8  Pcnge,  805. 

110.  It  is  irregular  to  insert  fractions  of  a 

•  Bevened  on  the  merito,  Ct.  qf  Erron^  1820, 17 
JohM,,  511. 
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cent  in  a  master^s  report.     Chancery^  1847, 
Damont  9.  NioholsoD,  2  Barb.  Ch.^  71. 

111.  Upon  a  reference  on  default  in  a  fore- 
olosure-snit  against  non-resident  defendants, 
the  master  must  "report  the  proofs  and  ex- 
aminations had  before  him.''  [2  Bev.  Stat., 
186,  §  129.]  A  mere  report  of  his  conclusions 
is  not  enough.  F.  Ohan,  Gt,^  1840,  Anony- 
mous, Cla/rlce^  428. 

112.  The  statute  requiring  the  master's  re- 
port to  state  the  proofs,  as  against  a  non-resi- 
dent, where  the  bill  has  been  taken  as  con- 
fessed (2  Rn.  Stat.,  188,  §  188),  applies  only 
where  the  bill  seeks  the  payment  of  a  debt 
from  his  property,  or  the  performance  by  him 
of  a  d^ty.  F.  Chan.  Ct,  1842,  Totten  c. 
Stnyvesant,  8  Mw.,  500. 

113.  The  master's  report  on  the  reference 
of  a  divorce  case,  must  find  the  marriage  with 
the  defendant,  the  adultery  charged,  and  no 
condonation.  [7  Paige,  689.]  V:  Ghan,  Ct., 
1840,  Dobbs  v.  Dobbs,  8  Mto.,  877. 

114.  In  divorce  cases  the  original  depo- 
sitions must  be  filed  with  the  report.  F. 
Ghan.  Ct^  1884,  Fairbanks  v.  Fairbanks,  2 
JBdw.y  208. 

115.  Reviowlni;.  The  cause  was  submitted 
to  two  members  of  the  bar  and  a  merchant  as 
referees,  by  order  of  the  court,  upon  consent, 
with  directions  to  decide  all  questions  in  dis- 
pute, "as  well  matters  of  law  as  of  fact" 
HMy  that  the  court  should  not  interfere  with 
the  decision  except  on  clear  grounds.  Ghaa- 
eery,  1814,  Roosevelt  e.  Thurman,  1  Johm,  Gh,, 
220. 

As  to  abrogation  of  practice  as  to  Refer- 
•noe  to  take  testimony,  see  Oonstitutional 
Law,  849. 

116.  Xbeceptioiie.  A  defendant  who  has 
appeared  (m  a  foreclosure  cause),  cannot  ex- 
cept to  the  master's  report  of  the  amount  due, 
on  the  ground  that  the  solicitor  was  examined 
instead  of  the  complainant,  for  that  part  of  the 
reference  concerns  the  absentees  exclusively. 
Ghancery,  1846,  Debiney  v.  OarroU,  6  Gh, 
Sent.,  87. 

117.  Since,  under  the  statnte,  the  master  on 
a  reference  in  divorce  oases  does  not  decide  on 
the  guilt  but  only  takes  and  reports  proofs, 
exceptions  cannot  be  taken  to  his  report. 
Ghancery,  1848,  Renwick  v.  Renwick,  10 
Faige,  420. 

118.  The  remedy  for  omission  to  file  the 
master's  report  in  due  time,  is  not  exception, 


but  an  application  to  the  court  to  set  aside  for 
irregularity.  Ghancery,  1842,  Seymour  «. 
Brewster,  2  Gh.  Sent.,  68. 

119.  A  master's  report  cannot  be  excepted 
to  for  mere  omission  to  report  as  to  some  mat- 
ters directed  by  the  order  of  reference.  The 
remedy  is  to  move  that  the  report  be  referred 
back.  Ghancery,  1846,  Stevenson  «.  Gregory, 
1  Barb.  Gh,,  72. 

120.  No  exception  can  be  taken  to  the  re- 
port of  a  master,  unless  the  objection  was 
made  to  him  previous  to  his  signing  his  report. 
GJumcery,  1817,  Methodist  Episcopal  Church 
V.  Jaques,  8  Johns.  Gh.,  77 ;  S.  P.,  1821,  Min- 
use  0.  Cox,  5  Id.,  441 ;  1828,  Slee  v.  Bloom,  7 
Id.,  187. 

121.  BiTor  apparent  on  the  face  of  the  re- 
port, in  a  matter  of  mere  computation,  may  be 
corrected  by  the  court,  although  no  exceptions 
have  been  filed.  [1  Yes.,  189 ;  2  Munf.,  286 ; 
1  Barb.  Oh.  Pr.,  667.]  Ghancery,  1848,  Bogert 
t?.  Furman,  10  Paige,  496. 

122.  An  exception  to  a  master's  report,  as 
to  the  manner  of  computing  interest,  must  state 
in  what  manner  the  interest  should  be  com- 
puted ;  BO  that  if  allowed,  the  master  will 
know  how  to  correct  his  report.  Ghcmeery, 
1842,  Matter  of  Crittenden,  2  Gh.  Sent.,  88. 

123.  One  who  neglects  to  examine  a  witness 
he  has  produced  before  a  master,  as  to  an  item 
which  the  witness  alone  could  explain,  cannot 
afterwards  except  to  the  report  as  incorrect 
with  regard  to  that  item.  Ghaneery,  1818, 
Barrow  v.  Rbinelander,  8  Johnt,  Gh.,  614. 

124.  It  is  too  late  to  object  to  the  regularity 
of  a  report  after  excepting  to  such  report 
Ghaneery,  1844,  Johnson  v.  Swart,  11  Paige, 
886. 

125.  Exceptions,  which  are  repetitions  of 
others,  sometimes  allowed.  Methodist  Epis- 
copal Church  V.  Jaques,  Hoph.,  468. 

126.  Practice,  on  exoeptiona  to  a  mas- 
ter's report;  on  the  review  by  him,  and  on  ex- 
ceptions to  the  amended  report.  Clark  9. 
Willoughby,  1  Barb.  Gh.,  68. 

127.  Order  to  master  to  famish  certified 
copies  of  minutes  and  testimony,  where,  from 
the  multiplicity  of  facts,  discrimination  was 
difficult, — granted,  at  the  applicant's  expense. 
Jaques  o.  Methodist  Episcopal  Ohurch,  2  JohfM. 
Gh.,  648. 

128.  Deposit  nnnecessary,  on  excepting  to 
master's  report.  Stafford  v.  Rogers,  Hoph,, 
98. 
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HL  Imt  AonoNS  ukdkb  thb  Codb  of 

Pbooedubb. 

1.  In  what  OauB  ordered. 

A.  By  ConseDt. 

129.  All  iMUOS  referable  by  written  conBent 
of  the  partieB.    Oode  of  Pro.,  |  270. 

130.  That  a  reference  is  proper  when  the 
parties  consent.  [Const.,  art.  1,  §  2.]  Supr&me 
Ct.,  Sp.  r.,  1850,  Anonymous,  8  Oodd  A,  139. 

131.  "Written.  It  is  not  necessary  to  a 
valid  reference  of  an  action,  that  the  parties 
or  their  attorneys  subscribe  a  writing  consent- 
ing to  the  reference.  If  an  order  of  reference 
is  entered,  with  their  consent,  in  open  court,  it 
is  a  "  written  consent."  Sufreme  Ot.^  1868, 
People  t>.  McGinnis,  1  Park.  Or.,  887. 

132.  The  written  consent  to  refer,  under  the 
Code  (§  270),  may  be  written  by  the  parties, 
or  by  their  attorney,  or  by  the  clerk  of  the 
court  entering  their  consent  in  the  minutes  of 
the  clerk,  or  the  referees,  who  stand  in  the 
place  of  the  court,  entering  it  in  their  minutes. 
The  parties  may  also,  by  their  acts,  waive  any 
further  writing  than  such  as  existed  in  the 
minutes  of  the  referee,  if  more  were  otherwise 
necessary.  [7  How.  Pr.,  41.]  Supreme  OL, 
£^.  r.,  1862,  Leaycroft  v.  Fowler,  7  Eow.  Pr., 
269. 

133.  "Waiver.  Where  counsel  have  agreed, 
in  open  court,  upon  a  reference  of  a  cause, 
and  have  consented  to  an  order,  and  have  ap- 
peared and  proceeded  before  the  referee,  this 
is  a  waiver  of  the  necessity  of  written  consent 
to  the  order  of  reference ;  and  the  court  will 
not  afterwards  entertain  the  objection  that  the 
consent  was  not  in  writing.  [6  Hill,  47 ;  24 
Wend.,  887 ;  6  HUl,  468 ;  8  Oomst.,  611.]  Su- 
preme  Ot,  8p.  71,  1861,  Keator  ».  Ulster  & 
Delaware  Plank-road  Co.,  7  Hw>.  Pr.,  41 ; 
Gen.  T.,  1868,  People  «.  McGinnis,  1  Pofrh 
dr.,  887 ;  and  see  Diddell  v.  Diddell,  8  AhhoM 
Pr.,  167, 171,  fu>U. 

134.  Action  for  a  divorce  for  adultery,  is 
referable,  by  consent.  Supreme  Ot.,  1868,  Peo- 
ple V.  McGinnis,  1  Park.  Or.,  887. 

135.  Where,  on  motion  to  confirm  the  re- 
port of  a  referee,  in  an  action  for  divorce,  on 
the  ground  of  adultery,  it  did  not  appear  by 
the  moving  papers  that  a  Jury  trial  had  been 
waived,  and  consent  to  the  reference  given  in 
writing,  and  flled,  as  required  by  section  266 
of  the  Code ; — Held,  that  the  reference  was 
irregular,  and  confirmation  must  be  denied. 


Supreme  Ot.,  Sp.  T.,  1866,  Diddell  c.  Diddell, 
8  AbbotU'  Pr.,  167. 

136.  In  an  action  for  divorce  for  adultery, 
where  the  adultery  is  denied  by  the  answer, 
the  court  cannot  permit  the  case  to  be  referred 
to  a  referee  to  take  and  report  testimony  to 
the  court  There  must  be  a  feigned  issue. 
[2  Rev.  Stat.,  146,  §  40.]  Supreme  CU,  Sp.  T., 
1849,  Whale  t>.  Whale,  1  Code  B.,  116. 

137.  Order,  oath.  If^  on  a  stipulation  to 
refer,  the  parties  appear  and  proceed  before 
the  referee,  without  objection,  the  referee  has 
Jurisdiction,  though  he  had  not  been  sworn, 
and  no  rule  of  court  had  been  entered.  The 
court  will  enter  an  order  of  reference  nuna 
pro  tunc,  if  necessary.  Supreme  Ct.,  1861, 
Whalen  «.  Supervisors  of  Albany,  6  How.  Pr., 

278. 

The  contrary  held,  where  infants  were  par- 
ties. Supreme  Ct.,  Sp.  T.,  1860,  Litchfield  «. 
Burwell,  6  E<w.  Pr.,  841;  S.  C,  9  N.  7. 
Leg.  Obi.,  182. 

138.  Want  of  preUmlnary  decree.  Where 
parties  have,  by  stipulation,  appointed  a  ref- 
eree to  take  an  account,  no  objection  can  be 
taken  to  his  report,  on  the  ground  that  no  pre- 
liminary decree  for  an  account  had  been  made. 
Supreme  Ct.,  1861,    Ludington   v.  Taft,  10 

B(K'b.,  447. 

139.  Departure  from  consent.  In  a  case 
in  which  the  plaintiff  has  a  right  to  a  Jury 
trial,  unless  referred  by  consent,  in  writing,  if 
a  stipulation  is  entered  into  to  refer  the  cause 
to  A.,  an  order  entered  referring  it  to  B.,  with- 
out consent  of  the  plaintiflE;  is  a  nullity.  The 
court  has  no  Jurisdiction  to  make  such  order. 
[8  Barb.,  262.]  Supreme  Ct.,  Sp.  T.,  1862, 
Haner  «.  Bliss,  7  How.  Pr.,  246. 

140.  Bnbatitating.  That  if  a  cause  not  ref- 
erable without  consent,  is  referred  upon  con- 
sent to  a  referee  named  by  one  of  the  attor- 
neys, the  court  ought  not  to  substitute  a  new 
referee  without  the  same  consent.  Supreme 
Ct.,  Sp.  T.,  1867,  Billings  v.  Vanderbrek,  16 
Hiw.  Pr.,  296. 


B.  Compulsory  Eeference. 

141.  Carriera.  An  order  of  reference  is 
unauthorized  in  an  action  to  recover  damages 
for  the  loss  of  goods  delivered  to  the  defend- 
ants, as  common  carriers,  where  the  case  does 
not  involve  the  examination  of  a  long  account. 
Supreme  Ot.,  Sp.  T.,  1862,  Hewitt  v.  Howell, 
8  How.  Pr.,  846. 
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142.  Action  to  set  aside  aurignment.    An 

iBsue  of  fact  in  an  action  against  a  judgment- 
debtor  and  his  assignee,  to  set  aside  hn  assign- 
ment for  fraud,  and  not  involving  the  exami- 
nation of  a  long  aooount,  cannot  be  referred 
except  by  consent.  If  such  consent  is  with- 
held, the  action  must  be  tried  hj  the  court, 
unless  the  court  order  it  to  be  tried  by  a  Jury. 
A  reference  to  take  and  certify  the  evidence, 
is  not  authorized.  Supreme  Ct,^  3p,  T,^  1855, 
Draper  t».  Day,  11  Bmo.  Pr,,  489. 

143.  In  an  action  for  specific  perform- 
cmce,  the  question  whether  a  good  title  can 
be  made,  is  generally  one  for  a  referee,  and  so 
also  the  accounting.  But,  by  consent,  those 
matters  may  be  inquired  into  by  the  court 
SuprerM  Ot,^  1867,  Wright  «.  Delafield,  28 
Barb.,  498.    (Reversed,  26  K  F.,  266.) 

144.  In  causes  of  an  equitable  nature 
where  facts  other  than  those  presented  by  the 
issues  in  the  pleadings  are  necessary  to  be 
known  to  the  court,  in  order  to  enable  them 
to  frame  the  proper  decree,  the  court  have 
power,  not  only  by  the  Oode,  but  as  a  court 
of  equity,  to  order  a  reference  for  the  purpose, 
"The  former  practice  in  this  respect  is  not  in- 
consistent with  the  Oode.  Supreme  Ct,^  S$>.  71, 
1858,  Elmore  «.  Thomas,  7  Abbotts^  Pr.^  70. 

145.  Thus  where  in  an  action  brought  by  a 
married  woman,  by  her  next  friend,  the  an- 
swer did  not  claim  affirmative  relief;  but  the 
referee  to  whom  the  cause  was  referred,  re- 
ported that  the  defendant  was  entitled  to  judg- 
ment for  the  recovery  of  a  deposit  paid  by  him 
•in  the  transaction  sued  upon,  and  for  costs ; — 
HelA^  on  defendant's  motion,  1.  That  the 
proper  course  was  to  refer  it  to  the  same  ref- 
eree to  ascertain  and  report  upon  the  facts 
stated  in  the  moving  papers,  and  to  report  *a 
particular  description  of  the  plaintiff's  real 
estate,  in  order  to  a  final  decree.  2.  That  the 
next  friend  should  be  required  to  show  cause 
why  he  should  not  pay  the  defendant's  costs. 
lb, 

146.  In  an  action  to  dissolve  a  partner- 
ship^ and  for  an  accounting,  an  averment  in 
the  answer,  that  the  accounts  had  been  ad- 
justed, and  the  parties  had  not  taken  any  new 
contracts  since,  does  not  make  it  improper  to 
refer  the  cause.  The  partnership  did  not  then 
terminate,  and  the  plaintiff  is  entitled  to  an 
accounting  from  that  time.  N,  Y,  Com.  Pl.^ 
1868,  Kennedy  «.  Shilton,  1  Hilt,,  546;  8.  0., 
9  AbbotW  Pr.,  167,  noU. 


147.  In  an  action  against  a  husband  and 
wife,  in  which  judgment  was  sought  against 
the  separate  property  of  the  wife,  the  sum- 
mons and  complaint  were  served  personally 
upon  the  wife,  but  upon  the  husband  by  pub- 
lication, and  neither  appeared.  Plaintiff  ob- 
tained an  order  of  reference,  and  upon  the 
report,  the  court  ordered  judgment  for  the 
plaintiff.  Held,  that  though  the  reference 
was  irregular  as  against  the  husband,  he  hav- 
ing been  served  by  publication  [§  246,  subd.  8], 
it  was  regular  as  to  the  wife,  and  that  she 
could  not  have  the  proceedings  set  aside.  Su- 
preme Cty  8p.  71,  1855,  Ohapman  «.  Lemon, 
11  Haui.  Pr,,  285. 

148.  "Where  the  parties  do  not  consent, 

the  court  may,  upon  the  application  of  either,  or 
of  its  own  motion,  except  where  the  investiga-  / 
tion  will  require  the  decision  of  difficult  ques- 
tions of  law,  direct  reference  in  the  following 
cases :  1.  Where  the  trial  of  an  issue  of  &ct  shall 
require  the  examination  of  a  long  aooount  on 
either  side ;  in  which  case  the  referees  may  be 
directed  to  hear  and  decide  the  whole  issue,  or  to 
report  upon  any  specific  question  of  fact  involved 
therein ;  or,  2.  Where  the  taking  of  an  aooount 
shall  be  necessary  for  the  information  of  the 
court,  before  judgment,  or  for  carrying  a  judg- 
ment or  order  into  effect ;  or,  8.  Where  a  ques- 
tion of  tact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage  of 
the  action."    Oode  of  Pro.,  S  271. 

149.  FVand.  Under  the  broad  provision  of 
the  Oode  (§  271),  a  reference  may  be  ordered 
in  an  action  grounded  on  fraud,  if  the  trial 
will  require  the  examination  of  a  long  account. 
K  T.  Superior  Ct.,  1851,  Sheldon  v.  Wood, 
8  Sand/.,  789. 

150.  Motion  for  provisional  remedy. 
Where  an  issue  requires  the  examination  of  a 
long  account,  the  court  may,  on  the  hearing 
of  a  motion  for  a  provisional  remedy,  made  on 
the  pleadings,  direct  a  reference  to  hear  and 
decide  the  issue  in  the  action.  [Oode,  §  271.] 
Supreme  Gt.,  Sp,  T.,  1856,  Jackson  v,  De  For- 
est, 14  How.  Pr.,  81. 

151.  Contingency.  A  reference  can  only 
be  compelled  where  the  court  can  see  that  the 
trial  must  necessarily  involve  the  examination 
of  a  long  account.  It  is  not  sufficient  that,  in 
case  an  issue  is  determined  in  plaintiff's  favor, 
the  examination  of  such  an  account  will  be 
requisite.  Supreme  Gt.,  Circuit,  1854,  Keeler 
V.  Poughkeepsie  h  Salt  Point  Plank-road  Oo., 
10  How.  Pr.,  11 ;  S.  P.,  Sp.  T.,  1848,  Sheldon 
V.  Weeks,  7  K  Y.  Leg.  Ob%.,  67. 

152.  Issue  tried  before  accounting.  Where 
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no  acoouDts  will  be  neoesaoiy  unlees  plaintiff 
Buooeeds  on  an  iasne, — 0.  ^.,  an  issoe  whether 
there  is  a  partnerabip  or  not, — the  iasne  should 
be  tried  by  the  court  before  a  reference  is  or- 
dered. Sfupreme  Ct.^  Sp.  T.^  1852,  Graham  «. 
Golding,  7  Eato.  Fr,,  260. 

193.  Where  the  right  of  the  plaintiff  to  re- 
cover at  all  npon  any  of  the  grounds  claimed, 
depends  npon  the  ascertainment  of  the  amount, 
as  well  as  sufficiency  of  the  defendant's  alleged 
advances,  which  advances  are  wholly  denied 
by  the  plaintiff,  a  reference  may  be  proper  in 
the  first  instance,  reserving  the  other  issues  in 
the  action  for  trial  by  jury  on  the  coming  in 
of  the  report.  [7  How.  Pr.,  261 ;  1  Code  R., 
118.]  An  order  for  such  reference  is  in  the 
discretion  of  the  court  [1  Ck)de  R.,  N.  S.,  884], 
and  is  not  appealable.  jV.  Y.  Com,  PZ.,  1854, 
Smith  9.  Dodd,  8  B,  D.  Smith,  846. 

154.  In  an  attorney's  action  to  recover 
compensation  for  his  services,  a  reference  may 
be  bad  to  ascertain  the  amount  he  will  be  en- 
titled to  recover,  if  at  all,  reserving  the  ques- 
tion of  the  right  to  recover.  27".  Y.  Superior 
Ct.,  C?iamber$j  1852,  Bowman  o.  Sheldon,  1 
i>tt#r,  607;  S.  0.,  11  iV.  F.  Leg,  Ohs.,  210. 

155.  Reference  ordered,  where  the  question 
was  whether  a  partnership  existed,  but  to  de- 
termine the  question  the  examination  of  a  long 
account  was  neceesary.  Supreme  Ot,y  Sp,  T.y 
1850,  Mills  t>,  Thursby,  No.  1, 11  Havn.  Pr,,  118. 

156.  Where,  in  a  cause  submitted  for  deci- 
sion upon  the  pleadings,  it  appears  that  the 
plaintiff  is  entitled  to  an  account,  but  there 
are  questions  of  fact  material  to  the  taking  of 
such  account,  and  no  difficult  questions  of  law, 
it  may  be  referred  to  a  referee  to  take  proofs, 
and  then  upon  the  pleadings  and  proofs  to  take 
a  final  account.  Supreme  Ct,,  Sp,  7.,  1854, 
Van  Zant  v.  Oobb,  10  Eow.  Pr,,  848. 

157.  New  trial  The  fieict  that  the  action 
has  once  been  tried  by  jury,  is  no  objection  to 
referring  it  upon  the  ground  of  its  involving 
the  examination  of  a  long  account  N,  F.  Si^^ 
perior  Ot,,  1852,  Brown  v.  Bradshaw,  1  Ihur, 
685 ;  S.  0.,  8  Ewa,  Pr,,  176. 

158.  In  an  equitable  action  to  set  aside  a 
conveyance  on  the  ground  of  fraud,  the  court 
ordered  the  issue  to  be  tried  by  a  referee, 
where  the  circuit  calendar  was  crowded.  Sur 
pr&me  Ct.,  Sp,  T.,  1854,  McMahon  v.  Allen,  10 
jHbw.  Pr,,  884. 

159.  What  is  a  long  aoconnt.  An  ac- 
count, though   containing  many  items,  yet 


being  of  a  single  purchase,  and  made  at  one- 
time, is  not  a  long  account  so  as  to  warrant  a 
reference.  Supreme  Gt^  Sp.  71, 1850,  Stewart 
«.  Elwell,  8  Code  R,,  189. 

160.  Many  items  of  damage, — e,  g,,  in  an 
action  against  a  sheriff  for  a  false  return, — are 
not  an  account.  Supreme  Ot.,  Sp,  T,,  1856, 
Dewey  v.  Field,  18  How,  Pr,,  437. 

161.  That  the  account  intended  by  the  Code 
is  the  same  as  that  of  the  Revised  Statutes. 
N.  Y^  Superior  CU,  Sp,  T,,  1856,  McOuUough 
«.  Brodie,  18  Hova.  Pr.,  846.  Supreme  Ct^  Sp, 
T,,  1856,  Dewey  e.  Field,  U,,  437. 

162.  Appeai  The  question  whether  the 
trial  of  an  issue  of  fact  will  involve  the  exam- 
ination of  a  long  account,  is  a  question  or&ct 
to  be  determined  summarily  upon  the  applica- 
tion to  refer.  If  there  is  sufficient  evidence  to 
authorize  the  court  so  to  find,  granting  a  ref- 
erence rests  in  its  discretion,  and  the  order  is 
not  appealable.  Supreme  Ot,,  1853,  Dean  e. 
Empire  State  Mutual  Ins.  Co.,  9  How,  Pr,,  69. 

163.  The  allegation  in  the  moving  affidavit 
made  by  the  attorney,  that  the  trial  would 
necessarily  involve  the  examination  of  a  long 
account,  is  sufficient  evidence  to  authorize  the 
court  to  order  a  reference.  So  held^  in  an  ac- 
tion on  two  insurance  policies.    lb, 

164.  Question  of  foot  not  in  the  pleadingi. 
In  proceedings  supplementary  to  judgment,  the 
defendant  appeared  and  was  examined,  and  a 
receiver  of  his  property  appointed.  Subse- 
quently an  order  was  made  that  he  show  cause 
why  he  should  not  be  punished  for  miscondact 
in  not  delivering  his  property  to  the  receiver, 
or  why  such  further  order  as  was  proper 
should  not  be  made.  On  the  return  of  the 
order  to  show  cause,  he  denied  the  alleged 
contempt;  and  thereupon  it  was  referred  to  a 
referee  to  examine  whether  he  was  guilty  ot 
contempt,  either  in  disposing  of  his  property 
contrary  to  the  prohibition  of  the  original  or- 
der for  his  examination,  or  in  refusing  to  de- 
liver his  property  to  the  receiver.  Held,  that 
the  order  of  reference  was  authorized  l^  sec- 
tion 271,  subd:  8,  of  the  Code ;  and  the  defend- 
ant not  having  appealed  from  it,  but  having 
been  examined  under  it,  could  not  object  to 
its  regularity,  nor  to  that  of  proceedings  regu- 
larly had  under  it.  That  order  directed  an  in- 
vestigation as  to  the  commission  of  a  contempt, 
by  disposing  of  his  property  in  violation  of  the 
injunction,  and  the  defendant  could  not  now 
object  that  such  contempt  was  not  specified  la 
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the  order  to  show  oaase.  iT.  Y,  Superior  Gt,^ 
3p,  T.,  1856,  Watson  v.  Fitzsimmons,  5  JDueTy 
629. 

165.  On  fidloro  to  answer  or  on  iuno  of 
law.  In  actions  where  judgment  on  fidlure  to 
answer  is  to  be  had  by  application  to  the  courts 
if  taking  an  account  or  proof  of  any  fact  be  neces- 
sary to  enable  the  court  to  give  judgment,  or  to 
carry  the  judgment  into  effect,  the  court  may  or- 
der reference  for  that  purpose.  Where  the  action 
is  for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property,  with  damages,  &c.,  the 
court  may,  if  the  examination  of  a  long  account 
be  involved,  order  a  reference.  Code  qf  Pro.^ 
§  246,  subd.  2. 

So  in  case  of  judgment  for  plaintiff  on  issue  of 
law.    Id,,  §  269. 

166.  Tort.  A  reference  to  assess  damages 
on  defendants  default,  in  an  action  for  an  as- 
sault is  irregular.  Damages  in  such  cases 
must  be  assessed  by  a  sherififs  jury.  N.  F. 
C(m,  Ply  Sp.  T,y  1852,  Boyce  v.  Ck)m8tock,  1 
Code  R.,  K  8,,  290. 

167.  Ez  parte.  A  reference,  under  section 
246,  subd.  2,  may  be  ordered  ex  parte  if  the 
defendant  has  not  appeared  in  the  action. 
JSktpreme  GU^  1850,  Conway  o.  Hitchins,  9 
jBar6.,  878. 

168.  In  an  aotion  for  a  divorce  on  the 
ground  of  adultery,  an  order  of  reference  on 
the  default  of  the  defendant  to  answer  will 
not  be  made,  where  the  complaint  contains 
no  specification  of  the  person  with  whom,  or 
the  place  where  the  offence  was  committed. 
[2  Paige,  113 ;  2  Johns.  Oh.,  224 ;  2  Barb.  Oh. 
Pr.,  256.]  N.  T.  Superior  CU,  1852,  Heydeu. 
Heyde,  4  Sandf.^  692. 

169.  In  fbrecloenre.  In  an  action  to  fore- 
close a  mortgage,  when  the  defendant  appears, 
but  makes  default  in  answering,  and  the  plain- 
tiff gives  due  notice  of  an  applioaUon  to  the 
court  for  the  relief  demanded  in  the  complaint, 
or  for  judgment,  the  court  when  so  applied  to 
may,  instead  of  itself  computing  the  amount 
due  on  the  plaintiff's  mortgage,  refer  it  to  the 
clerk,  or  to  some  other  snitable  person  then  in 
court,  to  make  such  computation.  SnpreirM 
Gt.,  Sp,  T.,  1867,  Kelly  «.  Searing,  4  AlhoUe' 
Pr.,  354. 

170.  Such  reference  may  be  immediately 
proceeded  with,  and  report  being  made  to  the 
court,  judgment  may  be  rendered  thereon. 
The  court  does  not  lose  control  of  the  main 
application,  by  such  a  reference.    Ih, 

171.  Such  a  reference  is  not  such  a  new  or 
independent  proceeding  as  to  require  to  be  on 


a  new  notice  to  the  defendant  (under  Gode^ 
§414).    lb. 

172.  Such  a  reference  need  not,  under  Bule 
85,  be  executed  in  the  county  in  which  the 
action  is  triable.    lb, 

173.  The  present  and  former  rules  of  the 
Supreme  Oourt  relating  to  reference  in  fore- 
closure-suits— reviewed.    lb, 

174.  In  a  suit  for  the  foreclosure  of  a  mort- 
gage, against  several  defendants,  one  of  them 
appeared,  but  failed  to  answer,  while  the 
others  joined  issue.  The  cause  being  before 
the  oourt  in  its  order  on  the  calendar,  upon 
notice  of  application  for  relief  as  against  the 
non-answering  defendant,  but  there  being  no 
one  in  attendance  on  his  behalf,  and  upon  no- 
tice of  trial  as  against  the  others,  an  order  of 
reference  of  ^^  the  matter  in  controversy"  was 
made.  The  referee  proceeded  to  report  not 
only  upon  the  ^^  issue"  in  the  cause,  but  also 
upon  the  plaintiff's  right  to  relief  as  against 
the  non-answering  defendant;  and  upon  the 
report  the  plaintiff  entered  judgment  as  of 
course,  for  foreclosure  and  sale,  and  against 
the  non-answering  defendant  for  any  deficien- 
cy. That  defendant  moved  to  set  aside  tiie 
judgment  for  in-egularity.  HeJ4,  1.  That  the 
reference  was  regular  as  to  the  defendants  who 
joined  issue.  2.  That  as  against  the  defend- 
ant who  did  not  answer,  it  was  irregular,  there 
being  no  issue  between  him  and  plaintiff,  to 
direct  any  other  reference  than  one  to  ascer- 
tain and  report  the  amount  due  for  the  infor- 
mation of  the  oourt.  8.  That  the  defect  might 
be  cured  after  judgment  and  sale,  by  a  ref- 
erence to  compute  the  amount  due,  the  judg^ 
ment  to  stand  until  the  coming  in  of  the  re- 
port, and  then  to  be  modified  conformably 
diereU).  ^^upfWM^.,  1857,  Oram  o.  Bradford, 
4  Abbotts  Pr.,  198.  Oompare  McOrackan  o. 
Valentine,  9  N,  F.,  42. 

175.  lasne  of  law.  If  judgment  be  for  de- 
fendant on  an  Issue  of  law,  and  if  taking  an  ac- 
count or  proof  of  fiict  be  necessary  to  enable  the 
court  to  complete  the  judgment,  reference  or  as- 
sessment by  jury  may  be  ordered.  Gode  </  Pro,, 
§  269. 

176.  DamageB,npon  undertaking  given  on 
obtaining  injunction,  mav  be  ascertained  by  ref- 
erence. Code  qf  Pro.,  I W,  \  as  to  which,  see  In- 
junction, 888,  890,  482,  485  ;  and  Undirtakino. 

177.  Motlona,  "when  may  be  referred. 

Under  section  271,  subd.  8,  on  a  motion  to 
discharge  an  attachment  made  on  affidavits 
contradicting  non-residence,  a  reference  may 
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be  ordered.    If.  F.  Svperior  Ot^  1849,  Olian 
o.  Washington,  2  (Pinitf  iZL,  78. 

178.  Motion  for  order  directing  derk  to 
enter  on  the  docket  of  a  jadgment  that  it  is 
secured  on  appeal,  may  be  referred.  Supreme 
Ot,,  JSfp,  7*.,  1856,  Mnnn  o.  Barnnm,  2AbhoM 
Fr.,  409. 

179.  Where,  on  an  order  to  show  cause 
why  a  party  shonld  not  be  punished  for  con- 
tempt in  resisting  the  service  of  process,  the 
opposing  affidavits  render  gt  clear  Uiat  the 
party  was  innocent  of  any  intention  to  resist 
service,  the  court  will  not  direct  a  reference 
to  enable  the  moving  party  to  introduce  proofs 
of  such  intention.    K  T,  Superior  Ot.^  Sp.  7*., 

1867,  Conover  «.  Wood,  HAhhotW  Pr.,  84. 

180.  On  motion  to  vacate  an  order  of  arrest, 
if  the  ground  of  arrest  and  the  cause  of  action 
are  not  the  same,  and  the  affidavits  are  con- 
flicting, the  court  may  order  a  reference.  Su- 
preme OU^  Sp,  7!,  1867,  Barron  v.  Sanford,  6 
AhhotW  Pr.,  820,  note;  8.  0.,  14  Eme.  Pr., 
448. 

181.  But  not  except  in  a  very  special  case, 
such  as  where  the  judge  himself  cannot  come 
to  a  satisfactory,  definite  conclusion  upon  the 
facts  as  made  out    K  T.  Superior  Ct,^  Sp.  71, 

1868,  SteUe  «.  Palmer,  7  Abbotti*  Pr.,  181. 

182.  Referenoe  to  take  deposition.  When 
any  party  intends  to  make  or  oppose  a  motion  in 
any  court  of  record,  and  it  shall  be  necessary  for 
him  to  have  the  affidavit  of  any  person  who  shall 
have  refused  to  make  the  same,  such  court  may, 
by  Older,  appoint  a  referee  to  take  the  affidavit  or 
deposition  of  such  person.  Such  person  may  be 
subpoenaed  and  compelled  to  attend  and  make  an 
affidavit  before  such  referee,  the  same  as  before  a 
referee  to  whom  it  is  referred  to  try  an  issue. 
Fees  of  such  referee  three  dollars  per  day.  Code 
qfPro.,  §  401,  lad  paragraph. 

As  to  references  in  Proceedinga  ■iq)ple- 
mentary  to  ezeontioii,  see  SuFPLmcxNTABT 
Pboobedingb. 

183.  Referenoe  of  petition  of  infant  for 
sale  of  estate.    EuUe  67  and  70  <^  1868. 

2.  Mode  of  Appointment  of  Referee.   Bemoval 

184.  Naming.  Under  section  229  of  the 
Oode  of  1848,  the  two  referees  named  by  the 
parties  named  a  third,  who  thereupon  became 
a  competent  referee  Without  an  order  of  court. 
Renouil  c.  Harris,  2  San^f.,  641;  S.  0.,  1 
Oode  £.,  126. 

185.  Refereea,  how  ohoaen.  In  all  cases  of 
reference,  the  parties,  except  when  an  infant  is  a 
party,  may  agree  in  writing  upon  one  or  not  more 


than  three  persons,  and  a  reference  shall  be  or- 
dered to  him  or  them,  and  no  other ;  and  if  tlie 
parties  do  not  agree,  the  court  shall  appoint  one 
or  not  more  than  three,  who  shall  be  free  from 
exception.  No  one  to  be  appointed  to  whom  all 
parties  object,  except  in  actions  for  divorce.  No 
judge  to  sit  as  referee,  in  action  in  his  court,  not 
already  referred.     Oode  qf  Pro. ,  §  278. 

186.  Rules  respecting  the  nomination  of 
referees.    /.  Diet,  1866,  18  Hbu>.  Pr.,  848. 

187.  A  referenoe  of  "tiiia  oanae"  is  a  ref- 
erence of  the  "  whole  issue."  IT.  Y.  Superior 
Ot,  1849,  Renouil  e.  Harris,  2  Sancif.,  641 ;  & 
0.,  1  Oode  B,,  126. 

188.  That  cm  ixregolailty  in  the  appdiA- 
ment  of  a  referee  is  waived  by  trying  the 
cause  before  him  without  objection.    lb, 

189.  A  motion  to  refer  may  be  made  im- 
mediately on  receiving  a  reply  without  waiting 
to  see  if  defendant  will  amend  his  answer. 
Supreme  Ot.,  J^,  71,  1849,  Enos  «.  Thomas,  4 
Eow.  Pr.,  290. 

190.  The  old  praotioe,  in  moving  a  cause 
for  reference,  should  be  adhered  to;  and  it 
devolves  on  the  opposing  party  to  show  that 
difficult  questions  of  law  will  arise.  Supreme 
Ot.,  Sp.  T.,  1866,  Barber  e.  Cromwell,  10 
How.  Pr.,  861 ;  S.  P.,  1866  [citing,  also,  6 
Johns.,  829 ;  6  Oow.,  428 ;  4  Id.,  62],  Dewey 
«.  Field,  13  Id.,  487. 

191.  RemovaL  A  referee  unimpeacbed, 
should  not  be  removed,  on  the  defendant's 
motion,  for  the  reason  that  be  and  the  plain- 
tiff's attorney  occupy  the  same  office,  the  de- 
fendant having  known  this  when  he  consented 
to  the  appointment.  K  T.  Oom.  PZ.,  1851, 
Perry  «.  Moore,  2  E.  D.  Smith,  82. 

8.  TheEewring.    Powere  qf  B^ereee. 

192.  In  general.  Referees  appointed  under 
the  Code,  liave  power  to  administer  oaths  in 
proceedings  before  them,  and  have  generally  the 
powers  now  vested  in  a  referee  by  law.  Ooie  ^ 
Pro.,  §  421. 

193.  Appointing  the  hearing.  Under  2 
Rev.  Stat.,  884,  §  48,— which  requires  the  ref- 
erees to  appoint  a  time  and  place  for  the  hea^ 
ing, — it  is  not  essential  that  referees  should  do 
so  in  writing.  Oeiwego  Oounty  Ot.,  1853, 
Stephens  e.  Strong,  8  Eou>.  iV.,  889.  ^ 
preme  Ot.,  J3^.  71,  1869,  Sage  v.  Mosher,  17 
Id.,  867. 

194.  Short  notioe.  Where  a  referee  pro- 
ceeds upon  too  short  notice  of  hearing,  par- 
tita who  appear  on  such  notice  and  ask  and 
obtain  an  adjournment,  thereby  waive  the 
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Irregularity.  [1  Anst,  76;  1  Str.,  166;  10 
Mod.,  86 ;  1  Barb.  Oh.  Pr.,  689 ;  8  Madd.  Oh„ 
434;  2  Johns.  Ob.,  242;  4  Paige,  288;  Id., 
489 ;  10  Wend.,  560.]  If.  T,  Com,  PI,  Sp.  21, 
1864,  Wetter  t>.  Sohlieper,  7  AbhotW  Pr,,  92. 

195.  Miflixifomiatloxi  from  referee.  The 
fact  that  after  a  party  has  received  due  notice 
of  trial  before  a  referee,  the  referee  informs 
him  that  he  has  made  no  appointment  for  the 
day  noticed,  and  cannot  try  the  cause  on  that 
day,  does  not  avoid  the  regularity  of  the  pro- 
ceedings of  the  adverse  party,  who,  without 

"* knowing  that  the  party  has  been  misled,  at- 
tends on  the  day,  and  in  his  absence  procures 
a  judgment  If  the  attorney  receives  notice 
of  trial  before  a  referee,  he  is  bound  to  attend 
to  it,  and  attend  to  it  at  the  time  and  place  of 
the  hearing.  Misinformation  from  the  referee 
may  furnish  a  good  ground  for  an  adjourn- 
ment, but  not  for  disregarding  the  notice  of 
trial.  Supreme  Ct,,  Sp,  71, 1869,  Sage  v.  Mo- 
sher,  17  How.  Pr,,  867. 

196.  Discovery.  The  court  may  grant  to 
the  referee  to  hear  and  determine  an  action 
against  a  trustee  for  an  account,  power  to  com- 
pel the  production  of  books  and  papers.  N, 
T.  Superior  Ct,  1861,  Fraser  a,  Phelps,  4 
Somdf,,  682. 

197.  Before  a  refieree  has  reported,  the 
court  will  not  interfere  on  motion  in  respect 
,to  his  taking  testimony.  Supreme  Gt.,  1848, 
Sohermerhom  v.  Develin,  1  Code  B.^  28. 

198.  Reception  of  evidence.  A  referee 
cannot  admit  evidence,  professing  to  do  so 
absolutely,  and  then  reject  it  upon  making  up 
bis  decision  or  report  upon  the  whole  case. 
If  evidence  so  treated  was  incompetent,  and 
the  ease  not  clearly  and  indisputably  proven 
without  it,  a  new  trial  must  be  awarded.  Su^ 
preme  Ct,^  1860,  Allen  v.  Way,  7  Barb,,  686. 

199.  Mode  of  accounting.  An  order  of 
reference  in  an  action  under  the  Oode  of  Pro- 
cedure, for  an  accounting,  directed  the  account 
of  the  defendant,  an  agent,  to  be  taken  in  the 
^^  usual  manner."  Eeld,  that  he  was  bound 
to  bring  in  before  the  referee  a  sworn  account, 
including  both  debits  and  credits,  in  the  man- 
ner prescribed  by  Rule  107  of  the  late  Court  of 
Chancery,  and  to  submit  to  such  examination 
as  was  allowed  by  that  rule.  [4  Paige,  112.] 
The  provision  of  the  Code  (§  889)  prohibiting 
any  examination  of  one  party  by  the  other, 
except  as  there  authorized,  only  applies  to 
examination  for  purposes  of  discovery.    If, 


Y.  Superior   Ct.,  1861,  Wiggin  v,  Gans.,  4 
Sand/.,  646. 

2(XX  Variance.  Referees  authorized  to  dis- 
regard variance  which  could  not  have  misled. 
Harmony  v,  Bingham,  1  Duer,  209. 

201.  Where  there  is  a  variance  between  the 
pleading  and  the  proofs,  on  a  trial  before  a 
referee,  instead  of  dismissing  the  complaint, 
he  should,  if  the  evidence  is  sufficient,  give  his 
decision,  leaving  it  to  the  discretion  of  tlie 
court  to  amend  the  pleadings  in  support  there- 
of. N.  Y,  Superior  Ct,,  1867,  Hart  v,  Hudson, 
6  Du&r,  294. 

202.  The  provisions  of  section  272  of  the 
Oode,  as  amended  in  1867, — clothing  referees 
with  power  to  allow  amendments  to  any  plead- 
ing,— do  not  authorize  a  referee  to  strike  out 
the  name  of  a  party.  The  name  of  a  party  is 
not  properly  a  part  of  the  pleading.  Supreme 
Ct,  Sp,  T,,  1868,  Billings  «.  Baker,  6  AVboUi 
Pr,,  218. 

203.  A  referee  has  no  power  to  punish  for 
a  contempt;  and  cannot,  tlierefore,  strike  out 
plaintiff's  complaint  for  refusing  to  testify  when 
subpoBuaed.  Supreme  Ct,  Sp,  T,,  1868,  Bone- 
steel  t>.  Lynde,  8  How.  Pr,,  226. 

204.  **  The  trial  by  referees  shall  be  conduct- 
ed in  the  same  manner  and  on  similar  notice  as  a 
trial  by  the  court.  They  shall  have  the  same 
power  to  grant  adjournments  and  to  allow  amend- 
ments to  any  pleadings  and  to  the  summons,  as 
the  court  upon  such  trial,  upon  the  same  terms 
and  with  the  like  effect.  Tliey  shall  have  the 
same  power  to  preserve  order  and  punish  all  vio- 
lations thereof  upon  such  trial,  ana  to  compel  the 
attendance  of  witnesses  before  them  by  attach- 
ment, and  to  punish  them  as  for  a  contempt  for 
non-attendance,  or  refusal  to  be  sworn  or  testify, 
as  is  possessed  by  the  court.' '  Oode  of  Pro,,  §  272 ; 
as  amended,  2  LoEm  <f  1857,  ch.  723,  §  11. 

205.  Section  272  gives  the  referee  complete 
jurisdiction  over  the  cause,  as  much  so  as  any 
judge  could  possess  at  special  term  for  its  trial. 
The  mode  of  conducting  its  trial,  therefore, 
must  be  within  the  discretion  of  the  referee, 
so  far  as  relates  to  all  questions  within  the  or- 
dinary discretion  of  a  judge  on  the  trial  of  a 
cause.  In  an  equitable  cane  in  which  there 
are  issues  to  be  tried,  and  also  an  account  to 
be  taken,  it  is  competent  for  the  referee  to  go 
on  and  try  the  whole  cause,  and  take  and  state 
the  account  without  first  reporting  upon  the 
issues;  and  when  no  request  was  made  for 
such  separate  report,  no  exception  lies  to  his 
course  in  so  doing.  Supreme  Ct,  1866,  Palmer 
V,  Palmer,  18  How,  Pr.,  868. 
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206.  After  the  referee,  to  whom  it  has  been 
referred  to  try  the  whole  issues  in  the  cause, 
has  made  and  delivered  a  final  report,  it  is  ir- 
regular  to  refer  the  cause  back  to  him  to  take 
evidence  and  report  upon  a  matter  omitted  in 
the  trial, — e,  ^.,  in  an  action  for  redemption, 
to  take  an  accounting  of  rents  and  profits, — 
and  then  to  enter  judgment  upon  both  reports. 
A  judgment  so  entered  should  be  reversed  on 
appeal.  The  proper  practice  would  be  to  ap- 
ply for  a  new  trial  on  the  ground  of  the  omis- 
sion on  the  first  trial.  Supreme  Gt^  1859, 
Pratt  f>.  Stiles,  17  Eoui.  Pr,,  211 ;  S.  0.,  9  Ab- 
botts' Pr^  150. 

207.  Reopenlns.  Where  a  cause  has  been 
submitted  to  a  referee,  he  may,  upon  his  own 
motion,  reopen  the  case,  to  hear  further  tes- 
timony on  a  particular  point.  N.  T,  Com,  Pl.^ 
1854,  Duguid  v,  Ogilvie,  8  E.  D,  Smithy  527; 
S.  C,  1  AbbotW  Pr^  146. 

20a  If  referees,  on  the  report  being  sent 
back  for  revision  and  correction,  go  beyond 
the  errors  complained  of,  and  reopen  the  case 
as  to  other  items,  thej  are  bound  to  hear 
further  testimony.  Supreme  Ct,  1861,  Gou- 
lard f>.  Oastillou.  12  £aTb,y  126. 

209.  Dtwmiiwial  of  oomplaiiit.  The  referee 
can  only  try  the  issues  referred  to  him,  and 
should  not  dismiss  the  complaint  for  plaintiff's 
failure  to  appear  and  proceed.  Supreme  Ct^ 
VII.  Diet,  Sp,  T.y  1861,  Holmes  v.  Slocnm,  6 
Eou>.  Pr,,  217.  K  T.  Com,  PI,  1852,  Mathews 
«.  Jones,  1  E,  D,  Smith,  429.  To  the  contrary. 
Supreme  Ct,  F.  Diet.,  Sp.  71, 1862,  Williams  v. 
Bage,  10^20  22.,  ^./9.,  868.  Oewego  County  Ot., 
1868,  Stephens  «.  Strong,  8  Eow,  Pr.,  889. 

210.  Since  either  party  may  notice  and 
bring  on  the  trial  of  a  cause  before  a  referee, 
as  if  the  trial  was  before  the  court,  the  defend- 
ant, where  he  has  noticed  the  cause,  cannot 
charge  delay  or  default  upon  the  plaintiff  for 
not  bringing  on  the  hearing.  [Oode,  §  272 ; 
1  Oode  R.,  N.  8.,  868.]  Supreme  Ct,,  Sp.  T,, 
1858,  Thompson  v.  Krider,  8  How.  Pr.,  248. 
Oewego  County  Ct.^  1868,  Stephens  v.  Strong, 
Id.,  839. 

211.  If  the  plaintiff  makes  de&ult  on  the 
day  of  hearing,  and  the  referee  reports  against 
him,  the  proper  judgment  is  merely  one  dis- 
missing the  complaint,  not  an  absolute  judg- 
ment, as  on  a  verdict.  N.  T.  Superior  CU, 
1862,  Salter  t).  Malcolm,  1  Duer,  696. 

212.  NoDBtiit.  On  a  hearing  before  ref- 
erees, plaintiff  may  submit  to  a  nonsuit  or 


dismissal  of  complaint,  or  may  be  nonsuited, 
or  complaint  be  dismissed  as  on  a  trial,  at  anj 
time  before  final  submission  to  the  referees  for 
decision.  In  which  case,  the  referees  shall 
report  according  to  the  &ct,  and  judgment 
may  thereupon  be  perfected  by  the  defendant. 
5w2(?  82  0/1858. 

213.  Reference  ordered,  on  liEdliire  to 
answer,  to  be  executed  in  county  where  ac- 
tion is  triable,  unless  otherwise  ordered.  Rule 
24<?/1868. 

214.  Power  of  referee,  after  jndement  in 
foredosnre.  When,  in  an  action  of  foredo- 
snre,  a  decree  has  been  made  upon  pleadings 
and  proofs,  appointing  a  referee  to  compute 
the  amount  due,  to  examine  the  plaintiff  as  to 
payments,  and  to  take  proof  of  thts  allegations 
of  the  bill  as  against  an  absent  defendant,  and 
directing  a  sale  of  the  premises  on  the  confir- 
mation of  the  report,  the  parties  who  have 
appeared  and  answered  are  concluded  by  such 
decree  as  to  the  issues  in  the  pleadings ;  and 
the  referee  has  no  power  to  examine  the  plain- 
tiff as  to  any  facts,  except  those  relative  to 
payments  on  the  mortgage ;  nor  to  examine 
the  absent  defendant,  in  behalf  of  his  co-de- 
fendants, as  to  a  defence  of  fraud  set  up  in  the 
answer.  Sueh  matters  must  be  set  up  before 
decree.  CU  qfAppeaU,  1868,  McOrackan  v. 
Valentine,  9  K  7,  (5  Seld.),  42. 

215.  Under  an  order  of  reference  in  fore- 
closure, the  first  duty  of  the  referee,  after  com- 
puting the  amount  due,  is  to  ascertain  whether 
the  mortgaged  premises  are  so  situated  that 
they  can  be  sold  in  parcels,  without  injury  to 
the  interests  of  the  parties.  [Rev.  Stat,  pt.  S, 
ch.  1,  art.  6,  §  164.]  The  inquiry  is  simply. 
How  can  the  premises  be  sold  so  as  to  produce 
the  most  money  ?  \[Id.,  {  165.]  Supreme  Ct., 
JS^,  T.,  1868,  Gregory  v.  Oampbell,16  Bote,  Pr^ 
417. 

216.  On  deciding  whether  a  sale  of  the 
whole  premises  in  one  parcel,  in  the  first  in- 
stance, or  only  of  a  part,  should  be  had,  the 
court  will  look  not  only  to  the  referee's  report 
but  also  to  the  pleadings,  and  will  receive  other 
evidence  in  its  discretion,  and  will  consider 
any  stipulations  offered,  and  admissions  of  the 
parties,  or  of  other  persons  presented  to  it  on 
the  hearing.    lb. 

217.  References  in  foreclosure  regulated. 
i2ttZ«71,72,  76,  76,0/1858. 

—in  partition.    ll,  78,  79. 

_  in  divorce  suits.    Id,,  8&-8a  ' 
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4.  7^i24>orf. 

218.  FaotB  and  oonoltudomk  A  referee^s 
report  mast  set  out  the  facts  proved,  and  bis 
coDolnsioQ  of  law.  Supreme  Ot.y  Chamben^ 
1848,  Doke  «.  Peek,  1  Code  R,  64;  Deming 
«.  Post,  Id.,  121. 

219.  The  report  of  a  referee  must  state  all 
the  material  facts  put  in  issue  and  found  by 
him.  The  nnsnocessful  party  has  a  right  to 
have  these,  as  well  as  his  conclusions  of  law, 
placed  upon  the  record.  [Oode,  §§  272,  281, 
348.]  Shipreme  Ct.,  8p.  71, 1862,  Van  Steen- 
burgh  f>.  Hoffman,  6  Mow,  Pr.,  492. 

220.  Under  §  272  (as  amended  in  1861),  the 
report  of  a  referee,  after  a  trial  before  him, 
must,  without  any  special  order,  state  sepa- 
rately the  facts  found  and  the  conclusions  of 
law.  IT.  T.  Superior  (7«.,  1862,  Church  v, 
Erben,  4  Sand/.,  691.    Hule  82  0/I868. 

221.  That  iasuea  on  which  no  evidence 
is  offered,  need  not  be  noticed  in  the  report 
Supreme  CU,  1866,  Ingraham  0.  Gilbert,  20 
Barl.,  161. 

222.  That  a  referee  in  supplementary 
proceedings  must  report  the  facts,  instead  of 
merely  the  evidence.  Supreme  Ot.,  Chambers, 
1860,  Dorr  «.  Noxon,  6  Eow.  Pr.,  29. 

223.  In  an  action  against  copartners,  for 
a  dissolution  of  the  firm,  and  to  have  an  ac- 
counting, the  appointment  of  a  receiver,  and 
the  defendants  pay  a  sum  specified,  the  report 
of  a  referee  stating  the  facts  ^und  by  him  and 
his  conclusion  that  a  certain  amount  is  due  to 
the  plaintiff  for  which  he  is  entitled  to  judg- 
ment, is  erroneous.  The  referee  should  go  on 
and  take  an  account;  and  the  plaintiff's  rem- 
edy, if  any  thing  is  found  due  him,  is  by  appli- 
cation to  the  court  for  the  appointment  of  a 
receiver  and  a  sale  of  the  partnership  effects. 
N.  Y.  Com.  PI,  1862,  Kapp  «.  Barthan,  1  E. 
D.  Smith,  622. 

224.  When  due.  Unless  otherwise  ordered, 
referees  to  deliver  report  within  sixty  days  from 
final  submission  of  the  action,  on  default  thereof, 
referee  entitled  to  no  fees,  and  the  action  to  pro- 
ceed as  though  no  reference  bad  been  ordered. 
a>Ao/Pro.,l278. 

225.  Delivery.  Where  the  party  in  whose 
favor  the  referee  makes  his  report,  neglects  to 
take  up  the  report,  the  referee  should  not  de- 
liver the  report  to  the  other  party  on  payment 
of  his  fees ;  if  he  does  so,  the  latter  may  be 
compelled  to  file  it,  by  motion,  and  the  referee 


ordered,  on  his  failing  to  file  it,  to  BH&e  and 
deliver  a  new  one.  If.  Y.  Com.  PI  (1862  f), 
Richards  «.  Allen,  llJVr.  F.  Leg.  Die.,  159. 

226L  Notica  That  where  aU  the  issues  are 
referred,  the  prevailing  party  need  not  give 
notice  of  the  report  or  furnish  a  copy.  [Ck>de, 
§§  278, 272.]  Supreme  Ct.,  Sp.  T.,  1862,  Van 
Steenburgh  «.  Hoffman,  6  How.  Pr.,  492 ;  but 
see  i2tt20  82  0/1858. 

227.  Filing.  Confiradng.  Under  the  pro- 
visions of  Rule  82  of  the  Supreme  Court,  in 
respect  to  proceeding  upon  the  reports  of  a 
referee,  other  than  for  trials  of  issues.  Heldy 
1.  That  all  reports  must  be  filed,  and  a  note 
of  the  day  of  filing  made  by  the  clerk.  2. 
That  in  all  cases  where  any  of  the  defendants 
appear  to  be  entitled  to  notice,  such  reports 
cannot  be  confirmed  until  eight  days  after 
service  of  notice  of  filing  the  same.  8.  That 
all  the  parties  who  have  appeared  in  the  cause 
or  proceeding  may  consent  in  writing  to  waive 
the  delay  of  ei^t  days,  and  have  the  same 
confirmed  at  onoe.  4.  That  in  cases  where 
no  one  appears  for  the  defendant,  the  report 
may  be  presented  to  the  court  fbr  the  final 
order  of  confirmation  and  judgment,  without 
waiting  dg^t  days.  Supreme  Ct,  1858,  Somers 
V.  Milliken,  cited  in  7  AliboM  Pr.,  624. 

228.  That  a  motion  to  set  aside  a  pro- 
visional remedy,  made  before  obtaining  the 
report  of  the  referee,  must  be  decided  irre- 
spective of  the  referee's  finding.  Supreme  Ct, 
Sp.  71,  1859,  Rigney  0.  Tallraadge,  17  Ho¥>. 
Pr.,  566. 

229.  Fnrtiier  report  That  where  the  ref- 
eree has  failed  to  state  the  facts  found  and  hia 
conclusions  of  law  eeparately,  the  proper 
course  is  for  either  party  to  obtain  an  order 
that  the  referee  make  a  farther  report,  cor- 
recting the  defect.  Supreme  Ct.,  1865,  Snook 
V.  Fries,  19  Barb.,  818. 

230.  It  is  improper  to  move  for  a  ftirdier 
or  amended  report  from  a  referee,  on  the 
ground  that  he  has  omitted  to  pass  upon  all 
the  facts  proved  on  the  triaL  If  he  has  neg* 
lected  to  find  all  the  issues  referred  to  him, 
the  remedy  is  by  motion  for  a  new  trial,  like 
the  old  practice  of  issuing  a  ^enifre  faetoB  d& 
novo,  where  a  verdict  was  imperfect  or  did 
not  find  the  whole  matter  put  in  issue.  After 
the  referee-  has  made  his  report,  all  that  the 
general  term  can  do  is  to  determine^  whether 

1.  He  has  passed  upon  all  the  material  issues. 

2.  His  findings  are  supported  by  the  evidence^ 
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^.  HIb  legal  conolnsions  from  the  facts  are  in 
«ccordanoe  with  the  law.  If  he  has  erred  in 
either  of  theee  particulars,  a  new  trial  is  the 
proper  remedy.  Supreme  Ct,^  1855,  Lakin  «. 
N.  Y.  h  Erie  R.  R.  Co.,  11  Hw>,  Pr.,  412 ;  and 
see  Patterson  v.  Grayes,  /i.,  91. 

231.  An  order  setting  aside  the  Judgment 
and  requiring  a  farther  report  ought  not  to 
be  made,  except  as  to  questions  specifically 
raised  by  the  pleadings.  When  a  referee  has 
passed  upon  all  the  issues  formed  by  the  plead- 
ings, so  far  as  is  material  to  a  dedsion  of  the 
cause,  stating  the  general  facts  found  in  re- 
spect to  them  and  his  conclusions  of  law  sep- 
arately, he  has  discharged  his  whole  duty  in 
respect  to  form.  If  his  general  facts  are  not 
warranted  by,  or  are  contrary  to,  evidence, 
the  remedy  of  the  party  aggrieved  for  present- 
ing the  error  is,  by  mining  a  case  within  ten 
days  after  notice  of  the  judgment.  [Oode, 
J§272,  268;  11  How.  Pr.,  418.]  Supreme 
Otj  1856,  Marston  o.  Johnson,  18  Haw.  Pr.,  98. 

232.  It  has  been  the  practice,  both  before 
and  since  the  Code,  where  the  referee  does 
not  pass  upon  all  the  issues  in  the  cause,  to 
refer  the  cause  back  to  him  for  a  further  re- 
port; and  since  the  Oode,  where  he  has  not 

.  found  the  facts  separately  from  the  evidence 
necessary  to  a  proper  disposition  of  all  the  is- 
sues in  the  cause,  the  practice  has  been  the 
same.  [12  Wend.,  291 ;  6  How.  Pr.,  492;  12 
Barb.,  126, 127;  2  8and£,  641;  4  Id.,  691;  1 
Oode  R.,  54^  61, 121 ;  1  Whitt  Pr.,  714.]  The 
application  to  set  aside  the  report  for  either  of 
the  causes  above  stated  must  be  made  on  mo- 
tion to  the  court  at  special  term,  and* such 
errors  ought  not  to  be  entertained  on  appeal 
from  the  Judgment  [But  see  11  How.  Pr., 
412.]  Supreme  OU^  1856,  Hulce  o.  Sherman, 
18  How.  Pr.,  411. 

5.  Oor^firming.    Beviewing.    Setting  Aiide. 

233L  Conflrmatioii  neoeasaxy  where  a  re- 
port is  required  for  the  purpose  of  enabling 
the  court  to  make  some  discretionary  order 
or  some  decree  thereon, — e.  g.,  on  a  reference 
to  compute  damages  on  an  undertaking, — 
whether  the  order  directing  the  reference  be 
made  upon  decree  or  upon  an  interlocutory 
application,  the  report  requires  confirmation 
before  it  is  adopted  as  the  foundation  of  such 
future  oMer  or  decree.  Supreme  Ct.,  Sp.  T., 
1850,  Grifling  u.  Slate,  6  Haw.  Pr.,  206. 

234.  The  only  mode  of  reviewing  a  ref- 


eree^s  decision  after  Judgment,  is  by  appe&l 
[Laws  of  1849,  680,  §  828.]  Sapreki  Ci, 
1850,  Enos  v.  Thomas,  5  Haw.  Pr.,  861. 

234  a.  ExoeptloDfl,  on  a  reference  t: 
take  and  state  account — e,  g.,  in  partnerehi; 
cases— must  be  according  to  the  practice  of 
chancery.    Eetchum  «.  Glark,  22  Barb^  319. 

235.  The  report  of  a  refnee  may  be  re- 
newed by  a  case  to  be  beard  only  at  geaen! 
term.  It  is  almost  of  course,  to  allow  the  case 
to  be  incorporated  into  the  record ;  or  a  rehear- 
ing may  be  granted,  if  good  reason  is  aboTL 
Supreme  Ot.,  Sp.  T.,  1850,  Nones  9.  Hope  Mu- 
tual Life  Ins.  Co.,  5  Haw.  Pr.,  157;  8.  C.,3 
Oode  R.,  101.  S.  P.,  N.  T.  Superior  CU,  Wi, 
Haight  «.  Prince,  Id.,  95 ;  S.  0.,  2  S(miK 
728,  ru>te.  Approved,  Leggett  «.  Mott,  IL 
720;  S.  a,  8  M  T.  Leg.  Obs.,  288. 

236.  Since  the  amendment  of  1861,  a  re- 
view by  a  rehearing  is  not  authorized.  Su- 
preme Ot,  Sp.  T.,  1851,  Church  t.  Rhodes, « 
Haw.  Pr.,  281. 

237.  A  report  diamlmring  a  oomplaist  on 
an  issue  of  law,  is  to  be  reviewed  by  appeC 
and  not  by  motion  to  set  aside.  Suprms  (X 
(1850?),  Donohue  v.  Ghamplin,  1  CodeE^y. 
S,  188. 

238.  AppeaL  Under  the  Oode,  as  ameod- 
ed  in  1851  and  1862,  the  report  of  a  referee 
upon  the  whole  issue  cannot  be  rerieved  by 
a  judge  at  special  term,  but  should  be  by  &« 
appeal  to  the  general  term  from  the  jadgne:: 
entered  thereon.  Supreme  Ct.,  Sp.  71^  1851 
Simmons  «.  JoRnson,  6  Haw.  Pr.,  489. 

239.  Upon  a  reference  of  a  mere  coDat 
eral  matter,  the  report  must  be  presented  ti 
special  term ;  and  exceptions  not  taken  before 
the  referee  cannot  be  filed.  N.  7.  8itperi6r 
Ot.,  1858,  Belmont  «.  Smith,  1  Iher,  675: 
S.  0.,  11  IT.  Y.  Leg.  OU,,  216.  See,  also,  ^i 
82  0/1868. 

240.  Motion  to  aet  aside.  A  review  of  i 
referee's  report  finding  the  facts  upon  the  er. 
dence,  must  be  sought  by  a  motion  to  witdt 
a  report — i.  e.,  for  a  new  trial.  [8  Oode  E- 
118,  141,  192;  1  Id.,  N.  S.,  67;  4  How.?:- 
485,418.]  IT.  r.  Cam.  Pi.,  1862,  Morgan  r. 
Bruce,  1  Cade  R.,  K  S.,  864. 

241.  The  appeal,  or  rehearing,  given  bj 
the  Oode  to  review  the  report  of  referees,  doe? 
not  abrogate  the  power  of  the  oonrt  to  cnwr- 
tain  a  motion  to  set  the  report  aside.  Tbat^ 
incident  to  the  power  of  thecourttosuperris 
its  oflScers,  and,  in  such  case,  a  judge  may  suf 
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the  entry  of  jndgment  on  the  report  Supreme 
at.,  1850,  Crist «.  Dry  Dock  Bank,  8  Code  -K., 
141 ;  and  see  Id.,  118. 

242.  If  a  party  is  dissatisfied  with  the  report 
of  a  referee,  his  remedy  is  by  special  motion 
to  set  aside  or  correct  the  same.  Supreme 
Ct,  1856,  Ingraham  v.  Gilbert,  20  Ba^h.,  151. 

243.  Mode  of  reyiewing.  Oode  </  Fro. ,  %  272. 

244.  ^Weight  of  evidanoe.  The  rule  that 
the  report  of  a  referee  is  not  to  be  set  aside 
unless  plainly  against  the  weight  of  evidence, 
applies  only  where  the  grounds  of  his  decision 
are  explicitly  stated,  or  are  apparent  on  the 
face  of  the  report.  Where  several  distinct  and 
alternative  questions,  both  of  law  and  of  fact, 
have  been  sabmitted  to  him,  and  his  report  is 
general,  the  report  cannot  be  sustained  if  it 
does  not  correspond  with  the  court's  views  of 
the  law  and  merits  of  the  case.  If,  Y.  Supe- 
rior Gt,y  1850,  Soranton  «.  Baxter,  4  Saru^f-y  5. 

245.  Erroneona  mling  as  to  proof  may  be 
disregarded^  if  not  effectual.  If,  F.  Superior 
Ct,,  1850,  Morris  o.  Husson,*  4  San^.y  98. 

246L  Where  testimony,  irrelevant  and  inad- 
missible in  substance,  has  been  received  by  a 
referee  upon  the  hearing,  its  exclusion  from 
his  consideration  after  the  cauae  is  submitted, 
is  no  ground  for  setting  aside  the  report.  If. 
Y.  Oom.  Ply  1851,  Brown  v.  Oolie,  1  B.  D, 
Smithy  265. 

247.  Irragiilaxlties  of  refioreea.  It  is  suffi- 
cient ground  for  setting  aside  a  report,  that 
the  referee  received  explanations  from  the  wit- 
ness of  one  party  in  the  absence  and  without 
the  consent  of  the  other.  [Grab.  Pr.,  818, 
628;  4  How.  Pr.,  258.]  Supreme  Ct,y  Sp.  71, 
1851,  Dorlon  «.  Lewis,  9  Houi.  Pr.y  1. 

248.  Preparing  an  opinion  and  submitting 
it  to  the  attorney  before  deciding  the  case,  and 
giving  a  decision  after  being  assured  by  the 
attorney  that  no  judgment  would  be  entered 
on  it,  are  irregularities  for  which  the  report 
should  be  set  aside.    Ih, 

249.  Where  the  referee  assured  defendants 
that  he  should  decide  in  their  favor,  and  re- 
ceived his  fees,  and  afterwards  suspended  his 
decision,  then  assured  the  other  party  that  the 
decision  would  be  for  him,  and  finally  promised 
both  parties  that  he  would  re-examine  the 
case;  —  Eeldy  that  his  report  should  be  set 

•  Affirmed,  OK.  o/Appteiij  1868,  8  if.  Y.  (4  Sdd,), 
S04. 


aside.  Supreme  Ot,y  Sp,  T.,  1855,  Boosa  «» 
Saugerties  ^  Woodstock  Turnpike-road  Oo.^ 
12  HofD.  Fr.y  297. 

260.  If  the  report  of  referees  is  defeotlT^ 
in  omitting  to  state  the  facts  found,  and  a  fur- 
ther report  cannot  be  had,— «.  ^.,  where  two 
of  the  referees  have  left  the  State,^the  court 
should  set  it  aside  on  motion.  Supreme  CUy 
Sp.  T.y  1857,  Peck  c.  Yorks,  14  Ewo,  iV.,  416. 

251.  New  triaL  Where  the  report  of  a 
referee  to  whom  the  cause  had  been  referred^ 
was  set  aside  on  motion  by  an  order  simply 
granting  a  new  trial; — Heldy  that  the  same 
referee,  due  notice  having  been  given,  might 
proceed ;  and  his  duties  and  powers  were  the 
same  as  if  he  had  not  previously  reported.  Su- 
preme Ot.y  Sp.  T.,  1852,  Shuart  c.  Taylor,  7 
EoiD.  Pr,y  251. 

252.  New  referee.  Where  a  new  trial  ia 
granted  upon  an  appeal  from  a  judg^ient 
founded  on  the  report  of  a  referee,  if  either 
party  desires  it,  the  cause  should  be  tried  be- 
fore a  new  referee.  Supreme  Ct,y  Sp,  71, 1854, 
Schermerhom  v.  Van  Alen,  18  How,  Pr,y  82. 

253.  A  new  trial  on  the  ground  of  error  in 
matters  of  law,  may  properly  be  ordered  to  be 
had  before  the  same  referee.  Supi^mne  Ct,y  Sp, 
T,y  1867,  Billings  «.  Vanderbrek,  IhHow,  Pr.y 
295. 

254.  Motion.  When  a  reference  is  made, 
not  at  the  hearing,  but  on  motion, — e,  g,y  a 
reference  to  assess  the  damages  sustained  by 
an  injunction, — the  report  can  be  confirmed 
only  by  special  motion,  or  on  petition.  Su" 
preme  Ct,y  Sp,  71,  1850,  Griffing  f>.  Slate,  5 
Eovi.  Pr.,  205 ;  but  see  Rule  82  o/1858. 

255.  Whcnre  an  action  by  or  against  an 
exeontor,  &c  is  referred,  it  is  proper,  though 
not  indispensable,  to  present  to  the  court,  on 
moving  for  costs,  the  certificate  of  the  referee. 
Supreme  Ct.,  Sp.  71, 1856,  Mersereau  «.  RyeraSi 
12  Eou),  Pr.y  800.  • 

6.  Oompeneation  of  JSe/erees. 

256.  Fees  three  dollars  a  day;  but  the 
parties  may  agree  in  writing  on  any  other  rate. 
Oode  (^ Pro.,  ^  did. 

257.  In  an  action  to  redeem,  in  which  the 
plaintiff  succeeds,  he  is  liable  for  the  referee^s 
fees,  although  the  report  finds  a  sum  to  be 
due  from  him  to  the  defendant  The  defend- 
ant is  not  to  be  deemed  the  prevailing  party 
because  he  establishes  his  claim  against  the 
plaintiff^  on  the  accounting  before  the  referee. 


718 


BEG.— BEL. 


Bt^totoj. 


SuprmM  GU  (1868  f),  Jadson  «.  Qray,  17  Haw, 
Pt,^  289 ;  aflOrmed,  CU  o/AppeaU^  1869,  Id,^ 
296. 

288.  In  saoh  a  case,  the  plaintiflf^s  attorney 
obtained  from  his  client  a  promiBsory  note  for 
the  referee's  fees,  promising  in  consideration 
thereof  that  he  wonld  advance  the  fees  to  the 
referee.  Held^  that  the  referee  conld  recover 
the  fees  in  an  action  against  the  attorney, 
founded  on  this  promise.  Such  a  promise 
made  for  the  benefit  of  the  referee,  thongh  not 
to  him,  and  founded  on  a  sufficient  considera- 
tion, and  haying  been  adopted  by  him,  was  a 
caose  of  action  against  the  defendant  without 
reference  to  any  dealings  in  respect  to  the  note, 
subsequent  to  suit  brought    75. 

299.  Depaty.  A  referee  is  not  entitled  to 
charge  for  services  of  a  third  person  before 
whom  the  parties  agree  to  proceed  with  the 
reference,  in  the  referee's  absence.  If.  F. 
Com.  PI,  1869,  Shults!  «.  Whitney,  17  -Hiw. 
Pr.,  471 ;  8.  0.,  9  AMwM  Pr.,  71. 
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RZDCiATION. 

1.  That  whffre  tbore  are  ATen  acts  con- 
current to  make  a  conveyance,  estate,  or  other 
thing,  the  original  act  shall  be  preferred ;  and 
to  this  the  other  act  shall  have  relation.  [Yin. 
Abr.,  tit  Bel.,  290 ;  1  Johns.  Gas.,  81 ;  Id.,  86, 
n.;  8  0ai.,262;  2  Johns.,  620;  4  Id.,  284;  12 
Id.,  140;  16  Id.,  809.]  Bupreme  Ct,  1824, 
Jackson  v.  Bamsay,  8  Oow,,  76. 

2.  Origlaal  valid  aot  In  all  cases  where 
a  subsequent  act  is  held  to  relate  back  to  a 
thing  antecedent,  there  must  be  something  to 
which  relation  may  be  had ;  something  incho- 
ate, imperfect ;  but  still  something.  Belation 
cannot  be  had  to  a  void  act  Supreme  Gt., 
1828,  Doe  v.  Howland,  8  Ow.,  277;  8.  P., 
1819,  Jackson  e.  Stevens,  16  Johns,,  110.  A, 
V.  Ghan,  Gt,,  1846,  Williamson  9.  Field,  2 
Band^.  Gh.,  688,  668. 

3*  Tha  dootilna  of  relation  la  a  fiotton  of 
law,  and  cannot  defeat  intermediate  collateral 
acts  which  are  lawfnl,  aad  especially  if  they 
concern  strangers.  [16  Yin.  Abr.,  298;  IS 
Oo^  21;    11   Id.,  61.]    Supreme   GU,  1806, 


Oase  «.  De  Goes,  8  Gai,,  261 ;  1809,  Jackson 
«.  Bard,  4  Johne,,  280;  1816,  Heath  v.  Boss, 
12  IdLy  140;  1826,  Jackson  «.  Donglasa,  6 
OJw.,  468.  Gt.  of  Errors,  1822  [citing,  also,  18 
Vin.,  287],  Jackson  «.  Davenport,  20  Johns., 
687;  affirming  8.  0.,  18  Id.,  296. 

4.  A  atranger  cannot  be  made  a  trespasser 
by  relation.  It  is  a  general  rule  of  the  doc- 
trine of  relation,  that  it  shall  not  do  wrong  to 
strangers.  [16  Yin.  Abr.,  293 ;  18  Coke,  21.] 
Supreme  Gt.,  1806,  Oase  e.  De  Goes,  8  Gai.^ 
261.  Followed,  1816,  Wickham  «.  Freeman,  12 
Johns.,  188 ;  but  compare  Morgan  «.  Yarick, 
8  Wend.,  687. 


RBLBASB. 

1.  Wlio  may  gira  a  ralaaaa.  Where  sev- 
eral plaintifb  must  Join  in  bringing  an  action, 
a  release  by  one  of  them  is  a  bar  to  it  8^ 
preme  Gt.,  1816,  Austin  e.  Hall,  18  Johns., 
286 ;  1818,  Decker  «.  Livingston,  16  Id.,  479. 

2.  Thus,  in  an  action  by  tenuits  in  oommoa 
for  a  trespass  on  land  of  which  they  are  co- 
heirs, a  release  by  one  of  them  is  a  bar.  Su- 
preme Gt.,  1816,  Austin  v.  Hallj  18  Johns.,  286. 

3.  So  one  of  two  tenants  in  common  of  land, 
before  distress  and  avowry  for  rent,  may  re- 
ceive the  whole  rent,  and  discharge  the  lessee; 
for  before  avowry  the  rent  rests  in  personal- 
ty. Supreme  Gt.,  1818,  Decker  e.  Livingston, 
16  Johns.,  479.  Oompare  Sherman  a.  Balloa, 
8  Gou>.,  304. 

4.  A  release  by  one  of  two  Joint-creditorB|— 
e.  g.,  partners,— ^is  binding  upon  the  other. 
Supreme  Gt.,  1808,  Pierson  «.  Hooker,  8  Johm^ 
68 ;  8.  P.,  1817,  Bnlkley  «.  Dayton,  14  Johns., 
887. 

5.  A  release  executed  by  one  partner,  which 
shows  upon  its  face  that  it  was  executed  ia 
consideration  of  his  individual  debt,  ia  void  as 
against  the  other  partner.  Supreme  Gt^  1826^ 
Gram  «.  Oadwell,  6  Govs.,  489. 

6.  A  release  to  a  witness  by  one  Joint  plain- 
tiff of  all  demands  except  those  for  whidi  the 
witness  is  jointiy  liable  with  the  defendants^ 
— Held,  sufficient  to  restore  his  competency. 
Supreme  Gt.,  1817,  Bnlkley  v.  Dayton,  U 
Johm.,  887. 

7.  When  a  release  by  an  ultimate  grantee  of 
the  covenant  of  the  original  grantor,  will  rfr* 
lease  an  intermediate  grantor.  Jackson  9. 
Root,  18  Johns.,  60. 
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What  may  be 


8l  That  the  ooarts  will  not  sustain  a  relaaae 
by  the  nominal  plaintiff,  in  fraud  of  ri^ts  of 
party  in  interest.  Supreme  Ct.^  1848,  Timan 
9.  Leland,  6  EUl,  287. 

9.  Wbat  will  amonnt  to  a  release.  The 
distinction  between  a  release  and  a  receipt, — 
considered.    Stearns  «.  Tappin,  5  Duery  2M. 

10.  An  indorsement  by  the  owner  of  a 
bond,  npon  it,  to  the  effect  that  her  ezecntors 
should  discharge  it,  npon  conditions, — Held^ 
under  the  circumstances,  a  valid  conditional 
release,  although  never  delivered  to  the  obli- 
gor. A.  F.  Cfhan.  Ct,,  1846,  Brinckerhoff  «. 
Lawrence,  3  Sandf,  Ch^  400. 

IX  Upon  a  general  assignment  by  a  firm, 
the  creditors  released  two  partners,  and  took 
a  covenant  from  the  third  to  pay  their  debts 
out  of  another  fund.  Held^  that  all  the  origi- 
nal debts  were  released.  Chancery^  1840, 
Hosack  «.  Rogers,  8  Paige^  229 ;  affirmed  on 
other  grounds,  26  Wend.,  818. 

12.  An  instrument  in  the  form  of  an  assign- 
ment by  a  municipal  corporation  of  a  decree, — 
Heldy  under  the  circumstances,  operative  only 
as  a  release.  K  F.  3wrr,  Gt.,  1849,  Paff  «. 
Kinney,  1  Brad/,^  1. 

13.  An  instrument  purporting  to  ^^exoner- 
ate" one  of  two  joint-debtors  from  the  debt ; 
but  not  under  seal,  and  not  stating  any  con- 
sideration,— HMy  no  bar  to  an  action  against 
all  the  debtors.  1.  It  was  not  competent  to 
prove  a  consideration  by  parol.  2.  The  in- 
strument, even  if  founded  on  a  consideration, 
not  being  a  technical  release,  could  only  oper- 
ate as  a  covenant  not  to  sue  the  individual 
debtor  and  could  not  discharge  the  co-debtor. 
awj^em^  Ot.y  1849,  Frink  v.  Green,  6  Betrb,, 
466.    Compare  inflra^  89-49. 

14.  Though  a  release  appears  on  its  face  to 
have  been  executed  with  a  purpose  to  accom- 
plish an  object  not  effected  by  it, — e,  ^.,  for 
the  purpose  of  restoring  the  solvency  of  a  cor- 
poration released, — ^yet  if  unconditional  in 
terms,  and  sufficient  in  form,  consideration, 
dec.,  it  is  binding.  Supreme  Ct,^  1864,  De 
Yofls  9.  Johnson,  18  Barh.^  170. 

15.  SeaL  Notwithstanding  the  provision 
of  2  Rev.  Stat.,  408,  §  77,— allowing  the  pre- 
sumption of  consideration  for  a  sealed  instru- 
ment to  be  rebutted, — a  release  under  seal, 
althouf^  for  a  nominal  consideration,  operates, 
as  at  common  law,  as  a  discharge  of  the  debt. 
Ij^  however,  the  consideration  for  the  release 
was  merely  nominal,  the  moral  obligation  to 


pay  the  debt  may  remain^  and  form  a  suffi- 
cient consideration  for  a  new  promise.  N,  Y. 
Superior  Gt.y  1866,  Stearns  v.  Tappin,  6  Duer^ 
294. 

16.  A  release  under  seal  requires  no  proof 
of  a  consideration  to  support  it.    Supreme  Ot., 

1819,  Pratt «.  Orocker,  16  Johne.,  270. 

17.  A  release  not  under  seal  and  without 
consideration  is  void.  Supreme  Ct,  1816, 
Crawford  v,  Milispangh,  18  Johne.,  87;  1819, 
Seymour  «.  Minturn,  17  Id.^  169 ;  1828,  Dewey 
V.  Derby,  20  Id.,  462  ;  1888,  Bernard  v.  Dar- 
ling, 11  Wend.,  28;  and  see  Harrison  v.  Close, 
2  Johne,,  448 ;  and  Jacksoo  f>.  Stackhouse,  1 
One.,  122. 

18.  Equity  will  not  compel  a  creditor  to 
affix  his  seal  to  a  release  which  he  has  signed 
without  consideration;  even  upon  averment 
that  the  omission  was  by  mistake.     Chancery^ 

1820,  Minturn  9.  Seymour,  4  Johne.  Oh.,  497. 

19.  Wliat  may  be  released.  A  release, 
technically,  oi>erates  only  upon  a  present  in- 
terest, but  when  there  is  a  present  right  to 
take  effect  in  future, — e,  g,,  where  in  an  action 
by  an  administrator  the  husband  of  the  intes- 
tate was  offered  as  a  witness  for  plaintiff,  and 
executed  a  release, — such  right  may  be  pres- 
ently released.  Supreme  CU,  1812,  Woods  «. 
Williams,  9  Johne,,  128 ;  S.  P.,  Hoes  «.  Vaa 
Hoeeen,  1  Barb,  Gh,,  879;  affirmed,  1  N,  F. 
(1  C(met.),  120. 

20.  That  a  release  cannot  operate  upon  a 
right  subsequently  acquired.  Dwight «.  Peart, 
24  Ba/rb^  66. 

21.  A  mere  i)06sibility  of  a  future  interest, 
not  capable  of  being  affected  by  a  release.  Ed- 
wards 9.  Yarick,  6  Den,,  664. 

2Z  A  release  may  operate  as  between  gran- 
tor and  grantee,  by  way  of  estoppel,  though 
neither  is  in  possession.  A  contract  from  the 
owner,  for  the  purchase  of  land,  part  of  the 
purchase-money  having  been  paid,  gives  the 
vendee  a  constructive  equitable  possession, 
sufficient  to  support  a  release.  A.  V.  Chan. 
Ot.,  1889,  Dias  9.  Glover,  Eoffm.,  71. 

23.  Wbat  demanda  will  be  deemed  bar- 
red. A  release  to  the  sheriff  by  a  claimant  of 
property  seized  and  sold  on  an  execution,  given 
after  an  action  had  been  brought  against  the 
purchaser  at  the  sale,  and  which  reserved  all 
rights  of  action  against  other  persons ; — ffeld^ 
no  bar  to  the  action  against  the  purchaser. 
Supreme  Ot.,  1808,  Wilson  e.  Reed,  8  Johne.^ 
176. 
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24.  A  release  ezeoated  by  a  person  whose 
property  had  been  wrongfully  taken  on  attach- 
ment against  H.,  to  one  attaching  creditor, — 
Meld^  not  a  bar,  nnder  the  oircomstanoes,  to 
his  action  against  another  who  had  issued  an 
attachment  levied  on  the  same  goods.  Towns- 
end  0.  Hoppoch,  6  Duer,  499. 

25.  Etoourity.  That  a  release  of  a  principal 
debt,  releases,  also,  by  operation  of  law,  a  se- 
curity incident  to  it, — e,  g,^  a  mortgage.  Sur 
preme  OL,  1828,  Jackson  «.  Stackhouse,  1 
Cow.,  122. 

26.  General  words.  Where  there  are  gen- 
eral words  only,  in  a  release,  they  shall  be  con- 
strued most  strongly  against  the  releasor ;  but 
where  there  is  a  particular  recital  and  then 
general  words  follow,  the  general  words  shall 
be  qualified  by  the  particular  recital.    lb. 

27.  Thus,  a  release  of  a  judgment,  particu- 
larly described,  and  also  of  all  debts,  demands, 
&c.,  releases  only  the  judgment.    lb, 

28.  In  equity,  a  general  release  will  be  con- 
fined in  its  operation  to  the  demands  which 
appear  to  have  been  intended  by  the  parties, 
notwithstanding  general  words.  F.  Chan.  Ot,^ 
1831,  Mclntyre  «.  Williamson,  1  Mw.,  84. 

29.  Where  several  persons  are  jointly  and 
Severally  bound,  a  release  by  one  is  not,  in 
equity,  as  at  law,  strictly  a  release  of  all. 
Equity  will  not  extend  the  operation  of  a  re- 
lease beyond  the  clear  intention  of  the  parties 
and  the  Justice  of  the  case,  but  will  construe 
it  to  relate  only  to  the  particular  matter  in- 
tended to  be  released.  Ohancery^  1822,  Kirby 
«.  Taylor,  6  Johns.  Cfh.,  242.  Followed,  1824, 
Kirby  v.  Turner,  Hopk.^  809. 

30.  The  rule  that  a  release,  though  general 
in  its  terms,  is  to  be  restricted,  in  equity,  to 
such  matters  as  were  intended  by  the  parties, 
is  one  of  construction  merely.  Where  general 
words  are  used,  the  intention  to  limit  the  re- 
lease to  a  particular  debt  must  be  shown  by 
the  deed  itself,  or  by  the  instruments  in  pari 
materia  containing  the  agreement  and  release. 
Extrinsic  evidence  is  incompetent  to  prove  it 
V.  Chan.  Ot.,  1884,  Van  Brunt  t>.  Van  Brunt, 
8  Edw.,  14.  S.  P.,  Chancery^  1846,  Hoes  v. 
Van  Hoesen,  1  Ba/rb.  Gh.^  879 ;  aflBrmed,  1  N. 
T.  (1  Canut),  120. 

31.  A  release  of  demands  relative  to  speci- 
fied transactions,  executed  with  knowledge  of 
frauds  committed  therein,  is  a  bar  to  a  subse- 
quent bill  to  account.  Chancery^  1842,  Par- 
sons «.  Hughes,  9  Paige,  591. 


32.  Releaae  of  dower.  A  wife's  release  to 
her  husband's  lessee,  of  her  right  of  dower, 
operates  merely  as  a  release  of  dower  in  the 
land  as  against  the  lessee,  not  as  an  abandon- 
ment of  dower  in  the  rents,  as  between  her 
and  her  husband's  heirs.  F.  Ghan.  Ct.,  1887, 
Williams  «.  Oox,  8  Mto.,  178. 

33.  Release  of  lands.  Where  the  owner 
of  a  charge  upon  the  lands  of  several  persons, 
which  charge  is  primarily  chargeable  upon  the 
lands  of  one  of  them,  with  full  knowledge  of 
the  equitable  rights  of  the  parties,  releases  the 
lands  primarily  chargeable,  he  will  not  be  per- 
mitted to  enforce  his  charge  against  the  lands 
which  are  only  secondarily  liable.  Chancery^ 
1848,  Livingston  v.  Freeland,  8  Barb.  Ch.,  510 

34.  Effect  of  releasing  one  of  two  joint- 
debtors.  A  release  of  one  of  several  joint 
contractors,  or  wrongdoers,  dischai^  all 
The  reason  is,  that  the  deed,  being  taken  most 
strongly  against  the  releasor,  is  conclosive  evi- 
dence that  he  has  been  satisfied,  and  aftei 
satisfaction,  although  it  moved  from  only  one 
no  foundation  remains  for  an  action  against 
any  one.  Supreme  Ct.,  1841,  Bronson  «.  Fitz 
hugh,  1  Eill,  186;  8.  P.,  1810,  Rowley  v 
Stoddard,  7  Johns.,  207;  1828,  Oatskill  Bani 
V.  Messenger,  9  Goto.,  87 ;  1847,  Hoffman  v. 
Dunlop,  1  Barb.,  185.  Ghancery,  18i2,  Par- 
sons «.  Hughes,  9  Paige,  691. 

35.  In  order  that  a  release  by  an  obligee  to 
one  of  several  obligors  should  operate  as  a 
discharge  of  all,  it  must  be  a  technieal  release, 
under  seal,  not  a  mere  parol  agreement  to  re- 
lease one.  Supreme  Gt,  1882,  De  Zeng  e.  Bai- 
ley, 9  Wend.,  886. 

36.  The  legal  effect  of  a  release  of  one  de- 
fendant from  a  demand  against  him  jointly 
with  another,  cannot  be  controlled  by  an  no- 
sealed  agreement  by  the  other, — although  de- 
livered at  the  same  time, — ^that  it  should  not 
impair  his  liability.  Supreme  Ct.,  1841,  Bron- 
son tj.  Fitzhugh,  1  Hill,  186. 

37.  Debtors  severaUy  liable.  The  stock- 
holders of  a  manufacturing  corporation,  being 
only  severally  liable  for  debts  due  from  the 
company  at  the  time  of  dissolution  [24  Wend., 
478],  a  release  by  a  creditor  to  one  stockholder 
does  not  operate  to  discharge  the  others.  ^- 
prema  Gt.,  1848,  Bank  of  Poughkeepsie  v.  Ib- 
botson,  6  HUl,  461.    , 

38.  Where  several  persons,  being  the  own- 
ers of  land  chargeable  with  rent,  as  tenants  in 
common,  make  partition  between  themselres, 
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each  asanmiDg  the  pftyment  of  hk  equitable 
share  of  the  rent,  a  release  to  one  of  tiie  own- 
ers does  not  eztingaish  the  liability  of  the 
others.  Supreme  (X,  1864^  Van  Renssdaer  «. 
Ghadwiok,  ^£arb,,  888. 

as.  A  OQsenanit  not  to  aae  the  covenantee, 
amounts  to  a  release.  It  is  treated  as  snch  to 
avoid  circnity  of  action.  Sitprmne  Ot,^  1807, 
Cuyler  «.  Ouyler^  2  J^hm.,  186 ;  1811,  Phelps 
«.  Johnson,  8  JohM,^  64 ;  1824,  Olark  o.  Bnsh^ 
8  Cow.,  151 ;  1830,  Brown  «.  William8»4Tr4»u2., 
860.  See,  also,  Jackson  «•  Stackhonse,  1  Oow.^ 
122. 

40.  This  principle  appli^  in  a  peonliar  case. 
Onyler  v.  Onyler,  2  /ohns,y  186. 

41.  But  a  covenant  not  to  aoe  for  a  given 
"time  does  not  amonnt  to  a  defeasance,  and 

cannot  be  pleaded  as  snch,  but  is  a  covenant 
only  for  the  breach  of  which  the  obligor  may 
bring  his  action.  Supreme  Ct^  1821,  Ohandler 
c.  Herrick,  19  Johne,,  129 ;  S.  P.,  1881,  Winans 
«•  Huston,  6  Wend.^  471. 

4Z  An  agreement  which  operates  to  eitend 
the  time  for  payment  of  a  debt  for  a  limited 
time,  should  be  set  up  in  defence  of  the  action 
on  the  debt,  if  brought  within  that  time.  It 
cannot  be  the  basis  of  an  independent  action. 
Ct.  qf  Errore,  1880,  Pearl  «.  Wells,  6  Wend., 
291. 

4a  A  creditpr  of  a  firm  Joined,  as  surety, 
with  one  of  tlye  partners  in  a  bond  to  the  other, 
indemnifying  him  against  the  partnership 
debts.  The  bondsmen  paid  debts  of  the  firm 
amounting  to  more  than  the  penalty  of  the 
bond ;  after  which  snit  was  brought  on  behalf 
of  the  creditor  against  the  two  partners  on  his 
demand  against  the  firm.  EM,  1.  The  bond, 
if  not  discharged^  operated  as  a  release.  2.  The 
creditor,  being  a  surety  only,  was  liable  only 
to  the  amount  of  the  penalty  of  the  bond. 
Having  paid  debts  to  that  amount,  he  was  no 
longer  barred  by  the  bond  from  suing  his  own 
claim.  Supreme  CU,  1824,  Clark  «.  Bush,  8 
G<m.,  161. 

44.  Where  t)iere  is  more  than  one  debtor. 
An  agreement  or  covenant  never  to  sue  a  sole 
debtor  is  h^d  to  operate  as  a  release,  to  avoid 
circuity  of  action.  But  where  there  are  two 
obligors  or  promisors,  a  covenant  not  to  sue 
one,  so  far  from  releasing  the  demand,  has  been 
repeatedly  held  not  to  protect  the  other.  Its 
operation  is  only  as  a  covenant.  SuprefM  Ct,, 
1807,  Harrison  v.  Close,  2  Johm,,  448;  S.  P., 
1S10.  Rowley  o.  Stoddard,  7/<2.,  207;  1828, 
Vol.  IY.— 46 


Oatskill  Bank  «.  Messenger,  9  6Smo.,  87 ;  1880, 
Bank  of  Chenango  «.  Osgood,  4  Wend,,  607; 
1889,  Couch  «.  lOUs,  21  Wend.,  424. 

46.  After  suit  brought  upon  a  Joint  note  the 
plaintiff  covenanted  with  one  maker  that  he 
would  not  sue  him  thereon,  and  that  if  any 
suit  should  be  brought  or  continued,  the  instru 
ment  should  be  deemed  a  release  to  him; — 
HM,  not  a  release,  and  no  bar  to  a  continu- 
ance of  the  action.  Supreme  Ct.,  1889,  Couch 
«.  Mills,  21  Wend.,  424;  S.  P.,  1880,  Bank  of 
Chenango  o.  Osgoodi  4  Id,,  607. 

46w  A  release  of  one  of  two  joint-debtors 
dischar^ies  tlie  original  debt  as  to  both ;  and  a 
covenant  not  to  sue  bothhas  the.  same  effect 
as  a  release  of  both,  to  avoid  circuity  of  action. 
But  a  covenant  not  to  sue  one  of  them  does 
not  at  law  operate  as  a  release  of  the  debt  as 
to  either;  but  the  original  indebtedness  re- 
mains unchanged.  Chamoery,  1840,  Hosaok 
o.  Rogers,  8  Paige,  229. 

47.  A  covenant  by  a  creditor  not  to  collect 
a  Jdnt  debt  out  of  tiie  property  of  one  of  the 
joint-debtors  is  not  a  technical  release,  which 
can  be  set  up  by  the  other  debtor  in  a  Joint 
snit  against  them,  even  at  law.  Chtsicery, 
1844,  Miller  v.  Fenton,  11  Paige,  18. 

.4&  In  .equity,  a  covenant  by  a  creditor,  oi 
receiving  part  of  a  demand  from  one  joint- 
debtor,  that  he  will  not  enforce  the  claim 
against  such  debtor's  individual  property,  will 
not  release  the  other  debtors,  unless  the  cove- 
nantee was  primarily  liable  for  the  whole  de- 
mand.   Ih, 

49.  This  principle  applied  in  a  peculiar  case. 
lb. 

50..iialaafle.toaoo«|itorof  UlL  A  release 
of  the  acceptor  of  a  bill,  by  the  bolder,  dis- 
charges the  drawer;  and  the  effect  of  the  re- 
lease cannot  be  avoided  by  a  subsequent  agree- 
ment betweenthe  holder  and  acceptor.  N.  F. 
Sup0r4ar  Ot.y  1848,  Mottram  «.  Mills,  2  Sane^., 
189. 

51.  —  to  drawer.  As  the  drawer  of  a  bill 
is  never  liable  in  that  character  to  the  ac- 
ceptor, a  release  to  the  drawer  of  a  bill  by  the 
acceptor,  discharging  him  from  all  daim  for 

i  damages,  d^c,  ^^as  drawer''  of  the  bill,  will 
not  bar  an  action  by  the-acceptor  for  money 
paid  to  take  up  the  bill  for  the  drawer's  ac- 
commodation. Ct.  of  Appeals,  1849,  Pearce 
V.  Wilkins,  2  K  F.  (2  Comet),  469;  affirm- 
ing S.  C,  5  Den.,  541. 

52.  —  to  maker  of  proailsaory  note.    If 
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the  indoraer  of  a  note  has  given,  before  matn- 
rity  of  the  note,  a  release  of  all  demands  to 
the  maker,  he  cannot  afterwards  sne  the  maker 
upon  the  note^  for  the  release  discharges  it 
Supreme  Ot.^  1807,  Ouyler  c.  Ouyler,  2  Johm^ 
186. 

53.  Bnt  he  may,  after  paying  the  note,  bring 
his  action  for  money  paid ;  for  that  is  a  cause 
of  action  arising  subsequent  to  the  release. 
lb. 

54.  So  heldy  where  the  maker  of  an  accom- 
modation-note gave  the  indorser  a  release, 
and  afterwards  paid  the  note  and  sued  for 
money  paid.  Supreme  OU,  1819,  Seymour  v. 
Minturn,  17  Johns,^  169. 

55.  S.  made  his  note  for  the  accommodation 
of  M.,  who  procured  it  discounted  at  bank,  but 
the  bank  did  not  know  that  it  was  discounted 
for  M's.  accommodation.  M.  failed,  and  S. 
signed  a  release  of  M.  from  all  demands  on 
promissory  notes;  which  the  bank  also  subse- 
quently executed  by  its  seal.  S.  afterwards 
paid  the  bank  the  amount  of  the  note,  and  sued 
M.  for  the  amount  so  paid.  Eeld^  1.  The  re- 
lease of  M.  by  the  bank  did  not  discharge  S. ; 
as  they  had  a  right  to  presume  that  S.  consent- 
ed to  it  The  payment  by  S.  was  therefore  not 
one  made  in  his  own  wrong.  2.  The  release 
signed  by  S.  did  not  bar  this  suit;  for  it  ex- 
tended only  to  demands  on  promissory  notes, 
while  the  suit  was  for  money  paid  to  M.'s  use. 
Supreme  Ot^  1819,  Seymour  o.  Minturn,  17 
Johne.^  169.  Followed,  1884,  Keeier  «.  Bartine, 
12  Wend.,  110. 

56u  Upon  the  execution  of  a  yolnntary  as- 
signment by  the  makers  of  a  note  for  the  benefit 
of  their  creditors,  the  second  indorser  of  the 
note  executed  a  general  release  to  the  makers, 
and  subsequently  became  fixed  with  the  pay- 
ment of  the  note.  Beld^  that  the  release  of 
the  note  having  been  executed  before  the  ma- 
turity of  the  note,  the  second  indorser  was 
not  barred  by  it  from  maintaining  his  action 
either  against  the  maker  or  first  indorser. 
Supreme  Ct,y  1884,  Keeler  o.  Bartine,  12 
Wend.,  110.  &  P.,  K  F.  Superior  Ot,y  1848, 
Nicbob  f>.  Tracy,  1  Scm^f.,  278. 

57.  Intent  to  preserve  UataUity  of  In- 
dorser. A  release  to  the  maker  of  a  note 
operates  as  a  discharge  of  the  indorser,  by 
construction  only.  The  reason  is  that  by  such 
release,  the  indorser^s  remedy  against  the 
maker  is  taken  away.  Wherever  it  is  the 
intention  of  the  parties  to  preserve  the  liability 


of  the  indorser,  it  is  competent  for  them  to  do 
so.  Supreme  Ot.,  1819,  Bmen  «.  Mftrqaand, 
17  Johns.,  58. 

58.  A  release  given  to  a  maker  under  peco- 
liar  circumstances,  evincing  an  intent  to  pre- 
serve the  liability  of  the  indorser  ;•— J9«2i,  oo 
discharge  to  the  latter.    Ih, 

59.  Where  a  release  given  by  the  holden 
of  a  note  to  one  of  several  joint  makers,  coq- 
tained  a  provision  excepting  from  the  release 
such  liability  as  the  maker  might  be  under  to 
the  indorser ; — Held,  that  the  indorser  cooid 
not  set  up  the  release  as  a  bar  to  the  holders 
action  against  him.  Supreme  Ct.,  1804,  Stew- 
art  V.  Eden,  2  Oai.,  121. 

GO.  Coveoant  not  to  sue.  The  maker  ao'd 
indorser  of  a  note  are  not  joint-debtors.  Heooe 
a  covenant  not  to  sue  the  maker  operates  to 
discharge  the  indorser.  Supreme  Ct.^  1$30, 
Brown  «.  Williams,  4  Wend.,  860. 

61.  —  not  to  proseoate  judgment  Where 
the  holder  of  a  note  has  obtained  separate 
judgments  against  the  maker  and  indorser, 
they  both  become  principal  debtors.  A  cove- 
nant by  him  afterwards  made  with  the  maler 
that  he  will  not  prosecute  the  judgment  agaiost 
him,  does  not  operate  to  release  or  discharge 
the  indorser.  Nothing  short  of  payment  of 
the  judgment  against  the  former  will  bsTe 
that  effect.  Ot.o/AppeaU,  1861,  HabbeUe. 
Carpenter,  5  N.  Y.  (1  Seld.),  171. 

62.  RaleaM  to  Indoner.  A  release  by  tbd 
holder  of  a  note  to  the  indorser,  with  the  ooo- 
sent  of  the  maker,  does  not  discharge  th« 
maker.  Supreme  Ct.,  1819,  Seymoar  c.  Min- 
turn, 17 /<>Ana.,  169. 

63.  As  between  the  first  and  subsequent  io- 
dorsers,  the  former  must  be  regarded  in  the 
light  of  the  principal.  A  discharge  of  him, 
therefore,  by  the  holder  operates  to  relesse 
them.  Supreme  Ot.,  1889,  Newcomb  «.  Bsj- 
nor,  21  Wend.,  108 ;  S.  P.,  1880,  Brown  «.  Wil- 
liams, 4  Id.,  860. 

64.  Aot  of  1838.  Partners,  upon  a  diesoln 
tion,  enabled  to  make  separate  oompositioDS  witL 
any  or  all  creditors  of  the  firm,  whidi  shall  be  > 
diecharge  of  the  debtor  or  debtors  making  the 
same,  and  to  them  only :  and  shall  not  dischar^ 
other  members  of  the  firm.  LoMifl^,  ^^^ 
eh.  267,  §§  1-4.* 

65.  The  above  provisions  extended  tojwoj 
debtors  generally.  Lawt  qf  1888,  248,  eh.  29<. 
§J; 

•  Amended,  Uws  o/1846,  410,  oh.  848;  » •• » 
authorize  discharge  of  jadgireat. 
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66.  It  MtfffM,  that  even  under  the  provi- 
sions  of  the  act  of  188S,  a  release  to  one  of 
seyeral  partners  or  joint-debtors  should  be 
qualified  by  a  reference  to  the  statute,  other- 
wise if  absolute  in  terms,  it  will  discharge  alL 
Bank  of  Ponghkeepsie  v.  Ibbotson,  5  EiUy 
461 ;  Hoffinan  «.  Dunlop,  1  Barh^  186. 

67.  Under  the  act  of  1888,  a  partner  may 
make  a  separate  compromise  with  a  creditor 
of  the  firm  at  any  time  after  the  termination 
of  the  authority  of  the  different  partners  to 
bind  the  firm.  A  severance  of  the  joint  in- 
terest of  the  partners  in  the  partnership  effects 
is  not  necessary ;  nor  can  the  compromise  be 
impeded  by  the  fiict  that  the  consideration  of 
the  release  came  from  partnership  funds.  Su' 
preme  Ct.^  Sp,  T.,  1848,  Stitt  v.  Oass,  4  Ba/rb.^ 
92. 

68.  CoiMtniotlon  of  releaae.  An  agent 
compromised  a  demand  due  to  his  principal, 
and  executed  a  release  in  his  own  name. 
BMy  that  the  instrument  not  purporting  to 
be  the  deed  of  the  principal  was  not  binding 
upon  him  as  a  release ;  but  that  the  debtor 
could  avail  himself  of  it  in  connection  with 
other  requisite  facta,  to  show  an  accord  and 
eatisfaction.  Ot.  of  Brror$t  1889,  Evans  o. 
Wells,  22  Wend^  824. 

69.  A  release, — BeleL,  to  import  payment. 
Warner  «.  Dunham,  EUl  <6  D.  Supp.^  206. 

70.  The  mode  of  proving;  and  the  effect, 
of  a  release  granted  by  the  United  States  sec- 
retary of  the  treasury,  to  one  of  several  obli- 
gors in  a  bond  to  tiie  United  States,  con- 
sidered*   Bonchaud  o.  Dias,  8  D^n^  288. 

71.  Validity.  Mutual  releases  executed  to 
settle  old  accounts,  will  not  be  disturbed  in 
equity,  unless  fraud  or  gross  mistake  is  shown. 
Ot.  <^Em>rg,  1880,  Wood  «.  Young,  6  TTwkf., 
620.  See  Muraford  v.  Murray,  6  Johns.  Ch,^  452. 

72.  A  release  to  a  witness  is  a  valid  dis- 
charge to  him,  although  he  was  not  sworn  on 
the  trial.  Svtprmne  Ot.,  1819,  Pratt «.  Orocker, 
16  Johns^  270. 

As  to  releasing  a  witness,  see  Witnbss. 

73.  —  how  tiled.'  The  court  will  not  try 
the  validity  of  a  release  executed  by  the  nom- 
inal plaintiff,  but  alleged  to  be  in  fraud  of  the 
rights  of  the  real  party  in  interest,  upon  mo- 
tion to  cancel  the  release,  unless  the  nature  of 
the  case  precludes  the  question  being  tried  by 
the  jury,  but  will  rather  leave  it  to  be  litigated 
on  tiie  trial  of  the  cause.  Supreme  Ot^  1848, 
Timan  «.  Leland,  6  ffill^  287. 


As  to  the  power  of  One  partner  to  release 
a  demand  due  to  the  partnership,  see  Pabt- 

NKBSHIP. 

As  to  releases  by  a  ^TVard  to  his  guardian, 
see  GuASDLiN  and  Wabd,  185-189. 


RBLIGIOUS  CORPORATIONa 

1.  The  exeroiae  of  religioiu  profeMlon 

and  worship  forever  allowed  in  this  State,  to  all 
mankind.    Oand.  qf  1846,  art.  1,  §  8. 

2.  The  Btatntee  regulating  the  organization 
and  incorporation  of  religious  corporations,  and 
the  manner  in  which  their  affiiirs  shall  be  con- 
ducted, which  were  enacted  prior  to  the  revision 
of  the  statutes,  and  are  yet  in  force,  will  be  found 
collected  in  either  edition  of  the  Revised  Statutes. 
8  Rev,  Sua.,  292-804 ;  2  Id,,  5  ed.,  604-614. 

3.  The  Act  of  1813,  is  still  in  force.  Su- 
preme Ot,^  1868,  Voorhees  c.  Presbyterian 
Church  of  Amsterdam,  17  Bcvrb.^  108. 

4.  Who  conatitate  the  corporation.  A 
religious  corporation,  created  under  the  gen- 
eral act,  consists  not  of  the  trustees  as^such, 
but  of  members  of  the  society.  Although  the 
statute  (§  8)  declares  that  the  trustees  shall  be 
a  body  corporate,  a  view  of  the  whole  act,  as 
well  as  the  current  of  authority,  and  the  popu- 
lar opinion,  sustains  the  view  that  it  is  the  so- 
dety,  not  the  trustees,  which  is  incorporated ; 
and  the  members,  whether  church  members 
or  not,  are  the  corporators.  The  relation  of 
the  trustees  is  not  that  of  a  private  trustee  to 
the  eeetui  que  trust,  but  that  of  directors  to 
a  civil  corporation.  They  are  but  the  mana- 
ging officers  of  the  corporation,  invested,  as  to 
the  temporal  affairs  of  the  society,  with  the 
powers  specifically  conferred  by  the  statute, 
and  with  the  ordinary  discretionary  powers  of 
officers  of  civil  corporations.  [2  Paige,  296 ; 
7  Id.,  281;  2  Den.,  492.]  Ot,  of  Appeals,  1S64, 
Robertson  v.  Bullions,  11  K  T.  (1  JTem.),  248; 
affirming  S.  0.,  9  Barb,,  64. 

5.  Two  congregations  agreed  to  unite  and 
consolidate  their  property  for  the  common  use, 
and  to  build,  upon  a  site  owned  by  one  of 
them,  a  church  for  the  use  of  the  new  congre- 
gation. After  the  union,  the  new  society  was 
incorporated.  Seld,  that  the  congregations 
were  merged  in  the  corporation,  that  the 
property  of  both  became  the  property  of  the 
corporation,  and  that  the  management  of  it 
was  vested  in  the  trustees,  to  the  exclusion  of 
elders  and  deacons;  and  that  there  was  no 
trust,  or  covenant}  to  rebuild  the  church.    A, 
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F.  Ohan.  Gt^  1844^  Oammeyer  «.  United  Ger- 
mAD  Lutheran  Ohnrobes,  2  Scmdf,  Oh,^  188. 

6.  Society :  Churoh.  The  distinction  be- 
tween the  religions  ^^sooietj,"  or  corporation, 
and  the  "chnroh"  connected  with  it,— con- 
sidered. Baptist  Ohnrch  in  Hartford  v.  Wither- 
ell,  8  Paige,  296 ;  Lawyer  «.  Olipperly,  7  /d, 
281. 

7.  Certificate  of  Inoorporation  cannot  be 
acknowledged  before  a  commissioner  of  deeds. 
Supreme  Ct,  1887,  Baptist  Society  «.  Rapalee, 
16  Wend.,  605. 

8.  Certificate  of  inoorporation  may  be  acknowl- 
edged before  any  officer  authorized  to  take  ac- 
knowledgments or  proofs  of  conveyances.  Lawa 
</1844,  247,  ch.  168,  II. 

9.  Certificates  previously  so  acknowledged,  de- 
clared vaUd.    Laws  of  1844,  247 ,  ch.  158,  §  2. 

10.  Formal  reqnisitas  of  inoorporaticML 

In  aid  of  a  snit,  upon  a  contract  made  with  a 
religions  society,  which  has  existed  and  acted 
as  such  for  several  years,  the  formal  requisites 
to  its  organization,  under  the  statute,  will  be 
presumed,  although  they  do  not  ^pear  by  the 
certificate  filed.  So  held^  where  the  certificate 
of  organization  of  an  Episcopal  church  did 
not  show  that  the  rector  presided  at  the  first 
meeting,  nSr  that  he  was  necessarily  absent. 
^.  Y.  Superior  Ot,,  1828,  All  Saints'  Ohuitxh 
V.  Lovett,  1  Eall,  191. 

11.  Free  ohntchea.  Incorporation  of  soci- 
eties to  maintain  free  churches,  authorised.  Ltaoi 
of  1864,  494,  ch.  218. 

12.  Refoxmad  Dntoh  churches,  incorporation 
of,  authorised.    Lam  af  1886,  76,  oh.  00. 

13.  Chaii|;e  of  name  of  religious  corporation, 
authorized.    Laim  <^  1868,  667,  ch.  828. 

14.  Trnptaes  may  purchase  and  hold  grounds 
for  assodate-houBes  or  chapels,  and  for  schools, 
and  the  persons  statedly  worshipping  in  such  ad- 
ditional houses  or  chapels  may  be  separately  or- 
ganized. ZoiM  0/1860, 196,  ch.  122,  S  2 ;  as  amend- 
ed, 1860,  889,  ch.  286. 

15.  Title  to  property.  The  corporation, 
and  not  the  trustees,  holds  the  real  estate ;  and 
the  alienage  of  the  trustees  cannot  affect  the 
title  of  the  corporation.  A,  F.  Ohan,  Ot,^ 
1844,  Oammeyer  «.  United  German  Lutheran 
Churches,  2  Samdf,  Oh,,  186. 

16.  Incorporated  religions  societies  are  ag- 
gregate corporations,  and  whatever  property 
they  acquire,  whether  real  or  personal,  is 
vested  in  interest  in  the  body  corporate. 
Whatever  possession  the  oflSoers  have,  is  the 
possession  of  the  corporation.  Although  call- 
ed trustees,  they  do  not  hold  the  property  in 
tmst.    Their  name  is  simply  a  title  of  office, 


and  their  portion  the  same  as  if  thej  were 
called  directors  or  managers.  Their  right  to 
intermeddle  is  an  authority,  not  an  estate. 
Ot.  of  Appeals,  1864,  People  «.  Pulton,  11  JT. 
F.  (1  Kffm.),  94. 

17.  Hence  trustees  of  a  religious  corpontioii 
cannot  proceed  for  a  forcible  entry  and  detain- 
er of  tiie  corporate  property  in  their  own 
names;  the  proceeding  must  be  in  the  name 
of  the  corporation.    lb, 

18.  When  a  religious  corporation,  benefici- 
ally interested  in  lands,  should  be  deemed 
vested  with  the  title.  Jackson  i>,  beetles,  S 
Johns.,  115,  186. 

19.  Devises.  Notwithstanding  the  provi- 
sion of  section  4  of  the  act  of  1784  (same 
Stat.,  2  Lam  0/I8I8,  212;  8  Bee,  Stat.,  295; 
2  Id.,  6  ed.,  607),  religious  corporations  are  re- 
stricted by  the  statute  of  wills,  from  taking- 
Jande  by  devise.  Supreme  Ct.  (18061),  Jadc- 
son  e.  Hammond,  2  Cat,  Cos,,  887.  N,  T. 
Superior  Ct.,  1849,  Ayres  «.  Methodist  Epis- 
copal Church,  8  Samdf,,  861 ;  8.  0.,  8  N,  T. 
Leg.  Oh».,  17. 

20.  The  history  of  our  statutes  regalating 
the  devise  of  property  to  religious  corporations, 
considered.  Williams  v,  Williams,  B  K.  Y. 
(4  SeU,),  626,  668. 

21.  Conveyances  and  devises  of  property  for 
religious  purposes  regulated.  Lcnn  pf  1865,  888, 
ch.  280 ;  repealed,  Lowe  qf  1862,  «16.  ch.  147. 

22.  F6r  what  uses.  A  religious  corpora- 
tion may  take  by  bequest  real  or  personal 
property  to  the  amount  limited  by  the  provi- 
sions of  the  Revised  Statutes,  for  any  use  ne- 
cessary for  the  purposes  of  the  corporation. 
Such  property  need  not  be  given  generally, 
for  all  the  purposes  of  the  corporation,  but  the 
donor  may  limit  it  to  one, — e,  g.,  to  provide 
for  the  support  of  a  minister.  Ct.  ofAppoaUy 
1868,  Williams  v,  Williams,  8  iV:  7!  (4  8eld,\ 
626,  668;  Tucker  e.  Rector,  &c.,  of  St.  Clem- 
ent's Church,  Id.,  668;  affirming  8.  C,  8  8(mdf., 
242;  8^.  Y,Leg.  (?&*.,  267. 

23.  A  religious  corporation  may  accept  a 
legacy,  charged  with  the  payment  of  its  in- 
come to  a  third  person  for  life,  and  may 
execute  the  trust  Wherever  property  is  de- 
vised to  a  corporation,  partly  for  its  own  use 
and  partly  for  the  use  of  others,  the  power  of 
the  corporation  to  hold  the  property  for  its 
own  use  carries  with  it  the  power  to  execute 
that  part  of  the  tmst  which  relates  to  others. 
Chancery,  1828,  Matter  of  Howe,  1  Paige^ 
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214.  Comp&fe  Ayres  V.  Methodist  Episcopal 
Ohnrcb,  8  Sand/.,  851;  S.  0.,  8  K  7.  Leg. 
Ohs.,  17. 

24.  Incorporated  religions  societies  are  not 
to  be  regarded  as  eocleeiasticai  corporations  in 
the  sense  of  the  English  law,  hot  are  ciril  cor- 
porations governed  by  the  principles  of  common 
law.  Ct,  itfAppeaU^  1854,  Robertson  «.  Bal- 
liona,  11  ^  K  (1  Kem.\  248 ;  affirming  S.  0., 
9  Bcutb,,  64« 

25.  llie  trnstees  cannot  take  a  trust  for  the 
sole  benefit  of  members  of  the  chnrch,  as  dls- 
tingnished  from  other  members  of  the  society, 
or  for  the  nse  of  a  portion  of  the  corporators, 
to  the  exclusion  of  others.  And  they  cannot 
take  a  trnst  Umited  to  the  support  of  a  particu- 
lar faith,  or  a  particular  class  of  doctrines.  lb. 

26.  Effeot  of  otaange  of  dootrlne.  That 
chancery  may  interfere  to  control  the  man- 
agement of  the  property  of  religious  corpora- 
tions in  so  far  as  it  is  to  be  deemed  held  by 
the  corporation  in  trust  for  a  definite  purpose, 
and  npon  the  same  principles  as  apply  to  trnst 
property  generally ;  but  cannot  interfere  upon 
the  mere  ground  of  error  or  change  of  doc- 
trine. Ohanury^  1882,  Baptist  Church  in 
Hartford  v.  Witherell,  8  Faige^  296.  F.  OKan, 
Ct.^  1888,  Bowden  «.  McLeod,  1  Mw.^  588. 
A.  V,  Oham,  Ct,^  1844,  Sinskern  «.  Lutheran 
Churches,  1  Sandf,  Ch,,  489.  Supreme  Ot,^ 
Sp.  71,  1848,  People  «.  Steele,  2  Barb,,  897; 
S.  C,  less  fully,  6  K  T.  Leg.  Obs.,  65;  and 
see  Miller  v.  Gable,  2  Den,,  492. 

27.  Where  a  religious  society  is  organized 
as  a  bradch  or  part  of  an  established  denomi- 
nation, and  becomes  endowed  with  property 
given  upon  the  faith  of  its  being  so,  the  trus- 
tees at  a  given  time  will  not  be  permitted  to 
employ  such  property  in  maintaining  doctrine 
and  discipline  at  variance  with  that  of  the 
denomination,  even  though  they  are  sustained 
by  a  majority  of  the  corporators.  Supreme 
CU,  Sp,  T,,  1848,  People  v,  Steele,  2  Ba/rb., 
897;  S.  C,  less  fully  reported,  6  K  T,  Leg. 
Obs.,  55. 

28.  A  payment  made  to  a  treasurer  of  a 
religious  society,  cannot  be  impeached  by 
showing  that  a  portion  of  the  society  contin- 
ning  him  in  office,  have  abandoned  tlft  reli- 
gious faith  of  the  society.  A  court  of  law  can 
look  only  to  the  legal  rights  of  the  parties  to 
control  the  fund  in  question.  So  long  as  the 
forms  and  modes  of  proceeding  by  the  associa- 
tion under  whose  direction  the  original  con- 


trihutots  placed  the  fund  are  strictly  complied 
with  in  its  management  and  control,  a  court 
of  law  is  incompetent  to  interfere.  Supreme 
Gt,^  1882,  Field  v.  Reld,  9  Wwid,,  894. 

2d.  Certain  members  of  an  unincorporated 
religtouB  society  took  an  absolute  deed  of  lands 
bought  with  ftmds  of  the  society,  and  one  of 
them  indorsed  upon  the  deed,  without  the^ 
assent  of  the  society,  a  declaration  that  he. 
held  it  in  trust  for  Uie  society  upon  its  mem- 
bers assenting  to  an  open  communion.  Held^ 
that  the  indorsement  was  of  no  force ;  that 
upon  the  subsequent  incorporation  of  the 
society,  the  title  vested  in  the  corporation, 
but  it  was  nevertheless  proper  for  chancery, 
upon  the  biH  of  the  corporation,  to  decree  a 
conveyance.  A,  V,  Ghan,  Ct,y  1889,  South 
Baptist  Church  v,  Yatea,  E&ffVn.,  142. 

30.  A  German  Lutheran  congregation  in 
the  city  of  New  York,  was  composed  in  part 
of  English  and  in  part  of  Germans^  and  the 
parties  used  the  building  for  religious  exer- 
cises; with  difTefent  pastors,  in  different  por- 
tions of  the  day.  Eeld^  that  aithougb  the 
Eng^sK  portion  had  a  right  to  employ  a  pastor, 
stiA  to  invite  individuals  to  Join  their  congre- 
gation^ they  could  not,  by  agreement  with  an 
English  corporation  of  the  same  persuasion, 
transf<fer  its  minister  and  congregation  to 
their  own  church.  F.  Chan.  Ot,  1848,  Cam- 
meyerv.  German  Lutheran  ChurcAies,  4  JBdw., 
228. 

31.  Inventory:  In  what  cases  an  account 
and  inventory  of  the  property  of  the  corporation 
must  be  exhibited.  Aa  qf  1818,  §  10,  8  Rev, 
Sua.,  297 ;  Act  of  1814,  %  6,  Z  Seo.  Sua.,  801 ; 
Law  of  184%  191,  ch.  158,  $$1,2;  1850, 195.  ch. 
122,  S  1. 

32.  Qualifications  of  tnttteea.  The  quali- 
fications prescribed  by  the  statute  of  incorpo- 
ration for  electors  of  trustees  of  the  society, 
cannot  be  abridged  or  extended  by  any  act  of 
the  trustees  or  of  the  corporators.  Every 
person  qualified  under  the  statute  has  an  in- 
contestable right  to  vote  at  the  election  for 
trustees.  No  additional  qualification  can  be 
imposed  by  by-laws.  Supreme  Ct,  1845, 
People  V,  Phillips,  1  Den,^  888. 

33.  A  court  of  equity  cannot  prescribe  the 
qualifications  of  the  electors  of  a  religious  so- 
ciety, incorporated  under  the  general  act,  nor 
remove  the  trustees.  [2  Johns.  Ch.,  871,  17 
Ves.,  291.]  Ct.  of  Appeals^  1854,  Robertson 
V.  Bullions,  11  K  Y.  (1  Kern.),  248 ;  affirming 
S.  0.,  9  Barb,,  64 ;  overruling  Lawyer  v.  Clip- 
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perly,  7  Paige^  281 ;  Bowden  «.  MoLeod,  1 
Bdw,^  688 ;  Kinskern  «.  Lntberftn  Ohnrobes, 

I  San4f.  Oh.,  489. 

34.  Trastees  most  belong  to  the  society. 
If  they  withdraw  from  it  after  election,  they 
thereby  cease  to  be  trustees ;  and  though  re- 
ceiving letters  of  dismissal  from  the  ehwch 
may  not  operate  of  itself  as  a  withdrawal  from 
the  iociety,  yet  where  taking  such  letters  is 
followed  by  acts  incompatible  with  the  duties 
of  a  trustee — 0.  ^.,  co-operating  in  the  organi- 
zation of  another  society,  and  in  attempts  to 
close  the  place  of  worship  of  the  former  so- 
ciety— the  trustee  will  be  held  to  have  yacated 
his  office.  Suprems  Ct.,  3p.  7!,  1855,  Laight- 
street  Baptist  Church  «.  Noe,  IS  ffau>,  iV.,  497. 

35.  Validity  of  eleotioxL  An  election  of 
trustees  is  not  invalidated  by  the  neglect  or 
delay  of  the  inspectors  to  give  the  proper  cer- 
tificate.   Supreme  Ot.,  1884,  People  v.  Peck, 

II  Wend.,  604. 

36.  An  election  is  not  necessarily  void  be- 
cause the  notice  given  by  the  trustees  to  the 
minister  was  less  than  one  month,  dM).,  and 
did  not  contain  the  names  of  the  trustees 
whose  seats  became  vacant,  and  was  not  an- 
nounced for  two  successive  Sabbaths;  pro- 
vided the  election  was  fairly  conducted  and 
all  in  fact  had  notice.  If  the  omission  was 
fraudulently  made,  or  the  election  was  thereby 
pr^udieed,  the  omissions  invalidate  the  elec- 
tion.   A  t 

37.  Under  the  act  of  1784,  §  8,  the  ap- 
pointment of  persons,  other  than  elders  or 
church- wardens,  to  preside  at  an  election  of 
trustees,  vitiates  the  elections,  if  any  such  of- 
ficers were  present  at  the  meeting.  3o  held, 
upon  quo  warranto,    lb, 

3a  The  ^^  elders"  mtended  by  tlie  statute 
are  not  the  clergy,  though  popularly  called 
elders,  among  churches  of  that  denomination ; 
but  subordinate  officers  of  the  society  known 
as  elders.    lb. 

39.  Who  may  vote  for  trustees.  Jackson 
9.  Nestles,  8  Johm,,  116, 185. 

40.  Friendfl.  Mode  of  organizing  and  con- 
ducting their  business  meetings.  Field  «. 
Field,  9  Wend,,  894. 

41.  Omission  to  choose  officers  at  stated  an- 
nual meeting,  does  not  work  a  dissolution,  if 
election  is  held  within  one  year  thereafter.  Lowe 
^1844,  248,  ch.  168,  S  8. 

42.  Of  the  sufficiency  of  a  certificate  of  the 
election  of  trustees  under  section  8  of  the  act 


authorizing  formation  of  religions  societies. 
Methodist  Episcopal  Union  Ohurch  9.  Pickett, 
19  K  7.  (5  Smith),  482;  affirming  8.  O.,  23 
Ba/rb.,  486. 

43.  —  how  tried.  Conflicting  claims  of 
rival  sets  of  trustees,  not  triable  in  action  of 
ejectment,  only  in  quo  foarranto.  Jackson  «. 
Nestles,  8  Johne,,  115, 188. 

44.  A  proceeding  on  the  part  of  the  People 
of  the  State  is  the  only  one  in  which  the  le- 
gality of  an  election  to  the  office  of  trustee  in 
a  religious  corporation  can  be  determined.  It 
is  not  competent  to  submit  that  question  to 
arbitration.  Supreme  Ct.,  Sp.  T.,  1857,  Wyatt 
«.  Benson,  28  Barb.,  827 ;  S.  C,  4  Abbotts 
Pr.,  182. 

45.  In  a  suit  by  trustees  of  a  religions  cor- 
poration, — e.  g.,  on  a  subscription, — defendant 
cannot  set  up  that  they  were  irregularly 
elected,  or  that  the  corporate  powers  have 
been  lost  by  non-user.  The  acts  of  trustee 
de  facto  are  valid  until  they  are  ousted  at  suit 
of  the  People.  Supreme  Ct,  1826,  Trustees  of 
Vernon  Society  «.  Hills,  6  Cow.,  28.  Followed, 
N".  Y.  Superior  Ct.,  1828,  All  Saints  Ohnrch  e. 
Lovett,  1  Ball,  191. 

46u  Powers  of  tnisteea.  A  religions  cor- 
poration can  be  bound  only  by  the  acts  of  its 
trustees  acting  as  such.  A  resolution  passed 
at  a  general  meeting  of  corporators,  though  a 
a  minority  of  the  trustees  are  present  and  con- 
cur, is  not  a  corporate  act.  A.  V.  Chan.  Ct^ 
1844,  Oammeyer  «.  United  German  Lutheran 
Ohurches,  2  Sanc^f.  Oh.,  186. 

47.  Section  1  of  the  act  of  1784  gives  the 
church-wardens  and  vestry  of  an  Episcopal 
church  an  implied  power  to  fix  the  salary  of 
the  rector,  which  is  exclusive.  Section  8  does 
not  apply  to  Episcopal  churches.  V.  Okan. 
Ct.,  1882,  Humbert  v.  St.  Stephen's  Ghoidi, 
1  Bdw.,  808. 

48.  Consent  of  the  trustees  of  an  independ- 
ent religious  society, — Beld,  necessary  to  the 
employment  of  a  minister.  If,  PI  SuperioT 
Ct.,  1852,  German  Reformed  Ohurch  e.  Bnsche, 
5  Sofndf.,  666. 

49.  Nnmber.  Of  the  power  of  a  religious 
society  to  reduce  the  number  of  its  trustees. 
Wheats  V.  Gates,  18  K  7.  (4  Smith),  895. 

50.  Conveyance  of  real  proper^.  The 
trustees  of  a  religious  corporation,  under  Laws 
of  1801  [1  Kent  dc  R.,  886,  Webster's  ed.,  1802; 
re-enacted,  1  Rev.  Laws,  212;  8  Rer.  Sut, 
244],  have  not  the  power  to  sell  and  convey 
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by  an  absolute  deed  in  fee  a  slip^or  pew. 
Their  power  is  limited  to  a  demise  or  lease. 
Supreme  Ot^  1849,  Vielie  e.  Osgood,  8  Barh.^ 
180 ;  1868,  Voorhees  v,  Presbyterian  Ohnroh 
of  Amsterdam,  17  Id,,  108. 

51.  The  common-law  principle  that  corpo- 
rations, unless  restrained  by  charter  or  statute, 
have  power  to  sell,  coextensive  with  that  of 
natural  persons,  does  not  apply  to  relig:ious 
corporations  under  that  act.  Supreme  Gt,,  Sp. 
7*.,  1868,  Montgomery  v.  Johnson,  9  Eaw,  Fr», 
282. 

5  2.  Consent  of  ohanoellor.  *'  It  shall  be  law- 
ful  for  the  chancellor,  upon  the  application  of  any 
religious  corporation,  in  case  he  shall  deem  it 
proper,  to  make  an  order  for  the  sale  of  any  real 
estate  belonging  to  such  corporation,  and  to  di- 
rect the  application  of  the  moneys  arising  there- 
from to  such  uses  as  the  same  corporation,  with 
the  consent  and  approbation  of  the  chancellor, 
uhall  conceive  to  be  most  for  the  interest  of  the 
society  to  which  the  real  estate  so  sold  did  be- 
long." Lands  granted  by  the  State  for  the  sup- 
port of  the  gospel,  excepted.  Lawt  qf  1806,  860, 
ch.  43,  S  8 ;  same  stat,  2  Lam  of  1818,  218,  %  11 ; 
3  Rev.  Sua.,  298,  §  11. 

53.  Vioe-obanoellor  had  same  authority  as 
chancellor.  De  Ruyter  «.  St.  Peter's  Church, 
8  K  T,  (8  CimeU),  288. 

54.  Power  of  Snpreme  Court  Since  the 
Constitution  of  1846,  the  application  for  an 
order  authorizing  the  sale  of  real  property, 
may  be  made  to  the  Supreme  Court.  Supreme 
Gt.,  Sp.  71, 1867,  Wyatt  e.  Benson,  28  Aw6., 
827. 

55.  County  Court  may  giant  such  order. 
CWe<2^-Pft>.,  S80,  Bubd.  9. 

56.  AppUoatloii  mnat  be  by  the  oorpora- 
tion.  It  is  only  upon  an  application  by  the 
corporation  that  an  order  allowing  a  religious 
corporation  to  dispose  of  its  real  estate  can  be 
made.  The  corporation  consists,  not  of  the 
trustees,  but  of  every  member  of  the  congre- 
gation entitled  to  vote.  The  opinions  of  the 
trustees  in  favor  of  the  sale  are  of  no  moment 
except  as  opinions  of  so  many  of  the  corpora- 
tors. Supreme  Ct^  Sp,  3%  1867,  Wyatt  ©. 
Benson,  28  Bcvrh,,  827;  S.  C,  4  Al>botU'  Fr,, 
182. 

57.  While  an  order  authorizing  the  sale  of 
real  property  belonging  t6  a  religious  corpora- 
tion, and  made  upon  application  of  the  trustees 
of  such  corporation,  is  yet  in  fieri  and  unexe- 
cuted, it  is  the  duty  of  the  court,  upon  proof 
that  the  application  was  contrary  to  the  views 
and  wishes  of  a  majority  of  the  corporators, 


to  revoke  its  consent  and  to  vacate  the  order. 
Ih. 

58.  History  of  the  law  governing  the  power 
of  religions  corporations  to  dispose  of  their 
real  estate, — reviewed.    lb. 

59.  Provlfllonal  order.  The  chancellor  may 
make  a  provisional  order,  giving'  a  religious 
corporation  leave  to  sell  its  real  estate, — e,  g^ 
an  order  that  the  sale  may  be  made  for  a  cer- 
tain price,  and  if  a  proper  site  for  a  new  church 
can  be  obtained.  F.  Chom.  OU,  1888,  Matter 
of  Brick  Presbyterian  Church,  8  ^to.,  166. 

60.  Extent  of  the  power.  The  act  of  1 80d 
{ffupra,  62)  operates  to  give  every  religious  cor- 
poration unlimited  power  to  convey  real  prop- 
erty held  by  them  in  trust  for  the  corporators, 
provided  the  previous  consent  of  the  chancellor, 
and  his  direction  for  the  application  of  the 
proceeds,  has  been  obtained.  Oh/mcery,  1888, 
Dutch  Church  e.  Mott,  7  Paige,  77. 

61.  Under  the  statute  allowing  the  courts 
to  permit  a  sale  of  the  real  property  of  a  re- 
ligions corporation,  the  court  has  no  power 
to  approve  a  sale,  for  the  purpose  of  closing 
up  tbe  existence  of  the  society,  and  distribut- 
ing its  property.  The  trustees  have  no  power 
to  do  this,  and  the  court  cannot  enlarge  their 
powers.  Gt,  of  Appeals,  1868,  Wheaton  «. 
Gates,  18  N.  7.  (4  Smith),  895.  S.  P.,  Su^ 
preme  GU,  Sp,  T^  1868,  Matter  of  Reformed 
Dutch  Church,  16  Ba^h,,  287. 

62.  Mortgage.  Although  a  religious  corpo- 
ration, organized  under  the  act  of  1818,  is 
prohibited  from  selling  its  real  estate,  in  any 
other  way  than  the  statute  provides,  yet  it 
may  mortgage  its  property  without  any  order 
•of  the  court.  The  giving  of  a  mortgage  is  not 
a  sale.  A  sale  embraces  the  idea  of  a  transfer 
of  the  legal  title  of  the  property  sold,  from  the 
vendor  to  the  vendee,  for  a  consideration  pass- 
ing from  the  latter  to  the  former.  To  be  com- 
plete, in  general,  it  requires  delivery.  It  was 
sales  in  this  sense  that  the  statute  was  designed 
to  restrain.  Supreme  Gt.,  1868,  Manning  e. 
Moscow  Presbyterian  Society,  27  Barb,,  62 ; 
S.  P.,  1868,  South  Baptist  Society  e.  Clapp, 
18  Bwrb,,  86. 

63.  Awdgoment  for  benefit  of  orediton. 
The  charter  of  St.  Peter's  Church  authorized 
the  trustees  "  to  give,  grant,  demise,  lease,  or 
otherwise  dispose  of  its  resi  and  personal  ee- 
tate,'*  provided  that  nothing  in  the  act  con- 
tained should  authorize  the  trustees  to  ^^sell^* 
the  real  estate  without  the  concurrence  of  the 
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ohanoellor,  to  be  obtained  sooordiDg'to  Beetion 
11  of  the  general  act  (suproy  62).  Seld^  that 
an  asatgnment  by  the  trnsteea,  with  the  oon- 
onrrenoe  of  the  ▼ioe*ofaanoeUor,  of  all  the  real 
and  personal  property  of  the  chnroh,  in  tnut 
to  pay  ita  debta,  was  valid.  Ot.  o/AppedUy 
1850,  De  Rilyter  e.  St  Peter*8  Ohnroh,  8  K  7. 
(8  Oomit),  288;  affirming  8.  0.,  8  Barb.  Oh,, 
110. 

64.  There  is  no  distinction  between  the  pow- 
er of  a  religions  corporation  and  of  any  other, 
to  make  an  assignment  for  the  payment  of 
debts,  except  sach  as  arises  from  the  statute 
requiring  the  assent  of  the  chancellor  to  a  sale 
of  Its  real  property.    Ih, 

65.  Highta  of  pew-ownen.  The  consent 
of  all  the  pew*owners,  as  such,  is  not  neces- 
sary to  miice  out  a  case  for  granting  the  trns* 
tees  leave  to-sell  the  chnrch  edifice.  F.  Chan, 
Ot,,  1888, Matterof  Brick  Presbyterian  Ohnrch, 
8  Bdw.,  155.  Supreme  OL.  Sp,  7.,  1858,  Matter 
of  the  Beformed  Dutch  Ohnroh,  16  Bwrb,^  287. 

66u  It  is  only  where  an  absolute  transfer  of 
the  real  property  of  the  corporation  is  con- 
templated, that  tiie  statute  requires  an  order 
of  the  chancellor  authorizing  the  sale.  A  sale 
of  pews  is  not  a  sale  of  real  estate,  within  the 
act,  as  the  grantee  acqnires  a  limited  usufruc- 
tuary right  only,  and  no  order  is  necessary. 
Supreme  Ct,  1826,  Freligh  e.  Piatt,  6  Oaw^ 
494. 

67.  The  sale  of  a  pew  in  a  church  is  a  sale 
of  an  interest  in  real  estate,  and  the  contract 
must  be  in  writing,  and  subscribed  by  the 
vendor  or  his  agent.  Supreme  Ot,  1849,  Vie- 
lie  V.  Osgood,  8  Barb,,  180;  1886,  Trustees  of 
First  Baptist  Ohurch  «.  Bigelow,  16  Wend,,  28. 

68.  The  right  of  a  pew-owner  is  a  usufruc- 
tnary  right  merely ;  it  does  not  entitle  him  to 
an  injunction  restraining  the  trustees  from 
pulling  down  the  edifice,  when  it  becomes  ne- 
cessary for  the  purposes  of  the  society  to  erect 
a  new  one.  V,  Char^  Ot,,  1886,  Heeney  «.  Bt. 
Peter's  Ohurch,  2  Edw.,  608.  S.  P.,  Supreme 
Ot,,  1858,  Voorhees  c.  Presbyterian  Ohurch 
of  Amsterdam,  17  Ba/rh,,  108 ;  Bronson  «.  St. 
Peter's  Ohurch,  7  K  T.  Leg,  Obe.,  861. 

69.  Netther  members  of  a  ohurch  connected 
with  a  religious  society,  nor  pew-owners  in  the 
edifice,  have,  as  such,  any  higher  rights  than 
other  corporators,  upon  questions  connected 
with  the  general  temporal  concerns  of  the 
society.  Ohancery,  1882,  Baptist  Ohurch  in 
Hartford  v,  Witherell,  8  Paige,  296. 


70.  Pe^-holder— JSMtZ,  not  liable  for  i 
meat  levied  by  the  trustees  to  defray  ministar's 
salsr^;.  in  a  peculiar  case.  Thistees  of  First 
Presbyterian  Oongregation  e.  Quadcenbnah, 
10  Johne,,  217. 

71.  —  of  vanlt-ownm*.  Procuring  inter- 
ments of  deceased  relatives  in  a  churdi  bnry- 
ing'-ground,  although  upon  payment  of  fees  to 
the  corporation  or  its  officers,  carries  ma«ly 
a  privilege  of  sepulture,  and  does  not  vest  a 
titto  to  the  land,  nor  entitle  the  purcbaaer  to 
restrain  a  sale  of  the  ground  by  the  corpora- 
tion, and  a  removal  of  the  remains  to  another 
place.  V,  Chan.  Ot.,  1847,  Wiodt «.  German 
Reformed  Ohurch,  4  Sandf,  Oh,,  471. 

72.  Vaults) wners  in  a  churchyard, — Held 
under  their  deeds,  owners  of  the  fee  of  their 
lots,  and  entitled  to  veto  a  proposed  sale  of 
the  property  by  the  trustees.  F.  Ohaii.  Ot, 
1888,  Matter  of  Brick  Preebyterian  Ohurch,  8 
Biw.,  155. 

73.  Burial  groundi  may  be  purchased  and 
held,  and  suitable  buildings  erected.  Tenure 
and'use  regulated.  Lawi  of  1842,  191,  oh.  153  ; 
1860, 196,  ch.  122,  §  8. 

74.  Miziist^a  salary.  If  the  salary  of  a 
minister  is  not  paid  out  of  the  revenues  of  the 
church  as  directed  by  statute,  the  minister 
may  recover  by  action  against  the  corporation. 
K  7,  Oom.  PI,  1854,  Ebaugh  «.  German  Re- 
formed Ohurch,  8  B,  D.  Smith,  60. 

75.  A  written  call  addressed  to  a  minister, 
drawn  in  the  form  prescribed  by  the  rules  of 
the  Presbyterian  Ohurch^  contained  the  words 
"  we  promise  to  pay  to  you  the  sum  of  $500 ;" 
was  subscribed  by  three  individnab  in  their 
own  names  simply.  It  appeared,  however, 
that  the  call  was  issued  as  the  act  of  the  con- 
gregation, that  the  mode  of  signing  adopted 
was  conformable  to  the  rules  and  usage  of  the 
Ohurch.  Held,  that  the  subscribers  were  not 
individually  liable,  but  were  to  be  deemed  to 
have  acted  aa  agents  of  the  congregation. 
Supreme  Ot.,  1844,  Paddock  e.  Brown,  6  Bill, 
580. 


RSBCAJNDBRS. 

1.  Uiiiltatioii  upon  f«6.  A  remainder  can- 
not be  limited  after  an  estate  in  fee.  Ot,  ef 
Erran,  1819,  Jackson  v,  Bobina,  16  Jokm., 
587,  589. 

2.  Where  a  remainder  in  fee  shall  be  limited 
upon  any  estate,  which  would  be  adjudged  a  fee 
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tail,  aoodrdfaig  to  the  law  of  this  Stftte,  as  it  ex- 
isted previoos  t6  July  12,  1782,  such  remainder 
shall  be  viJid  as  a  contingent  limitation  npon  a 
fee,  and  shidl  yest  In  possession,  on  the  death  of 
the  first  taker,  without  issue  living  at  the  time 
of  such  death.    1  Ba.  8UU:,  722,  %  4. 

3.  "What  is.  "  Where  a  future  estate  is  de- 
pendent on  a  precedent  estate,  it  may  be  termed 
a  remainder,  and  may  be  created  and  transferred 
by  that  name."    1  Rev,  Stat.,  728,  S  11. 

4.  Creation  and  limitation  of,  regulated. 
1  Ba>.  Stat.,  728-725. 

5.  VestingL  Where  a  fund  is  given  to  the 
eldest  son  of  A.  who  shall  be  liring  at  the 
death  of  B.,  the  eldest  son  of  A.  has  not  a 
mere  possibility,  but  a  vested  remainder  liable 
to  be  defeated  by  his  death  during  B.'s  life. 
It  is  the  present  capacity  of  the  individual  to 
take  the  remidnder  in  possession,  if  the  par- 
ticular  estate  should  immediately  determine, 
which  vests  his  remainder  in  interest :  and  not 
the  absolute  certainty  that  such  remainder  will 
ever  in  fact  become  vested  in  possession  in  him. 
[16  Wend.,  187;  Watk.  L.  of  Oonv.,  128;  6 
Paige,  466.]  And  a  remainder  vested  in  in- 
terest can  be  transferred.  Ohancery^  1888, 
Lawrence  «.  Bayard,  7  Paige^  70;  and  see  1 
JUn.  Stat,  728,  §  18. 

As  to  Devesting  title  of  owners  in  remain- 
der, see  OoNSTrriTTioKAL  Law,  184. 

6.  Descent.  One  who  has  a  vested  re- 
mainder in  fee  simple,  expectant  on  the  deter^ 
mination  of  a  present  freehold  estate,  has  such 
a  seizin  in  law,  where  the  estate  came  to  him 
by  purchase,  as  will  constitute  him  a  stock  of 
descent  Seizin,  as  used  in  the  act  of  1786, 
abolishing  entails,  means  seizin  of  the  estate, 
and  does  not  apply  exclusively  to  lands  in 
possession.  Ot.  of  AppeaU,  1848,  Wendell  e. 
OrandaU,  1  K  T.  (1  0(mat.\  491 ;  aflSrming 
S.  0.,  tub  nom.  Vanderheyden  v,  Orandall,  2 
Den,,  9.  To  same  effect.  Supreme  Ot,,  1847, 
Van  Rensselaer  v.  Poucher,  5  Den,,  86. 

For  Otfaar  cases  on  the  subject  of  remain- 
ders, consult  AooTTHTTLATiONB ;  Beyisb;  8U8- 
FsirsioN  OF  Power  of  Alienation;  and  Will. 


REMOVAL  OF  CAITSBa 

1.  Under  the  act  of  Congress  of  1789  (/n- 
gereoWB  Abr.,  87,  §  9),— which  provides  for 
the  removal  of  causes  between  citizens  of  dif- 
ferent States  from  a  State  court  into  a  United 
States  circuit  court, — it  devolves  upon  the 


State  court  to  exeroife  a  discretion  in  the  in- 
terpretation of  the  statute,  and  its  application 
to  the  case  in  question.  The  State  court  must 
be  satisfied  as  to  the  sufficiency  of  the  surety ; 
and  that  the  sum  or  value  in  dispute  exceeds 
$500,  a  question  regulated  by  the  amount 
claimed  in  the  action.  [16  Pet,  104.]  And 
that  court  is  to  Judge  whether  the  petitir)n 
has  been  filed  at  the  time  of  entering  the  Ap- 
pearance in  that  court  2f,  Y,  Superior  Ot., 
1866,  Gooley  v,  Lawrence,  5  Duer,  606. 

2.  Notice  of  motioil.  The  Few  Tork  Su- 
perior Court  d6es  not  grant  an  order  of  remo- 
val without  notice,  or  an  order  to  show  cause. 
If,  T.  SuperiMT  Ot,,  8p,  71,  1868,  Disbrow  «. 
Driggs,  8  Ahbctte^  Pr,,  806,  note, 

3.  Petftton.  It  is  no  objection  to  an  appli- 
cation to  remove  a  cause  from  a  State  court 
into  the  circuit  court  of  the  United  States, 
that  the  petition  is  signed  by  an  attorney  of 
the  court,  and  not  by  the  petitioner  himself, 
nor  that  the  bond  is  not  signed  by  him,  but  is 
signed  by  sureties  only.  K  T,  Superior  Ot,, 
1866,  Yandevoort «.  Palmer,  4  Duer,  fft*t, 

4.  When  the  action  is  against  pai'ties,  and 
is  commenced  by  service  on  one  only,  if  all  the 
defendants  are  citizens  of  another  State,  and 
the  plaintiff  is  a  citizen  of  this  State,  it  is  not 
necessary  that  any  defendant  should  petition 
except  the  one  served,  nor  that  the  bond 
should  be  conditioned  for  the  appearance  of 
any  defendant  except  the  petitioner.    Ih, 

5.  A  petition  verified  by  an  agent, — Held, 
sufficient    lb, 

6.  Who  may  move.  The  name  of  one  de- 
fendant cannot  be  struck  out  on  motion  of  the 
other,  without  notice  to  the  former ;  but  where 
the  latter  is  a  citizen  of  another  State,  and 
there  is  no  Joint  trust,  interest,  duty,  or  con- 
cern, in  the  subject-matter  of  controversy,  he 
may  be  allowed  to  appear  and  defend  alone,  so 
as  to  enable  him  to  remove  the  cause.  Okan- 
eery,  1819,  Livingston  t>.  Gibbons,  4  Johne, 
Oh,,  94. 

7.  In  an  action  of  tort  against  several,  one 
only  being  served,  and  the  others  returned  not 
found,  the  one  served  may  alone  petition  for  a 
removal.  Supreme  Ot.,  1847,  Norton  «.  Hayes, 
4  Den,,  246. 

8.  If  the  capias  is  served  on  one  only,  all 
the  defendants  must  appear  in  the  State  court, 
when  asking  for  a  removal  of  the  cause.  In- 
stead of  putting  in  special  bail,  they  may  give 
security  to  appear  and  put  in  bail  in  the 
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United  States  court.    Syprem€  Ot.^  1845,  Say- 
dam  V.  Smith,  1  Dm,^  268. 

9.  A  milt  in  equity  to  eiijoin  defendant 
from  proseouting  an  action  which  he  has 
brought  in  a  court  of  law  of  the  State,  is  in 
reality  an  equitable  defence  to  his  action,  and 
he  is  not  entitled  to  have  it  removed.  No  pro- 
ceeding should  be  removed  unless  the  United 
States  court  has  Jurisdiction  of  the  subject- 
matter,  and  power  to  do  substantial  justice 
between  the  parties.  Chancery^  1828,  Rogers 
9.  Rogers,  1  Paige^  188. 

10.  The  complainant  in  a  bill  of  interpleader 
is  not,  before  being  discharged  by  a  decree 
that  the  defendants  interplead,  to  be  deemed 
a  mere  nominal  party ;  and  though  the  defend- 
ants are  citizens  of  different  States,  the  cause 
cannot  be  removed  to  the  United  States  court 
before  such  decree,  if  one  of  the  defendants  is 
of  the  same  State  with  the  complainant  [1 
Paine's  0.  0.  R.,  410.]  V.  Ohm.  Gt,,  1888, 
Leonard  v.  Jamison,  2  JSiw.,  186. 

11.  CcnporatioiL  In  an  action  in  which  a 
corporation  is  a  party,  if  some  of  the  corpora- 
tors are  citizens  of  the  same  State  with  the 
adverse  party,  the  causg  cannot  be  removed. 
[8  Oranch,  267;  6  Id.,  67,  61 ;  1  Wheat,  91 ; 
8  Id.,  691.]  Chancery,  1821,  North  River 
Steamboat  Oo.  9.  Hoffman,  6  Johns.  Oh.,  800. 

12.  A  corporation  is  a  citizen  of  the  State 
where  it  is  created  and  doing  business,  within 
the  statute.  [14  How  (U.  S.),  1,  80, 446, 468 ; 
16  Id.,  814.]  And  a  railroad  corporation  of 
one  State,  which  is  authorized  by  a  law  of 
another  State  to  extend  its  track  into  the  lat- 
ter, and  do  business  therein,  is  still  a  citizen 
of  the  former,  and  not  of  the  latter  State.  iT. 
F.  Com.  PI.,  1866,  Dennistoun  o.  N.  Y.  h  New 
Haven  R.  R.  Oo.,  1  Hilt.,  62 ;  S.  0.,  2  AbhotW 
Pr.;  416,  278. 

13.  A  suit  brought  by  aliens  jointly  with 
a  citizen  of  the  State,  against  one  who  is  a 
citizen  of  the  United  States  and  of  another 
State,  is  not  removable  under  the  act    Ih. 

14.  The  court  must  be  satisfied  as  to  the 
petitioner's  alienage  or  citizenship  in  another 
State,  as  well  as  in  respect  to  the  amount  in 
controversy.  N.  T.  Superior  Ct.,  8p.  71, 1868, 
Disbrow  f>.  Driggs,  8  AhhoM  Pr.,  806,  note. 

15.  CoDtinaUig  action  against  Joint-debt- 
or. The  plaintiff,  a  resident  of  this  State,  sued 
in  a  State  court  three  defendants,  of  whom  one 
was  also  a  resident  of  this  State,  and  the  other 
two  were  residents  of  other  States.    The  ac- 


tion was  upon  a  Joint  indebtednesa ;  and  upon 
service  of  summons  on  the  resident  defendant 
alone,  plaintiff  obtiuned  Judgment  against  all, 
and  afterwards  served  the  other  defendants 
with  summons  to  show  cause  why  they  should 
not  be  bound  by  the  Judgment,  under  section 
876  of  the  Code.  Held,  that  the  defendants, 
so  summoned,  were  not  entitled  to  have  the 
cause  removed  into  a  Federal  court,  on  the 
ground  of  their  residence.  Such  proceeding 
is  not  a  new  action  against  only  the  defend- 
ants so  served,  but  is  a  further  proceeding  in 
the  old  action ;  and  where  there  are  several  de- 
fendants, real  parties  in  interest,  each  of  them 
must  be  a  resident  of  a  different  State  from 
that  of  the  plaintiff,  to  entitle  a  defendant  to 
have  the  cause  removed  to  a  Federal  court 
[14  Pet,  60;  4  McLean,  868;  1  Paine,  410.] 
K  Y.  Superior  Ct,  Sp.  Z,  1869,  Fairchild  t?. 
Durand,  8  AlibotW  Pr.,  806. 

16.  Amonnt  In  assumpsit,  where  the  con- 
trary does  not  appear,  the  damages  laid  in  the 
declaration  are  presumptively  the  amount  in 
dispute,  and  should  regulate  the  action  of  the 
State  court  on  a  motion  to  remove  the  cause. 
But  the  presumption  is  not  conclusive,  and 
plaintiff  may  prevent  a  removal  by  amending 
his  declaration  so  as  to  reduce  the  claim  to 
less  than  that  sum.  Supreme  Ct.,  1846,  People 
V.  New  York  0.  P.,  2  Den.,  197.  Compare 
Disbrow  v.  Driggs,  8  Abbotts^  Pr.,  806,  note. 

17.  That  neither  an  oatstanding  iiqiinc- 
tion,  nor  a  motion  for  an  attachment  for  its 
violation,  prevents  the  removal  of  the  cause. 
F.  Chan.  Ct.,  1842,  Byam  f>.  Stevens,  4  Mm.^ 
119. 

18.  Appearance.  Defendant  must  file  his 
petition  for  removal  at  the  time  of  putting  in 
special  bail.  Giving  notice,  at  the  time  of 
putting  in  bail,  of  his  intention  to  present  his 
petition  at  the  next  term,  and  filing  it  then,  is 
not  sufficient  The  requirement  was  intended 
not  only  to  put  the  defendant  to  a  prompt 
election,  but  to  give  the  opposite  party  early 
notice.  Supreme  Ct.,  1816,  Redmond  e.  Rua- 
seU,  12  Johns.,  168. 

19.  Whenever  that  act  is  done,  which  ac- 
cording to  the  practice  and  rules  of  the  State 
courts,  respectively,  amounts  to  entering  an 
appearance  in  the  court  where  the  suit  is 
brought,  then,  and  at  the  time  of  entering 
such  appearance  the  petition  must  be  filed. 
Ih. 

20.  Neither  a  mere  consent  of  the  plaintiff 
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on  application  of  defendant's  attorney,  that  de- 
fendant haye  farther  time  to  answer,  nor  a 
notice  of  retainer,  amounts  to  the  entering  of 
an  appearance,  so  as  to  preclude  the  applica- 
tion to  remove  the  cause  under  the  act  of 
Congress.  [6  Duer,  605 ;  8  Id.,  686.]  K  Y. 
Superior  Ot.,  8p.  T,,  1858,  Dishrow  «.  Briggs, 
8  AblotW'  Pr,,  806,  noU. 

21.  The  a£Bdavit;  on  moving  to  remove  a 
cause  into  the  United  States  circuit  court, 
must  state  that  the  party  is  a  citizen  of  an- 
other State.  To  say  that  he  is  a  resident  is 
not  enough.  Supreme  Ot^  1808,  Oorp  t>.  Ver- 
milye,  8  Johns.^  145. 

22.  The  bond  to  remove  a  cause  from  a 
State  court  to  the  circuit  court  of  the  United 
States,  should  he  several  as  well  as  joint,  if. 
F.  Superior  Ct.y  1829,  Boherts  «.  Canington, 
2  Edll,  649. 

23.  It  must  he  filed  at  the  time  fixed  in  the 
act,  and  not  afterwards.    lb, 

24.  Where  in  a  suit  commenced  hy  declara- 
tion claiming  $14,000,  the  defendant  was  not 
held  to  hail,  a  hond  in  the  penalty  of  $1,000 
was  held  sufScient  security  for  defendant's 
appearance  in  the  circuit  court  of  the  United 
States.  SapremeOt^  1884,  Blanchard  «.  Dwight, 
12  Wend.,  192. 

25.  StayiDs;  prooeedlngB.  Where  actions 
of  ejectment,  after  judgment  against  the  casual 
ejector,  are  removed  from  the  Supreme  Oourt 
of  this  State,  into  the  United  States  circuit 
courts  the  former  will  stay  further  proceed- 
ings on  such  judgment.  Supreme  Ot,  1809, 
Jackson  v.  Stiles,  4  Johne.^  498. 

2&  Vaoating.  After  an  order  has  once 
heen  made  in  a  State  court,  under  the  Federal 
Judiciary  Act  of  1789,  for  the  removal  of  a 
cause  to  a  United  States  court,  any  order  sub- 
sequently made,  or  any  step  subsequently  ta- 
ken in  the  suit,  in  the  State  court,  is  coram 
nonjudiee.  [16  Pet,  97;  16  How.  U.  S.,  198.] 
Hence  the  State  court  cannot  vacate  the  or- 
der of  removal.  Supreme  Ot.^  Sp.  T.y  1856, 
Livermore  v.  Jenks,  11  How.  Fr,,  479. 

27.  If  there  are  two  clronlta  of  the 
United  States  court  within  the  State,  the  Su- 
preme Oourt  of  the  State  may  remove  the 
cause  to  either  circuit ;  and  where  the  defend- 
ant was  arrested  in  the  district  which  was 
nearest  to  the  place  where  the  cause  of  action 
arose,  they  sent  it  there.  Supreme  Ct,,  1846, 
Suydam  v.  Smith,  1  Den,,  268. 

28.  Where  there  was  no  sufficient  proof 
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that  convenience  required  it,  the  court  refused 
to  send  the  cause  to  the  other  district.  Nor* 
ton  «.  Hayes,  4  Ben.,  246. 

29.  Nee^t  to  remove.  In  an  action  of 
trespass,  against  the  collector  of  the  port,  for 
seizing  tiie  vessel  of  the  plaintiff  against  which 
a  libel  was  filed  in  the  district  oourt  of  the 
United  States,  under  a  law  of  the  United 
States,  but  which  had  not  been  heard  or  de> 
termined,  on  the  account  of  the  illness  of  the 
judge, — Held,  that  as  the  public  prosecutor 
might  have  avoided  the  delay  by  removing  the 
libel  to  the  circuit  court,  defendant  was  not  en- 
titled to  an  indefinite  imparlance  until  the  libel 
could  be  decided  in  the  district  court.  Su- 
preme Ct,,  1811,  Hoyt  V.  Gelston,  8  Johns,,  179. 

As  to  removal  from  Infsilor  oourta,  by  the 
old  practice,  by  habeas  corpus  cum  coma,  see 
Habbas  Corpus,  61. 

As  to  removal  of  causes  by  the  Supreme 
Oourt  to  other  State  courts,  see  Supbbms 

OOIJBT. 


REPLEGIANDO. 

1.  Practice.  That  the  practice  upon  the 
writ  of  de  homine  replegiando  conforms  to 
that  pursued  in  England.  Skinner  e.  Fleet,. 
14  Johne,,  268. 

2.  Mode  of  procedure  upon  the  writ  regulated. 
2  Reo.  SUd.,  561,  %%  15-17  ;  repealed,  LawBofl^O, 
177,  ch.  225,  %  18.  See,  also,  Lam  qf  1884,  87, 
oh.  88. 

3.  Evidence.  In  a  homine  replegiando,  the 
confessions  of  the  officers,  who  had  the  persona 
claimed  as  slaves  in  their  custody  when  the 
writ  was  served,  cannot  be  given  in  evidence 
against  the  party  making  avowry.  Supreme 
Ct.,  N.  P.,  1808,  Asa  e.  Eithlinger,  Anth,  N. 
P.,  99. 

4.  Submitting  to  a  nonsuit  in  an  action  de 
homine  replegiando,  is  not  '*  prosecuting  it 
with  effect,"  within  the  terms  of  a  recogni-^ 
zance  given  on  behalf  of  the  party  suing  out 
the  writ.  Supreme  Ot,  1799,  Oovenhoven  e. 
Seaman,  1  Johne.  Cos.,  28 ;  S.  0.,  2  Oai.  Oas,, 
822. 

5.  Bafl.  The  condition  of  the  recognizance 
being  forfeited,  the  bail  are  not  exonerated  by 
a  subsequent  surrender  of  the  prihcipal,  and 
acceptance  by  the  other  party.    lb. 

6.  Duty  of  aherift  Where  a  writ  has  been 
issued,  and  the  party  has  been  claimed  as  a 
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ebfir^  it  is  the  duty  of  the  dieriff  to  bring  him 
iitto  coart,  and  return  that  he  is  so  claimed. 
He  is  not  authorized  to  set  him  at  liberty. 
The  party  is  to  eater  a  reoogtualmoe,  with 
sofBoient  snreties,  to  the  person  daiming  him 
to  be  a  slayOi  to  prove  his  liberty,  to  appear 
personally  ia  court  and  to  prosecate  his  suit 
with  effect  Supreme  Ot.^  1817,  Skinner  v. 
Fleet,  14  Johm.^  263. 

7.  Where,  instead  of  so  doing,  the  sheriff 
allowed  the  party  to  go  at  huge,—- .S0M,  that 
a  bond  taken  by  the  sheriff  to  himself^  with 
sureties,  for  the  prosecution  of  the  stdt  with 
effect,  and  that  the  party  should  prove  his 
liberty,  and  for  his  return,  if  return  should  be 
adjudged,  was  of  no  avail-— the  sheriff  having 
no  right  or  power  to  take  such  a  bond — ^in  an 
action  against  the  sheriff  for  the  escape  of  the 
slave,  although  the  bond  had  been  assigned  to 
the  plaintiff.    lb. 

As  to  release  from  imprisonment  on  Habeas 
ooKpofl*  see  Habbab  oobfus. 


RBPLEVIN. 

1.  The  action  of  replevin,  the  sheriffs  duty  and 
the  proceedings  on  the  bond  are  regulated  in  de- 
tail by  2  Bto.  Stat.,  622-588;  the  provisions  of 
which,  except  such  as  relate  to  the  form  of  the 
action,  and  have  therefore  been  superseded  by  the 
Code  of  Procedure,  should  be  consulted  in  con- 
nection with  the  cases  referred  to  in  this  title. 

2.  WhAreitlies.  That  replevin  lies  where* 
ever  trespass  would.*  Svj^mM  Ot.^  1810, 
Pangbum  e.  Patridge,  7  Johnt.,  140;  1828, 
Clark  V.  Skinner,  20  Id.,  465;  1828,  Marshall 
V.  Davis,  1  Wend.,  109 ;  1829,  Ohapman  e. 
Andrews,  8  /<2.,  240 ;  1884,  Rogers  e.  Arnold, 
12  Id.,  80. 

3.  Replevin  lies  for  any  unlawful  taking  of 
a  chattel.  It  is  not  confined  to  cases  of  illegal 
distress.  Possession  by  the  plaintiff,  and  an 
actual  wrongful  taking  by  the  defendant,  are 
sufficient  to  support  the  action.  Supreme  Ot., 
1810,  Pangburn  i>.  Patridge,t  7  John».,  140. 


*  Bat  see  Boberts  «,  Bandel,  8  Sand/.y7(fr,  where 
it  is  said  that  this  language  does  not  mean  that  the 
remedies  were  always  ooncarrent,  but  that,  wher- 
ever trespass  would  lie,  and  the  defendant  was  in 
possession  of  the  goods,  replevin  would  lie. 

t  Qualified,  as  meaning  that  it  lies  where  trespass 
might  be  brought.  Thompson  v.  Button,  14  Johm.y 
64;  and  see  Clark  v.  Skinner,  20  Id,,  465. 


4.  fismnr*  Replevin  does  not  lie  foi*  goods 
deposited  with  the  plaintiff  by  a  stranger  who 
has  no  interest  in  them«  Supreme  CU,  1806, 
Harrison  e.  Molntosh,  1  Johne.,  880. 

5.  Ciiseod7  of  tlio  la^r.  In  general,  goods 
in  the  custody  of  the  law  cannot  be  replevied. 
Supreme  Ct,  1820  [citing  14  JohnsL,  87;  15 
Id.,  402;  19  Id.,  82;  6  Maes.,  2S8;  Willes, 
672,  n.  b;  2  Str.,  1184;  1  Ohitt  PI.,  160;  1 
Sch.  &i  Lef.,  820;  Com.  Dig.  Bepl.  D.;  8  Bl 
Oom.,  148 ;  1  Wend.,  109],  Hall  e.  Tnttle,  2 
Wend.,  4116. 

It  makes  no  difference  that  the  execution 
under  which  the  goods  were  taken  fi^m  de- 
fendant has  been  paid  and  satisfied.  1818, 
Gardner  v.  OampbeH,  16  Johm.,  401. 

6.  But  if  the  officer,  upon  an  execution 
against  A.,  seizes  the  goods  of  B.,  the  latter 
may  bring  replevin.  Supreme  Gt.,  1817,  Thomp- 
son e.  Button,  14  Jokru^  84. 

7.  Wrongfalle^.  Replevin  lies  for  plain- 
tiff*s  property  taken  from  his  possession  under 
process  against  a  third  party.  [14  Johns.,  84; 
10  Id.,  401.]  Supreme  Ot.,  1828,  Judd  e.  Foi, 
9  (7atf.,  259. 

8.  If  the  Judgment  or  determination  on 
which  the  process  was  issued,  was  void  for 
want  of  jurisdiction  or  of  authority  in  the  tri- 
bunal to  pronounee  it,  replevin  lies  for  prope^ 
ty  taken  by  virtue  of  the  process.  Saprtm 
Ot.,  1821,  Mills  e.  Martin,  19  JehM.,  7. 

9.  Bacoeotton  agalAst  agoat.  Beplevio  lies 
at  the  suit  of  the  owner  of  a  chattel,  against  s 
sheriff,  constable,  or  other  officer,  who  has' 
taken  it  from  the  owner's  servant  or  agent, 
while  employed  in  the  owner'a  busioess,  by 
virtue  of  an  exeotftion  against  such  servant  or 
agent ;  the  actual  possession  of  the  property, 
in  such  case,  being  considered  as  remaining  in 
the  owner,  and  not  in  the  defendant  in  the 
execution.  Bapreme  Ot.,  1828,  Olark  0.  Skin- 
ner, 20  Johne.,  465.  Compare  Hall  e.  Tnttle, 
2  Wend.,  475. 

10.  Sabaequent  levy.  To  maintain  re- 
plevin, plaintiff  must  show  a  right  to  have 
delivery  of  the  property  at  the  time  of  issuing 
the  writ  [8  Pick.,  265];  and  therefore  it  does 
not  lie,  where  the  original  taking  by  an  officer 
was  unlawful,  but,  before  suit,  he  levied  un- 
der a  regular  execution.  Supreme  Ot.^  1842, 
Sharp  V.  WbittenhAll,  3  ffiU,  576. 

11.  The  reoeiptor  of  goods,  who  takes 
them  from  an  officer  with  the  owner's  con- 
sent, is  not  liable  to  an  action  of  replevin, 
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thoagh  the  <kffioer's  taking  waa  wrongiii].  £kh 
preme  CL^  1829,  Oha|HDaQ«.  Andrews,  8  WmuL, 
240. 

12.  A  defendant  in  replevin  oannot  bring 
replevin  to  recover  the  property  ag^in^  but  is 
confined  to  mfJcing  a  claim  of  property  before 
the  sheriff;  and,  failing  that,  most  wait  the 
issue  of  the  suit.  Suprmae  Gt.^  1880,  Korris 
«.  De  Witt,  6  Wend.^  71. 

13.  Taz^  Ac.  Under  2  Rev.  Stat,  522, 
§  4,-^whioh  provides  that  replevin  does  not 
lie  for  property  taken  by  virtue  of  any  warrimt 
for  the  oolleotion  of  any  tax,  assessment,  or 
fine  in  pursuance  of  any  statute  of  this  State,-* 
the  court  oannot  inquire  into  the  regularity  of 
the  proceedings  upon  which  the  warrant 
issued.  Supreme  Ct,^  1882,  People  «.  Albany 
O.  P.,  7  Wend.,  485. 

14.  Att^obment  Under  2  Rev.  Stat,  522, 
§  5,  replevin  for  goods  taken  under  a  justice^s 
attachm^t  will  not  lie  against  the  depositary 
of  the  ooiwtable.  Suprmae  Ct,^  1850,  S^ser 
V.  Waterbury,  7  J5^&,,  ft50. 

15.  If  ad^fandiat  in  rcq^tovln  refuses  to 
deliver  the  property  to  the  ahariff,  after  the 
inquisition,  the  sheriff  may  bring  replevin. 
SijiprmA  Ot.y  1840,  Baker  «.  HoDuffie,  28 
Wend.^  289. 

16.  A^l^lneteaceontJonpredilar.  Replevin 
will  lie  agajuwt  a  plaintiff  in  an  execution,  by 
whose  direction  it  is  levied  upon  specific  arti- 
cles of  property,  which  prove  not  to  belong  to 
the  defendant  in  the  execution,  but  are  the 
property  of  a  third  person.  Evidence  of  an 
actual,  forcible  dispossession  of  the  plaintiff  is 
not  necessary ;  any  unlawful  interference  with 
the  property  of  another,  or  exercise  of  dpmin- 
ion  over  it,  by  which  the  owner  is  damnified, 
is  sufficient  [8  Wend.,  618;  6  Id.,  868;  7 
Cow.,  785;  10  Mass.,  125.]  Supreme  Ot., 
1888,  Allen  e.  Orary,*  10  Wend.,  849 ;  8.  P., 
1886,  Fonda  v.  Van  Home,  15  Id.,  681.  Ot. 
of  Appeals,  1848,  Hymann  v.  Oook,  1  Eato. 
App.  Gob.,  419. 

17.  —4014  lOOtonr.  A  mere  levy  upon  per- 
sonal property,  by  an  officer,  where  it  is  not 
authorized  by  law,  without  either  a  sale  or  re- 
moval, is  a  tr^paas,  and  replevin  lies  against 
the  officer  and  the  pla^Ltiff  who  directed  it. 
Supreme  Ot.y  1849,  Stewart  e.  Wells,*  6  .fiorft., 
79.    See,  also,  Allen  v.  Orary,  10  Wend.,  849. 


*  6«e  this  case  in  taUe  of  Oasis  CxmomD,  Vol. 
I.,  AnU. 


.  IS.  A  levy  .and  aefcaal  Jtele  upon  personal 
property  belonging  to  a  person  not  the  defend- 
ant in  the  execution,  though  without  inter- 
ferenoe  with  the  property,  is  a  trespass,  and 
replevin  will  lie  both  against  the  officer  and  the 
pnsohaser.  3e  held,  where  the  purchaser  waa 
the  plaintiff  in  the  execution.  Supreme  Ot., 
1850,  liTeff  e.  Thompson,  8  Barb.,  218. 

19*  This  is  so,  although  the  officer  professed 
to  sell  only  the  right  of  the  debtor.  Unless 
the  defendant  has  some  right  or  title  which  is 
the  proper  sul^eot  of  seizure  on  execution,  the 
act  of  buying  is  a  trespass.  [1  Oow.  Tr.,  446.] 
lb. 

flO.  — .  feaqdnlent  pgrohnieni*  Where  one 
of  two  partners  obtains  goods  by  a  fraudulent 
representation  as  to  the  solvency  and  credit  of 
the  firm,  and  afterwards  the  firm  sells  the 
goods,  replevin  in  the  eepit  lies  against  both. 
Obtaining  goods  in  this  manner  does  not  change 
the  general  property,  as  between  buyer  and 
seller,  unless  the  seller  elects  to  consider  it  as 
changed ;  and  the  general  owner  of  personal 
property  has  the  constructive  possession, 
though  the  actual  possession  be  in  another, 
and  such  owner  may  maintain  replevin.  Su- 
preme Ot,,  1841,  Oary  f>.  Hotailing,*  1  HiU, 
811;  Olmsted  «.  Hotafling,*  K,  817. 

21.  Tbinga  feed  tp  tbe  freehold  become 
personal  property,  by  severance,  and  are  there- 
after proper  subjects  of  replevin.  Supreme 
Ot.,  1819,  Oresson  e.  Stout,  17  Jokm.,  116. 

22.  Crops.  An  owner  who  has  been  dis- 
seized, cannot,  after  recovering  possession, 
maintain  replevin  for  crops  which  tiie  wrong- 
doer has  cut  and  converted,  but  must  bring 
trespass.  Supreme  Ot.,  1828,  De  Mott «.  Hager- 
man,  8  Oow.,  220. 

.23.  Aotnalpoiipeaaion  by  the  owner,  at  tbe 
time  of  the  wrongful  sale,  is  not  necessary  to 
support  replevin,  provided  he  has  a  right  of 
immediate  possession.  The  fact  that  a  bailee 
or  agister  was  in  possession,  having  a  lien,  but 
no  right  of  possession  for  an  unexpired  term 
of  time,  is  not  a  bar  to  the  owner's  action. 
Supreme  Ot.,  1850,  Neff  e.  Thompson,  8  Swrb., 
218. 

84.  One  who  Jiad  a  lien  on  the  thing, — 
e.  g.,  for  sal  vage,-*^at  the  time  the  defendant  took 
it  from  his  possession,  may  maintain  replevin. 
[7  Cow.,  670 ;  10  Wend.,  818 ;  12  Id.,  80.]    Ot. 


*  See  these  cases  questioned  in  Boberts  e.  Bandel, 
8£bfi4^.,707, 
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cfAppwU,  1868,  Baker  v.  Hoag,  7  K.  T.  (8 
Seld,%  555. 

20.  CepAt:  Detlnet  Though  by  2  Bev. 
Stat.,  552,  §  1,  the  remedy  by  replevin  was 
extended,  so  as  to  indade  cases  of  the  wrong- 
ful detention,  as  well  as  the  wrongful  taking 
of  chattels,  the  distinction  between  taking  and 
detaining  mast  be  kept  up  in  the  writ  and  dec- 
laration. If  the  original  taking  was  lawful, 
the  action  most  be  in  the  detinet  Supreme 
Ot,,  1887,  Randall  v.  Oook,  17  Wend.,  68. 

26.  Replevin  in  the  detinet^  as  well  as  in 
the  eepit,  will  lie  upon  a  tortious  taking,  for 
plaintiff  may  waive  the  force.  Supreme  Ot., 
1842,  Onmmings  «.  Yoroe,  8  EiU,  282.  Fol- 
lowed, 1844,  Pierce  «.  Van  Dyke,  6  Id.,  618. 
IT.  T.  Superior  Ot.,  1848,  Zaohrisson  «.  Ah- 
man,  2  Sandf,,  68. 

27.  In  such  case  a  demand  before  suit  is 
not  necessary. '  Supreme  Ot^  1844,  Rerce  «. 
Van  Dyke,  6  Hill,  618;  1845,  StiUman  v. 
Squire,  1  Den.,  827.  N.  T.  Superior  Ot,, 
1848,  Zachrisson  v.  Ahman,  2  Sandf.,  68. 

2a  Replevin  in  the  eepit  will  only  lie  where 
trespass  will  lie.  It  does  not  lie  against  one 
without  &ult,  who  obtained  the  goods  from 
the  wrongful  taker.  [1  Wend.,  109 ;  19  Id., 
481 ;  4  Barn  h  A.,  614;  Yin.  Tresp.  (M.),  pi. 
11;  Bao.  Abr.,  Tresp.  (E.),  2;  Bro.  Abr., 
Tresp.,  pL  48.]  Supreme  Ot,,  1842,  Barrett «. 
Warren,  8  HOI,  848. 

29.  The  grantee  in  a  sheriff's  deed  cannot 
Lave  replevin  in  the  eepU  for  timber  cut  by 
the  debtor  npon  the  land  during  the  fifteen 
months  allowed  for  redemption.  Replevin  in 
the  eepit  only  lies  where  trespass  might  be 
brought ;  and  the  debtor  is  entitled,  by  statute, 
to  the  ei\Joyment  of  the  land  during  that  pe- 
riod. Supreme  Ot.,  1846,  Rich  «.  Baker,  8 
Den^  79. 

30.  Replevin  ii\  the  eepit  lies,  only  where  a 
present  right  of  posseesion  is  shown.  [12 
Wend.,  80;  8  Hill,  576;  8  Pick.,  255.]  N. 
T.  Superior  Ot.,  1847,  Redman  v.  Hendricks, 
1  Sandf.,  82. 

31.  One  who  having  a  possession  originally 
lawful,  merely  refhses  to  deliver,  is  not  liable 
in  replevin  in  the  eepit.  Ot.  qfAppeaU,  1848, 
Hymann  v.  Oook,  How.  App.  Oas.,  419. 

32.  DeimoeB.  Ih  replevin,  the  property, 
whether  in  the  defendant  or  a  third  person, 
which  is  sufficient  to  sustain  a  defence,  must 
be  such  as  goes  to  destroy  the  interest  of  the 
plaintiff,  which,  if  existing,  would  sustain  the 


action;  or,  in  other  words,  such  as  wonld 
defeat  an  action  of  trespass  or  trover.  ^Su- 
preme  Ot.,  1884,  Rogers  v.  Arnold,  12  Wmd^ 
80. 

33.  The  death  of  an  animal  replevied,  by  an 
inevitable  accident,  is  a  good  bar  to  an  actioa 
on  the  bond  for  not  restoring  it,  on  a  judgmeot 
for  its  return.*  Supreme  Ot.,  1884,  Oarpenter 
V.  Stevens,  12  Wend.,  589. 

34.  Where  a  bailee  has  received  property 
from  one  who  is  unquestionably,  at  tiie  time, 
entitled  to  the  possession,  another  perBon  en- 
titled to  an  undivided  interest  cannot,  in  re- 
plevin, where  he  has  claimed  and  taken  the 
whole  property  from  the  bailee,  failing  in  that, 
reduce  the  damages  by  showing  his  own  title, 
Ot.  o/AppeaU,  1855,  RusseU  e.  Allen,  18  N. 
7.  (8  Kern.),  178. 

35.  Character  of  defendanfa  property, 
material  in  fixing  his  recovery  in  replevin. 
Russell  e.  Butterfield,  21  Wend^  800. 

36.  Replevin  la  local  [1  Saund^  847,  n.  1; 
2  Ohitt.  PL,  864 ;  1  Id.,  161 ;  4  Oow.,  45}  and 
the  writ  cannot  be  executed  out  of  the  county. 
Supreme  Ot.,  1880,  Williams  e.  Welch,  5  Wed^ 
290. 

37.  If  a  Talid  bond  and  aflBdairit  are  not 
delivered,  the  writ  is  a  nullity.  Supreme  Ot, 
1884,  Berrien  v.  Westervelt,  12  Wend.,  194; 
1844,  Ifilliken  v.  Selye,  6  HtU,  628 ;  1846,  The 
same  v.  The  same,  8  I>en.,  54. 

38.  The  bond  to  prosecute  the  replevin  suit 
[1  Rev.  L.,  92,  S  4 ;  18  Edw.  I.,  ch.  2]  is  taken 
by  the  sheriff  for  his  indemnity,  and  at  his 
peril,  and  is  not  assignable;  and  thoogh  bis 
action  upon  it  is  for  the  benefit  of  the  defend- 
ant in  the  replevin  as  well  as  of  himself,  it  can- 
not be  defeated  by  a  plea/WM  of  a  subsequent 
release  by  such  defendant,  but  the  parties  sued 
must  make  a  summary  application  to  the  ooorl 
Supreme  Ot.,  1884,  Armstrong  v.  Burrell,  13 
Wend.,  802. 

39.  Under  2  Rev.  Stat,  527,  $  29,— which 
forbids  execution  of  the  writ  unless  there  be 
an  affidavit,  and  a  bond  with  tttrdtisi,— a  bond, 
with  two  sureties,  is  essential,  and  the  sheriff 
cannot  dispense  with  it  Supreme  Ot^  1835, 
Smith  e.  MoFal],  18  Wend.,  521 ;  1886,  Wilson 
9.  Williams,  Id.,  581   (explaining  Eesler  c 

*  Disapproved,  and  the  oontrary  asserted  [dtiof 
51>en.,21;  UJohnB.,885;  8M.<ft8.,158;  ISHtfi., 
406 ;  11  Pick.,  222 ;  9  Id.,  822 ;  16  Id.,  71 ;  21  Wend., 
144;  1  Watte  A  Serg.,  668],  IT.  Y.  Svftrior  0., 
1860,  Saydam  «.  Jeokine,  8  Sand^.,  614. 
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Haynes,  6  /<2.,  647) ;  1889,  Whaling  v.  Shales, 
20  Id,^  678. 

40.  If  he  takes  insufScient  sureties,  the  rem- 
edy is  by  exception.  Supreme  Ct^  1886,  Wil- 
son «.  Williams,  18  Wend,,  681 ;  1888,  Wester- 
velt  V.  Bell,  19  Id.y  681. 

41.  If  he  takes  only  one  surety  the  proceed- 
ings may  be  set  aside  on  motion.  Supreme 
Ct.y  1889,  Whaling  9.  Shales,  20  Wend,^  678. 

42.  A  writ  cannot  be  quashed  before  it  is 
returned*  The  motion  should  be  for  a  mper* 
sedeas.  Supreme  Ot,,  1828,  Griswold  ads,  Lew- 
is, 1  Wend,,  292. 

43.  That  under  a  writ  of  replevin  for  *' about 
400  tons  of,  ^.,"  the  sheriff  cannot  be  justi- 
fied in  taking  more  than  460  tons  at  the  most. 
Supreme  Ct.,  1886,  De  Witt  «.  Morris,  18 
Wemd.,  496. 

44.  If  the  property  replevied  does  not 
belong  to  the  plaintiff,  he  and  those  who  aid 
him  are  not  protected  by  the  writ,  though  the 
sheriff  may  be.  Supreme  Ct.,  1847,  Shipman 
V.  Clark,  4  Den,,  446. 

45.  Otherwise  in  a  claim  and  delivery  under 
the  Code.  JV.  F.  Superior  Ot,,  1866,  King  9. 
Orser,  4  JDuer,  481. 

46.  The  aflldavlt  if  made  by  another  than 
the  plaintiff  must  be  made  upon  knowledge, 
independent  of  mere  information  of  the  plain- 
tiff. Supreme  Ot,,  1841,  Cutler  v.  Bathbone, 
1  Em,  204. 

47.  Deputation.  The  deliyery  of  the  writ 
to  the  special  deputy  for  service,  and  not  the 
procuring  of  the  deputation,  is  the  commence- 
ment of  the  suit;  and  a  demand  before  the 
delivery,  but  after  the  deputation,  will  sustain 
the  action.  Supreme  Ct,  1888,  Boughton  v. 
Bruce,  20  Wend,,  284. 

48.  Arrest  Under  the  Revised  Statutes, 
if  the,  plaintiff  in  replevin  takes  any  part  of 
the  property,  he  cannot  take  the  part  and  also 
the  body  of  the  defendant;  but  he  may  have 
further  process  for  the  residue ;  or,  he  may 
decline  replevying  part,  and  take  the  body. 
Supreme  Ot.,  1840,  Snow  «.  Boy,  22  Wend,, 
602.  Followed,  1842,  Finehoat  «.  Grain,  4 
HiO,  687. 

49.  DeUverytoplalntlfl:  The  sheriff  should 
not  deliver  the  replevied  property  to  the  plain- 
tiff until  after  service  of  the  summons  upon 
defendant.  If  claim  is  made,  he  must  not  dis- 
possess the  claimant,  or  deliver  to  the  plainti£^ 
until  the  claim  has  been  tried.  Supreme  Ct,, 
1882,  Mitchell  9.  Hinman,  8  W^nd,,  667. 


50.  To  put  the  officer  in  fault  for  a  delivery 
to  the  plaintiff  before  trial  of  the  claim  of 
property,  the  defendant  should  make  known 
his  desire  to  have  the  claim  tried,  and  within 
a  reasonable  time  should  pay  the  fees  for  the 
trial.  Supreme  Ct,,  1887,  Miller  v,  Franklin, 
17  Wend.,  278. 

51.  The  Bommons  is  but  a  notice,  and  if  it 
apprise  the  defendant  of  the  proper  term  when 
he  is  to  appear,  a  formal  variance  between  it 
and  the  writ  is  immaterial.  Supreme  Ct,, 
1841,  Cutler  v,  Rathbone,  1  Hill,  204, 

52.  It  need  not  specify  the  property ;  and 
if  it  specifies  more  than  was  seized,  the  descrip- 
tion may  be  rejected  as  surplusage.  Supreme 
Ct,,  1842,  Finehout  v.  Grain,  4  Hill,  687. 

53.  Claim.  Under  1  Bev.  L.,  98,  §  6,  a  de- 
fendant in  replevin  may  interpose  a  claim  of 
property,  although  he  be  not  the  possessor. 
Supreme  Ct.,  1882,  Mitchell  «.  Hinman,  8 
Wend.,  667. 

54.  Practice,  where  a  third  person  claims 
property.    Lisher  9.  Pierson,  11  Wend,,  68. 

55.  Tdal  of  claim.  Under  1  Bev.  L.,  98, 
after  claim  of  property  by  the  defendant,  and 
notice,  the  sheriff  cannot  take  possession  or 
dispossess  the  defendant,  before  the  claim  is 
tried  pursuant  to  the  statute.  [Oo.  Litt.,  146, 
b.;  2  Sell.,  158;  Dyer,  178;  Bao.  Abr.,  tit. 
Beplevin,  E.,  4;  1  Sch.  &  L.,  827.]  Supreme 
Ct,,  1829,  Lisher  v.  Pierson,  2  Wend.,  846. 
To  the  same  effect  is  a  further  decision  in  S. 
0.,  1888,  U  Id,,  68. 

Otherwise,  under  2  Bet.  Stat.,  626,  §  18. 

56.  Where  the  sheriff,  having  first  summoned 
the  defendant,  has  dispossessed  him,  it  is  too 
late  for  defendant  to  make  a  claim  of  property ; 
and  where  the  sheri£^  at  the  request  of  defend- 
ant, took  possession  by  removing  the  goods 
into  another  room  of  the  same  building,  instead 
of  to  another  place,  defendanjt  agreeing  that 
this  should  have  the  same  effect  as  a  complete 
removal, — Held,  that  defendant  was  dispos- 
sessed thereby.  Supreme  Ct,,  1887,  Lisher  o. 
Pearson,  17  Wend.,  618. 

57.  If  defendant  waives  actual  seizure,  and 
interposes  a  daim,  the  inquisition  will  be  reg- 
ular. Supreme  Ct.,  1840,  Baker  v.  McDuffie, 
28  Wend,,  289. 

58.  If  the  jury  find  for  the  claimant,  the 
sheriff  may  nevertheless  waive  indemnity  and 
deliver  the  property  to  the  plaintiff.  [2  Bev. 
Stat,  626,  §  17.]  Supreme  Ct,,  1861,  Bussell 
li.  Gray,  11  Barb.,  641. 
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59.  Secnrily.  Under  1  Bev.  L.  of  1818, 92, 
§  4  (and  see  2  Bev.  Stat,  628),— which  pro- 
vides that  the  sheriff  shall  take  secnritj, — he 
roaj  take  such  security  as  he  pleases,  in  his 
own  name  and  at  his  own  peril.  [Gilb.  Repl., 
75 ;  1  Sannd.,  196 ;  2  Mass.,  617.]  Supreme 
Ct.,  1821,  Gibbs  o.  Bull,  18  John$.,  485. 

60.  The  condition  is  not  merely  for  the 
retnrn  of  the  goods,  if  a  return  shall  be  ad- 
judged, but  that  the  plaintiff  will  prosecute  his 
suit  with  effect;  and  the  bond  is  forfeited,  and 
the  defendant  entitled  to  an  assignment  of  it, 
so  soon  as  he  has  judgment.  [6  Barn.  &  Or., 
284;  Garth.,  248,  619;  1  Bos.  &  P.,  140;  2 
Wils.,  41.]  Supreme  Ct,  1829,  Gould  t>.  War- 
ner, 8  Wend.,  64. 

$1.  £ttierlfrs  UabOity.  After  return  of 
eUmgata  to  a  writ  of  retomo  ?iaJ>endo^  the 
modern  practice  is  to  bring  a  special  action  on 
the  case  against  the  sheriff,  where  he  has 
omitted  to  take  sufficient  security.  Supreme 
Ot„  1821,  Gibbs  «.  Bull,  18  Johne,,  486. 

62.  The  return  is  indispensable  to  charge 
the  sheriff,    lb. 

63.  On  a  declaration  against  the  sheriff  un- 
der 1  Rev.  L.  of  1818,  98,  §  8,— which  applies 
only  to  distresses  for  rent, — ^plaintiff  cannot 
claim  damages  beyond  the  value  of  the  goods 
eloigned;  for  the  security  required  by  the 
section  to  be  taken  by  the  sheriff  is  only  for 
the  prosecution  of  the  suit,  and  for  the  return 
of  the  goods,  &c.    Ih, 

64.  An  order  that  all  proceedings  subse- 
quent to  the  issuing  of  a  writ  of  replevin  be 
set  aside,  deprives  the  plaintiff  of  all  protection 
to  his  possession  under  it.  Supreme  Ot,  1886, 
Smith  9.  Snyder,  16  Wend,,  824. 

65.  An  ezo^ytion  entered  on  a  replevin 
bond,  with  all  the  notice  required  by  the  stat- 
ute, followed  by  a  neglect  of  the  sureties  to 
justify,  will  not  work  their  discharge.  Sur 
preme  OU,  1841,  Van  Duyne  «.  Ooope,  1  Eill, 
667. 

66.  Exception  to  plaintiff's  sureties,  within 
twenty  days  of  the  return-day,  is  in  season, 
though  more  than  twenty  days  after  actual 
return.    Supreme  Ct,  1842,  Pardee  v,  Buell, 

2  Eill,  857. 

67.  An  exception  to  the  sureties  is  sufficient 
if  filed  with  the  clerk,  though  not  indorsed  on 
the  writ.    Supreme  Ct.,  1846,  Ousick  ©.  Oohen, 

3  DtfTi.,  267. 

68.  A  coroner  who  takes  a  replevin  bond 
may  assign  it  to  defendant,  who  may  sue  in 


his  own  name.  [2  Rev.  Stat,  688,  §  64;  Id., 
441,  §  84.]  Supreme  Ot,  1848,  Acker  e.  Finn, 
6  Bill,  298. 

69.  Sureties.  Though  the  statute  requires 
two  sureties  in  a  replevin  bond,  this  b  for  de- 
fendant's benefit,  and  if  he  waives  the  objection 
that  there  is  only  one,  the  surety  cannot  after- 
wards resist  a  recovery  on  that  ground.  Ct. 
of  Appeals,  1849,  Shaw  tj.  Tobias,  8  X.  Y.  (% 
Comet),  188. 

70.  Juetifsrlng.  In  replevin  brought  in  the 
city  of  New  York,  the  sureties  must  justify 
without  formal  exception  [Laws  of  1839,  316]; 
and  if  they  do  not,  defendant  is  entitled  to 
judgment  of  discontinuance.  Supreme  Ct^ 
1844,  Weed  v,  Hinton,  7  Eill,  167. 

71.  Penalty.  The  court  will  deny  a  motion 
to  increase  the  penalty  of  a  replevin  bond ;  it 
is  a  matter  of  discretion  with  the  officer,  xuid& 
the  statute.  Supreme  Ct,  1846,  Bulmer  r. 
Jenkins,  8  Sow,  Fr.,  11. 

7Z  When  the  aotion  abates  by  plaintiff^s 
death,  the  condition  of  the  bond  is  to  be 
deemed  performed.  \^  Rev.  Stat.,  528,  §  7; 
1  Pick.,  284;  Garth.,  619;  12  ^¥end^  120.] 
Ct  of  Appeals,  1848,  Burckle*  v.  Lace,  1  X. 
Y.  (1  Comst),  168;  affirming  S.  0.,  6  EUl 
668.  See,  also,  Webber  tJ.  Underbill,  19  Wend^ 
447. 

73.  A  defendant  soooee^ins  simply  cm  a 
plea  of  non  eepit,  is  not  entitled  to  judgment 
for  a  return.  [1  Ohitt.,  490 ;  1  Saund^  374,  n. 
1;  1  Str.,  607.]  Supreme  Ct,  1880,  People 
f>,  Niagara  0.  P.,  4  Wend,,  217.  To  aimilar 
effect,  1884  [citing  8  Wend.,  667],  Spragae  t. 
Kneeland,  12  Id.,  161. 

74.  Effect  of  plea  of  non  eepit  and  property 
in  another,  by  an  officer  sued  in  replevin. 
Skidmore  «.  Devoy,  1  K  Y.  Leg.  Ohs.,  128. 

75.  A  plea  of  property  in  a  stranger, 
though  defendant  does  not  connect  bis  pos- 
session therewith,  entitles  him  to  a  return. 
[Many  authorities.]  Supreme  Ct.,  1841,  In- 
graham  V.  Hammond,  1  Hill,  868. 

76.  Recovery  on  several  avowiiea.  If 
defendant  puts  in  two  avowries  for  distinct 
parcels  of  rent,  and  the  distress  was  lega^  for 
the  one  and  iUegal  for  the  other,  and  he  h&s  & 
verdict  on  both,  he  may  have  judgment  for 
the  damages  found  on  the  good  avowry  on 
remitting  those  found  on  the  other.    Supreme 

Ct,  1828,  Pemberton  v.  Van  Rensselaer,  1 

Wend.,  807. 

77.  In  replevin,  if  either  of  the  avowriea 
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eoDstitiite  a  good  defbnoe  to  the  aotion,  it  is 
snffioienti  and  jndginent  of  return  must  be 
given,  though  isanea  of  fact  have  been  formed 
on  others.  Ot  ofErrarM^  18S6,  Jaek  t^.  Martin, 
14  W&nd,,  607;  afflrming  B.  0.,  12  /d.,  811. 

78.  In  replevltt  for  partneraM^  property 
taken  nnder  an  eKeeation  against  one  of  ser- 
eral  partners,  the  defendant  prevailed,  on  the 
ground  that  such  a  levy  was  not  a  trespass. 
Held^  that  a  verdict  for  d^iandant  for  the 
amount  of  his  execution,  being  less  than  the 
value  of  the  property,  was  regular^  though  the 
money,  being  substituted  for  the  property, 
would  be  subject  to  the  claims  of  partnership 
creditors.  Supreme  Ct.^  1884^  Scrugham  v. 
Carter,  12  Wend^  181. 

79.  DepreciatioiL  If  the  defendant  in  re- 
plevin obtains  judgment,  the  decrease  in  the 
value  of  the  goods  from  the  time  of  tlie  re- 
plevin, and  the  interest  on  their  entire  value, 
form  a  proper  measure  of  damages.  Supreme 
Ct.^  1817,  Rowley  «.  Gibbs,  14  Johns.^  885. 

80.  Oeneral  verdiot.  If  pleas  of  property 
and  non  eepit  are  interposed,*  and  plaintiff  has 
a  general  verdict,  he  has  a  right  to  put  it  in 
form,  and  enter  a  verdict  on  each  issue,  ^t^ 
preme  Ot^  1884,    Sprague   v.  Eneeland,   12 

Wend,,  161 ;  1889,  Rhodes  9.  Bunts,  21  Id^  19. 

81.  MitJjiation.  In  replevin,  where  the  de- 
fendant has  judgment  of  return,  the  plaintiff 
may  show  in  mitigation,  upon  execution  of  the 
writ  of  inquiry,  that  the  defendant  has  repos- 
sessed himself  of  the  property,  in  whole  or  in 
part.  Supreme  Gt,^  1885,  De  Witt  v,  Morris, 
18  Wend.,  496. 

82.  Bflbda  of  aBseasment  Under  2  Rev. 
Stat.,  581,  if  plaintiff  is  nonsuited  on  the  trial, 
or  verdict  passee  against  him,  so  that  defend- 
ant is  entitled  to  a-  return,  then  the  jury  on 
the  trial  assess  the  value,  as  well  as  damages ; 
but  if  judgment  is  rendered  against  plaintiff  by 
discontinuance  or  nonsuit  without  trial  by  jury, 
then  the  value  and  damages  must  be  assessed 
by  a  writ  of  inquiry.  Suprems  Ot,  1885,  Van 
Alstine  t>.  Ejttle,  18  Wend^  624.  To  the  same 
effect,  1846,  Murphy  v.  Jenkins,  1  Den,,  669, 

83.  Writ  of  inquiry  was  not  authorized  in 
replevin  before  Revised  Statutes.  Supreme 
Ct„  1882,  Pike  «.  Qandall,  9  Wend.,  149. 

84.  A  verdiot  finding  for  the  defendant, 
both  on  an  issue  of  jum  eepit,  and  on  an  avow- 
ry for  a  distress,  is  fatally  defective.  Supreme 
Ct,,  1844,  Hin  «.  Stocking,  6  EiXl,  277. 

85.  Sncoess  on  a  bare  plea  of  non  detl- 
VoL.  IV.— 47 


net  does  not  entitle  the  defendant  to  judg- 
ment for  a  return  of  the  property,  or  for  the 
value  of  it.  [4  Wend.,  207;  8  Id.,  667;  16 
Id.,  824;  21  Id.,  206.]  Supreme  Ot,,  1844, 
Ferce  v.  Van  Dyke,  6  Mil,  618. 

88.  Special  idea.  In  replevin,  plaintiff^  in 
answer  to  an  avowry  under  a  distress-warrant, 
pleaded  a  special  plea,  and  also  no  rent  in  ar- 
rear,  and  the  defendant  demurred  to  the  special 
plea,  and  the  plaintiff  had  a  verdict  on  the 
plea  of  no  rent.  Held,  that  giving  final  judg- 
ment for  the  defendant,  instead  of  awarding  a 
venire  de  novo,  was  error.  Ot.  o/Brrors,  1844, 
Stone  V.  Matthews,  7  ffill,  428. 

87.  Where  the  property  was  distrained 
far  rent;  the  landlord,  on  snooeeding  in  replev* 
in,  upon  a  trial,  cannot  have  judgment  in  the 
alternative,  but  must  have  his  rent  assessed  by 
the  jury  by  way  of  damages.  [2  Rev.  Stat., 
581.]  K  Y.  Superior  Ot.,  1848,  Redman  v. 
Hendricks,  1  Sand/.,  82. 

8&  When  defendant  suooaeds  on  one 
avowry;  or  plea  in  bar,  going,  to  the  whole 
action,  he  is  entitled  to  judgment,  although  his 
others  are  bad.  Ot.  of  Appeals,  1849,  Nichols 
V.  Dusenbury,  2  N.  Y.  (2  Oomet.),  288. 

89.  That  if  a  pait  oC  the  gpods  be  proved 
to  belong  to  a  third  person,  the  defendant  is  en- 
titled to  verdict  and  judgment  for  their  return. 
Supreme  Ot.,  1849,  Mores  v.  Stone,  5  Barb.,  516 

90.  Damages.  Whether  the  judgment  for 
the  defendant,  in  replevin,  is  for  a  return  of 
the  property,  or  for  its  value,  he  haa  a  right  to 
damages  in  either  case.  [22  Wend.,  604.] 
N.  Y,  Superior  Ot.,  1850,  Say4am  v*  Jenkins, 
8  Saw^.,  614 

As  to  Abatemenft  of  replevin,  see  Abatb- 
Murr  Ajn>  Rbtital,  5,  6. 

As  to  Pleadinssi  see  PLBADme)  at  CoiafOH 
Law. 

As  to  the  nres«nt  remedy,  'see  Ohattilb  ; 
and  Oladc  aitd  Dbuvsbt. 


RBPRBSBZITAnVBEk. 

In  Congress,  how  to  be  chosen,  and  to  resign. 
LaMqf\M2,  129,  ch.  180,  tit.  6,  art.  1. 
1 


REPRHrVEBw' 

1.  Reprieves,  &c.,  may  be  granted  -^  ^ 

nor.     Obfuf.  qf  1846,  art.  4,  §  4  ;  1  Bee.  6taL,  164, 
§  8,  subd.  2. 
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BeTMLM  OfllMr. 


SevviwdOuMb 


No  judgCt  court,  or  officer,  other  than  the 
r,  shall  I 


2  ,     _ 

governor,  shall  have  authority  to  reprieve  or  bus- 
pend  the  execution  of  an j  convict  sentenced  to 
death,  except  sherifb.    2  Beo.  Stat,,  668,  §  16. 

3.  Sherifig  may  suspend  execution  of  convicts 
who  become  insane  after  sentence,  or  of  female 
convicts  who  are  found  quick  with  child.  2  Bb»* 
Sua.,  668,  §  18  ;  669,  §  21. 

4.  Meaning  of  the  word  "  reprieve,'*  as  used 
in  a  Rey.  Stat.,  658,  §  16, — considered.  Car- 
nal «.  People,  1  Path.  Or,^  262. 

Pabdons;  PtTNiamcBNT. 


RBfiODZDI'CXL 

Ck>VBTiTirnoiriLL  Law,   102,  104;   Domioil; 
Tazi8. 


RBSPONDBNTZA. 

1.  Deviation.  Under  a  respondentia  bond 
conditioned  for  performanoe  of  a  prescribed 
voyage,  without  deviation,  and  for  repayment 
on  the  return  of  the  vessel,  or  at  the  end  of 
eighteen  months,  if  she  did  not  return  before, 
unless  there  shoald  be  a  total  loss ; — HM^  that 
a  snbseqaent  agreement  of  the  parties  giving 
leave,  on  additional  premium,  to  proceed  to 
other  ports  was  merely  a  permission  to  de- 
viate, and  not  a  modification ;  and  that  the 
time  having  expired,  and  no  loss  being  shown, 
the  obligors  were  liable.  N.  T.  Su/perior  Ot.^ 
1829,  Niagara  Ina.  Oo.  «.  Searle,  2  Hall,  22. 

2,  Contribotloo.  Where  a  loan  on  respon- 
dentia was  made  to  a  part  of  several  owners 
of  a  ship  and  cargo,  with  the  assent  of  the 
others,  and  a  part  of  the  loan  was  appropri- 
ated to  repairs  of  the  ship  in  a  port  of  neces- 
sity 'y-^HMy  that  on  a  sale  of  the  ship  and 
cargo,  on  her  return,  the  lenders  were  entitled 
in  equity,  the  cargo  being  insufficient,  to  re- 
muneration, pro  tantOy  frQm  the  proceeds  of 
the  ship,  for  the  part  of  the  cargo  taken. 
Chaneery,  1882^  American  Ins.  Oo.  9.  Ooster, 
8  Paige,  828. 

RJJViLNITE  OFFZCXk 

An  offloer  of  tbe  revanne  seizing  goods  as 
forfeited,  and  causing  them  to  be  libelled,  dto., 
has  but  two  pleas  in  bar  to  an  action  by  the 
owner;  these  are  the  Judgment  of  the  court, 


if  the  goods  are  condemned,  and  a  certificate 
of  probable  cause,  if  the  goods  are  acquitted. 
If  he  can  show  neither,  he  must  auawer  for 
the  seizure  in  an  action  at  common  law.  CL 
of  Erron,  1816,  Gelston  «.  Hoyt,  18  Jolm^ 
561 ;  affirming  8.  0.,  /d,  141.  C!ompare  Van 
Brunt  c.  Schenck,  11  Id.,  877. 


RBVERSBD  CAfiUSa 

See  table  of  Oabbs  Obttioibsd,  Vol.  I.,  ia^ 
zzi. 


RBVBRBION. 

1.  Defined.  A  reversion,  in  its  legal  signi- 
fication, is  applicable  only  to  an  estate  which 
remains  in  the  grantor  and  his  heirs,  and  which 
is  to  take  effect  in  possession  upon  the  deter- 
mination by  its  own  limitation  of  an  ontstand- 
ing  particular  estate,— an  estate  for  life  or 
years.  A  right  to  enter  and  resume  the  pos- 
session for  the  breach  of  a  condition,  is  not  i 
reversion.  JV.  F.  Superior  Ot,  1856,  Phoenix 
9.  Ooromissioners  of  Emigration,  12  Hw.  Pr^ 
1 ;  affirming  S.  0.,  1  Abbotts'  iV.,  466;  and 
see  1  Bee.  Stat.,  728,  §  12. 

2.  Action  against  tenant.  The  reversioner 
may  maintain'  an  action  for  an  injury  to  tbe 
freehold  committed  by  the  tenant;  and  it  may 
be  brought  before  tbe  expiration  of  the  term. 
[14  East,  489.]  K  F.  Superior  Gt^  1858, 
Bay  V.  Ayers,  6  Duer,  494 ;  and  see  1  Bm. 
Stat.,  750, 1  8. 

Oonsult,  also.  Landlord  and  Tinaht; 
Lbasi  ;  and  Tbbspabs. 


REVISED  STATUTES. 

1.  Nature.  That  the  Revised  Statutes  an 
not  a  mere  revision ;  but  are  a  new  code  of 
laws,  and  were  intended  by  the  Legislstare  to 
supersede  existing  laws  which  were  repagnaDt 
to  them.  Supreme  Ct.,  1888,  HarringtoD «. 
Trustees  of  Rochester,  10  Wend.,  547;  bat 
compare  Statutks. 

2.  Gteneral  provlaiona  relating  to  tbe  time 
of  the  Revised  Statutes  taking  eflbot,  to  the  coo 
stmction,  and  to  the  mode  of  reprintiiig.  2£9- 
SUA.,  778-780. 

3.  The  word  **  action,"  when  used  in  the 
Revised  Statutes,  designates  a  proceeding  in  t 
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BeYival. 


Seward. 
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oonrt  of  law ;  but  the  word  "  suit"  may  apply 
to  a  proceediDg  either  at  law  or  in  equity, 
naleee  it  is  restrained  by  the  oontext.  Ohar^ 
eerf/y  1844,  Didier  v,  Davison,  10  Faige^  616. 

€.  Bffeot  on  procedure.  The  provisions  of 
the  Revised  Statutes,  modifying  practice  in 
actions,  take  up  the  proceedings  in  causes 
pending  where  they  find  them ;  and  where  the 
statutes  under  which  they  were  commenced 
are  repealed,  the  subsequent  proceedings  must 
be  regulated  by  the  Revised  Statutes.  ^- 
preme  Ct.^  1880,  People  «.  Herkimer  0.  P.,  4 
Wmd,^  210.  Followed,  Chancery^  1880,  Ay- 
mer  «.  Gault,  2  Paige^  284. 

5.  Ofiionces  committed  under  the  old  stat- 
utes were  liable  to  certain  punishmenta,  and 
no  greater  can  be  inflicted ;  but  the  prosecu- 
tion must  be  conducted  by  virtue  of  the 
statutes  in  force  when  the  proceedings  are 
had.  Supreme  Ot.^  1880,  People  c.  Phelps,  6 
Wend.y  9. 

6.  A  penalty  or  forfeitiire  for  violation  of 
a  statute,  incurred  before  the  Revised  Statutes 
took  effect,  is  not  affected  by  them,  but  may 

•be  sued  for  and  recovered  as  before,  except 
where  the  penalty  or  forfeiture  has  been  miti- 
gated by  the  Revised  Statutes.  Supreme  Ct., 
1888,  Myers  «.  Van  Alstyne,  10  Wend.^  98. 

7.  By  the  repealing  aot  (2  Jiev,  StaU,  779, 
§  6),  every  act,  right,  suit,  or  proceeding,  done, 
accrued,  or  commenced  under  the  old  law,  re- 
mains in  force,  notwithstanding  the  repeal,  but 
after  the  repeal,  all  future  proceedings  must 
be  governed  by  the  statutes  then  in  force. 
The  new  statute  confirms  all  rights  accrued 
nnder  the  old  law,  but  such  rights  are  to  be 
enforced  according  to  the  new  remedy.  Su- 
preme Ot,^  1881,  People  «.  Livingston,  6  Wend,, 
626 ;  People  v.  Haskins,  7  Id.,  468.* 

a  Hence,  if  an  old  remedy  is  indispensable 
to  protect  a  vested  right,  it  may  be  resorted 
to.  Supreme  Ct,,  1881,  People  v.  Haskins,  7 
Wend^  468. 

9.  Consolidation.  Effect  of  clause  inserted 
in  general  repealing  act,  saving  statutes  consol- 
idated.   Fort  V.  Burch,  6  B<vrh.y  60. 

As  to  the  General  Prinoiplee  of  interpreta- 
tion, see  Statutes. 

As  to  the  interpretation  of  Partlonlar  Pro- 
'Vision^  see  the  appropriate  titles  of  their 
subjects. 


*  Bat  oompare,  m  to  the  application  of  thia  prin- 
eiple,  Hantlogton  «.  Forksoo,  6  BiU,  149. 


RtiViVAIfc 

Abatsuxnt  Am)   Rbyiyax;   Pasties,    886- 
889,  607-619;  Pleadiko,  in  Equtty,  86-98. 


RZTWARD. 

1.  Finder  of  a  thing  not  entitled  to  demand  . 
a  reward.    Amory  «.  Flyn,  10  Johns.,  102. 

2.  A  pablio  ofEer  of  a  reward  to  any  person 
who  should  find  and  restore  lost  property,  gives 
to  one  who,  relying  upon  such  offer,  rescues  the 
property,  a  lien  upon  it  for  his  compensation. 
Supreme  Ot.,  1849,  Baker  «.  Hoag,  7  Ba/rb.,  118. 

3.  Wliere  a  reward  la  offered  for  the  re- 
covery of  property  stolen,  the  person  who  has 
acquired  a  knowledge  of  the  facts  necessary 
to  a  detection  or  discovery  of  the  things  stolen 
or  lost,  and  has  imparted  such  knowledge  with 
the  intent  and  for  the  purpose  of  bringing 
about  a  recovery  or  restoration  of  the  proper- 
ty, taking  upon  himself  the  risk  and  conse- 
quences of  a  failure,  and  acting  with  a  view 
to  the  benefit  of  the  reward  offered  for  the 
recovery  of  the  property,  if  it  is  thereby  re- 
covered, is  the  one  entitled  to  the  reward. 
[1  M.  &  S.,  108.]  V.  Ohan.  Ct,  1888,  City 
Bank  v.  Bangs,  2  Edw.,  96. 

4.  This  principle  applied  where  a  number 
of  persons  claimed  to  share  a  reward.    Ih. 

5.  A  sheriff  aaanmed  to  offer  a  reward  for 
the  discovery  of  a  criminal,  and,  several  par- 
ties claiming  it,  he  referred  them  to  the  board 
of  supervisors.  Held,  that  a  claimant,  by 
submitting  his  claim  to  the  supervisors,  in- 
stead of  insisting  on  it  against  the  sheriff,  and 
by  receiving  fi'om  the  supervisors  an  award 
of  a  part  of  the  sum  offered,  was  concluded 
from  making  any  further  claim  agaiqst  the 
sheriff.  Supreme  Ot.,  1856,  Prentiss  t>.  Farn- 
ham,  22  Barb.,  519. 

As  to  General  Principles  regulating  the  right 
of  compensation  for  Servloes,  see  Skbytoeb. 


RIOT. 


1.  Several  mnst  be  oonoemed.  While 
defendant  was  committing  mischief  in  the 
street,  a  crowd  collected,  but  it  did  not  appear 
that  any  person  joined  him  in  it^  Beld,  that 
he  was  not  guilty  of  riot.    To  constitute  a 
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riot  there  most  be  an  assemblage  of  two  or 
more  persons  to  do  some  illegal  act.  Oen. 
Sem^  1817,  Bodman's  Case,  2  Oity  H.  Bee.,  88. 

2.  Tbe  m»re  olromwrtano*  of  bflisff  pi«»- 

ent  in  a  obarch  in  which  a  riot  occurred, 
without  taking  an  active  part  in  suppressing 
it,  is  not  sufficient  to  hold  the  defendant  guilty 
of  the  riot  Oen.  8m,,  1817,  Scott^s  Case, 
2  City  E.  Bee.,  26. 

3.  Officers,  Ac.  liable  for.  City  or  county 
within  which  property  is  destroyed  by  a  mob  or 
riot  made  liable  to  the  injured  party  in  an  action 
brought  within  three  months,  if  he  used  diligence 
to  prevent  the  damage  and  notified  the  mayor  of 
the  dty  or  sheriff  of  the  county  of  the  danger 
when  himself  informed.  If  Buch  officers  neglect 
to  protect  him,  either  they  or  the  city,  &c.,  may 
be  held  liable.    Loim  o/  1866,  800,  ch.  428. 

4.  Dnty  of  military  in  case  of  riot.  Lawi  of 
1864,  1051,  ch.  898,  tit.  6,  art.  2;  1862,  941,  ch. 
477. 


RiaHTB. 
Bill  of,  of  dtiaens  and  Inhabitants.     1  Beo. 

Sua,,  92. 


ROABa 

HlOHWATS;     PtASK-BOAD    OoiiPAHIIS ;    PbI- 

TATB  Watb;  Bailboads;  Tubhpikb  Ooic- 

PANIB8. 


ROBBBK7. 

1.  Defined ;  and  disting^nished  into  first  and 
second  degrees.    2Reo.Sua.,  678,  §§  66,  66. 

2.  Violence,  or  threats  reasonably  calcu- 
lated to  put  a  man  in  fear,  essential  to  con- 
stitute robbery.  Dayton^s  Oase,  2  dty  H, 
iZw.,  167;  6/(«.,  86. 

3.  Obtaining  money  through  the  influence 
of  a  threat  to  prosecute  that  party  on  an  un- 
founded charge  may  amount  to  robbery  in  the 
second  degree.  Oyer  A  71,  1889,  People  v. 
McDaniels,  1  Park,  Ch,,  198. 

4.  It  is  not  necessary  in  such  a  case  that 
the  prisoner  should  have  made  the  charge  to 
the  prosecutor  in  ezplioit  terms,  or  in  any 
particular  form  of  language.  It  is  enough 
that  the  language  used  was  intended  to  com- 
municate sudi  a  charge,  and  was  so  under- 
stood by  the  prosecutor  at  the  time.    lb. 

5.  Punishment  of.    2  J2eo.  AM.,  677, 1 67. 

As  to  Deeoribing  the  property  in  the  in- 
dictment, see  Indiotmxnt,  104. 


ROGHBSXER. 

1.  That  tbe  inbabitanta,  and  not  the  Com- 
mon Oouncil,  constitute  the  Corporation*  jSu- 
preme  Gt,,  1867,  Clarke  v.  City  of  Bocheeter, 
24  B(vrb.,  446;  8.  C,  5  AhbotW  Pr.,  107;  U 
Bow.  Pr.,  198 ;  and  see  Lowber  v.  Kayor,  &o., 
of  N.  Y.,  5  AbhotW  Pr.,  825. 

2.  FroceedingB  for  openiD^  a  street  c&n- 
not  be  discontinued  by  the  Corporation  after 
the  assessment  of  damages  has  been  made  sod 
confirmed.  [18  Johns.,  506;  20  Id^  269.] 
Supreme  Ct,,  1828,  Hawkins  v.  Trustees  of 
Bochester,  1  Wend,,  58. 

3.  How  an  ordinance  for  looal  improve- 
ment should  be  passed,  under  sections  188, 
189,  of  the  charter.  People  v.  City  of  Roches- 
ter, 21  Ba/rh,,  656. 

4.  Poor.  The  city  of  Bochester  being  bj 
law  in  the  condition  of  a  town,  in  respect  to 
the  mode  of  supporting  its  poor  at  the  coaatj 
poor-house,  the  income  of  the  poor-house  &rm 
of  the  county  must  be  applied  to  the  support, 
indiscriminately,  of  the  county,  town,  and  city 
poor,  kept  on  the  farm.  Supreme  Gt.,  1856, 
City  of  Bochester  d.  Supervisors  of  Monroe, 
22  Barb,,  248. 

5.  The  eaepenaee  inourred  by  the  boaid 
of  health  in  the  execution  of  the  general  health 
act  {Lam  <7/1850,  ch.  824),  and  their  regula- 
tions under  it,  are  chargeable  on  the  conntj^ 
and  are  to  be  allowed  by  the  supervisors,  and 
collected  by  general  tax.  Supreme  Ct,,  1854, 
People  9.  Supervisors  of  Monroe,  18  Bofb,^ 
567. 

6.  Frooeea  of  the  Bffayor'a  Conrt  of  Roch- 
ester may  be  tested  on  any  day  of  the  term, 
and  made  returnable  on  any  other  day  of  the 
same  term,  or  at  the  next  term.  [Laws  of 
1884,888;  2  Bev.  Stat.,  210,  §11.]  Ohanmy, 
1886,  Burns  v.  Morse,  6  Paige,  108. 


RXTLBS. 

1.  Former  mles  in  civil  actions  abrogated^ 
so  far  as  inconsistent  with  the  Ck>de.  Oode  ^Ff^ 
§469. 

2.  Judges  of  Supreme  Court  and  of  N.  T.  6a- 
perior  Court  and  Common  Pleas  to  meet  bienniallf 
to  make  and  revise  rules.  Oode^PTO.^  §470; 
and  see  SuPBiia  Cov&t. 

3.  Court  cannot  make  rule  inoonsistent  with 
the  Code.  N,  T.  Oom.  PI,  1860,  Lakey «. 
Cogswell,  8  Code  5.,  116. 
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I.  ThB  CoiITBAGT. 

1.  What  0(m$titute$  a  JSkOe. 

1.  As  to  parties  liable.  Though  the  goods 
^ere  fiirmsfaed  to,  and  were  for  the  henefit  of, 
a  third  person,  yet  if  they  were  ftamished  upon 
reqaest  of  defendant,  and  npon  his  credit,  the 
defendant  is  liable  as  npon  a  sale  to  himself. 
It  is  deemed  an  original  undertaking.  Su- 
preme Ct,  ld62,  Baker  «.  Rand,  18  Barb.,  159. 
2T.  Y.  Skfpmi&r  (X,  1829,  Graham  t>.  O'Niel,  2 
Hall,  474;  1W7,  Rogers  t>.  Verona,  1  Bow),, 
417.  if.  F.  Ccm.  PI,  1866,  Griffin  t>.  Keith, 
1  Sm.,  58. 

Z  So  held,  even  where  there  was  a  charge 
made  in  the  seller^s  books  against  the  third 
person.  Suipreme  Ct.,  1836,  Porter  «.  McGInre, 
15  Wend,,  187. 

3.  The  snperintendents  of  the  poor  obtained 
snppKes,  and  which  were  charged  by  plaintiff 
to  "the  county  poor-honse,"  there  being  a  fund 
in  the  treasurer's  hands  known  as  the  ''  poor 
ftind,"  on  which  the  snperintendents  were  ac- 
onstomed  to  draw.  Held,  that  a  finding  that 
the  credit  was  given  to  the  ftind,  and  that  the 
snperintendents  were  not  liable,  should  not  be 
set  aside.  [1  Oar.  &  P.,  16 ;  1  Oom.  L.,  801.] 
Supreme  Ct.,  1850,  Hayes  9,  Symonds,  9  Barb,, 
260. 

4.  What  is  sufficient  evidence  of  a  ratifica- 
tion by  the  principal  of  his  agent's  purchase. 
Vanderbilt  v.  Persse,  8  E,  D,  Smith,  428. 

5.  Where  a  landlord,  at  the  request  of  an 
agent  of  a  tenant  of  lands,  delivered  some  loads 


of  hay  upon  the  premises,  and  the  tenant,  up- 
on the  bill  therefor  being  presented  to  him, 
remarked  that  there  was  more  than  he  should 
want,  but  that  he  would  see  about  it; — . 
HM,  that  the  proof  of  the  agent's  authority  ^ 
to  give  the  order  bdng  defective,  the  tenant 
should  not  be  chai^ged  with  s^  much  of  the  hay 
as  was  left  by  him  upon  the  premises  at  the 
termination  of  the  tenancy.    lb, 

6.  The  assent  of  a  sheriff  to  a  sale  by  an 
execution  debtor,  of  goods  held  under  levy, 
gives  no  validity  to  the  sale,  so  as  to  devest 
a  previous  purchaser  from  such  debtor  of  his 
title.  Supreme  Ct,,  1829,  Frost  v.  Hill,  8  Wend,, 
886. 

7.  Buk^eot-matter.  The  route  of  a  news- 
paper carrier  may  be  the  subject  of  sale  as  a 
good-will.  Ot,  o/ Appeals,  1854,  Hathaway  v, 
Bennett,  10  K  Y,  (6  SeU,),  108. 

8.  Good-wilL  But  the  sale  of  such  route' 
gives  the  purchaser  no  right  of  action  against 
the  proprietor  of  the  paper,  for  refhsing  to  fur- 
nish hhcn  with  papers  for  the  purchased  route, 
although  the  proprietor  has  recognized  him  as 
carrier,  has  subetitsted  his  name  on  the  books 
in  place  of  the  former  carrier,  and  has  fbrnish- 
ed  him  for  a  time  with  papers.    lb. 

9.  What  agreem^t  will  amount  to  a  sale  of 
a  slave.  Trongott «,  Byers^  6  Oono,,  480.  See 
infta,  28. 

10.  ^That  amounts  to  a  coiitRiot  Except 
for  the  Statute  of  Frauds,  any  words  importing 
a  bargain,  whereby  the  owner  of  a  chattel  sig- 
nifies his  consent  to  sell  and  another  person 
signifies  his  consent  to  buy  it,  at  present,  for 
a  specified  price,  would  be  a  sale  and  transfer 
of  the  right  to  the  chattel.  Supreme  Ct,, 
1808,  De  Fondear  v.  Shottenkirk,  8  Johne,,"^ 
170. 

11.  Qoestian  of  fact  Whether  a  contract 
for  the  sale  of  chattels  has  been  completely 
made,  is  a  question  of  fact  for  the  jury.  Su- 
preme Ct,,  1816,  De  Bidder  t>.  McKnight,  18 
Johne,,  294 ;  and  see  QuxsnoRs  of  Law  and 
Fact,  14. 

12.  Instancea.  If  one  sends  an  order  to  a 
merchant  for  a  specified  quantity  of  goods  on 
a  specified  credit,  and  the  merchant  sends  a 

*  Approved,  Chapman  v.  Campbell,  8  OraU,,  106. 
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less  quantity,  on  a  shorter  credit,  there  is  no 
agreement  antil  the  bayer  assents  to  receive 
them,  and  if  they  are  lost  on  the  way,  the  sell- 
er  mast  bear  ^e  loss.  Supreme  Ct,^  1808, 
Bruce  «.  Pearson,  8  Johm.,  684. 

13.  One  indebted  to  plaintiff  and  defendant 
placed  a  carriage  in  the  bands  of  defendant,  to 
pay  the  debts.  Defendant  kept  possession  of 
the  carriage  for  more  than  a  year,  used  it  as 
his  own,  and  did  not  sell  it.  ffeld^  that  hav- 
ing had  a  reasonable  time  to  sell,  he  might  be 
regarded  as  a  purchaser  and  as  chargeable  with 
the  amount  of  the  debt  due  to  the  plaintiff. 
Supreme  Ct^  1819,  Norton  c.  Squire,  16  Johna.^ 
226. 

14.  An  agreement  to  relinquish  to  a  copart- 
ner the  exclusive  control  of  debts  due  the  firm, 
in  consideration  that  the  copartner  would  col- 
lect such  debts  and  pay  over  half  of  the  pro- 
ceeds, and  should  be  responsible  for  such  of 
them  as  should  not  be  sold  by  a  certain  day. 
Meldy  not  a  sale  of  choses  in  action  within  the 
statute.  Ot.  of  Errors^  1840,  Mersereau  «. 
Lewis,  26  Wend,^  248. 

15.  The  owner  of  flour  shipped  it,  taking  a 
forwarder's  receipt,  and  drew  a  bill  against 
the  shipment  upon  a  consignee.  He  procured 
this  bill  discounted,  delivering  to  the  lender 
the  forwarder's  receipt,  upon  a  parol  agree- 
ment that  it  should  be  held  as  security  for  the 
acceptance  of  the  draft  The  consignee  refused 
to  accept  the  draft,  being  already  in  advance 
to  the  consignor,  but  received  and  sold  the 
flour,  keeping  the  proceeds.  Held^  in  an  ac- 
tion by  the  lender  against  the  consignee,  that 
the.  transaction  between  the  original  owner 
and  the  plaintiff  amounted  to  a  eale  of  the  flour 
to  plaintiff,  in  trust  to  deliver  it  to  the  con- 
signee, in  case  he  accepted  the  draft ;  other- 
wise, to  sell  it  and  pay  the  draft  out  of  the  pro- 
ceeds, returning  the  surplus.  That  the  con- 
signee was  therefore  liable  to  the  lender,  in 
trover  for  the  flour.  OUo/AppeaU^  1861, 
Bank  of  Bochester  «.  Jones,  4  JV.  F.  (4  Gomet.)^ 
497 ;  reversing  S.  0.,  4  Den.^  489. 

16.  A  bill  of  sale,  of  goods  in  the  possession 
of  the  bailee  of  the  vendor,  is  not  merely  a 
transfer  of  a  right  of  action,  but  of  the  goods 
themselves ;  unless,  indeed,  the  bailee  has  al- 
ready converted  the  goods  to  his  own  use,  or 
contests  the  title  of  the  vendor.  K.  T.  Su- 
perior C7«.,  1868,  Heine  «.  Anderson,  2  Duer^ 
818.  Compare  Thurman  v.  Wells,  18  Barb.^ 
600. 


17.  Common,  oaxiien  having  in  their  pos- 
session property  of  H.,  and  similar  propertj 
of  D.,  by  mistake  delivered  to  the  defendant 
the  property  of  H.  upon  the  order  of  D.  They 
subsequently  paid  H.  the  value  of  the  proper- 
ty, ffeldj  that  they  might  as  purchasers  main- 
tain an  action  against  defendants  for  the  value. 
Supreme  Ot.^  1867,  Hudson  River  R.  R.  Co.  t, 
Lounsberry,  26  jBofi.,  697. 

la  Oral  oonditioii.  Where  the  seller  de- 
livers a  written  contract  of  sale  upon  a  con- 
dition imposed  orally, — e.  g,^  that  the  buyer 
shall  make  a  deposit, — the  latter  has  a  reason- 
able time  to  comply.  If  he  tenders  perform- 
ance of  the  condition  within  such  time,  the 
written  agreement  becomes  absolute.  N.  7. 
Superior  Ct.,  1862,  Scott  «.  Pentr,  6  Sandf., 
672. 

19.  Date  of  eale.  Where  a  sale  and  pur- 
chase of  bills  were  agreed  upon  on  the  18th, 
and  the  bills  were  drawn  on  that  day,  hot  the 
bills  were  not  delivered  until  the  16th,— j5e2i2, 
that  the  sale  was  on  the  16th;  aod  (he 
drawee  having  failed  on  that  day,  the  buyer 
was  entitled  to  rescind.  Supreme  {X,  Sp. 
7!,  1848,  Leger  v,  Bonnaffe,  2  Bwrh,  475; 
8.  0.,  less  fully  reported,  8  K.  7.  Leg,  Obt^ 
286. 

20.  Provlaioii  for  retom  of  prapestf 
Leather  having  been  delivered  under  ao  agree- 
ment in  peculiar  terms,  to  pay  for  it  at  oertaio 
rates,  with  a  privilege  of  returning  aoy  on 
hand  at  time  of  settlement ; — JleU  that  the 
transaction  was  a  sale,  and  not  a  delivery  to 
sell  on  commission ;  Uiat  parol  evidence  was 
inadmissible  to  explain  the  transaction,  and 
that  a  destruction  by  fire  was  the  loss  of  the 
buyer  alone.  Supreme  OU^  1817,  Marsh  r. 
Wickham,  14  Johne,^  167. 

21.  The  seller  of  a  horse,  on  delivering  the 
animal  to  the  buyer  and  receiving  the  price, 
agreed  that  he  would  within  a  certain  time 
take  back  the  horse  and  refbnd  the  money,  if 
the  buyer  should  not  in  any  way  injure  it,— 
Held^  a  conditional  sale ;  and  that  the  horse 
was  at  the  risk  of  the  buyer  while  in  his  pos- 
session, at  ofErrare^  1886,  Taylor  ».  Tlllotr 
son,  16  Wend,y  494. 

22.  Selling  ale  in  barrels  on  the  understand* 
ing  that  the  barrels  shall  be  returned,  or  if  not 
returned,  shall  be  paid  for  at  a  stipulat^^  price, 
is  not  a  sale  of  the  barrels,  but  a  bailment 
N,  7.  Superior  Cft.,  1862,  Wesoott  v,  Tilton, 
1  Duer,  68;  8.O.,  10 if.  F.  Leg.  OU.,  37a  (^ 
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of  Appeals^  1868,  Weetoott  «.  TLompsoD,  18 
iV.  r.  (4  Smith),  868. 

23.  What  faots  amount  to  a  sale  and  de- 
livery,—d.  g,,  of  a  slaye,  as  dlstingnished  from 
taking  him  on  trial  with  a  view  to  a  sale. 
De  Fonolear  9.  Shottenkirk,  8  Johru.^  170. 

24.  Product  to  be  returned.  Where  a 
miller  receives  wheat,  for  which  he  engages 
to  give  in  return  a  specified  qaantity  of  flonr, 
there  being  no  provision  for  keeping  it  sepa- 
rate from  other  wheat,  or  for  making  the  flonr 
from  the  identical  wheat,  the  contract  is  a 
sale  of  the  wheat,  and  not  a  bailment.  Sur- 
preme  Ct,  1889,  Smith  «.  Clark,  21  Wend,, 
83  ;♦  overrnling  Seymour  v.  Brown,  19  Johm,, 
44.  Ct.  of  Appeals,  1849,  Norton  v.  Woodruff, 
2  K  F.  (2  Comst),  168. 

25.  Plaintiff  delivered  wheat  to  defendant 
under  an  agreement  that  plaintiff  should  de- 
liver wheat  at  defendant's  mill,  and  defendant 
should  manufacture  it  into  flour,  and  deliver 
to  plaintiff,  196  pounds  of  flour  for  every  4 
bushels  and  16  pounds  of  wheat.  Plaintiff 
was  to  furnish  the  barrels,  and  pay  defendant 
so  much  per  barrel.  Held,  not  a  sale  of  the 
wheat,  but  a  bailment.  Ot.  of  Appeals,  1860, 
Mallory  «.  Willis,  4  if .  Z  (4  Oomst),  76. 

26.  A  receipt  for  wheat,  '^subject  to  order 
any  day  after,  &c.,  without  charge  for  storage," 
i  m  ports  a  bailment.  Evidence  of  usage  among 
millers  and  sellers  of  wheat,  is  not  admissible 
to  show  that  it  imports  a  sale.  Ot.  of  Ap- 
peaU,  1861,  Wadsworth  «.  AUcott,  6  K  Y,  (2 
SeU.y,  64. 

27.  W.  delivered  sheep  to  F.  on  an  agree- 
ment that,  at  the  end  of  the  year,  F.  should 
deliver  to  W.  an  equal  nnmber.  Held,  the 
sheep  originally  delivered  to  F.  became  his 
absolute  property.  Supreme  Gt.,  1816,  Ketch- 
nm  V.  Everteon,  18  Johns.,  869 ;  S.  P.,  1827, 
Hurd  V.  West,  7  Gow.,  762. 

28*  Bzeouted  and  ezeoutory  agreements. 
Whether  an  agreement  of  sale  is  to  be  deemed 
executory  merely,  or  executed  so  as  to  vest 
the  title  in  the  buyer,  depends  upon  the  intent 
of  the  parties  as  gathered  from  dl  the  circum- 
stances; and  not  upon  the  literal  import  of 
phraseology  used  in  the  agreement  JV.  T,  Su^ 
perior  Ct.^  1866,  Kelley  «.  Upton,  6  Ihier,  886. 


*  This  deoifiion  was  reverBod  in  the  Court  of 
Errors ;  but  not  bo  as  to  shake  its  anthoiity  as  to 
this  point.  The  reversal  is  cot  reported.  See  Baker 
f».  Woodruff,  2  Barb.,  520,  628. 


29.  Where  cotton  was  to  be  brought  to  New 
York,  weighed  there  and  paid  for  by  the  plain* 
tifis, — ffeld,  that  as  something  was  to  be  done 
before  title  to  the  cotton  passed,  the  contract 
was  executory.  Supreme  Ot,  1829,  Russell  v, 
Nicoll,  8  Wend.,  112. 

30.  Goods  "to  azTlTe."  A  contract  to  sell 
certain  cotton  to  be  delivered  on  its  arrival  in 
New  York|  at  any  time  after  making  the  con- 
tract and  before  the  first  day  of  June, — ffeld, 
conditional  upon  its  arrival  before  that  day. 
lb. 

31.  If  a  part  only  arrives  in  New  York  be- 
fore that  day,  the  seller  is  not  bound  to  de- 
liver that.    lb, 

32.  An  agreement  for  the  sale  of  goods  on 
board  a  ship  known  to  both  parties  to  be  not 
yet  arrived,  is  an  executory  contract  of  sale,, 
and  does  not  pass  the  title.  Ct.  of  Appeals,. 
1860,  Shields  v.  Pettie,  4  K  Y.  (4  Oomst.),  122; 
1868,  Benedict  «.  Field,  16  IT.  Y.  (2  Smi^), 
696 ;  affirming  S.  0.,  4  Du&r,  164. 

33.  The  plaintiffs  executed  a  memorandum 
that  they  had  sold  to  the  defendants  a  certain 
quantity  of  pig-iron  of  a  specified  quality,  ^^  on 
board  the  ship  8.,"  it  being  understood  by  both 
parties  that  the  ship  was  then  at  sea.  On  ar- 
rival of  the  ship,  the  defendants  received  part 
of  the  iron,  but,  on  ascertaining  it  was  of  infe- 
rior quality,  they  refused  to  take  the  rest,  and 
were  unable  to  return  what  they  had  received. 
Held,  that  the  writing  was  not  a  sale  but  an 
agreement  to  sell,  conditioned  on  the  arrival 
of  the  iron;  and  the  iron  being  not  of  the 
quality  required,  the  bargain  was  at  an  end. 
That  defendant,  therefore,  stood  as  a  pur- 
chaser of  so  much  as  he  could  not  return,  at 
the  market  price;  and  plaintiff  could  recover 
that  price,  notwithstanding  it  was  above  the 
price  stipulated  in  the  contract  for  iron  of  a 
better  quality.  Ot,  of  Appeals,  1860,  Shields 
V.  Pettie,  4  iV.  Y.  (4  Oomst.),  122;  affirming 
S.  0.,  2  San4f.,  262. 

34.  Validity.  Where  a  sale  was  made  and 
a  bill  of  sale,  and  the  property  itself,  delivered 
in  another  State, — ffeld,  that  the  validity  of 
the  sale — e,  g.,  whether  it  was  fraudulent 
against  creditors — must  be  determined  by  the 
laws  of  that  State.  Supreme  Ot.,  1866,  D^In- 
vemois  9.  Leavitt,  28  Barb.^  68. 

35.  "Wager  oontraota.  A  contract  to  sell 
goods  to  be  delivered  in  future,  is  not  invalid 
because  the  seller  has  no  such  goods  at  the 
time,  nor  any  expectation,  nor  means  of  ob- 
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tftining  any,  ezoept  by  pBrdMue.  If,  T,  Supe- 
rior Ct,  1M9,  SUotoQ  e.  Small,  S  Am^/l,  880; 
1667,  Oassard  «.  Hioman,  1  .SSmw.,  207. 

86.  Bat  if  it  h  proved  to  have  been  the  in- 
t«nt  of  the  parties  that  the  goods  should  not 
be  delivered,  but  the  difibrence  between  the 
market  price,  on  the  day  of  delivery,  and  the 
oontract  price,  should  be  paid  by  one  party  to 
the  other,  the  contract  is  a  mere  wager,  and 
Toid  (under  1  Be9.  Stat.^  662,  §  8).  The  ad- 
mission of  ench  proof  does  not  vtc^ate  the 
mle  ezclading  parol  evidence.  JV.  F.  Superior 
(H.^  1667,  Oassard  «.  Hinman,  1  Basw.,  207. 

87.  D^oait  Whether  the  buyer  or  seller 
of  goods  was  guilty  of  deceit  in  inducing  the 
sale  is  a  question  of  fact  for  the  jury.  Ct.  of 
Brrors,  1886,  Taylor  v.  Tillotson,  16  Wmd.^ 
494.  Supreme  (7«.,  1818,  Woodworth  v.  Kis- 
aam,  16  Johne.^  186 ;  1664,  Buckley  «.  Artcher, 
21  Barh^  666. 

38.  Whether  false  representations  used  to 
induce  the  sale  were  sufficient  to  mislead  the 
party  is  a  qnestion  of  fact  for  the  jury.  Gt,  of 
Appeale,  1668,  Moore  v.  Meacham,  10  K  F.  (6 
JSeld.),  207. 

39.  Mlafakft  A  mere  mistake  or  error  em 
to  the  ability  of  the  buyer  to  pay,  although 
matual,  will  not, — no  fraud  being  shown, — 
invalidate  a  sale,  even  in  equity,  and  as  against 
•a  voluntary  assignee.  Ot.  of  Errore^  1S80, 
Lapin  «.  Marie,  6  Wend,^  77. 

Compare  Fraitd. 

40.  Increase  of  quantity.  The  seller  was 
to  deliver  between  two  future  days ;  and  the 
buyer  had  the  right  to  give  the  seller  notice  to 
increase  the  quantity.  Held^  that  a  notice  after 
the  first  day  had  passed,  was  too  late.  If  the 
buyer  wished  an  increased  quantity,  he  should 
have  given  the  notice  a  reasonable  time  before 
the  first  day.  Supreme  Gt.^  1826,  Topping  v. 
Boot,  6  (7(H0.,  404. 

41.  DIfltiliiot  aalaa.  Plaintiff  agreed  by 
parol  to  deliver  five  hundred  barrels  of  cider 
in  parcels  at  future  periods,  each  to  be  paid  for 
on  delivery,  and  accordingly  delivered  several 
parcels  at  different  times,  all  of  which  were 
paid  for  except  the  last.  In  an  action  for  the 
last, — Held^  1.  That  the  delivery  and  accept^ 
anee  of  each  parcel  made  so  many  several  and 
distinct  contracts  of  sale,  upon  each  of  which 
each  party  had  all  the  actions  and  remedies^ 
ifieident  to  a  sale.  2.  The  separate  deliveries 
eonld  not  be  regarded  as  one  transaction,  so 
as  to  entitle  the  buyer  to  have  allowed  him 


dantagea,  on  the  last  parcel,  for  defects  in  the 
previous  parcels.  JV.  F.  Suportor  Ot^  1818, 
Seymour  v.  Davis,  2  Sam^f.,  289. 

43.  Where  goods,  amounting  in  the  aggre- 
gate to  upwards  of  $100,  are  purefaased  at 
auction,  in  several  parcels,  upon  distinct  and 
separate  bids,  to  be  paid  for  in  a  note  at  a  fo- 
ture  day,  the  whole  eonstitntes  bat  one  con- 
tract, and  the  delivery  of  some  of  the  parcels 
is  sufficient  to  take  the  case,  as  to  the  residae, 
out  of  the  operation  of  the  Btatate  of  Fraads. 
Supreme  Ot.,  1886,  Mills  v.  Hunt,  20  Wend., 
481. 

2.  0/ the  Statute  of  Fraude. 

43.  The  statute.  Kvery  oontnct  for  th«  sale 
of  any  goods,  chattels,  or  things  in  action,  for 
the  price  of  fifty  dollars  or  more,  shall  be  void 
unless :  1.  A  note  or  memorandum  of  such  coq- 
tract  be  made  in  writing  and  be  subscribed  bv  the 
parties  to  be  charged  thereby ;  or,  2.  Unless  the 
buyer  shall  accept  and  receive  part  of  such  goods. 
or  the  evidences,  or  some  of  them,  of  such  tiiiDgs 
in  action ;  or,  8.  Unless  the  buyer  shall  at  the 
time  pay  aome  part  of  the  purdhase-mooey. 
2Seo.8tat.,lSQ,is. 

44.  Of  the  alterations  in  the  Statute  of 
Frauds,  introduced  by  the  Revised  Statutes. 
Vaupel  t>.  Woodward,  3  K  F.  Leff,  Oh»^  180. 

45.  Bzeoatory  agreements  for  the  sale  of 
goods  are  within  the  Statute  of  Frauds,  as  well 
as  other  contracts.  Supreme  Ot,,  1818,  Ben- 
nett «.  Hull,  10  Johne.,  864. 

46.  The  ▼able.  To  -enable  defendant  to 
object  tiiat  the  agreement  of  sale  is  avoided 
by  the  statute,  it  must  distinctly  appear,  that 
the  value  was  above  the  statute  limit.  Su- 
preme Ot.,  1820,  Orookshank  v.  Burrell,  18 
Johns.,  58. 

47.  Cknxtract  to  mcmnfBOtnre.  A  contract 
to  deliver  goods  not  yet  in  existenoe,  but  which 
are  to  be  manufiactured  by  the  party  agreeing 
to  deliver,  although  they  are  to  be  made  out 
of  materials  to  be  furnished  by  him,  is  not  an 
agreement  for  the  sale  of  goods  within  the 
statute;  and  it  need  not  be  in  writing,  al- 
though the  value  exceeds  the  atatnte  limit. 
Supreme  Ct,  1820,  Orookshank  o.  Burrell, 
18  JohM.,  68;  1828,  Sewall  e.  Fitch,  8  Cw., 
215 ;  1854,  Oourtwright «.  Stewart,  19  Bofrb., 
456;  1857,  Donovan  v.  Will8on,26  Id.,  188; 
Sp.  T.,  1858,  Parker  «.  Schenck,  28  Id.,  88. 
K  T.  Superior  Ct,  1860,  Robertson  c. 
Vaughn,  6  Sand/.,  1. 

48.  An  agreement  to  deliver  flour  to  he 
manufactured  out  of  wheat  which  the  party 
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agreeing  to  deliver  the  floor,  has  contracted 
for  bat  kae  flot  yet  received,  is  not  a  contract 
for  tbe  sale  of  goods  within  the  statute.  Sur 
prmM  Ot,  1861,  Broneon  v.  Wiman,  10  Barb., 
406;  affirmed  on  other  points,  8^.  7.(4SMd.% 
182. 

49.  If  the  thing  sold  exists  at  the  tan^e,  in 
mUdo^  the  mer^  fact  that  something  remains 
to  be  done  to  pnt  it  in  a  marketable  condition, 
will  not  take  the  contract  ont  of  the  statute ; 
->*-«.  ^.,  where  one  agrees  to  sell  his  wheat,  to 
be  delivered  after  he  has  threshed  or  cleaned 
it.  Suipnme  Cft.^  1840,  Downs  e.  Ross,  28 
Wend^  270. 

50.  Nor  will  the  mere  fact  that  the  delivery 
is  not  to  be  made  imttl  a  ftitupe  time,  take  the 
contract  out  of  the  statute.  Sttprmne  Gt^ 
1880,  Jackion  v.  Covert,  6  Wend.,  189. 

51.  Plaintifb  contracted  to  deliver  cider  to 
be  bought  of  farmers,  bat  refined  for  market 
by  plamtif^ — ffeld,  a  contract  for  the  sale  of 
goods,  and  within  the  statute.  N.  7.  BwpwioT 
at.,  1848,  Seymour  «.  Davis,  2  Somdf,,  289. 

52.  The  mMnorandiim.  An  agreement  of 
sale,  signed  only  by  the  seller,  but  delivered 
to  and  accepted  by  tbe  buyer,  is  valid  under 
the  statute,  and  will  sustain  the  buyer's  action 
for  non-delivery.  Supreme  Ct,  1804,  Boget 
9.  Merritt,  2  (%».,  117. 

53.  The  memorandum  of  a  clerk  of  the  seller, 
of  sales  *by  him  at  auction,  is  sufficient  to  bind 
the  purchaser.  Supreme  Ot.,  1829,  Frost  e. 
Hill,  8  Wead.,  886. 

54.  Bala  of  judgment.  An  agreement  to 
sell  a  judgment  for  a  sum  exceeding  $50,  is 
within  the  statute.  Supreme  Ot,  Sp.  T.,  1847, 
People  e.  Beebe,  1  Barb.,  879. 

5Sl  —  .of  note.  A  promise  to  turn  out  a 
note  in  payment  of  a  debt  is  not  void  by  the 
statute  as  a  sale,  or  a  contract  for  the  sale  of 
the  note.  Supreme  Gt,  1854,  Taft  e.  Sergeant, 
18  Barb,,  820. 

56.  There  must  be  an  aooeptance  as  well 
as  a  delivery  to  take  the  oase  out  of  the  stat- 
ute, but  the  acceptance  may  be  by  the  agent 
of  the  buyer.  Supreme  Ct,,  1881,  Outwater 
«.  Dodge,  6  Wend,,  897. 

57.  Acceptance  by  a  mere  shop-boy,  acting 
out  of  tbe  scope  of  his  employment,  is  not 
enough.  Supreme  Ct.,  N.  P.,  1806,  Smith  v. 
Mason,  Anth.  K  P.,  225. 

58.  Where  a  person  as  agent  purchases 
goods  and  directs  them  to  bis  shipped,  a  mere 
delivery  on  board  of  the  ship  is  not  sufficient 


to  take  the  case  out  of  the  Statute  of  Frauds. 
There  must  not  only  be  evidence  of  delivery, 
but  also  of  acceptance.  N',  F.  Oim.  PI,  1846, 
Langeman  v.  Stevens,  6  If,  Y.  Leg.  Obs.,  19. 

As  to  what  amounts  to  a  Delivery,  or  an 
Aooeptance,  see  ir\fra,  IV.  Delivery;  and 
VI.  Aeeeptanee, 

99.  8abseqaent' delivery.  A  delivery,  to 
take  the  case  out  of  the  statute,  must  be  sub- 
stantially concurrent  in  time  with  the  sale. 
K  F.  Superior  Gt,  1848,  Olark  «.  Tucker,  2 
Sand/,,  157;  1848,  Seymour  «.  Davis,  Id.,  239. 
Compare  Denny  «.  Kemp,  4  Id.,  147. 

€0.  A  delivery  and  acceptance  of  part  of 
tiie  goods  will  be  sufficient  to  take  the  con- 
tract of  sale  out  of  the  Statute  of  Frauds,  not- 
withstanding they  do  not  take  place  until 
after  making  the  oral  agreement.  It  is  not 
necessary  th^  should  be  simultaneous  with 
it  So  held,  though  the  delivery  was  several 
months  after  the  contract.  Gt.  of  Appeals, 
1851,  McKnight  t.  Dunlop,  5  K  F.  (1  Seld.), 
587.  S.  P.,  Supreme  Gt.,  1888,  Sprague  t>. 
Blake,  20  Wend.,  61.  K  F.  Gom.  PI,  1847, 
Allen  t>.  A^ira,  6  K  7.  Leg.  Gibs.,  880. 

61.  That  a  part-paytnent,  to  take  the  case 
out  of  tlie  statute,  must  be  made  at  the  time 
of  the  contract.  Allen  «.  Aguira,  6  N.  7. 
Leg.  Obe.,  880. 

As  to  what  amounts  to  a  payment,  see 
infra,  VII.  Payment;  also,  Patmknt. 

n.  Waebahtt. 

6Z  Title.  A  warranty  of  title  is  implied, 
in  the  sale  of  a  chattel.  Supreme  Gt.,  1806, 
Defreeze  i>.  Trumper,  1  Johns.,  274;  1810, 
Heermance  «.  y ernoy,  6/d.,  5;  1821,  Vibbard 
«.  Johnson,  19  Id.,  77 ;  1824,  Rew  v.  Barber, 
8  Gow.,  272 ;  1848,  McCoy  d.  Artcher,  8  Barb., 
828 ;  1850,  Dresser  v.  Ainsworth,  9  Id.,  619 ; 
1851 ;  Edick  v.  Grim,  10 /<2.,  445 ;  1868,  Hop- 
kins V.  Grinnell,  28  Barb.,  688.  K  7  Gom. 
PI,,  1864,  Beckmann  v.  Borraann,  8  E,  D. 
Smith,  409 ;  and  see  S  wett  v.  Oolgate,  20  Johns., 
196 ;  Brewster  v.  Countryman,  12  Wend.,  446. 

68.  A  tenant  representing  himself  to  be 
the  owner,  sold  certain  fixtures  on  the  de- 
mised premises,-^,  g.,  a  chimney  and  kitchen 
range, — ^in  which  he  had  no  interest  except 
the  right  to  use,  during  the  term  of  the  lease. 
Held,  that  he  became  responsible  to  make 
good  his  title,  and  the  purchaser  might  re- 
cover damages  for  the  failure  thereof.  A 
purchaser  is  not  bound  to  take  notice  of  the 
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▼endor'0  title.    IT.  7.  dm.  PZ.,  1864,  Beck- 
mann  v.  BormanD,  8  E,  D.  Smithy  409. 

64.  Seller  not  in  poMeeelon.  The  gen- 
eral rule  that  on  the  sale  of  a  chattel  there  is 
an  implied  warranty  of  title,  does  not  apply 
where  the  seller  is  not  in  possession  of  the 
chattel  sold  at  the  time  of  sale.  [Reviewing 
many  cases.]  In  general,  a  warranty  should 
only  he  implied  where  good  faith  requires  it. 
%prerM  Ct.,  1848,  McOoy  «.  Artcher,  8 
Barb,,  828 ;  1851,  Edick  «.  Grim,  10  Id.,  445 ; 
1858,  Hopkins  «.  Grinnell,  28  Barb.,  588. 

65.  This  rule  applied  in  a  peculiar  case, 
where  the  property  was  held  hy  the  sheriff 
under  levy,  known  to  the  hnyer.  Hopkins  v. 
Grinnell,  28  Barb.,  588. 

66.  One  who  buys  with  knowledge  that  the 
goods  are  claimed  by  a  third  person,  and  vol- 
untarily pays  the  price  of  the  goods  to  such 
person,  cannot  afterwards,  in  a  suit  brought 
by  the  seller  for  the  price,  set  up  a  want  of 
title  in  the  seller.  Supreme  Ct.,  1821,  Yib- 
bard  v.  Johnson,  19  Johm.,  77. 

67.  Inoumbranoe.  The  warranty  of  title 
which  the  law  implies  extends  to  a  prior  lien 
or  incumbrance;  and  it  is  immaterial  whether 
the  buyer,  at  the  time  of  his  purchase,  knew 
of  such  incumbrance— «.  ^.,  a  previous  levy 
upon  the  goods  by  the  sheriff— or  not.  Su- 
preme Ot,  1850,  Dresser  v.  Ainsworth,  9 
Barb.,  619. 

6a  An  exeontory  oontraot  to  sell,  binds 
the  seller  to  convey,  on  the  payment  of  the 
purchase-money,  not  only  his  right  to  the 
property  existing  at  the  time  of  the  contract, 
but  the  entire  title.  If  he  does  not  own  it 
then,  he  is  bound  to  procure  it  and  vest  it  in 
the  purchaser.  Supreme  Ot,  1855,  Tyler  v. 
Strang,  21  Barb.,  198. 

69.  Slave.  Warranty  of  title  to  a  slave, — 
Held,  broken.  Quackenboss  v.  Lansing,  6 
Johns.,  49;  Livingston  v.  Bain,  10  Wend.^  884. 

70.  Qoalitj.  Caveat  emptor.  In  general, 
upon  an  executed  sale  of  chattels,  where  there 
is  neither  fraud  nor  an  express  warranty,  the 
buyer  of  a  chattel  takes  the  risk  of  its  quality 
and  condition.  No  warranty  can  be  implied 
from  soundness  of  price ;  from  the  fact  that 
the  goods  were  sold  as  sound,  &c.  Oawat 
emptor  is  the  rule  of  our  law.  Supreme  Ct., 
1804,  Beixas  v.  Woods,  2  Cai.,  48;  1806,  Snell 
0.  Moses,  1  Johne,,  96 ;  1809,  Holden  «.  Dakin, 
4  Id.,  421 ;  1810,  Davis  o.  Meeker,  5  Id.,  864; 
1822,  Swett  «.  Colgate,  20  Id.,  196 ;    1828, 


Welsh  «.  Carter,  1  Wwd.,  185;  1884»  Boor- 
man  «.  Jenkins,  12  Id.,  566;  1888,  Saliabnir 
0.  Stainer,  19  Id.,  159;  Spragne  o.  Blake,  20 
Id.,  61;  1845,  Moses  «.  Mead,  1  Deti^  878; 
affirmed,  5  Id.,  617;  1849,  Carley  e.  Wilkins, 
6  Barb.,  557 ;  Deifendorf  «.  Gage,  7  Id^  18; 
1857,  Hotchkiss  «.  Gage,  26  Id.,  141.  CX  of 
Errore,  1887,  Wright  v.  Hart,  18  Wend^  449. 
Ct.  of  Appeals,  1861,  Hargous  e.  Stone,  5  K. 
Y.  (1  SeU.),  78 ;  Beirne  «.  Dord,  Id.,  96.  K. 
T.  Superior  Ct.,  1867,  Eagle  Works  c.  Ofanrcb- 
ill,  2  Baew.,  166.  K  7.  Com.  PI.,  1864,  Gold- 
rich  V.  Ryan,  8  E.  D.  Smith,  824;  and  see 
Perry  t>.  Aaron,  1  Johns.,  129;  Defreeace  t. 
Trnmper,  Id.,  274. 

71.  Where  the  purchaser  lias  an  opportanity 
to  inspect  the  goods  but  fails  to  do  so,  the 
seller,  in  the  absence  of  fraud,  is  not  answera- 
ble for  latent  defects.  Supreme  Ct.,  1838, 
Salisbury  v.  Stainer,  19  Wend.,  169. 

72.  Where  the  buyer  had  the  same  means 
of  ascertaining  the  condition  of  the  mer- 
chandise sold  as  the  sellers  had,  and  having 
examined  so  far  as  he  deemed  it  necessary, 
purchased,  and  no  fraud  or  representations 
amounting  to  a  warranty  were  shown,^-^eidL 
a  valid  sale,  and  that,  though  a  portion  proved 
to  be  unsound,  the  buyer  was  liable  for  the 
contract  price.  K  7.  Com.  PI.,  1858,  Hyland 
e.  Sherman,  2  E.  D.  Smith,  284. 

73.  The  rule  is  otherwise,  where  tbe  buyer 
purchases  on  the  representation  of  the  seller, 
without  opportunity  of  inspection.  Supreme 
Ct.,  1822,  Swett  e.  Colgate,  20  Johne.,  196. 

74.  Tnstanoea  Wood  was  advertised  as 
braeiletto  wood,  and  sold,  both  parties  sup- 
posing it  to  be  such ;  but  it  turned  out  to  be 
only  peaehum.  Held,  1.  That  the  description 
in  the  advertisement  did  not  amount  to  a  war- 
ranty. 2.  That  without  a  warranty  or  fraud, 
the  seller  could  recover  nothing  for  the  defect 
Supreme  CU,  1804,  Seixas  e.  Woods,  2  Oal^  4& 

.75.  So  held,  where  heUp  was  sold  under  an 
advertisement  describing  it  as  bevriUa.  Su- 
preme Ct.,  1822,  Swett  v.  Colgate,  20  Johns., 
196. 

76.  Plaintifib  bought  of  defendants  eight 
bales  of  India  goods,  called  blue  guinsae,  but 
the  bales  sent  contained  other  sorts  of  goods 
of  inferior  quality,  &c.  Seld^  that  no  war 
ranty  could  be  inferred.  Supreme  Ct.^  1806 
Snell  e.  Moses,  1  Johns.,  96. 

77.  The  clerk  of  the  seller  sold  paints  fc 
good  Spanish  brown  and  white  lead^  bat  tbe> 
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proved  of  inferior  quality  and  mnoh  adnlter- 
ated.  JSMd^  not  snffioient  to  raise  a  warranty. 
Supreme  Ct,y  1800,  Holden  e.  Dakin,  4  Jahm.^ 
421. 

7a  In  a  sale  of  a  manafaotnred  article— 
«.  g.jJlow — ^for  a  eoond  price,  there  is  no  im- 
plied warranty  that  the  article  is  merchanta- 
ble. Ot.  o/JShrrors,  1887,  Wright  v.  Hart,  18 
Wend.,  440 ;  affirming  17  Id,,  267. 

79.  Where  hemp  is  sold  in  bales,  there  is  no 
implied  warranty  that  the  interior  shall  cor- 
respond with  the  exterior  of  the  bales.  Su- 
preme Ot.,  1888,  Salisbury  v.  Stainer,  10  Wend., 
159. 

80.  Where  caehe  are  sold  as  an  article  of 
merchandise,  without  fraud  or  express  war- 
ranty, if  they  prove  leaky,  the  purchaser  and 
not  the  seller  must  bear  the  loss.  If.  Y.  Oom, 
PZ.,  1864,  Van  Eiper  «.  Ackerman,  8  E.  D. 
Smiik,  68. 

81.  The  fact  that  the  article  is  entvreVy  epU" 
riotu  and  worthless,  and  a  fraudulent  imita- 
tion of  a  genuine  article,  does  not  render  one 
who  innocently  buys  it  liable  to  one  to  whom 
he  resells.  It  does  not  vary  the  rule  as  be- 
tween an  innocent  vendor  and  vendee.  Su- 
preme Ct.y  1828,  Welsh  v.  Garter,  1  Wend., 
186.  K  Y.  Superior  Ot.,  1840,  Rudderow  «. 
Huntington,  8  Samdf.,  262. 

82.  Upon  a  sale  of  corporate  etoch,  both 
partieb  believed  it  was  ftiUy  paid  up ;  but  in 
consequence  of  a  subsequent  resolution  of  the 
directors,  the  buyer  was  compelled  to  make  a 
payment  upon  it  Held,  that  there  being 
neither  fraud  nor  warranty  in  the  sale,  he 
could  not  recover  ft'om  the  seller.  Supreme 
Ct.,  1816,  Ounningham  v.  Spier,  18  Johm., 
802. 

83.  A  sale  was  made  of  hanh-notee,  at  a 
time  when  the  bank  had  failed,  but  the  fiEtilure 
was  not  known  to  either  party.  The  seller, 
on  being  informed  of  it,  promised  to  return  the 
consideration.  Held,  that  though  the  promise 
was  not  binding  in  law,  it  was  conclusive  evi- 
dence as  an  admission  of  fact,  and  the  buyer 
could  recover  back.  Supreme  Ct,  1864, 
Houghton  «.  Adams,  18  Bofrb.,  646. 

84.  On  ezeontory  oontraota.  Where  the 
contract  is  executory,  to  deliver  an  article  not 
defined  at  the  time,  at  a  future  day,  whether 
the  seller  has  one  of  the  kind  on  hand,  or  it  is 
afterwards  to  be  procured  or  manufactured, 
there  is  an  implied  warranty  that  it  shall  be 
at  least  merchantable,  or  of  medium  quality 


or  goodness.  If  it  comes  short  of  this,  it  may 
be  returned,  after  the  seller  has  had  a  reason- 
able time  to  inspect  it.  [Reviewing  many 
cases.]  Supreme  Ot.,  1840,  Howard  v.  Hoey, 
28  Wend.,  860.  N.  Y.  Com.  PI,  1864,  Van 
Riper  «.  Ackerman,  8  E.  D.  Smith,  68. 

85.  The  sale  may  be  entirely  defeated  by 
giving  notice  to  take  back  the  goods,  assigning 
the  true  cause.    lb. 

86.  On  a  sale  of  ^^Freneh  iealnuts,^^  expect- 
ed to  arrive  by  ship  then  on  her  way, — Held, 
that  the  contract  was  executory,  and  that  the 
seller  undertook  that  the  goods  should  be,  on 
their  arrival,  merchantable,  and  such  goods  a» 
are  known  in  trade  as  French  walnuts.  N.  Y. 
Superior  Ct.,  1867,  Oleu  v.  McPherson,  1  Bosw.y 
480. 

87.  Proviflioiuk  In  a  sale  of  provisions  for 
domeetie  use,  there  is  an  implied  warranty  that 
they  are  sound  and  wholesome.  The  seller  is 
bound  to  know  their  quality.  Supreme  Ct., 
1816,  Van  Bracklin  v.  Fonda,  12  Johns.,  468. 

88  Where  provisions  are  sold  as  merchant 
diee,  and  not  for  immediate  domestic  use, 
there  is  no  implied  warranty  of  their  sound- 
ness. Ct.  of  Errors,  1846,  Moses  v.  Mead,  6 
Den.,  617.  Followed,  IT.  Y.  Com.  PL,  1868, 
Hyland  v.  Sherman,  2  E.  B.  Smith,  284.  See, 
also,  Wright  f>.  Hart,  18  Wend.,  440. 

89.  A  drover  selling  beef  cattle  to  a  butch- 
er, does  not  impliedly  warrant  that  they  are 
not  bruised.  N.  Y.  Com.  PI.,  1864^  Goldrich 
0.  Ryan,  8  E.  D.  Smith,  824. 

90.  What  words  will  amount  to  a  war- 
ranty. No  particular  phraseology  is  necessary 
to  constitute  a  warranty  of  quality.  Any 
distinct  assertion  of  the  quality  of  the  goods, 
made  by  the  seller  as  an  inducement  to  pur- 
chase, and  relied  on  by  the  buyer,  may  be 
ground  for  finding  a  warranty.  Supreme  Ct.y 
1822,  Ohapman  v.  Murch,  10  Johns.,  200; 
1832,  Gallagher  v.  Waring,  0  Wend.,  20;  18 
Id.,  426;  1886,  Oook  «.  Moseley,  18  Id.,  277; 
1840,  Carley  v.  Wilkins,  6  Ban^b.,  667 ;  1867, 
Farrington  v.  Frankfort  Bank,  24  Id.,  664. 
N.  Y.  Com.  Pl.^  1866,  Warren  «.  Van  Pelt,  4 
E.  D.  Smith,  202 ;  1866,  Blakeman  «.  Mackay, 
1  HUt.,  266;  and  see  Moses  9.  Mead,  8  K  Y. 
Leg.  Obs.,  60 ;  affirmed  on  other  points,  1  Den., 
878;  6/4.,  617. 

91.  It  is  not  necessary  the  word  "  warrant" 
should  be  used.  Any  affirmation  amounting 
to  it  19  sufficient.  Supreme  Ct.,  1828,  Rob- 
erts v.  Morgan,  2  Cow.,  488;  S.  P.,  1883^ 
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'WhUney  «.  Sutton,  10  Wmd.,  412 ;  1685,  Cook 
«.  MoMley,  18  Id.,  277. 

92.  Ko  partioalar  phraseology  is  neoessary 
to  oonstitate  a  warranty  as  to  quality.  Bot 
there  mast  be  eome  expression  by  the  seller 
amounting  to  an  unequivocal  aiBrOEiation,  re- 
lied on  by  the  buyer,  that  the  goods  are  of 
some  certain  quality.  Mere  expressions  of 
opinion  will  not  amount  to  warranty.  Su- 
preme Ct,,  1822,  Swett  v,  Colgate,  20  Jehns., 
196 ;  1825,  Oneida  Manufacturing  Soc.  v.  Law- 
rence, 4  Goto,,  440;  1827,  Duffee  «.  Mason,  8 
Id.,  25;  1849,  Carley  d.  Wilkins,  6  Barb., 
557;  1856,  Rogers  v.  Ackerman,  22  Id.,  184; 
8p.  T.,  1855,  Fiedler  o.  Tucker,  18  Bow.  Fr,, 
9.  K  T.  Sitperier  Gt,,  1857,  Eagle  Works  v. 
Churchill,  2  Beeto.,  166.  N.  7.  Com.  PI., 
1858,  Hyiand  «.  Sherman,  2  E.  D.  SmUh,  284 ; 
1856,  Blakeman  e.  Mackay,  1  ffUt.,  266. 

93.  QoMtionof&ot  The  question  wheth- 
er the  words  used  were  understood  and  intend- 
ed by  the  parties  as  a  warranty,  is  a  question 
of  fact  for  the  jury.  Supretne  Ot.,  1827, 
Duffee  «.  Mason,  8  6bto.,  25 ;  1888,  Whitney 
f>.  Sutton,  10  Wend.,  412;  1885,  Cook  v. 
Moseley,  18  Id.,  277;  1886,  Stryker  v.  Ber- 
gen, 15  Id.,  490 ;  1844,  Moses  v.  Mead,  8  K.  Y. 
Leg.  Obe.,  69;  affirmed,  1  Den.,  878;  5  Id., 
617;  1856,  Rogers  v.  Ackerman,  22  Bofth., 
184.  K  Y.  Com.  PI.,  1856,  Blakeman  v. 
Mackay,  1  ffilt.,  266. 

94.  Jaatukotm.  The  seller  said  the  mare 
was  not  lame,  and  that  he  should  not  be  afraid 
to  warrant  her ;— JSTtfJd,  sufficient  to  sustain  a 
finding  of  a  warranty.  Supreme  Ct.,  1885, 
Cook  V.  Moseley,  18  Wend.,  277. 

95.  A  representation  by  the  seller  that  the 
flour  was  superfine,  and  worth  a  shilling  a 
barrel  more  Uian  common, — Held,  a  warranty 
of  the  quality.  Supreme  Ct.,  1849,  Carley  «. 
Wilkins,  6  Barb.,  557. 

96.  Upon  a  sale  of  goods,  seller  said  they 
were  French  goods,  new,  in  good  order,  and 
Just  imported  from  France.  Held,  not  mere 
representations  as  to  value,  nor  statements  as 
to  condition,  which  mere  inspection  could  de- 
tect, but  material  averments  by  way  of  war- 
ranty, as  the  goods  were  a  £uicy  article,  de- 
pending in  a  great  measure  for  their  value 
upon  the  fact  that  they  were  French,  just  im- 
ported, and  new.  Supreme  Ot.,  1851,  Holman 
0.  Dord,  12  Barb.,  886;  S.  C,  less  fully  re- 
ported, 1  Code  R.,  K  S.,  881. 

97.  The  plaintifTs  agent  called  on  the  buyer 


and  described  a  kind  of  oil  he  was  selling  for 
plaintifE^  stating  that  it  was  '^  machinery  <nl  ;^ 
*^  was  suited  for  machinery,"  ^^  The  plun- 
tiff  ordered  a  quantity,  without  having  an  op- 
portunity to  Inspect  it;  and  it  proved  uDsait- 
able,  «iid  damaged  his  maehinety.  Eeld,  that 
the  representations  of  the  agent  amovnted  to 
a  warranty,  and  defendant  was  entitled  to 
prove  the  bad  quality  of  the  oil  to  reduce 
plaintiff's  recovery  of  the  price,  notwithstand- 
ing be  had  never  returned  it  N.  Y.  Com.  Pl^ 
1855,  Warren  o.  Yaa  Pdt,  ^RB.  Smithy  202. 

98.  False  assertion,  that  the  seller  had  beea 
offered  a  specified  price  for  a  chattel,  by  which 
the  buyer  was  induced  to  pay  that  price, — 
Held,  no  ground  of  aotiOB,  either  for  warranty 
or  deceit.  Supreme  Ot.,  1810,  Davis  e.  Me^- 
er,  5  Johns.,  854.  y)ompare.RKOoupifZBT,  12. 

99.  On  a  sale  of  oil  ^to  arrive  per  ship  M., 
sailed  on  or  about  March  16th  ulto,^ — MM^ 
that  the  statement  as  to  time  of  sailing  was  a 
mere  representatiou  and  not  a  warranty ;  that 
defendants  were  bound  to  take  and  pay  for 
the  oil,  though  the  vessel  did  not  sail  until  the 
twenty-sixth ;  and  so  did  not  reach  port  until 
the  spring  trade  in  oil  had  cessed ;  and  that 
evidence  of  loss  to  defendants  on  that  account 
was  not  admissible  in  an  action  on  the  con- 
tract. Ot.  of  Appeals,  1850,  Hawes  e.  Law- 
rence, 4  K  Y.  (4  O^nst.),  846 ;  affirming  8.  C, 
8  Sanc^.,  198. 

100.  Plaintiff  sold  defendant  a  horse,  repre- 
senting him  to  be  sound  and  kind,  and  agreed 
that  defendant  might  try  him,  and  if  he  did 
not  prove  satisfactory,  he  would  take  him  baek 
and  return  the  due  bill  given  for  the  price. 
After  trying  the  horse,  and  having  tall  knowl- 
edge that  he  had  a  crack  in  his  hoof,  defend- 
ant said  the  horse  suited  him;  and  never 
offered  to  return  him.  In  an  action  on  the 
due  bill,  defendant  set  up  as  a  defence,  a 
breach  of  warranty.  Meld,  that  there  was  no 
warranty.  If.  Y.  Com,  PI,  1858,  Van  Allen 
V.  Allen,  1  Hilt.,  524. 

101.  "  It  is  yours,  and  I  will  see  you  out  in 
it," — Held,  a  warranty.  Supreme  OU,  1884, 
Brewster  «.  Countryman,  12  Wend.,  446. 

102.  What  will  amount  to  an  express  war- 
ranty of  quality  when  damaged  goods  are  sold 
by  sample.    Brower  «.  Lewis,  19  Barb.,  574. 

103.  Bactent  of  warranty.  A  warranty  of 
soundness  does  not  extend  to  obvious  defects. 
Supreme  Gt.,  1804,  Schuyler  e.  Buss,  2  Oai.^ 
202. 
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104.  That  where  an  exprew  warranty  is 
given,  a  broader  one  cannot  be  impliecL  Pren.-. 
tice  0.  Dike,  6  Duer,  220. 

1M»  The  seller  making  improvementSy  after 
delivery,  in  a  fnmaoe  sold  onder  a  warranty 
for  a  specified  timty-^MM^  no  eztensioa  of 
the  time.  Supreme  Ot,  1866,  Bristol «.  Tracy, 
21  Baa-b.,  286. 

loe.  Time  whea  madtb  A  warranty  of 
goods  is  binding  upon  the<seller,  thoogh  made 
during  negotiation,  some  days  before  the  sale. 
Supreme  Ct,^  1884,  Wihnot  v.  Hnrd,  11  Wend^ 
684u 

107.  Where  the  sale  is  by  written  inBtni- 
ment,  containing  no  warranty,  the  bnyer  can- 
not set  np  a  parol  warranty,  made  at  the  time 
of  the  transaction.  Supreme  CU^  1806,  liiiim- 
ford  V.  MoPhersQn,  1  c/aAm.,  414.  Followed, 
1806,  Wilson  e.  Mareb,  /<i,  608. 

lOa  A  warranty  made  by  parol,  snbaeqowiib' 
to  the  execution  of  the  written  contraot,  may 
be  shown.  Supreme  Cft.^  1884,  Brewatet  v.. 
Oonntryman,  12  Wen^L,  446. 

in.  Sale  by  Sample. 

109;  The  warranty.  Where  a  person  sells 
goods  by  sample,  he  is  presumed  to  warrant 
that  the  bnlk  is  of  the  same  kind,  and  equal  in 
quality  witli  the  sample,  in  reference  to  which 
the  contract  is  made.  Ot,  of  Brrcre,  19B7, 
Waring  V.  Mason,  18  Wend.,  426 ;  affirming 
8.  0.,  9ub  nam,  Gallagher  v.  Waring,  9  Id.,  20. 
Ct.  of  Appeals,  1861,  Beirne  «.  Dord,  6^^,  F. 
(1  Seld.),  96.  Supreme  Ot,,  1826,  Oneida  Manu- 
facturing Soc. ».  Lawrence,  4  Gew,,  440 ;  1826, 
Andrews  v.  Kneeland,  6  Id,  864;  1884,  Beebe 
V,  Robert,  12  Wend.,  41S ;  Boorman  9.  J«i- 
kins,/i.,666;  and  see  Mosese.Mead,  1  i?«i., 
878. 

110.  Upon  a  sale  by  sample,  if  the  sample  is 
a  fair  specimen  of  the  bnlk,  and  there  is  no 
deception  nor  warranty  on  the  part  of  the  sell- 
er, the  buyer  cannot  rescind  the  sale,  because 
the  goods  do  not  answer  the  purpose  for  which 
he  bought  them.  Supreme  Gt.,  1810,  Sands^v. 
Taylor,  6  JohM.,  896,  404. 

111.  Plaintiff  employed  a  broker  to  buy 
cotton  sheeting,  intended  for  the  Mexican  mar- 
ket. The  broker  procured  samples  from  de- 
fendant, only  one  of  which  was  of  the  desired 
fineness ;  viz.,  80  threads  to  the  quarter  inch. 
The  broker  ordered  a  quantity  of  the  goode 
from  defendant,  of  the  quality  of  the  sample; 


but  did  not  inform  him  that  they  were  intend- 
ed for  the  Mexican  mark^  or  that  by  the  law 
(^.  Mexico,  such  goods  were  not  allowed  to  be 
imported  o£  a  lower  fineness  than  thirty 
thneads,^.  Defendant  delivered  goods  under 
the  ordecy  which,  plaintlfi^  without  examina^ 
tion,.8hipped  to.  Mexico,  where  they  were  con* 
demned  and  sold  for  yiolation  of  the  excise  law 
of  that  country.  Meld,  that  there  was  no 
warranty  of  the  fineness  of  the  goods,  and  de- 
fendant was  not  liable  to  plaintiff  for  the  loss. 
CL  qfAppeaU,  1861,  Hargous  e.  Stone,  6  K  7. 
(1  Seid:),  78. 

112.  SeooDcl  Mnple.  Where  samples  are 
submitted  by  the  seller,  or  his  agent,  to  the 
buyer,  and  at  the  foyer's  request,  fresh  samples 
are  drawn  from  the  bulk,  to  test  the  truthful- 
ness of  the  first,  and  a  sale  is  afterwards  made, 
it  is  none  the  less  a  sale  by  sample,  and  a  war- 
ranty is  implied.  Supreme  Ct.,  1882,  Gallagher 
e.  Waring,  0  Wend.,  20  ;*  1884^  Beehe  e.  Rob- 
ert, 12  /d,  418. 

liaiTinxatiB  a  sale  by  sample.  The  mere 
circumstance  that  the  seller  exhibits  a  sample 
at  the  time  of  the  sale,  will  not,  of  itself,  make 
it  a  sale  by  sample,  so  as  to  subject  the  seller 
to  liabilil^  on  an  implied  warranty  as  to  the 
nature  and  quality  of  the  goods.  Whether  a 
sale  is  a  sale  by  sample,  or  not,  is  a  question  of 
fact,  on  the  evidence  in  each  case;  and  to 
show  such  a  contract,  it  must  appear  that  the 
parties  mutually  understood  they  were  deal- 
ing with  the  sample,  on  an  agreement  or  un- 
derstanding that  the  bnlk  corresponded  with 
it.  Ct.  of  Appeals,  1861,  Hargous  e.  Stone,  6 
K  F.(l  SeU.),  78;  Beirne  v.  Dord,  Id.,  96.t 
Ct.  of  Errors,  1887,  Waringe.  Mason,  18  Werkd., 
426. 

114.  Tike  Ttdes  of  law,  regulating  sales  by 
sample,  in  general,  considered.  Hargous  v. 
Stone,  6  N.  Y.  (1  SeU.),  78 ;  Beirne  «.  Dord, 
Id.,  96. 

115.  Omioaion  to  inapeot^  Defendant 
agreed  to  procure  for  plaintiff  goods  corre- 
sponding with  a  sample ;  and  delivered  goods 
accordingly  to  plaintiff  in  New  York,  which 
plaintiff  opened,  repacked,  and  exported,  but 
without  sufficient  examination  to  detect  a  cer- 
tain departure  from  the  sample.    Held,  that 


»  AfOrmed,  in  effect,  8ub  nom.  Waring  v.  Mason, 
18  Wmd.,  425. 
t  See  8.  C.  again,  in  the  a:  F.  iS^ifMriop  (».,  4 />«0r, 
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haying  bad  opportnnity  to  iDspeot  the  goods, 
and  not  haring  done  so,  plaintiff  had  waived 
all  objection  to  their  quality.  Gt,  of  AppeaU^ 
1851,  Hargons  «.  Stone,  5  K.  T,  (1  8M.\  78. 

116.  Damaged  goods.  Tbongh  goods  are 
sold  as  damaged  goods ;  yet  if  they  are  sold  by 
sample,  the  sample  should  be  a  fair  specimen 
of  the  whole,  of  the  bad  as  well  as  the  good. 
Supreme  Gt.y  1855,  Brower  v.  Lewis,  19  Barh,j 
574. 

117.  Qiiaation  of  lisict.  Whether  a  sale 
was  a  sale  by  sample, — Beld^  a  question  of 
fact.  Supreme  Ot.^  1826,  Andrews  v.  Enee- 
land,  6  Oaw.^  854;  see  iupra^  118. 

IV.  DSUVEBT. 

11&  Plaoe  of  deliyery.  Where  goods  are 
to  be  delivered  at  one  of  two  places  at  the 
option  of  the  seller,  he  is  bound  to  give  the 
buyer  notice  of  the  place  selected ;  if  he  leaves 
them  at  either  place  without  giving  notice, 
and  the  goods  are  lost,  the  loss  falls  upon  him. 
Supreme  Ot.^  1815,  Rogers  «.  Van  Hoesen,  12 
•TbAfw.,  221. 

119.  The  rule  that  delivery  is  to  be  at  the 
vendor's  place  is  inapplicable  where  goods  are 
a  subject  of  general  commerce  and  are  pur- 
chased in  large  quantities  for  reshipment,  and 
the  purchaser  resides  at  the  place  of  reship- 
ment, and  has  at  such  place  a  storehouse  and 
dock  for  that  purpose.  In  that  case,  the  plaoe 
of  business  of  the  purchaser  is  ordinarily  the 
place  of  delivery.  Supreme  Ct^  1849,  Bron- 
son  V.  Gleason,  7  Barh^  472. 

120.  Tiina  of  dellyery.  Where  no  time 
for  delivery  is  specified  in  a  contract  of  sale, 
the  seller  has  a  reasonable  time  therefor.  What 
time  is  reasonable  is  to  be  Judged  by  the  cir- 
cumstances of  the  case,  including  accidents  of 
weather,  ^^,  intorfering  to  delay  delivery. 
K  T.  Com.  PI,  1858,  TerwiUiger  «.  Znapp, 
2  E.  D.  Smith,  86. 

121.  On  a  contract  to  deliver  ^^  on  or  about 
a  specified  day,''  the  seller  has  a  reasonable 
time  after  the  day,  to  deliver.  K  Z.  Superior 
Ct,  1850,  Eipp  V.  Wiles,  8  Sandf^  585^ 

122.  Where  seller  is  entitied  to  a  reasonable 
time  to  deliver,  wlwt  is  a  reasonable  time  is  a 
question  of  fact  for  the  Jury,  on  all  the  cir- 
cumstances of  the  case.  lb.  See,  also.  Ques- 
tions OF  Law  and  Faot,  80-82. 

12a  What  ia  a  dolivoy  is  a  question  of 
law,  and  proof  of  a  local  custom  cannot  control 


it.   K  Y,  Superior  Ot,,  1848,  Suydam  v.  Clark, 
2  Sandf.,  188. 

124.  Words  alone  will  not  answer  the 
requirements  of  the  statute.  Acts  must  be 
shown.  Supreme  €t,  1851,  Ely  v.  Ormaby, 
12  Barh,,  570 ;  8.  0,,  10  IT.  7.  Leg,  Oh$.,  64. 

125.  On  a  sale  of  goods  at  a  dbtanee  from 
the  parties,  the  seller  said  to  the  buyer,  ^'I 
deliver  you"  the  goods,  and  the  buyer  after- 
wards took  them,  ffeldy  a  sufScient  delivery. 
Supreme  Ot,  1827,  Jennings  «.  Webster,  7 
Goto,,  256. 

126.  Coaoonrent  act  requisite.  To  con- 
stitute a  delivery,  to  take  the  contract  out  of 
the  statute,  there  must  be  some  act  in  which 
both  buyer  and  seller  concur.  Where  the 
goods,  when  sold,  were  in  possession  of  the 
seller's  agent,  and  both  buyer  and  seller  wrote 
to  the  agent  on  the  subject,  but  the  letta:s 
were  distinct  and  independent,  and  neither 
party  concurred  in  that  of  the  other, — Held, 
there  was  no  delivery.  Ni  Y,  Superior  GLy 
1848,  Clark  v.  Tucker,  2  Satulf^  157. 

127.  What  acta  amount  to  deltveiy.  In 
order  that  circumstances  constituting  a  con- 
structive delivery  should  be  held  equivalent  to 
an  actual  delivery  for  the  purpose  of  satisfy' 
ing  the  Statute  of  Frauds,  they  should  be  un- 
equivocal. Supreme  Ot,  1808,  Bailey  v.  Og- 
den,  8  Johm.,  890. 

12a  An  agreement  with  the  seller  relative 
to  storage  of  the  goods,  and  the  delivery,  by 
him,  of  the  export  entry  to  the  agent  of  the 
buyer, — Held,  not  sufficientiy  certain  to  amount 
to  a  constructive  delivery.    lb, 

129.  Where,  upon  a  sale  on  time,  a  promis- 
sory note  was  given  in  payment,  and  the  goods 
were  suffered  to  remain  in  the  possession  of 
the  seller,  who  afterwards  showed  them  as  the 
goods  of  the  buyer, — Held,  these  fisusts  were 
equivalent  to  an  actual  delivery,  and  that  not- 
withstanding the  buyer  became  insolvent,  one 
who  bought  bona  fide  from  him  had  a  good  title 
as  against  one  who  bought  from  the  seller. 
Supreme  Gt,,  1804,  Hunn  e.  Bowne,  2  Gai^  88. 

13a  Where,  on  a  sale  of  cattle,  no  earnest . 
was  paid,  nor  any  memorandum  in  writing 
made,  and  they  were  to  remain  in  the  posses- 
sion of  the  seller,  at  the  risk  of  the  buyer,  until 
he  called  for  them,  and  the  buyer  afterwards 
came  and  took  them  away  without  saying  any 
thing  to  the  seller, — Held,  a  sufficient  delivery 
to  satisfy  the  statute.  Supreme  Gt.,  1814, 
Vincent  o.  Germond,  11  Johns.,  288. 
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131.  Selecting  goods  and  putting  them  one 
side  in  the  seller^s  shop  for  the  hayer, — Held^ 
sufficient,  under  peculiar  circumstances,  to  con- 
stitute a  complete  delivery.  Brewer  «.  Salis- 
bury, 9  Ba/rl,^  511. 

13a  Question  of  delivery,— iTtfW,  to  turn, 
under  peculiar  circumstances,  on  the  question 
of  fact  whether  the  particular  goods  were  set 
apart  for  the  huyer.  Dows  v.  More  wood,  10 
Barh^  183. 

133.  Delivwy  of  keys.  A  delivery  of  the 
key  of  the  warehouse  in  which  goods  sold  are 
deposited,  is  a  sufficient  delivery  to  transfer 
the  property.  Supreme  Ot,^  1810,  Wilkes  ©. 
Ferris,  6  Johm,,  885. 

134.  Plaintiff  sold  defendant,  hy  parol^  a 
stock  of  goods  in  a  store.  He  offered  defend- 
ant the  keys,  which  defendant  declined,  saying 
he  had  no  insurance.  Plaintiff  said,  ^  I  will 
give  you  my  policies ;"  whereupon  defendant 
directed  plaintiff  *s  clerk  to  take  the  keys  for 
him  till  morning,  which  the  clerk  did.  Held^ 
sufficient  evidence  from  which  the  Jury  might 
infer  a  delivery  and  acceptance  sufficient  to 
take  the  agreement  out  of  the  statute.  Ct,  of 
Appeals,  1861,  Gray  v.  Davis,  10  y.  F.  (6 
Seld,),  285. 

135.  —  of  aampleB.  Merely  taking  a  sam- 
pie  does  not  amount  to  a  delivery,  to  take  the 
contract  out  of  the  Statute  of  Frauds.  If  a 
symbolical  delivery  is  relied  on,  it  must  appear 
to  be  a  delivery  by  the  seller  and  an  accept- 
ance by  the  buyer,  with  a  view  to  change 
the  possession.  Supreme  Ct^  If,  P.,  1808, 
Johnson  v.  Smith,  Anth,  IT,  P.,  81.  IT.  Y. 
Com,  Ply  1855,  Carver  v.  Lane,  4  B.  D.  Smithy 
168. 

136.  —  of  documentaiy  evidence  of  title. 
Upon  a  contract  for  the  sale  of  sugars,  the  de- 
livery of  the  export  entry  is  not  a  delivery  of 
the  articles  sold,  within  the  meaning  of  the 
statute.  Supreme  Ot,^  K  P.,  1808,  Johnson 
«.  Smith,  Anth,  If.  P.,  81. 

137.  —  of  bU  of  paroela.  Mere  delivery 
of  a  bill  of  parcels  is  not  sufficient  to  take  a 
sale  out  of  the  Statute  of  Frauds.  (1  E&o.  L. 
of  1818,  75.)  Supreme  Ot,  If.  P.,  1816,  Smith 
V.  Mason,  Anth.  If.  P.,  225. 

138.  —  of  order  on  cuatom-houBe.  Where 
the  buyer  of  goods  on  credit  knows  his  inabili- 
ty to  pay  for  them,  and  fraudulently  intends 
not  to,  the  sale  is  void,  and  the  seller  can  re- 
claim the  goods,  even  though  he  has  given  an 
order  for  them  upon  the  custom-house  where 


they  are  entered  to  the  buyer,  and  the  lattet 
has  in  turn  given  a  like  order  to  a  purcha- 
ser for  value.  It  is  only  the  transfer  of  a  hill 
of  lading  which  can  operate  as  a  complete  de- 
livery, to  bar  the  right  of  stoppage.  No  other 
instrument  can  have  that  effect.  IT,  F.  Su- 
perior Qt.y  Sp.  r.,  1857,  Ives  v,  Polak,  14 
How.  Pr,y  411.    See,  also,  Fraud. 

139.  —  of  order  on  storekeeper.  One 
who  bought  goods  in  public  store,  took  an  or- 
der on  the  storekeeper,  and  afterwards  sold  the 
goods  by  delivering  the  order  to  his  vendee, 
who  paid  the  storage,  and  had  the  goods  re- 
marked in  his  own  name,  ffeld,  that  the 
original  owner  had  made  a  sufficient  delivery 
to  satisfy  the  Statute  of  Frauds,  and  to  termi- 
nate his  right  to  stop  in  transit.  Suprems 
Ct.y  1806,  Hollingsworth  «.  Napier,  8  Cai.^ 
182. 

140.  So,  a  delivery  of  the  receipt  of  the 
storekeeper  for  goods  in  store,  that  being  the 
documentary  evidence  of  the  title,  transfers 
the  property.  Supreme  Ot.,  1810,  Wilkes  «. 
Ferris,  5  Johne.^  885. 

141.  The  seller  tendered  accepted  ware- 
house orders  for  flour  sold,  and  offered  to  turn 
out  the  flour  on  the  walk,  or  cart  it  to  the 
buyer's  door,  or  take  it  to  any  other  part  of  the 
city  he  would  name,  provided  he  would  say  he 
would  take  it.  The  buyer  merely  said,  that  he 
might  do  as  he  pleased, — Held,  a  sufficient  de- 
livery, or  offer  to  deliver.  If,  Y.  Superior  Ct.^ 
1849,  Stanton  v.  Small,  8  Sanc^f,,  280. 

142.  Proof  of  usage  to  sell  flour  by  delivery 
of  orders  accepted  by  the  warehouseman  with 
whom  it  is  stored,  may  be  made,  to  sustain  a 
delivery  made  in  that  manner.    lb. 

143.  Where  upon  a  sale  of  grain,  in  store, 
in  the  city  of  New  York,  a  measurer  appointed 
by  the  board  of  measurers,  has  measured  the 
quantity,  and  the  buyer  has  received  an  or- 
der upon  the  storekeeper  for  the  grain,  the 
delivery  as  between  buyer  and  seller  is  com- 
plete. If.  Y.  Superior  Ot,  1856,  McOready  c. 
Wright,  5  Duer,  571. 

144.  The  local  custom  of  the  city  of  New 
York,  relative  to  measurement  of  grain,  stated. 
Tb. 

145.  —  of  order  on  barge.  Flour  being 
deliverable  on  a  particular  day,  the  delivery 
of  an  order  on  the  barge  containing  the  flour, 
— Held,  not  an  actual  delivery  or  tender  of 
delivery  of  the  flour,  sufficient  to  entitle  the 
seller  to  resell  on  account  of  the  buyer.    If. 
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F.  Superior  Ct^  1848^  Suydam  v.  CJUrk,  3 
Sandf,,  183. 

146.  — to  a  oanter  will  not  operate  as 
deliTery  to  the  bnjer,  for  the  purpose  of  sus- 
taining an  action  for  goods  sold  and  delivered, 
unless  it  was  made  by  consent,  expressed  or 
implied,  of  the  buyer,  or  he  receives  the 
goods.  Supreme  Ct,j  1842,  Hague  c.  Porter, 
3  Bill^  141. 

147.  When  a  party  orders  goods  of  a  seller 
fo'  a  third  person,  and  directs  them  to  be 
forwarded  to  such  third  person,  evidence  that 
they  were  delivered  pursuant  to  the  direction, 
either  at  the  store  of  a  factor,  or  on  board  of 
a  vessel,  &o.,  is  sufficient  (in  the  absence  of 
proof  of  the  return  of  the  goods  to  the  seller) 
to  take  the  case  out  of  the  operation  of  the 
Statute  of  Frauda  IT.  T.  Com.  PI,  1856, 
Dyer  c.  Forest,  2  AlibotW  Fr.,  282. 

148.  Where  the  goods  were  packed,  and 
the  name  and  residence  of  the  purchaser  mark- 
ed thereon,  a.'id  by  the  purchaser's  direction, 
they  were  sent  on  board  a  steamboat  to  be 
carried  to  his  residence  at  his  expense, — Seld^ 
a  complete  delivery,  and  the  goods  became 
the  purchaser's.  Ot.  of  Erroru^  1835,  People 
e.  Haynes,  14  Wend.^  646 ;  reversing  11  il, 
667. 

149.  The  seller  has  in  such  a  case,  howev- 
er, the  right  of  stoppage  in  transit  in  case  of 
the  purchaser's  insolvency.    lb, 

150.  Plaintiife  agreed  to  sell  goods,  for 
which  they  were  to  have  the  buyer's  drafts 
upon  the  person  to  whom  they  were  to  be 
consigned,  but  they  began  shipping  before  the 
drafts  were  signed,  on  the  risk  and  account  of 
the  buyer.  Held^  an  absolute  sale.  F.  Chan, 
CU,  1836,  Harrison  v.  Williamson,  2  JSS^.,  430. 

151.  H.  being  indebted  to  his  factors  for 
advances  on  certain  goods,  delivered  them  to 
a  carrier  to  be  conveyed  to  them,  agreeing 
with  them  that  the  goods  should  be  sold  on 
commission  to  pay  the  advances,  and  mailing 
an  invoice.  Held^  that  the  property  passed 
to  the  factors  by  delivery  to  the  carrier;  as 
against  the  sheriff  who  subsequently  levied 
upon  them  an  execution  against  M.  Supreme 
CL,  1841,  Grosvenor  «.  Phillips,  2  Hill,  147. 

152.  Where  plaintifEs  had  made  advances 
on  consignments  of  flour  to  them,  to  be  sold 
on  commission,  and  the  advances  amounted 
to  more  than  the  value  of  the  flour ; — Held^ 
that  the  moment  the  flour  was  shipped,  the 
title  to  it  vested  in  the  plaintiffs,  and  the  con- 


signors had  no  right  to  change  its  destinstbD. 
Supreme  CU,  1843,  Stafford  v.  Webb,£i224i 
D,  Supp.,  218. 

153.  Under  the  custom  of  shipping  mer. 
chants  in  the  port  of  New  York,  to  gire  tbe 
bill  of  lading  to  the  holder  of  the  ship^s  re- 
ceipts for  goods  put  on  board  a  vessel,  the 
title  to  goods  ordered  on  credit  and  directed 
to  be  shipped  to  the  buyer  does  not  pass,  as 
long  as  the  seller  holds  the  ship's  recdpts. 
Until  he  delivers  thoee,  or  obtains  and  deUvers 
a  bill  of  lading,  he  can  reclaim  the  goods,  al- 
though they  have  been  selected,  packed,  marked 
with  the  buyer's  name,  and  put  on  \mr^  the 
vessel.  Supreme  Ct.^  1850,  Jones  e.  Bradner, 
10  Barb.,  193;  affirming  S.  0.,  5  K  ZLtg. 
Ob$,y  96. 

154.  Where  the  owner  of  goods  ships  them 
to  a  factor,  notwithstanding  he  is  indebted  to 
such  factor  for  advances  to  more  than  the 
value,  he  remains  the  owner,  duriog  the  trao- 
sit,  so  long  as  he  retains  the  carrier's  receipt 
or  bill  of  lading,  and  invoice.  The  factor  ac- 
quires no  property  until  either  the  goods  or 
the  bill  of  lading,  &c^  come  to  his  haods. 
Until  then,  the  original  owner  can  seli  tb^ 
goods  to  a  third  party,  by  transferriog  the  brii 
of  lading.  Ct.  ofAppeaU,  1851,  Back  of  Bocli- 
ester  e.  Jones,  4  K  Y,  (4  (7<9flut),  497;  re- 
versing 8.  0.,  4  Den.,  489. 

155.  Plaintiffs  agreed  to  sell  to  L.  <fe  Co.  50 
barrels  of  potash,  to  be  paid  for  on  delivery. 
L.  engaged  a  vessel  to  transport  it,  aod  plain- 
tiffs sent  it  on  board,  taking  from  the  master 
shipping  rec^pts,  issued  under  a  cnstom  of 
the  port,  under  which  the  bill  of  kdiog  was 
delivered  to  the  holder  of  the  ship^s  receipts*. 
L.  thereafter  stole  the  receipts  from  plaintii^' 
store,  presented  them  to  the  owners  of  the 
vessel,  and  received  a  bill  of  lading,  on  which 
he  procured  advances.  Plaintiffs  demanded 
the  potash  from  the  master,  but  he  refused  to 
redeliver,  and  transported  it  and  delivered  it 
pursuant  to  the  bill  of  lading.  EeU,  that  the 
plaintiffs  had  not  parted  with  their  propertj. 
The  shipping  receipts  being,  under  the  custom 
proved,  evidences  of  title,  the  act  of  L  in 
taking  them  was  a  felony,  through  which  the 
master  could  not  make  title,  and  he  was  tberp- 
fore  liable  to  plaintiffs  for  a  oonversioo.  ^^^ 
ofAppeaUy  1855,  Brower  c.  Peabody,  18^^' 
7.  (8  Kern.),  121 ;  S.  0.,  1  AbbotW  Pr,,  211; 
11  Mow.  Pr.,  492 ;  reversing  S.  0.,  18  Baf^- 
599. 


SALES. 


763 


IMU^uy. 


156.  Where  goods  are  sold  on  a  oontraot 
to  pay  oash  on  delivery  on  board  ship,  and  the 
seller  delivers  them  on  board  without  notice 
to  the  master  of  his  ownership  or  that  the 
price  has  not  been  paid,  and  without  taking 
ship's  reoeipts  or  a  bill  of  lading;  and  the 
bayer,  although  before  the  delivery  is  com- 
pleted, obtains  a  bill  of  lading  and  indorses  it 
to  a  purchaser  in  good  fieiith  and  for  value,  the 
seller  cannot  afterwards  reclaim  the  goods  for 
non-payment  of  the  price.  As  between  him 
and  the  indorsee,  the  delivery  must  be  deemed 
absolute.  Sv^rwu  Ct^  1858,  Blossom  v. 
Ohampion,  28  Barb.^  217. 

157.  Sometbing  ramainlng  to  be  done. 
As  \od^  as  any  thing  yet  remains  to  be  done 
by  the  seller  to  ascertain  the  qwintity  or  qual- 
ity of  the  goods,  there  is  no  delivery  which 
can  take  the  case  out  of  the  Statute  of 
Frauds.  Supreme  Ot^  1827,  Outwater  v. 
Dodge,  7  Oow.y  85. 

158.  The  mere  marking  of  the  goods  will 
not  pass  the  title  to  the  buyer,  where  some- 
thing yet  remains  to  be  done  by  the  seller. 
Though  marking  by  the  buyer  may  be  evi- 
dence of  an  acceptance,  it  does  not  amount  to 
a  delivery,  where  the  seller  has  afterwards,  at 
bis  own  expense,  to  transport  the  property  to 
another  place,  for  delivery  to  the  buyer.  Su- 
preme Ct^  1858,  Evans  v.  Harris,  19  Barh^ 
416. 

159.  So  there  is  no  delivery  sufficient  to 
pass  the  title,  as  long  as  any  thing  yet  remains 
to  be  done  by  either  party  to  ascertain  the 
price.  Supreme  Ot.^  1881,  Ward  «.  Shaw,  7 
Wend.,  404. 

160.  So  held^  where  cattle  were  sold  to  a 
butcher  to  be  slaughtered,  weighed,  and  paid 
for  by  weight.    lb. 

161  Plaintiff  agreed  verbally  to  sell  some 
hogs  to  defendant,  who  was  to  slaughter  them 
and  pay  for  them  by  the  hundredweight^  by 
an  approved  note.  The  hogs  being  delivered 
and  slaughtered,  the  note  was  tendered  for  the 
value,  which  exceeded  $50.  Held,  a  full  de- 
livery of  the  property  within  the  statute,  vest- 
ing it  in  defendant;  and  plaintiff  could  not 
rescind.  Supreme  Ct.y  1858,  Gray  v.  Payne, 
16  Barb.,  277. 

162.  Where,  upon  a  sale  of  a  load  of  lum- 
ber, the  measuring  it  is  necessary  to  ascertain 
the  price,  and  so  is  a  part  of  the  delivery,  a 
measuring  of  part  of  the  lumber  does  not  pass 
title  as  to  that  part.  [1  Oamp.  N.  P.,  58 ;  6 
Vol.  IV.-^8 


J.  B.  Moore,  114;  0  Bam.  &  Ores.,  886.]  Sur 
preme  Ct^  1886,  Rtch  v.  Beach,  15  Wend.,  221. 
16a  Vazlanoe  from  the  order.  Where, 
upon  an  order  for  goods,  a  shipment  is  made 
differing  in  kind,  quantity,  &c.,  from  what  is 
ordered,  this  does  not  operate  as  a  delivery  to 
the  buyer,  for  the  purpose  of  taking  the  case 
out  of  the  statute.  As  the  buyer  is  under  no 
obligation  to  accept  them,  so,  until  they  actu- 
ally reach  his  hands  and  are  accepted,  he  ac- 
quires no  title,  y.  Y.  Cam.  PI.,  1855,  Ralph 
V.  Stuart,  4  E.  D.  Smith,  627. 

164.  Defendant  having  ordered  250  barrels 
of  cement,  plaintiff  sent  260  barrels.  In  his 
action  for  the  price, — Held,  he  could  recover 
for  250  barrels^  if  it  appeared  the  260  were 
sent  as  a  compliance  with  the  order,  and  with- 
out intent  to  charge  defendant  with  the  excess. 
Ct.  of  Errors,  1848,  Downer  c.  Thompson,  6 
Hill,  208. 

165.  Cumbrous  articles.  Where  the  arti- 
cles are  ponderous  or  bulky,  or  cannot  conve- 
niently be  delivered  manually,  it  is  enough 
that  they  are  put  under  the  absolute  power  of 
the  vendee,  or  that  his  authority  as  owner  is 
formally  acknowledged,  or  that  any  act  is  done 
importing  a  surrender  on  one  side  and  an  ac- 
ceptance on  the  other.  [1  East,  192;  5  Johns., 
885;  Story,  of  Sales,  §811;  12  Mass.,  800.] 
N.  T.  Superior  Ot.,  1849,  Stanton  v.  Small,  8 
Sand/.,  280. 

166.  The  case  of  cumbrous  articles  is  not 
an  exception  to  the  rule  that  in  order  to  con- 
stitute a  delivery  and  acceptance  within  the 
Statute  of  Frauds  something  besides  mere 
words  is  necessary, — there  must  be  some  act 
of  the  parties  amounting  to  a  transfer  of  the 
poueeeion  and  an  acceptance  thereof  by  the 
buyer.  Ot.  qf  Appeals,  1848,  Shindler  «. 
Houston,  1  H.  Y.  (1  Comet),  261. 

167.  Instanoes.  Plaintiff  and  defendant 
bargained  for  the  sale,  by  the  former  to  the 
latter,  of  a  quantity  of  lumber,  piled  apart 
from  other  lumber,  on  a  dock,  and  in  view  of 
the  parties  at  the  time  of  the  bargain,  and 
which  had  before  that  time  been  measured 
and  inspected.  The  parties  having  agreed  as 
to  price  the  plaintiff  said  to  the  defendant, 
**the  lumber  is  yours,**  defendant  then  told 
plaintiff  to  get  the  inspector's  bill  and  take  it 
to  one  ^'H,"  who  would  pay  the  amount. 
This  was  done  the  next  day,  but  payment  was 
refused.  The  price  was  over  $60.  Held,  in 
an  action  to  recover  the  price,  that  there  was 
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no  delivery  and  acceptance  of  the  lamber 
within  the  meaning  of  the  Statute  of  Frauds, 
and  that  the  sale  was  therefore  void.    Ih, 

168.  Where  one  bought  all  the  stuff  which 
could  be  made  out  of  a  quantity  of  logs  lying 
at  R.*8  mill,  at  a  specified  price ;  and  the  logs 
were  sawed  and  boards  piled,  and  notice  given 
to  the  purchaser; — Held,  a  sufficient  delivery 
to  make  the  sale  valid,  and  to  rest  title  in  the 
purchaser^  Supreme  Ot,^  1888,  Bates  v.  Oonk- 
lin,  10  Wend.,  889. 

169.  Barley  was  sold  to  be  paid  for  by 
weight.  It  was  not  weighed,  but  a  bill  was 
made  out  based  on  an  estimate  of  the  quantity 
taken  from  the  vendor's  books,  and  presented 
to  the  buyer,  who  paid  part  and  promised  the 
balance*  The  barley  remained  in  the  ware- 
house of  the  vendor,  until  he  leased  it  to  an- 
other person,  with  whom  the  buyer  made  an 
agreement  for  storage  for  the  barley.  It  was 
shortly  after  destroyed  in  the  burning  of  the 
warehouse.  SiM^  that  there  had  been  a  com- 
plete delivery,  so  as  to  throw  the  risk  upon  the 
buyer.  Supreme  Ot.^  1848,  Olyphant  e.  Ba- 
ker, 5  Den.,  879. 

170.  The  owner  of  a  briok-yard  sold  to  de- 
fendant 48,000  brick,  to  be  taken  ont  of  an  un- 
finished kiln,  containing  a  larger  number,  and 
delivered  possession  of  the  yard  to  defendant 
that  he  might  bum  the  kiln,  which  he  did; 
afterwards,  before  defendant  had  selected  any 
brick,  the  owner  sold  to  the  plaintiff  ^*  all  the 
bricks"  in  the  kiln.  Held^  that  defendant  was, 
notwithstanding,  entitled  to  select  48,000 
brick,  although  they  had  not  before  been  sep- 
arated ;  and  plaintiff  could  not  maintain  tres- 
pflBs  against  him  for  so  doing.  The  delivery 
of  the  kiln  and  yard  to  defendant,  in  the  first 
place,  was  a  delivery  of  the  whole  with  a 
privilege  of  selection.  Ot.  of  Appeals^  1849, 
Orofoot  9.  Bennett,  2  K  T,  (2  Oomtt,\  258. 

171.  On  the  sale  of  land,  the  vendee  also 
agreed  to  purchase  millstones,  upon  the  land, 
and  then  entered  into  possession,  the  stones 
still  remaining  on  the  land ; — Eeli,  they  were 
sufficiently  delivered.  Supreme  Ot,^  1816, 
De  Bidder  v.  McEnight,  18  Johne.^  294. 

172.  Sale  and  delivery  of  flour  in  a  peculiar 
case,— £ri»2(2,  to  be  complete  so  that  plaintiff 
could  not  replevin  it.  Suydam  v.  Hotchkiss, 
mU  A  D.  Supp.,  96. 

173.  After  refdaal  to  aooept  The  plain- 
tiff made  an  article  to  order ;  and  the  customer 
refused  to  receive  it  upon  tender.    BM^  that 


the  plaintiff  might  deposit  it  with  a  third  per- 
son for  the  use  of  the  customer,  which  would 
be  equivalent  to  a  delivery,  to  entitle  him  to 
sue  for  the  price.  Supreme  Ct,  1886,  Bement 
v.  Smith,  15  Wend,,  498. 

174.  'WroDgfdl  act  The  act  of  the  de- 
fendant in  taking  wheat  wrongfully  obtained 
by  him,  cannot,  by  a  subsequent  understand- 
ing, be  converted  into  a  delivery  and  accept- 
ance of  the  property,  so  as  to  take  the  case  out 
of  the  statute  and  render  the  contract  valid. 
Supreme  Gt.,  1852,  Baker  v.  Ouyler,  12  Barb., 
667. 

y.   C0NDITI0KAI<  SaLB  AND  DkLIYXBT. 

175.  Sale  for  caah.  Upon  a  sale  of^gooda 
for  cash,  to  be  paid  on  delivery,  the  title  does 
not  vest  in  the  purchaser  upon  actual  delivery 
without  payment,  unless  the  condition  ia 
waived.  Ct  of  Appeals^  1851,  Smith  9.  Lynea, 
5  N.  7.  (1  8eld.\  41;  reversing  8.  0.,  8 
Sandf.,  208.  Supreme  Ct,,  1842,  Strong  v, 
Taylor,  2  Hill,  826;  1857,  Fleeman  «.  Me- 
Eean,  25  Barb.,  474. 

176.  Stipiilatloii  reserving  title.  A  de- 
livery of  property,  on  condition  that  title 
shall  not  pass  unless  the  price  is  paid  at  a 
set  time,  «nd  that  if  it  is  not,  the  seller  may 
Resume  possession,  does  not  transfer  the  title. 
Ct.  of  Appeals,  1857,  Herring  v.  Hoppock,  16 
iV.  Y.  (1  Smith),  409 ;  affirming  S.  0.,  8  Duer, 
20;  12  N.  F.  Leg.  Ob$.,  167.  K  F.  Superior 
Ot,,  1849,  Herring  t>.  Willard,  2  Sandf,,  418. 
Compare  Piser  9.  Steams,  1  Hilt.,  86. 

177.  Conditional  delivery.  Delivery  of 
goods  sold  for  cash  Is  not  necessarily  a  waiver 
of  the  condition.  The  seller  has  a  right  to  ex- 
plain the  delivery  by  evidence.  Supreme  Ct., 
1857,  Fleeman  «.  McKean,  25  Barb.,  474. 

17&  It  is  not  necessary  to  a  qualified  or 
conditional  delivery,  that  the  qualification  or 
condition  intended  to  be  annexed  to  the  de- 
livery, should  at  the  time  be  declared  by  the 
vendor  in  express  terms.  The  delivery  will 
be  conditional,  if  the  intent  of  the  parties  that 
it  should  be  so,  can  be  inferred  from  their  acts 
and  the  circumstances  of  the  case.  Ct.  ofAp- 
peaU,  1851,  Smith  «.  Lynes,  5  K.  F,  (1  Seld.), 
41 ;  reversing  S.  0.,  8  Sandf.,  208.  V.  Chan. 
Ct.,  1881,  Buck  0.  Grimshaw,  1  Edte.,  140. 

179.  Wliether  a  delivery  of  goods,  sold  for 
cash  on  delivery,  was  absolute  or  conditional, 
is  a  question  for  the  jury.  Supreme  Ct.,  1857, 
Fleeman  «.  McKean,  25  Barb.,  474. 
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IBO.  InstanoM.  Goods  beiug  sold  and  sent 
to  the  buyer's  residence,  upon  oondition  that 
he  would  send  back  an  indorsed  note  for  the 
amount ; — HM^  that  the  seller  retained  a  lien 
until  the  delivery  of  the  notes,  which  could 
not  be  defeated  by  a  subsequent  sale  or  assign- 
ment for  an  antecedent  debt.  Ghofncery^  1820, 
Eeeler  «.  Field,  1  Paige^  812 ;  and  see  Hag- 
^erty  v.  Duane,  Jd^  821. 

181.  Under  an  agreement  to  pay  for  the 
goods  on  delivery,  part  were  delivered,  and 
Uie  purchaser  said  he  would  pay  for  the  whole 
when  the  remainder  were  brought.  Held^ 
that  the  delivery  was  conditional,  and  on  re- 
fusal to  pay  after  delivery  of  the  residue,  the 
eeller  could  reclaim  the  whole.  Ot  o/  Ermrn^ 
1888,  RufiseUt?.  Minor,  22  TTtfni.,  669. 

182.  On  a  sale  of  goods  in  New  York  city, 
for  cash,  delivery  was  completed  too  late  on 
Saturday  to  send  in  a  bill.  Payment  was  de- 
manded on  Monday,  when  it  was  found  the 
buyer  had  absconded.  HddL^  that  the  seller's 
tide  was  not  devested.  Supreme  Gt^  1840, 
Acker  v.  Campbell,  28  Wend.^  872. ' 

183.  On  the  sale  of  corn,  for  cash  on  de- 
livery, several  days  were  consumed  in  the  de- 
livery, and  with  the  last  parcel,  a  bill  was  fur- 
nished, and  on  the  next  morning,  a  demand 
was  made  of  the  price,  but  it  was  not  paid. 
HM^  that  the  property  was  not  chaoged.  Su- 
preme Ct<t  1860,  Van  Neste  v.  Oonover,  8  Barb^ 
500. 

184.  On  a  sale  of  goods,  to  be  paid  for  in 
cash  on  delivery,  the  seller  sent  the  goods  to 
the  store  of  the  buyer,  who  tendered  a  note 
made  by  the  buyer  to  a  third  person,  and  in- 
dorsed by  the  payee  in  blank,  in  payment  of 
the  price.  The  seller  refused  to  receive  the 
note,  and  brought  replevin  for  the  goods.  Held^ 
he  was  entitled  to  recover.  The  mere  sending 
the  goods,  in  expectation  of  payment,  did  not 
constitute  an  absolute  delivery.  The  buyer 
held  the  goods  in  trust  for  the  seller,  until  pay- 
ment was  made  or  waived.  Supreme  Ot,,  1846, 
Leven  «.  Smith,  1  Den.,  671. 

185.  Where  one  who  had  sold  bonds  on  be- 
half of  a  third  person,  was  induced  to  deliver 
them  to  the  buyer  upon  a  fraudulent  promise 
that  the  cash  should  be  paid  in  a  few  minutes ; 
instead  of  which,  the  buyer  tendered  him  his 
own  dishonored  notes; — ffeldy  that  the  prop- 
erty did  not  pass,  and  the  original  owner  could 
reclaim  the  securities.  A.  V.  Ohcm.  Oty  1848, 
Hays  9.  Ourrie,  8  Sand/.  Oh,,  686. 


186.  Plaintiff  sold  fornitare  coaditionally 
that  she  should  be  paid  therefor  out  of  the 
rent  of  certain  premises,  retaining  title  to  the 
furniture  till  paid  in  full.  The  buyer  subse- 
quently, with  plaintiff^s  consent,  assigned  the 
rent  in  trust  to  pay  his  debts^  including  a  bal- 
ance due  plaintiff  for  the  furniture.  Beld^  no 
waiver  of  the  condition  of  the  sale,  and  that  it 
did  not  thereby  become  absolute.  Supreme  Ct., 
1848,  Staats  v.  Hodges,  Bill  S  D,  Supp,,  211. 

187.  A  sale  '^for  cash  on  delivery,  that  is, 
within  ten  days,"  implies  that  the  delivery  is 
to  be  conditional.  If  the  payment  is  not  made 
there  is  no  absolute  transfer  as  towards  the 
buyer  or  persons  having  claim  to  higher  pro- 
tection than  he.  Supreme  Cft.,  1868,  Dows  v. 
Dennistoun,  28  Barb.,  808. 

188.  A  conditional  sale  of  goods  aoeompa- 
nied  by  a  ddivery  thereof  to  a  third  person, 
who  is  to  hold  the  same,  as  the  agent  of  the 
contracting  parties,  until  the  terms  of  sale  are 
complied  with,  will  not  vest  the  property  in 
the  purchaser,  until  the  oondition  precedent  is 
fulfilled.  K  Y.  Superior  Ct.,  1820,  Van  Bus- 
kirk  V.  Purinton,  2  Hall,  661;  OoUman  «. 
Collins,  Id.,  660. 

189.  This  rule  applied  under  peculiar  cir- 
cumstances,   lb. 

190.  Uaage  of  trado.  Where*  it  is  proved 
that  by  the  usage  of  trade,  upon  a  sale  of  goods 
for  cash  to  be  paid  on  delivery,  the  goods  are 
delivered  to  the  purchaser  at  the  time  of  the 
sale,  and  the  vendor  calls  for  payment  in  two 
or  three  days,  the  non-exaction  of  the  payment 
before  it  can  be  daimed,  consistently  with  the 
usage,  cannot  be  considered  a  waiver  of  the 
condition.  Supreme  Ct.,  1867,  Fleeman  o. 
MoKean,  26  Bwrb.,  474. 

191.  A  usage  on  sales  at  auction  for  ap- 
proved indorsed  notes  on  time,  to  deliver  the 
goods  when  sent  for,  and  afterwards  to  send 
for  the  notes,  makes  such  a  delivery  condi- 
tional.* Chancery,  1822,  Haggerty  o.  Palmer, 
6  Johns.  Gh.,  487;  1820,  Haggerty  v.  Duane, 
1  Faige,  821.  K  F.  Superior  Gt.,  1820,  Cor- 
lies  «.  Gardner,  2  HaU,  846. 

192.  But  an  unreasonable  delay,  after  de- 
livery, to  demand  the  notes,  operates  as  a 
waiver  of  the  condition,  so  that  an  assignee, 
although  not  for  value,  will  acquire  title.  V. 
Chan.  Ot.,  1886,  Mills  f>.  Hallock,  2  Edw.,  662. 

*  Sm  M  to  the  ezistonoe  of  saoh  OMge  in  New 
York  a^,  Mills  •.  Hsllook,  3  JSto.,  S6S. 
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19a  AbMlxite  deUvoy.  Although  by  the 
agreement  the  goods  are  to  be  paid  for  on 
delivery,  yet  if  the  goods  are  delivered  with- 
out payment  by  the  buyer,  without  any  frau- 
dulent oontrivanoe  on  his  part  to  obtain  pos- 
session^ the  property  passes.  SupretM  Ct,, 
1826,  Ohapman  «.  Lathrop,  6  Oow,y  110.  Ot, 
of  Erron^  1880,  Lupin  «.  Marie,  6  Wmd,^  77; 
affirming  S.  0.,  2  PaigCy  169. 

194.  Where  goods  are  sold  on  condition 
that  the  price  shall  be  paid  or  secured  on  de- 
livery, an  unconditional  delivery  free  from 
fraud  and  without  exacting  at  the  time  per- 
formance of  the  condition,  is  a  waiver  of  the 
condition  of  the  sale,  and  title  passes  to  the 
purchaser.  By  such  delivery,  the  seller  is 
deemed  to  have  abandoned  the  security  he 
had  provided  for  the  payment  of  the  purchase- 
money,  and  to  have  elected  to  trust  to  the 
personal  security  of  the  buyer.  OU  qf  Ap- 
peaU,  1851,  Smith  9.  Lynee,  6  IT.  Y.  (1  Seld.), 
41 ;  reversing  S.  0.,  8  Scmdf.^  208. 

195.  Xnatancaa.  Where  a  seller  voluntarily 
and  without  fraudulent  inducement  delivers 
goods,  without  reservation,  and  leaves  them 
in  the  buyer^s  exclusive  possession  for  any 
period  of  time,  he  waives  simultaneous  pay- 
ment, and  the  title  passes  to  the  buyer.  N. 
F.  Com,  P^'l851,  Ives  «.  Humphreys,  1  E, 
D.  Bmith,  196. 

196.  Where  goods  sold  for  cash  are  carried 
to  the  buyer's  house,  and  the  seller  is  requested 
to  send  Uie  bill  to  the  buyer's  store,  he  must 
elect  whether  to  keep  them  until  paid  for,  or 
to  make  the  delivery  expressly  conditional,  or 
to  leave  them  without  imposing  a  condition, 
in  which  case  the  right  to  payment  on  deliv- 
ery is  waived,  and  the  property  vests  in  the 
buyer.    lb. 

197.  Where  the  goods  were  sold  to  be  paid 
for  in  the  buyer's  notes,  and  were  delivered  to 
him  without  demanding  the  notes  or  annexing 
any  condition  to  the  delivery, — Held^  that  the 
condition  of  the  sale  was  thereby  waived,  and 
absolute  title  vested  in  the  buyer.  Ct.  of  Er- 
ror%^  1880,  Lupin  v.  Marie,  6  Wend.^  77 ;  af- 
firming 2  Paig^  169. 

198.  Where  two  months  had  elapsed  after 
the  sale  and  delivery  before  demand  was  made 
for  the  note  which  was  to  have  been  given  on 
delivery, — Held^  that  the  condition  must  be 
deemed  to  have  been  waived.  Supreme  CU^ 
1841,  Hennequin  «.  Sands,  25  Wend,^  640. 

199.  Rights  of  bona-fide  purobiuier.    Af- 


ter actual  delivery  (although  as  between  the 
parties  to  the  sale  such  delivery  may  be  con- 
ditional) a  Ixma^Jide  purchaser  from  the  vendee 
gets  a  perfect  title.  Ct,  of  Appeals,  1851, 
Smith  V,  Jiynes,  5  i^T.  F.  (1 8eld,\  41 ;  reversing 
S.  0.,  8  8om4f'i  208 ;  but  compare  Palmer  v. 
Hand,  18  Johns,,  484. 

200.  A  hona-Jide  transfer  of  a  dear  bill  of 
lading  to  a  purchaser  for  value,  is  equivalent 
to  an  unconditional  delivery  of  the  goods  them- 
selves, so  far  as  to  supersede  any  previous 
condition  between  the  original  owner  and  the 
consignee.  iV.  F.  Superior  CU,  1857,  Ward- 
well  9.  Patrick,  1  Boew.,  406. 

201.  Where  the  sale  was  made  for  cash  on 
delivery,  and  a  part  of  the  goods  were  deliv- 
ered without  exacting  payment,  and  the  buyer 
shipped  them,  and  transferred  the  bill  of  lading 
in  good  faith  to  S., — Hdd,  that  the  delivery 
was  absolute.  F.  Ohan,  Ot.,  1881,  Buck  v 
Grimshaw,  1  JUi0.,  140. 

YI.  AOGBPTANGS. 

202.  A  questioii  of  liact.  Whether  there 
has  been  an  acceptance  of  goods  sold  is  a  ques- 
tion of  fact  for  the  jury.  Supreme  (%.,  1880« 
Coming  v.  Oolt,  5  Wend.,  258;  1841,  Yander- 
bilt  9.  Eagle  Iron  Works,  25  Id.,  665 ;  and  see 
Gray  «.  Davis,  10  N.  F.  (6  SM.),  285. 

203.  In  oase  of  departure  from  oxdar. 
Where  the  buyer's  order  for  goods  was  not 
strictly  complied  with,  either  as  to  the  quan- 
tity of  goods  or  the  mode  of  transportation, — 
Held,  that  the  seller,  in  order  to  hold  him, 
must  show  an  acceptance.  Supreme  Ot.,  1880, 
Corning  v.  Colt,  5  Wend.,  258. 

204.  Where,  in  such  case,  there  is  no  evi- 
dence of  acceptance,  notice  of  refusal  to  accept 
is  not  necessary.    lb. 

205.  Upon  a  sale  of  iron  to  be  delivered  in 
parcels  at  specified  times,  each  parcel  to  be 
paid  for  on  delivery,  the  seller  was  behind 
time  in  delivering  the  first  parcels;  but  the 
buyer  received  the  iron  when  delivered  with- 
out objection,  but  failed  to  make  the  payments 
agreed  on.  Eeld,  the  receiving  the  iron  with- 
out objecting  was  a  waiver  of  the  delay,  and 
the  buyer  became  bound  to  pay  according  to 
the  contract.  By  his  failure  so  to  do,  he  ab- 
solved the  seller  from  obligation  to  go  on  with 
his  delivery ;  and  the  latter  could  sue  for  so 
much  as  had  been  delivered  and  accepted. 
Supreme  Ot,,  1854,  Bailey  v.  Western  Vermont 
R.  R.  Co.,  18  Barb.,  112. 
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20S.  Where  the  oontraot  is  to  deliver  mer- 
chantable wheat  at  a  fixed  prioe^  and  the 
purchaser  accepts  wheat  delivered  nnder  it, 
thongh  of  an  inferior  quality,  he  having  an 
opportunity  of  inspection,  such  acceptance  is 
an  assent  that  the  terms  of  the  contract  have 
been  fulfilled,  and  estops  the  purchaser  from 
setting  up  that  the  wheat  was  of  an  inferior 
quality.  Supreme  Ot,^  1888,  Spragu^  v.  Blake, 
20  Wend.^  61. 

207.  On  a  sale  of  1,000  barrels  of  flour,  750 
barrels  to  be  delivered  when  it  should  arrive, 
not  later  than  three  days,  the  seller  delivered 
the  other  260  barrels.  Held^  that  the  ac- 
ceptance of  them  by  the  buyer  did  not  pre- 
clude him  from  reftising  to  take  the  residue 
if  not  delivered  within  the  stipulated  three 
days.  N.  Y.  Superior  Ot.^  1848,  Suydam  v. 
Olark,  2  Sand/.,  138. 

208.  Acceptance  of  gooda.  Where  one 
who  orders  goods  of  a  particular  description, 
examines  such  as  are  tendered,  and  pays  the 
price,  and  keeps  them,  the  contract  of  pur- 
chase and  sale  is  fully  consummated,  and  he 
-cannot  afterwards  recover  damages  on  the 
ground  that  the  goods  delivered  were  not  of 
the  quality  mentioned  in  the  contract,  unless 
fraud  or  express  warranty  is  shown.  -AT.  71 
Com.  Ph,  1854,  Ely  c.  O'Leary,  2  E.  D.  Smithy 
355. 

209.  Nor  can  he  resist  or  reduce  the  sell- 
er's recovery  of  the  price,  on  such  ground. 
K  7,  Com.  PI,  1856,  Warren  «.  Van  Pelt,  4 
E,  D,  Smith,  202. 

210.  He  is  bound  to  accept  the  goods  as  a 
performance  of  the  seller's  executory  contract, 
or  reject  them  on  a  discovery  of  their  inferi- 
ority, and  give  notice  of  such  r^ection.  N, 
T.  Com,  PI,  1854,  Ely  v.  O'Leary,  2  E.  D. 
Smith,  355. 

211.  "What  acta  amount  to  an  acceptance 
of  articles  attempted  to  be  delivered  in  ftilfil- 
ment  of  a  written  contract.  Newcomb  v. 
Oramer,  9  Barb.,  402. 

Vn.  Patmbnt. 

212.  To  be  oononrrent  with  deliveiy. 

On  a  cash  sale,  payment  and  delivery  are 
simultaneous  acts,  and  title  to  the  property 
sold  does  not  pass  until  payment,  unless  waiv- 
ed. Supreme  Ct.,  1826,  Ohapman  v.  Lathrop, 
6  Cow,,  110;  1848,  Oonway  v.  Bush,  4  Barb,, 
4S64. 
.213.  Where  the  agreement  is  that  the  goods 


shall  be  paid  for  on  delivery,  the  buyer  cannot 
recover  for  non-delivery  without  proving  that 
he  was  ready,  at  the  appointed  place,  to  pay 
for  the  goods.  Supreme  Ct.,  1815,  Porter  t>. 
Rose,  12  Johne,,  209 ;  1826,  Topping  v.  Root, 
5  Coui,,  404. 

214.  Where  the  buyer  sues  for  the  seller's 
breach  of  contract  to  deliver  goods  at  a  par-f 
ticular  time  and  place,  he  must  prove  that  he 
was  ready  and  willing  to  pay  for  the  goods; 
but  need  not  prove  a  tender  or  demand.  Su- 
preme  Ct,  1841,  Coonley  v.  Anderson,  1  Bill, 
519.  FoUowed,  Ct.  of  Appeals,  1851,  Vail  v. 
Rice,  5  K  Y.  (1  Seld.),  155;  1858,  Bronson 
«.  Wiman,  8  W.  F.  (  4  SeJd.),  182.  Compare 
Ohapin  e.  Potter,  1  Eilt.,  366. 

215.  Where  grain  sold  was  to  be  delivered 
at  a  specified  time  and  place,  and  the  buyer 
was  to  give  security  for  the  price  on  the  de- 
livery of  the  first  load, — Held,  that  in  order 
to  entitle  the  buyer  to  recover  for  a  breach 
of  the  contract,  he  must  show  his  readiness  to 
give  the  security,  at  the  time  and  place  fixed, 
or  show  that  the  giving  of  it  was  waived,  or 
prevented  by  some  act  of  the  seller.  Supreme 
Ct,,  1850,  Oornwall  «.  Haight,  8  Barb.,  827. 

216.  On  a  sale  for  cash,  the  buyer  is  not 
entitled  to  delivery  without  making  payment. 
An  ofier  of  his  check  is  not  enough.  If  he  re- 
fuses to  pay  simultaneously  with  delivery,  the 
seller  may  resell  the  goods  and  charge  him 
with  the  difference.  Supreme  Ct,,  1824,  Clark- 
son  9.  Carter,  8  Cow.,  84. 

217.  The  aeller'B  refdaal  to  deliver,  ren- 
ders it  unnecessary  that  the  buyer  should  ten- 
der the  price  in  order  to  entitle  himself  to  sue 
for  damages  for  non-delivery.  N,  Y,  Com,  PI,, 
1852,  Dana  t>.  Fiedler,  1  E.  D,  Smith,  463.* 

218.  Not  so  of  a  mere  declaration  by  the 
seller  to  a  third  person,  that  he  will  not  be 
able  to  deliver.  N.  Y.  Com,  PI,,  1857,  Oha- 
pin 9.  Potter,  1  Hilt.,  366. 

219.  Delivery  a  condition  precedent. 
Where  the  seller  engages  to  deliver  the  goods 
at  a  particular  place,  the  transportation  to 
that  place  is  a  part  of  the  value  for  which  ho 
is  to  be  paid.  He  cannot  demand  payment 
until  he  has  performed  that  transportation. 
When  he  has  brought  the  property  to  the  place 
for  delivery,  he  may  then  insist  on  payment  be- 
fore he  parts  with  possession.  K.  Y,  Com.  PI,, 
1851,  Vincent «.  Conklin,  1  E.  D,  Smith,  208. 


*  Affirmed,  on  other  points,  12  N,  Y.  (8  J&m.),  40* 
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220.  80  held^  where  the  goods  reqaired  to 
be  traiisported  from  one  town  to  Another,  by 
the  seller,  before  delivery.    lb. 

221.  Where  the  ohAttels  sold  were  to  be  de- 
livered before  the  time  fixed  for  the  last  pay- 
ment,— ffeld^  that  a  delivery  was  a  condition 
precedent  to  the  payment,  although  a  portion 
of  the  porohase-money  was  to  be  paid  before 
delivery.  Supreme  Ot,,  1858,  Evans  v.  Harris, 
19  Ba^-b.,  416. 

222.  On  an  agreement  to  deliver,  by  a  cer- 
tain day,  a  quantity  of  hay  for  a  fixed  price,  a 
part  to  be  paid  in  advance  and  the  balance 
when  the  whole  was  delivered; — ffeld,  that 
the  seller  could  not  recover  upon  a  delivery 
of  less  than  the  whole  quantity,  delivery  of 
the  whole  not  having  been  waived.  €t  CffBr- 
T<yi%  1887,  Champlin  «.  Bowley,  18  Wend.^  187. 

223.  8ale  for  approved  note&  A  sale  of 
goods  at  auction  for  an  approved  indorsed 
note,— j£r<f2^  conditional  on  the  delivery  of 
the  note;  and  that  upon  failure  to  comply 
with  this  condition,  the  seller  might  treat  the 
sale  as  for  cash,  and  sue  for  the  price.  N,  T. 
Superior  Gt^  1829,  Oorlies  i>.  (jardner,  2  HaU^ 
845. 

224.  On  a  sale  for  approved  notes,  if  a  note 
is  tendered  and  the  seller  makes  no  objection 
to  it,  it  is  to  be  deenoed  sufficient.  If  he  objects, 
it  is  for  the  buyer  to  show  that  the  note  was 
such  as  ought  to  have  been  received.  Ct,  of 
Errorsy  1888,  Mills  e.  Hunt,  20  Wend.^  481. 

225.  Accord  and  aatlafiaotion  of  piioe. 
One  who  had  sold  oattie  at  so  much  per  pound, 
the  weight  to  be  afterwards  ascertained,  agreed 
to  accept  a  certain  sum  in  gross.  HMy  he 
could  not  afterwards  sue  the  buyer  for  the 
difference  between  such  sum  and  tiie  price  by 
weight,  even  though  the  buyer  had  ascertained 
the  exact  weighty  unknown  to  the  seller.  Sur- 
preme  (7t,  1857,  Ghige  e.  Parker,  25  Barb.,  141, 

226.  Price  to  be  appiUad  to  dabt  Where 
a  sale  of  goods  is  made  on  an  agreement  that 
the  price  shall  be  applied  to  the  payment  of 
a  precedent  debt,  such  price  must  be  actually 
applied  by  a  receipt  or  otherwise,  to  bring  it 
within  the  exception  in  the  Statute  of  Frauds, 
founded  on  payment  of  all  or  a  part  of  the 
price.  K  F.  Superior  Ct,,  1848,  Clark  e. 
Tucker,  2  San^f.,  16T.  8.  P.,  Suprerne  Ct.^ 
1850,  Ely  0.  Ormsby,  12  JJowft.,  570;  S.  0.,  10 
Jf,  r.  Leg.  Obe.,  54. 

227.  A.  agreed  to  furnish  B.  with  fiour  by 
a  certaifi  day,  for  sale,  the  avails  to  be  applied 


to  the  payment  of  bills  to  be  accepted  by  B. 
Meld,  tiiat  the  agreement  did  not  extend  to- 
bills  made  payable  after  the  day  named.  Stin 
prome  Ct,  1848,  Boyd  v.  Towpsend,  4  B4U, 
188. 

As  to  What  oonatitatas  payment  generally^ 
see  Patmbnt. 

Vm.  When  Title  Passes. 
22a  The  contr£^t  of  sale^  nothing  re- 
maining to  be  done  by  either  party  before  de- 
livery, transfers  the  property  in  the  thing  sold 
to  the  buyer.  Supreme  Ct,,  1848,  Olyphant 
e.  Baker,  5  Ben.,  879 ;  1858,  Evans  e.  Harris, 
19  Barb.,  416.  8.  P.,  Ct,  of  Appeak,  1858, 
Joyce  e.  Adams,  8^.  Y.  {4:  Seld.},  291;  re- 
versing B.  0.,  2  Sandf,  1. 

229.  When  on  the.  sale  of  a  specific  chattel, 
the  purchase-money  is  paid,  the  property  vests 
in  the  buyer,  and  if  he  permits  it  to  remain  in 
the  custody  of  the  seller,  he  cannot  call  upon 
the  latter  for  any  subsequent  loss  not  arising 
from  negligence.  Supreme  Ct.,  1806,  TAnaing 
e.  Turner,  2  Johne.,  18. 

230.  Bomatiitng  yet  to  be  done.  Qn  a 
sale  of  goods,  as  long  as  any  act  remains  to  be 
done  by  the  seller  before  delivery,  the  proper- 
ty does  not  vest  in  the  buyer.  Supreme  Ct., 
1618,  McDonald  v.  Hewett,  15  Johne,,  849. 
2f,  Y.  Superior  Ct,,  1864,  Chapman  e.  Kent,  8 
Buer,  224. 

231.  The  property  of  goods  sold  to  be  de- 
livered at  a  foreign  port  does  not  pass  until. 
delivery  there.  Ct,  of  Errors,  1828,  New 
York  Firemen  Ins.  Go.  v.  De  Wol^  2  Cow.,  56. 

232.  As  long  as  something  yet  remains  to 
be  done  between  buyer  and  seller,  for  the 
purpose  of  ascertaining  the  quantity  or  identi- 
ty of  the  goods  soldi  the  property  in  them 
does  not  pass; — e,  g.,  where  out  of  a  laige 
quantity  of  an  article,  a  smaller  quantHy  is 
agreed  for,  without  any  selection  being  made. 
Supreme  Ct.,  1826,  Bapelye  e.  Hackie,  6  Oow., 
250. 

233.  On  the  sale  of  a  large  and  cumbrous 
quantity  of  grain,  the  title  will  be  deemed  to 
pass  if  the  acts  of  the  parties  clearly  indicate 
an  intent  that  it  should,  although  there  may 
have  been  no  actual  separation  of  the  quantity 
sold  from  a  larger  mass  with  which  it  is  mixed. 
Ct.  ofAppktU,  1859,  Kimberly  «•  Patchin,  19 
K  Y.  (5  Smith),  880. 

234.  So  held,  where  the  owner  of  wheat, 
lying  in  a  mass  in  his  warehouse,  sold  six  thou- 
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saoid  bashels  thereof  for  a  speoified  price,  and 
execQted  to  the  vendee  a  receipt  acknowledg- 
iog  himself  to  hold  the  wheat  subject  to  the 
parchaser'fl  order.    lb, 

235.  Although  there  has  been  a  delivery  of 
the  property,  yet  where  any  thing  remains  to 
be  done,— ^.  ^.,  ascertaining  the  weight,^the 
seller  doee  not  part  with  his  title,  or  lose  his 
lien  upon  the  property.  N*  T,  Com,  PI, 
(1844?),  Oalkins  «.  Wheaton,  2  JT.  7,  Leg,  Obi,, 
425. 

236.  lostanoaa.  Defendant  having  259 
bales  of  cotton  on  storage,  plaintiff  agreed  to 
purchase  it  from  him,  for  cash  on  delivery, 
the  cotton  to  be  delivered  in  thirty  days ;  and 
meantime  plaintiff  was  to  pay  a  deposit  of  $5 
])er  bale.  The  cotton  before  being  weighed  or 
jnanually  delivered,  was  destroyed  by  fire. 
Beld,  that  the  property  had  not  passed  to 
plaintiff,  but  remained  at  risk  of  defendant, 
and  plaintiff  was  entitled  to  recover  back  his 
deposit.  Ot.  qfAppeaU,  1858,  Joyce  9.  Adams, 
8  N,  Y.  (4  Seld.),  291 ;    reversing  8.  0.,  2 

237.  Plaintiff  agreed  to  purchase  1,000  bar- 
rels of  flour,  being  a  part  of  a  larger  number 
io  store,  and  the  seller  agreed  to  deliver  them 
in  good  order,  at  any  time,  prior  to  a  certain 
period,  at  a  price  agreed  upon  and  paid. 
Meldy  that  no  title  to  the  property  passed,  un- 
til the  particular  barrels  had  been  ascertained 
and  identified,  and  deUvered  to  the  purchaser. 
The  contract  was  not  a  sale,  but  a  special 
•agreement  to  be  executed  in  future.  [2  Bl. 
Com.,  446 ;  Boss  on  Ptir.  ds  Vend.,  1 ;  1  Long 
on  Sales,  164;  5  Taunt.,  176;  6  B.  &  Add., 
318;  6  Cow.,  250;  8  K.  H.,  882;  18  Pick., 
218;  2  Kent.  Com.,  498;  6  East,  626;  6  B. 
&  Ones.,  860;  5  Id.,  8{i7;  7  Oow.,B5;  18 
East,  522  ;  2  Maul.  &  Sel.,  896;  2  Hill,  187.] 
Suprsms  Ct.f  1844,  Field  v.  Koore,  ffill  S  D, 
8upp,,  418. 

238.  Where  hay  sold  by  a  collector  of  taxes, 
yet  remained  to  be  weighed,  or  otherwise  as- 
certained and  separated  from  the  other  hay  of 
the  owner,— ^iTtf^  that  title  did  not  pass. 
The  officer  who  makes  a  judicial  sale  must  at 
the  time  separate  the  property  he  sells  from 
the  maas  of  property  with  which  it  is  mixed. 
He  cannot  leave  this  to  the  subsequent  act  of 
parties.  Supreme  Ot,^  1850,  Stevens  e.  Eno, 
10  Barb,,  95. 

239.  Where  the  delivefy,  uid  payment  of 
the  price,  are  to  be  simultaneous,  the  title  on 


til  delivery  or  payment,  remains  in  the  seller. 
If,  F.  Superior  Gt,,  1856,  Kelley  «.  Upton,  5 
Duer,  886. 

240.  Under  a  contract  for  the  payment  of 
a  specified  sum  in  wagons,  to  be  delivered 
within  one  year  at  0.  landing, — Held,  that  it 
was  the  duty  of  the  promisor,  after  the  deliv- 
ery al  the  storehouse  at  the  landing,  to  notify 
the  purchaser;  and  that  until  such  delivery 
and  notice,  the  promissee  was  not  in  circum- 
stances to  object  to  the  quality,  and  therefore 
no  title  passed.  Supreme  Qt,,  1650,  Newcomb 
«.  Cramer,  9  Baflrb,,  402. 

241.  Plaintiff  agreed  to  sell  R.  a  quantity  of 
soap,  and  agreed  to  take  in  exchange,  as  part- 
payment,  a  lot  of  damaged  candles,  but  before 
plaintiff  had  delivered  his  soap,  or  had  taken 
away  R.'s  damaged  candles,  R.  failed  and 
made  an  assignment.  Held,  that  title  to  the 
candles  did  not  pass  to  plaintiff,  until  he  had 
completed  the  delivery  of  the  soap ;  and  plain- 
tiff could  not  sustain  an  action  for  the  value 
of  the  candles  against  a  purchaser  from  R.*s 
assignee.  N.  Y.  Com.  PI,,  1857,  Ohapin  e. 
Potter,  1  Hilt,,  866. 

242.  Chattel  to  be  mannfootnred.  Where 
an  article  agreed  to  be  sold  is  yet  to  be  man- 
ufactured, the  title  does  not  pass  by  the  mere 
completion  of  the  manufacture.  There  must 
be  some  act  on  the  part  of  the  seller  which 
amounts  to  a  delivery,  and  some  act  on  the 
part  of  the  buyer  which  amounts  to  an  ac- 
ceptance. Supreme  Ct.,  1857,  Comfort  v. 
Eiersted,  26  Bofrb.,  472. 

243.  This  rule  applied  in  a  peculiar  case.  lb, 

244.  Where  one  constructs  a  chattel — e.  q,, 
a  vessel — ^for  another,  to  be  delivered  complete 
by  a  given  day,  at  a  fixed  price,  no  title  passes 
tx)  the  person  for  whom  it  ie  built,  until  it 
18  completed  and  delivered.  It  makes  no  dif- 
ference that  the  greater  part  of  the  purchase 
price  is  agreed  to  be,  and  in  fiust  is,  paid  in  in- 
stalments as  the  work  progresses.  Ct,  of  Ap- 
peal, 1854,  Andrews  «.  Dumnt,  11  N,Y.  (1 
jSVm.),  85. 

245.  The  English  rule  in  respect  to  such 
oases,  disapproved.    Ib^ 

246.  Bale  of  oanal-boat.  S.  agreed  with 
D.  to  sell  him  a  canal-boat,  which  D.  was  to 
pay  for  in  transporting  flour  for  S.  Before  the 
purchase-money  had  all  been  paid,  the  sheriff 
levied  an  execution  against  D.  upon  the  boat, 
j^hich  was  then  held  by  him.  Held,  that  the 
agreement  was  an  executory  contract  of  sale, 
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with  the  implied  qnalifioation  that  D.  was  to 
have  the  use  of  the  hoat,  for  the  purpose  of 
performing  the  required  transportation;  hat 
he  acquired  no  property  in  the  hoat,  nntil  the 
pnrchase-money  was  all  paid.  Supreme  Ct,^ 
1842,  Strong  o.  Taylor,  2  EiU^  826.  To  near- 
ly  same  effect  are,  1849,  Tnthill  o.  Wheeler,  6 
Barb.^  862 ;  1851,  Williams  v.  Johnson,  11  Id.^ 
601. 

247.  —  of  lumber.  A  contract  of  sale  of 
lamher,  to  he  paid  for  in  instalments,  provided 
that  the  seller  should  convey  upon  payment, 
and  should  7u>ld  the  lumber  as  security  for  the 
payment  of*the  instalments.  Seld^  that  no 
title  passed  until  toll  payment  was  made ;  that 
meantime  one  who  bought  from  the  seller 
could  hold  the  lumber  as  against  attaching 
creditors  of  the  buyer.  Supreme  Ct.^  1855, 
Tyler  v.  Strang,  21  Barb.,  198. 

24a  SabMqnent  purobase  by  seller.  The 
principle  on  which  a  subsequent  purchase  of 
property  by  one  who  has  previously  assumed 
to  sell  it  inures  to  the  benefit  of  his  vendee, 
is  that  of  estoppel  to  avoid  circuity  oi  action, 
and  the  rule  applies  only  where  the  first  sale 
was  with  warranty.    lb. 

IX.  Stoppagb  in  Transit. 

249.  When  the  right  ariseik  The  right  of 
stoppage  in  transit  can  never  apply  to  a  con- 
signment to  a  creditor  to  whom  the  consignor 
is  indebted  to  the  full  value  of  the  goods. 
Chancery^  1882,  Olark  v.  Mauran,  8  Paige,  878, 

250.  Where  the  buyer  became  insolvent, 
while  the  goods  were  on  the  way,  and  wrote 
to  the  seller  that  he  might  reclaim  the  goods, 
which  he  elected  to  do, — Held,  that  no  question 
of  stoppage  in  transit  arose,  the  reclamation 
being  by  consent  of  the  seller ;  but  that  the 
fitcts  showed  a  rescission  or  resale,  which  in- 
vested the  property  in  the  seller,  as  against  the 
sheriff  who  seized  the  goods  on  an  execution, 
after  the  seller^s  election  to  reclaim  had  been 
made.  Supreme  Ot^  1841,  Ash  o.  Putnam,  1 
Hill,  802. 

251.  How  long  it  oontinaes.  The  right  of 
stoppage  in  transit  does  not  cease  on  the  ar- 
rival of  the  goods  at  the  port  of  delivery,  but 
coDtinues  until  they  come  to  the  possession  of 
the  vendee,  or  of  some  one  holding  them  as 
his  agent.  Gt.ofErrore,  1846,  Mottram  «. 
Heyer,  5  Den.,  629. 

252.  Whether  property  which  has  arrived 
at  the  port  of  entry,  and  has  been  entered  at 


the  custom-house,  at  the  consignee's  risk  and 
expense,  but  on  which  the  duties  have  not 
been  paid,'  is  to  be  considered  delivered  to  the 
vendee,  so  as  to  terminate  the  right  of  stop- 
page,   lb. 

253.  The  time  during  which  the  right  of 
stoppage  in  transit  exists,  is  during  the  whole 
period  of  the  transit  from  the  seller  to  the 
buyer,  and  continues  so  long  as  the  goods  re- 
main in  the  hands  of  a  warehouseman,  though 
at  the  place  to  which  they  were  directed  to  he 
sent  Gt.  ofErrore,  1840,  Oovell «.  Hitchcock, 
28  TTwii.,  611 ;  reversing  S.  0.,  20  /<«.,  167. 

254.  The  general  rule  is  that  while  the  goods 
remain  in  the  possession  of  persons  oonoerned 
in  transporting  them  to  the  place  of  destina- 
tion, they  are  subject  to  the  seller's  right  of 
stoppage  in  transit  It  is  not  material  whether 
they  are  in  the  hands  of  carrier,  depositary, 
or  agent  for  forwarding,  nor  by  which  of  the 
parties  such  middleman  is  employed.  The 
right  to  stop  continues  until  the  goods  oome 
to  the  hands  of  some  one  who  holds  them  to 
the  use  of  the  buyer,  unconnected  with  the 
business  of  forwarding  them.  Gt.  o/Appeak 
1858,  Harris  «.  Pratt,  17-^.  F.  {Z.  Smith),  249; 
afilrming  S.  0.,  eub  nom.  Harris  t.  Hart,  6 
Ihier,  606.  S.  P.,  Supreme  Gt.,  1886,  Bnck- 
ley  V.  Fumiss,  15  Wend.,  187 ;  S.  0.  again, 
1887,  17  Id.,  604. 

255.  The  right  of  stoppage  is  not  termi- 
nated by  the  goods  coming  to  the  hands  of  a 
mere  shipping  agent,  although  he  is  appointed 
by  the  buyer,  and  though  he  is  to  await  far- 
ther directions  respecting  the  time  and  manner 
of  shipping  the  goods  to  the  buyer,  if  sach 
shipment  is  to  be  to  a  place  previously  fixed. 
lb. 

256.  How  It  may  be  derastad  Thon^ 
some  parcels  of  the  goods  have  reached  the 
vendee,  the  residue  may  be  stopped  in  transit. 
Supreme  Gt,  1887,  Buckley  e.  Fumiss,  17 
Wend.,  604;  affirming  15  Id.^  187. 

257.  The  right  of  stoppage  in  tranmt  is  not 
devested  by  the  goods  being  seixed  by  rirtne 
of  an  attachment  or  execution  at  the  suit  of  a 
creditor  of  the  purchaser,  when  the  right  is 
exercised  before  the  transit  is  at  an  end.  ^k- 
preme  Gt.,  1886,  Buckley  «.  Furniss,  16  Wend.^ 
187;  S.  0.  again,  1887, 17  Id.,  504. 

25a  Demand.  The  defendants,  in  New 
York,  ordered  goods  from  the  plainfaffi,  in 
England.  The  goods  arrived,  were  entered 
at  the  custom-house,  and  carried  from  the 
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ahip  to  the  pablio  store  and  stored  at  the  de- 
fendants' risk;  bat  before  the  duties  were 
paid,  defendants  beoame  insolvent.  Plaintifb 
made  a  demand  upon  the  dtfendanU  for  the 
goods. 

HM^  bj  the  Supreme  Oonrt,  that  the  entry 
of  the  goods,  and  storage  at  defendants'  risk, 
gave  them  a  oonstruotire  possession,  and  ter- 
minated the  transit  1845,  Mottram  e.  Heyer, 
1  Den.,  488. 

SeiU,  by  the  Oonrt  of  Errors,  that  even  if 
this  were  not  so,  the  demand  made  by  plain- 
tiffs was  not  snfBcient  to  revest  the  goods  in 
plaintiffB.  It  onght  to  have  been  made,  not 
upon  defendants,  bnt  upon  the  customs  officer 
hsTing  the  goods  in  chaige.  1846,  Mottram  e. 
Heyer,  5  Den.,  629. 

X.  Rkboedies  betwken  Butbb  and 
Sellbs. 

359.  Aotton  for  the  pcloei.  Where  a  seller 
proves  actual  possession  and  control  in  him- 
self^ and  the  feict  of  sale  and  delivery,  he  is 
not  bound  to  give  evidence  of  his  own  title  in 
order  to  sustain  an  action  for  the  price  of  the 
property  sold,  and  the  purchaser  cannot  deny 
the  seller's  title  after  having  actually  enjoyed 
the  benefit  of  the  bargain.  Hf,  T.  (Jam,  PL, 
1865,  Fitzpatrick  9.  Oaplin,  4  E,  D.  Smith,  865. 

260.  An  action  will  not  lie  for  goods  sold 
and  delivered,  where  there  has  been  no  deliv- 
ery. There  must  be  an  actual  or  constructive 
delivery.  Supreme  CU,  1858,  Evans  e.  Harris, 
19  Barh.,  416. 

261.  An  order  for  goods  given  by  defendant 
and  in  possession  of  plaintiff,  is  presumptive 
evidence  sufficient  to  entitle  plaintiff  to  re- 
cover the  price.  Orders  for  goods  differ  from 
orders  for  money,  which  are  presumed  to  be 
drawn  on  funds  of  the  drawer  in  hands  of  the 
drawee.  Supreme  Ot,  1883,  Alvord  «.  Baker, 
9  Wend,,  828. 

262.  One  who,  on  purchasing  goods,  takes 
a  due-bill  payable  in  goods,  and  they  are  se- 
lected by  and  delivered  to  his  transferee,  is 
liable  in  assumpsit  for  goods  sold.  Supreme 
€t,,  1848,  Monroe  v.  Hoff;  6  Den,,  860. 

263.  Where  goods  are  sold  to  be  paid  for 
by  a  particular  note,  which  is  not  delivered, 
the  seller,  though  he  cannot  sue  on  the  com- 
mon counts  for  goods  sold  until  the  credit  ex- 
pires, may  immediately  maintain  an  action  for 
breach  of  the  agreement  to  deliver  the  note, 
and  recover  the  value  of  the  goods  as  dam- 


ages. Supreme  Ot,,  1889,  Hanna  v.  Mills,  21 
Wend,,  90;  Yale  e.  Ooddington,  Id,,  175. 

264.  Dafencei.  Where  the  property  bought 
is  received  and  retained,  a  defect  in  quality 
cannot  be  regarded  as  a  fiailure  of  considera- 
tion. Even  if  thete  was  a  warranty  of  quality, 
the  breach  creates  not  a  defence,  strictly,  to 
the  action,  on  a  note  given  for  the  purchase- 
money,  but  a  counter-right  of  action  in  the 
vendee.  K  T,  Superior  Qt,,  1858,  Gillespie  €. 
Torrance,  7  AlibotW  Pr,,  462. 

26&  The  purchaser  of  a  specific  lot  of  tim- 
ber, warranted  of  first  quality,  ci^nnot,  if  the 
whole  lot  that  he  bargained  for  is  delivered  to 
him  and  retained,  claim  a  deficiency  in  quan- 
tity, on  the  ground  that  a  part  of  the  timber 
has  proved  to  be  refuse,  and  therefore  he  has 
not  received  as  much  first  quality  timber  as 
he  bargained  for.  That  the  entire  purchase 
included  some  refuse  timber  as  weU  as  the 
first  quality,  makes  no  difference.    lb. 

266.  Relief  in  eqtdty.  Where  the  article  sold 
is  of  some  value,  and  the  sale  is  without  fraud 
or  warranty,  chancery  will  not  rescind  the 
sale  or  relieve  the  purchaser  upon  the  ground 
that  he  has  paid  a  very  extravagant  price. 
So  held,  on  a  sale  of  corporate  stock  of  a  spec- 
ulative character.  Ohaneery,  1888,  Moffat  e. 
Winslow,  7  Pcnge,  124. 

267.  On  warranty.  A  buyer  of  several  ar- 
ticles under  warranty  gave  three  notes  for  the 
price.  Having  paid  two,  and  being  sued  on 
the  third, — Held,  he  might  show  a  breach  of 
warranty  in  respect  to  one  of  the  articles, 
either  to  bar  or  reduce  the  recovery.  Supreme 
Ot,,  1888,  Judd  0.  Dennison,  10  Wend,,  51S. 

268.  Where  goods  are  sold  under  a  warranty 
as  to  quality,  and  there  is  no  fraud,  nor  any 
stipulation  for  a  return,  although  the  warranty 
is  broken,  the  buyer  cannot  rescind  the  con- 
tract and  return  the  goods  and  recover  back 
the  price.  EQs  remedy  is  by  action  on  the 
warranty.  Supreme  Ct,,  1842,  Yoorhees  tj. 
Earl,  2  Hill,  288 ;  1848,  Gary  «.  Gruman,  4 
Id.,  625. 

269.  Otherwise,  where  the  sale  was  merely 
executory,  or  fraud  on  the  part  of  the  seller  is 
shown.  In  such  case,  buyer  may  rescind ;  but 
he  must  offer  to  restore  the  whole  subject- 
matter  of  the  sale.  Supreme  Ct,,  1842,  Yoor- 
hees e.  Earl,  2  Eill,  288. 

270.  When  there  is  a  warranty  of  quality, 
the  -buyer  is  not  bound,  on  discovering  a  de- 
fect, to  return  the  goods  in  order  to  sustain  an 
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•etion  for  a  breach.  It  Ib  donbtfal  whether 
he  has  the  right  to  do  this.  He  may,  without 
offeriDg  to  return,  sue  for  hii  damagee,  or  re- 
coup them  in  the  seller's  action  for  the  price. 
€t.  ofAppeaU,  1856,  MnUer  o.  Eno,  14  K  T. 
(4  Eem,)^  697;  reversing  S.  0.,  8  Duer^  421. 
Ct.  of  Emm,  1887,  Waring  «.  Mason,  18  F«Mt, 
425.*^  Supreme  Oty  1884,  Boorman  e.  Jenkins, 
12  Id.,  666. 

271.  To  sustain  an  action  upon  a  warranty, 
)t  is  not  necessary  that  all  the  representations 
made  by  the  defendant  should  be  fialse,  or  all 
actionable.  If  any  part  of  the  representations 
are  so,  it  will  suffice.  Supreme  Ct,,  1857, 
Sweet  V.  Bradley,  24  Ba/rl.,  549. 

272.  Upon  a  warranty,  a  seller  is  accounta- 
ble for  any  defect,  whether  he  knew  it  or  not. 
Upon  a  mere  representation  as  to  quality,  he 
is  not  liable  for  damages  unless  he  knew  it  to 
be  false.  Supreme  Ct.,  1849,  Oarley  «.  Wil- 
kins,  6  Bivrh,,  567.  Compare  Edick  «.  Grim, 
10  Id.,  445. 

273.  Mere  'wsjit  of  title  in  the  seller  of 
goods  is  not,  though  false  assertions  of  title 
may  be,  a  grouud  of  action  to  recover  back  the 
price,  if  there  has  been  no  recovery  by  the  true 
owner  against  the  buyer.  Supreme  Ct,,  1840, 
Oase  V.  Hall,  24  Wend,,  102. 

274.  Agreement  for  retuxn.  Upon  the 
sale  of  a  slave,  it  was  agreed  that  if  ^e  pur- 
chaser did  not  like  him,  he  might  retam  him, 
and  the  seller  would  refund  the  purchase- 
money,  —  J9tfZ<2,  obligatory  up<Hi  the  seller. 
Supreme  Ct,,  1801,  Giles  «.  Bradley,  2  Johne. 
Cos,,  268. 

275.  On  the  sale  of  a  horse,  it  was  agreed 
that  the  buyer  might,  within  a  reasonable  time, 
return  it  and  receive  back  the  price,  if  returned 
in  ajB^good  condition  as  at  the  time  of  delivery, 
the  buyer  afterwards  returned  the  horse  to  the 
seller,  who  received  it  without  objection  and 
repaid  the  price.  Held,  that  the  seller  could 
not  afterwards  sue  the  buyer  for  deterioration 
of  the  horse  not  arishoig  from  a  secret  injury. 
Supreme  Ct.,  1816,  Lord  v.  Kenny,  18  Johru., 
219.* 

276.  The  seller  of  a  chattel  agreed  that  the 
purchaser,  if  dissatisfied,  might  return  it,  with- 
in a  certain  time,  and  take  another.  The  pur- 
chaser did  return  it,  but  refused  to  take  an- 
other though  offered.  IMd,  he  was  not  en- 
titled to  any  abatement  upon  his  note  for  the 


*  Compare  Sprague  v,  Blake,  20  Wend,,  61. 


price,  for  defects  in  the  article  originally 
furnished.  Supreme  Ct,  1841,  Pinney  «.  HtIL 
1  Mill,  89. 

277.  Iden.  The  rule  by  which  the  veedor 
of  land  has  a  lien  for  the  purohase-moii^  as 
against  the  original  vendee,  is  confined  to  sales 
of  real  estate.  There  is  no  such  lien  in  CiTor 
of  the  seller  of  a  chattel.  Ct.  efJBrron,  1880, 
Lupin  V,  Marie,  6  Wend.,  77. 

278.  Where  goods  are  sold  and  delivered 
conditionally,  the  buyer  receives  them  astrns* 
tee  for  the  owner,  and  the  owner  has  an  equi- 
table lien  upon  them  in  the  hands  of  the  bojer 
or  his  voluntary  assignee.  Chancery,  1823, 
Haggerty  v.  Palmer,  6  Johm.  Ck,  487;  S.  P^ 
1829,  Haggerty  €.  Duane,  1  Paige,  821.  S^- 
preme  Ct,,  1816,  Palmer  e.  Hand,  18  Johnt., 
484. 

279.  Resale.  The  buyer  should,  on  the 
day  fixed  for  the  delivery,  pay  the  price  and 
take  the  goods  away.  If  he  fiails,  the  latter 
may  sell  them,  upon  notice  to  him,  and  look 
to  him  for  the  deficiency,  if  any,  by  way  of 
damages.  Supreme  Ct.,  1810,  Sands  «.  Taylor, 
6  Johne,,  896 ;  1886,  Bement  e.  Smith,  15 
Wend.,  498.  Compare  Healy  v.  Utly,  1  Cen^ 
846. 

280.  Where,  after  the  sale  is  so  £ar  com- 
pleted that  the  property  is  changed,  the  buyer 
refuses  to  receive  the  goods,  this  oonatitDtes 
the  seller  his  agent  to  manage  them;  and  the 
latter,  giving  the  buyer  notice,  may  sell  tbe 
goods  at  auction,  and  recover  the  differeoce 
between  the  contract  price  and  that  retlizeJ 
at  the  sale,  from  the  bnyer.  Supreme  Ct., 
1810,  Sands  v.  Taylor,  6  Johne.,  895, 404. 

281.  A  seller  after  he  has  notified  the  bayer 
of  his  readiness  to  deliver,  and  has  waited  i 
reasonable  time  for  the  buyer  to  tnke  away 
the  goods,  may  resell  the  property,  and  the 
buyer  will  be  liable  to  make  good  anylo» 
that  may  arise  on  the  resale.  JV.  7.  Con. 
PL,  1862,  Bogart «.  O'Began,  1  E.  D.  SmU^ 
590. 

282.  What  is  a  reasonable  time  in  sach 
case.    Ib. 

283.  A  sale  of  goods  at  a  fixed  price  les 
four  per  cent  for  cash,  payable  on  a  certain 
day,  is  a  sale  for  cash,  and  not  on  a  credit  for 
the  price.  On  the  buyer's  de&ult  on  the  day 
named,  the  seller  may  resell  the  goods  on  no- 
tice to  the  buyer,  and  look  to  him  for  the  d^ 
ficiency  by  way  of  damages  for  the  breach  of 
the  contract    [6  Johns.,  896 ;  2  Kent's  OoBm 
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504;  15  Wend.,  497;  8Martin,402;  SCampb., 
426 ;  4  Bing.,  7^.]  iVl  Y.  Supwior  Ct,  1848, 
X)rooks  «.  Moore,  1  Semdf,^  397 ;  following  6 
Johni,y  895. 

184.  The  seller  mtist  dispose  of  the  goods 
in  good  faiUi,  and  according  to  the  nsnal 
mode.  There  Is  no  mle  requiring  the  resale 
to  be  at  auction.  N.  F.  aup&rior  Ot,^  1848, 
Crooks  «.  Moore,  1  Scmdf,^  297. 

285.  The  buyer  is  not  entitled  to  specific 
notice  of  the  time  and  place  of  the  resale. 
K.  T,  Com.  Ply  1852,  Bogart  «.  O'Regan,  1 
B,  27.  Smith,  590. 

286L  If  Uie  buyer  offers  to  return  the  goods, 
and  the  seller  accepts  them,  and  treats  them 
as  his  own,  this  is  a  rescission  of  the  sale ;  and 
the  seller  cannot  afterwards  recoTer  a  differ- 
ence between  the  sum  he  resells  them  for  and 
the  contract  price.  Supreme  Ot.,  1828,  Healy 
«.  Utly,  1  Ciw.,  345. 

887.  Bhoit  xneaanre  in  dry-goods,  penalty 
of  double  the  amount  of  defidenoy  imposed  for. 
Xaw«</ 1650,  678,  ch.  807. 

As  to  Auction  Sales,  see  AuonoN  and 
Atjotionber. 
As  to  sales  on  Ezectition,  see  EzxonnoK. 
As  to  Judicial  Sales,  see  Judioial  Sals. 


The  act  of  1848 — giving  a  bounty  on  salt 
exported  from  the  State  (repealed,  8  Rn,  Stat^ 
8  ed.,  497,  §  1) — ^is  not  to  be  construed  as  giv- 
ing more  than  one  bounty  upon  the  exportation 
of  the  same  salt.  Supreme  Ot,^  1844,  Mop, 
Burnet,  6  BiU,  897. 


SALT-SPRXXfOS. 

1.  Never  to  be  sold  or  disposed  of.  Lands 
contiguous  thereto,  how  disposed  of.  Ooiui,  qf 
1846,  art.  7,  §  7. 

2.  Statutes  regulating  use.  1  Beo,  S^y'6  ed., 
641-684. 

3.  Authority  to  seU.  The  provision  of 
Laws  of  1848,  468, — authorizing  the  commis- 
siouers  of  the  land-office  to  sell  ^^  such  portion 
of  the  Onondaga  Salt-springs  Reservation  as 
are  not  occupied  for  the  manufacture  of  salt, 
and  which  they  shall  deem  unsuited  for  the 
purpose," — makes  them  judges  of  the  fact  of 
unfitness,  and  a  patent  issued  in  pursuance  of 


a  Bale  by  them  is  conclusive  of  the  faet.  Su- 
preme Ct.^  1850,  Parmelee  e.  Oswego  4^  Syra- 
cuse B.  E.  Co.,*  7  Barb,,  599. 

4.  EhrecttGoi  of  works  a  oonditlon  pre- 
oedsBt  Where  lands  are  set  apart  to  an 
applicant,  by  t^e  deed  or  license  of  the  com- 
missioners of  the  land- office,  for  the  purpose 
of  erecting  works  thereon  for  the  manufac- 
ture of  coarse  salt,  pursuant  to  the  provisions 
of  art.  4^  tit  10,  oh.  9,  pt.  1^  of  the  Revised 
Statutes,  the  interest  of  the  lioensees  in  such 
lands,  is  subject  to  the  condition  precedent  of 
their  erecting  works  thereon  for  the  purpose 
of  such  manufeuiture  within  four  years  from 
the  time  when  they  are  so  set  apart,  and  so 
far  as  the  lands  are  not  covered  with  such 
erections  such  interest  ceases  at  the  expiration 
of  that  time,  by  foroe  of  the  breach  and  with- 
out an  entry.  Ot,  o/AppeaU,  1851,  Parmelee 
e.  Oswego  &  Syracuse  R.  R.  Co.,  6  K  F.  (2 
Seld.\  74;  affirming  S.  0.,  7  Barh.,  599. 

5.  The  lioensees  have  no  interest  whatever 
in  the  unoccupied  lands  after  breach;  and 
cannot  maintain  ejectment  against  persons 
entering  thereon  under  tetters-patent  issued 
by  the  State,  whether  issued  in  accordance 
with  law  or  not.  The  validity  of  such  letters- 
patent  cannot  be  questioned  by  persons  wrong- 
fully in  possession  of  the  land.    lb, 

6.  The  diversion  of  an  entire  lot,  and  an 
appropriation  of  it  to  the  purposes  of  keeping 
a  tavern, — MMj  to  work  a  forfeiture  of  the 
lease,  under  the  aot^of  1888.  Supreme  CL 
(1847?),  Williams  ode,  Marks,  cited  in  Has- 
brook  f>.  Paddock,  1  B<urh.,  685,  641. 

Otherwise,  of  a  diversion  of  a  part  of  a  lot. 
Sp,  7.,  1847,  Haabrook  «.  Paddock,  1  B<vrb,y 
686. 

As  to  the  construction  and  effect  of  the 
constitutional  provisions  on  this  subject,  see 
CoKsnTUTioNAL  Law,  271,  800,  801. 


SAiiVAan 

1.  The  principle  of  the  nuuritUne  law; 

that  goods  contained  in  a  vessel  sunk  or  aban- 
doned at  sea  are  derelict,  and  the  finder  who 
recovers  them  has  by  the  maritime  law  a  lien 
for  salvage,  applies  to  the  case  of  loss  in  the 
waters  of  a  river  navigable  firom  the  sea,  and 
within  the  ebb  and  flow  of  the  tide,  though 


*  AfEirraed,  Ct,  o/AppwU,  1851, 6  N,  7,  (2  SeUL,)^  74. 
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within  the  bodj  of  a  oonntj ;  and  a  yessel  or 
its  cargo  may  be  derelict,  and  a  salvage  ser- 
vice may  be  rendered  and  a  lien  therefor  ac- 
qaired  there,  as  well  as  upon  the  high  seas. 
It  is  sufficient,  if  it  be  within  the  bounds  of 
admiralty  jurisdiction.  Ct.  of  Appeals,  1858, 
Baker  v,  Hoag,  7  K  Y.  (8  3eld.),  656. 

2.  That  whether  the  thing  is  or  not  a  legal 
derelict,  only  affects  the  question  of  the  rate 
of  salvage  in  the  particular  case.    lb. 

3.  Recaptuxlxig  a  vessel,  which  had  been 
taken  by  a  friendly  power,  raises  no  claim  for 
salvage,  for  such  a  retaking  is  unlawful.  [1 
Oranch,  28.]  Supreme  Ct,,  1806,  Peck  v. 
Randall,  1  Johns,,  166. 

4.  When  there  la  no  espreas  agreement, 
the  circumstances  of  each  case  must  govern  in 
determining  whether  the  services  rendered 
are  to  be  compensated  on  a  qttantum  meruit, 
or  as  salvage.  Where  the  vessel  in  peril  was 
grounded  in  a  river,  but  not  derelict,  and 
plaintiff  was  employed  with  others,  and  it  did 
not  appear  that  his  compensation  was  depend- 
ent upon  success; — Held,  that  the  plaintiff 
was  not  entitled  to  recover  a  salvage  compen- 
sation. K  Y.  Superior  Ct,,  1860,  Sturgis  v. 
Law,  8  Sancif,,  461. 

As  to  Jurisdiction  of  cases  of  salvage,  see 
SuPESiOB  OouBT  OP  N.  Y. ;  Svpbsmb  Ooubt. 


aATXBFACTION  OF  PART  OF  PLAIN- 
Tnvd  CLAIM. 

1.  *'When  the  answer  of  the  defendant, 
mresdy,  or  by  not  denying,  admits  part  of  the 
plaintiffs  claim  to  be  just,  the  court,  on  motion, 
may  order  such  defendant  to  satisfy  that  part  of 
the  claim,  and  may  enforce  the  order  as  it  en- 
forces 9k judgment  or  provisional  remedy."*  Code 
of  Fro. f  S  244,  last  paragraph. 

2.  Before  this  proviaion  was  enacted  plain- 
tiff was  allo^^d  judgment,  on  motion  under 
§  246,  for  the  part  not  denied.  Supreme  Ct,, 
Sp,  T.,  1860,  Tracy  ©.  Humphrey,  6  How,  Pr,, 
166;  8.  0.,  8  Code  R,  190. 

3.  Payment  to  third  party.  Where  it  ap- 
pears by  the  pleadings  that  the  plaintiff  de- 
posited money  with  the  defendant  to  pay  for 
him  to  a  third  party  (the  defendant  being 
surety  for  the  payment  thereof  to  such  third 
party),  which  money  is  in  defendant's  posses- 


*  The  words  in  italics  were  inserted  by  the  amend- 
ment of  1857,  sabeequently  to  many  former  deoi- 
«ion8  stated  in  the  text. 


sion,  the  court  will  order  it  to  be  deporited  in 
court,  or  paid  to  such  third  party.  [Oode  of 
1861,  §  244,  subd,  6.}  N.  Y,  St^erior  (k, 
1861,  Bnrhans  «.  Oasey,  4  Scm^.,  706. 

4.  Where  a  snzvi'ving  partner,  saed  by 
the  administrator  of  the  deceased  partner  for 
an  account,  admits  a  balance  in  his  hands  due 
to  such  partner's  estate,  but  makes  daiim 
against  the  decedent,  and  against  the  partoer- 
ship,  he  may  be  ordered,  under  §  244  of  the 
Code,  to  pay  over  such  balance,  less  the  coq- 
tested  claims  against  the  decedent,  on  the 
administrator  giving  eecurity  to  pay  the  d^ 
cedent's  proportion  of  the  claims  against  the 
estate,  and  of  the  costs  and  expenses.  K.  7. 
Superior  Ct,,  1851,  Roberts  v.  Law,  4  Smdf^ 
642. 

5.  Pcut  of  claim.  The  power  of  the  court 
to  order  satisfaction  of  that  part  of  the  plain- 
tiff's claim  admitted  by  the  answer  to  be  jost, 
is  not  confined  to  cases  in  which  one  or  more 
of  several  disdnot  items  claimed  is  admitted^ 
but  such  an  order  may  be  made  where  a  p«n 
of  a  sum  claimed  is  admitted  to  be  dne.  K. 
Y,  Com,  PL,  Sp.  T.,  1856,  Quintard  «.  Seoor, 
8  E.  D,  Smith,  614 ;  8. 0.,  1  Abbotts'  Pr,,  893; 
but  see  Russell  o.  Meacham,  16  Hoto,  Pr,,  198. 

6.  When  a  fund  in  litigation  has  been 
brought  into  court,  and  the  answer  of  defend- 
ant admits  a  part  of  it  to  be  due  to  the  plain- 
tiff, but  disputes  his  claim  to  the  residoe— the 
court  may  order  the  sum  admitted  to  be  dae 
to  be  paid  over  to  the  plaintiff  without  pr^Q- 
dice  to  his  further  claims.  K.  Y,  Cm.  P^ 
1866,  Merritt  v.  Thompson,  8  E,  R  Smith, 
699;  S.  0.,  1  Abbotts'  Pr.,  228;  10  Sw.Pr, 
428. 

7.  Prevloiu  offiBni  by  the  defendant  to  pay 
that  sum  to  the  plaintiff  in  full  satisfaction  of 
his  claims,  form  no  reason  why  such  an  order 
should  be  refused.  lb,  K  Y.  Superior  CU 
1865,  Dusenberry  «.  Woodward,  1  AbbotU'Pr, 
448;  qualifying  Smith  v.Olssen,  4  iSin^/'.,  711 

aPrevionaoffer.  Present  Inability.  The 
court  will  not  order  satisfaction  of  a  part  of 
the  plaintiff's  claim  admitted  by  the  answer, 
where  the  answer  shows  the  defendant  has 
frequently  offered  to  pay  the  sum  admitted, 
but  the  plaintiff  has  refused  to  receive  it,  and 
it  does  not  appear  that  defendant  is  now  able 
to  pay  it.  Supreme  Ct,,  Sp.  T.,  1866,  Si. 
John  «.  Thome,  2  AbbotW  Pr.,  166. 

9.  Where  defendant  by  answer  admits  a 
part  of  plaintiff's  ddm  to  be  jost,  an  order 
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reqniring  him  to  satisfy  snob  part,  will  be 
made  in  the  Oommon  Pleas,  notwithstanding 
that  the  defendant  has  made  an  offer  in  writ- 
ing to  allow  the  phuntiff  to  take  judgment  for 
the  sum  admitted  to  be  due ;  and  such  an  or- 
der will  be  enforced  bj  attachment,  if  neces- 
sary. K  Y,  Com.  Plj  1866,  Myers  v.  Trimble, 
3  H.  D.  Smith,  607 ;  8. 0.,  1  AblotU'  Pt^  220, 
399 ;  Sp,  71,  Quintard  v.  Secor,  8  E.  D,  Smith, 
614;  8.  0.,  1  AhhotW  Pr.,  898. 

10.  What  ia  an  admiaaioii.  An  answer 
denying  plaintiff's  daim,  and  averring  that  he 
is  not  entitled  to  more  than  a  sum  named,  less 
than  that  in  the  complaint,  is  not  such  an  ad- 
mission that  the  court  will  order  payment 
IT.  F.  Superior  Ot.y  1861,  Dolan  v.  Petty,  4 
&n4/:,  678. 

11.  Payment  should  not  be  ordered  (under 
section  244,  snbd.  6),  unless  the  answer  con- 
tains a  phiin,  explicit,  and  full  admission  that 
a  definite  sum  is  due  to  the  plaintiffl  This 
provision  of  the  Oode  is  regarded  as  going  no 
further  than  the  rule  which  prevailed  in  the 
bourt  of  Chancery,  under  which  it  was  settled 
that  an  application  to  order  the  payment  of 
money  into  court,  or  to  a  party  before  final 
decree,  must  be  founded  upon  a  full  and  ex- 
plicit admission  by  the  defendant  of  the  sum 
due.  Such  order  will  not  be  made,  therefore, 
when,  to  ascertain  whether  a  specific  sum  is 
due,  a  critical  examination  of  the  pleadings  or 
of  books  and  accounts  is  necessary.  N".  F. 
Superior  Ot.,  1868,  Ooursen  v.  Hamlin,  2  Duer, 
618 ;  but  see  the  section  as  amended,  supra,  1. 

12.  A  concession  in  the  answer  that  not 
more  than  a  certain  sum  was  due,  is  a  suffi- 
cient admission  of  that  sum  as  a  part  of  plain- 
tiff's claim.  K  F.  Oom.  PI,  8p.  T^  1866, 
Quintard  v.  Secor,  8  E.  D.  Smith,  614;  8.  0., 
1  AJ^tU'  iV.,  898. 

13.  It  is  not  enough  to  authorize  an  order 
under  the  last  clause  of  section  244  of  the 
Code,  that  the  defendants  admit  that  they 
hold  a  part  of  the  fund  which  the  plaintiff 
seeks  to  recover,  if  they  do  not  admit  the 
plaintiff's  right  to  the  fund.  Supreme  Ot., 
Sp,  T.,  1866,  Bender  o.  Sherwood,  16  How. 
Pr.,  268. 

14.  In  an  action  upon  a  draft,  the  answer 
alleged  that  it  was  given  for  the  price  of  goods 
sold  by  the  plaintiff,  and  averred  a  breach  of 
warranty,  and  claimed  to  recoup  damages 
therefor  to  a  part  of  the  amount.  Bold,  a 
proper  case  for  an  order,  under  section  244  of 


the  Oode,  directing  the  defendant  to  satisfy' 
the  residue  of  plaintiff's  claim.  K  F.  Oom. 
PI,  1868,  Baker  v.  Nussbaum,  1  Eilt^  649. 

15.  One  of  several  olaima.  In  an  action 
upon  several  separate  causes  of  action,  aris- 
ing on  contract,  if  to  one  of  them  defendant 
interposes  no  defence,  an  order  requiring  him 
to  pay  the  amount  of  that  cause  of  action,  to 
be  enforced  by  execution,  should  be  granted. 
Supreme  Ct,,  Sp,  T,,  1868,  Russell  «.  Meach- 
am,  16  How.  Pr.,  193. 

16.  Unforcincpi  The  court  have  the  power 
to  enforce  the  order  by  imprisonment;  though 
they  should  not  do  so  where  the  debtor  is  un- 
able to  pay.  N.  F.  Com.  PL,  1866,  Myers  v, 
Trimble,  8  E,  D.  Smith,  607;  8. 0.,  1  AllotU^ 
Pr,,  220,  899;  Sp.  T,,  Quintard  «.  Secor,  3 
E.  D.  Smith,  614;  S.  C,  1  AlhotW  Pr,,  893. 

Nor  except  to  enforce  payment  of  moneys 
held  in  a  fiduciary  capacity.  N,  F.  Superior 
Ct.,  1866,  Dusenberry  o.  Woodward,  1  Ahbotte^ 
Pr.,  443 ;  disapproving  Myers  o.  Trimble,  and 
Merritt «.  Thompson,  tupra. 

17.  The  plaintiff  sued  the  buyer  of  goods 
for  damages,  charging  him  with  a  conversion 
of  them,  in  having  sold  them  as  his  own,  when 
he  had  not  complied  with  the  conditions  of 
the  sale.  Defendant  denied  the  conversion^ 
but  admitted  his  indebtedness.  Held^  that  an 
order  under  §  244,  requiring  payment  of  the 
indebtedness,  should  not  be  allowed.  It  would 
authorize  defendants  imprisonment.  Supreme 
Ct,  (18661),  Slawson  «.  Oonkey,  10-flbw.  Pr,, 
67 ;  reversing,  it  teema,  Slauson  «.  Oonkey,  1 
Abbotts'  Pr.,  228. 

18b  Satisfaction  of  a  part  of  plaintiff's  daim, 
admitted  by  the  defendant's  answer  to  be  just, 
should  not  be  ordered,  where  the  claim  is  one 
on  which  the  defendant  is  exempted  from  im- 
prisonment by  the*  Non-imprisonment  Act  of 
1881 ;  for  in  such  case  the  order  ought  not  to 
be  enforced,  as  a  provisional  remedy,  by  at- 
tachment for  contempt.  Supreme  Ct,,  Cham- 
bers, 1866,  Lane  v.  Loeee,  11  How,  Pr.,  860; 
8.  0.,  2  Abbotts'  Pr,,  129.  Approved,  Gen. 
T.,  1867,  Duncan  t,  Ainslie,  26  Barb.,  199 ; 
and  see  Bussell  o.  Meaoham,  16  How,  Pr,, 
193. 

19.  Judgment  Under  the  Oode,  §  244^  last 
clause,  as  amended,  1867, — ^allowing  the  order 
to  be  enforced  as  a  provisional  remedy,  or  as  a 
Judgment, — ^the  court  may  direct  Judgment  to 
be  given  for  the  plaintiff  for  the  amount  of  the 
claim  admitted  to  be  just,  without  prejudice  to 
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his  right  to  proceed  in  the  suit  for  the  balance 
claimed  by  him.  Supreme  CL,  1857,  Dancan 
0.  Ainalie,  26  Barb.,  199. 


8ATURDAT. 

1.  Peraona  keeping  it  religiously-,  exempt 
from  jury  and  militia*  duty  thereon.  Lawt  af 
1847,  461,  oh.  849,  §1. 

2.  Judgment.  Under  the  Laws  of  1889, 
885,  ch.  867,t — which  provided  that  no  pro- 
cess, jadgment,  ^.,  served  or  executed  on 
Saturday,  by  or  upon  a  person  keeping  that 
day  religiously,  should  be  valid, — service  of 
process  on  another  day  returnable  on  that  day, 
and  judgment  by  de&ult  on  that  day,  are  not 
prohibited.  Rendering  a  Judgment  is  not  serv- 
ing or  executing.  Supreme  Ot,^  1845,  Maxson 
V,  Annas,  1  Den,,  204. 

3.  IfaUdoosly  causing  process  to  be  served  on 
such  persons  on  that  day,  or  returnable  on  that 
day,  or  procuring  adjournment  of  suit  against 
such  person  to  such  day,  a  misdemeanor.  Lawt 
«/1847,  451,  ch.  849,  §§2,  8. 


SAVINaS-BANKa 

BufXDra,  11-85, 188-189. 


SdRB  FACIAS. 

1.  How  fisr  a  new  proo«adliig;  Although 
for  some  purposes  a  eeire  faeiae  is  considered 
and  treated  as  an  action,  still,  if  the  object  of 
the  proceeding  is  to  revive  a  judgment,  it  is  a 
proceeding  in  the  original  action,  and  is  but  a 
continuation  thereof.  [1  T.  R.,  888 ;  2  Ohitt 
ArchK,  598 ;  Grah.  Pr.,  649.]  Chancery,  1885, 
Diekey  e.  Chraig,  5  Paige,  288.  Oompare  in- 
fra, 12,  41. 

a.  Forfeitare  of  franohiae.  Soire  faeiae, 
tustituted  by  government,  is  the  proper  rem- 
edy against  a  corporation  for  a  misuser  or  non- 
user  of  its  privileges,  which  works  a  forfeit- 
ure. [5  Tyng,  280.]  Ohanaery,  1821,  Blee  e. 
Bloom,t  5  Johns.  Ch.,  866. 


*  But  aee  the  general  militia  act  of  1862,  Laws  of 
1863,  881,  oh.  477,  whioh  enamerates  ezoeptfona  not 
inclading  this  ($  1),  and  repeals  all  inoonaiatent  aots 
(«819). 

t  Repealed,  1847, 451,  oh.  849. 

X  Beveraed  on  the  merits,  19  Johns.,  4M. 


3.  If  after  a  jndgaiaat  In  fisvor  of  Iras- 
band  and  wlla^  on  a  hood  to  them  jointly  for 
their  support,  the  hu^and  dies,  the  interest 
survives  to  the  wife,  and  on  her  subeeqtieDt 
death,  her  executors  may  bring  a  scire  fadat 
on  the  judgment.  Supreme  Ct.,  181$,  Scboon- 
maker  v.  Elmendorf,  10  Johns.,  49. 

4.  Wherever  tkere  la  a  oliange  of  pertiea, 
by  marriage,  bankruptcy,  or  death,  whereby 
other  parties  become  interested  in  the  ezeca- 
tion  of  the  judgment,  a  scire  facias  is  neoes- 
sary  to  make  such  new  person  a  party  to  the 
judgment.  [Tidd's  Pr.,  1021.]  Supreme  Ot., 
1820,  Johnson  e.  Parmeiy,  17  Johns.,  271. 

5.  In  debt  on  a  bond  conditioned  for  pay- 
ment in  instalments,  after  judgment  it  ia  not 
necessary  to  have  a  scire  facias  to  warrant  a&  ^ 
execution  for  subsequent  arrears.  Supreme 
Ct.,  1880,  Wood  e.  Wood,  8  Wend.,  454.  Fol- 
lowed, 1848,  Harmon  e.  Dedrick,  8  Barb.,  m. 

6.  Tbo  pcovialon  of  2  Rev.  Stat,  2  ed., 
808,  81  2,  8,— -that  writs  of  seirefaeias  shall 
be  issued  to  continue  a  suit  by  or  against  ^ . 
repreeentativee  of  either  party  who  shall  haTe 
died  in  the  progress  of  the  suit,— is  a  mere 
declaration  that  such  writs  may  issue,  as  tlidre- 
toibre  they  had  done;  and  adds  nothing  to 
the  law.  Supreme  Ct.,  1888,  Webbw  o.  Us- 
derhill,  19  WML,  447. 

7.  Wben  iaaned.  Under  2  Bev.  Stat,  477, 
f  2,— whioh  requires  that  a  leirtf  faeias  to  re- 
vive a  judgment  against  the  personal  repre- 
sentatives of  the  defendant,  must  be  iasaed 
*'  within  a  year  after  the  cause  for  issuing  it 
shall  arise," — ^the  cause  is  the  death  of  the 
defendant,  bnt  the  year  does  not  begin  to  run 
until  the  personal  representative  qualifies.  ^ 
preme  Ct,,  1840,  COark  9.  Sexton,  28  Wenl, 
477. 

a  In  ejectment^  if  after  judgment  for  the 
plaintiff,  one  of  them  dies,  haibere  facias  may 
issue,  without  any  scire  faeias;  bnt  it  miut 
be  in  their  joint  names.  [1  Archb.,  874';  3 
Saund.,  72,  K.,  n.  8 ;  1  Ld.  Raym.,  244.]  Sk- 
preme  Ct.,  1840,  Howell  e.  Kldridge,  21  TTwA, 
678. 

9.  Stating  judgment  A  seirefaeioim 
the  usual  form,  setting  out  that  execution 
yet  remains  to  be  made,  is  sufficient,  with- 
out showing  in  terms  that  the  judgment  is 
unsatisfied.  Supreme  Ct.,  1841,  Mnrpb/  v. 
Cochran,  1  SiU,  889. 

la  Aaaignment  A  scire  facias  \jjui»- 
I  signee  in  his  own  name  must  set  forth  the 
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assignment,  with  the  oiroaonatanoee  of  time 
and  place ;  bat  need  not  aver  notice  of  it  to 
defendant.  Reciting  the  assignment  as  under 
the  assignor's  hand  and  seal,  sufficiently  shows 
that  it  was  made  npon  a  valaable  considera- 
tion.   SuprtTM  Ot,^  1841,  Marphy  o.  Cochran, 

1  Hill,  339. 

U.  Jnstloe'B  judgment    The  provision  of 

2  Rev.  Stat.,  177,  2  ed.,  §  129,— giving  a  mre 
facias  on  justice's  judgments  docketed,— does 
not  apply  to  a  judgment  rendered  before  the 
enactment.  Suprema  Ot,y  1842,  Johnson  v. 
Bnrrell,  2  Hill,  288. 

12.  A  Bolre  faoiaa  is  a  rait  or  action  with- 
in the  meaning  of  the  act  (2  Bm,  StaU,  2  ed., 
274,  §  6)— providing  that  the  assignee,  for 
value,  of  a  ohoee  in  action,  if  the  assignor  be 
dead  and  there  be  no  executors  or  administra- 
tors, or  if  they  have  no  interest,  dec.,  or  refuse, 
^.,  may  sue  and  recover  in  his  own  name. 
Sfaprmne  Ot,,  1841,  Murphy  e.  Cochran,  1 
Hill,  889. 

13.  Tbe  assignee  of  an  ezecntor  cannot 
proceed  in  his  own  name  on  notes  payable  to 
the  decedent  and  assigned  by  the  executor,  un- 
less the  executor  be  dead,  &c.  SfUfreme  CU, 
1842,  Seeley  v.  Seeley,  2  HUl,  496. 

14.  Title.  In  scire  faeias  on  the  death  of 
the  plaintiff  after  issue,  to  prevent  an  abate- 
ment, and  substitute  those  who  have  snooeeded 
to  his  title,  the  parties  bringing  it  must  show 
that  they  have  succeeded  to  such  claim  of 
title  as  he  had ;  but  need  not  show  that  he 
had  title.  Supreme  GU,  1845,  Boynton  e. 
Hoyt,  1  Den.,  68. 

15.  Pasties.  Where  a  judgment  is  revived 
by  eeire  facias  against  the  original  defendant, 
it  is  not  necessary  to  make  the  terre-tenante 
parties ;  but  only  where  the  original  defend- 
ants are  dead.  [Tidd's  Pr.,  1021 ;  2  Sannd^  7, 
n.  4.]  J3upreme  Ot.,  1814^  Jackson  e.  Shaffer, 
11  Johns^  618. 

16.  That  to  revive  a  judgment  against  a 
devisor,  a  scire  facias  against  his  heirs,  when 
they  took  nothing  by  descent,  is  useless.  Ot, 
ofErrcrs,  1816,  Jackson  o.  Delancy,  18  Johns,, 
686 ;  affirming  S.  C,  11  Id,,  866 ;  and  /see 
Jackson  e.  Robins,  16  Id^  687;  affirming 
8.  C,  16  Id.,  169. 

9  17.  Where  a  judgment-creditor  proceeds 
to  enforce  his  lien  on  the  realty  of  the  de- 
ceased defendant,  and  it  becomes  necessary 
for  that  purpose  to  revive  the  judgment,  he 
must  make  every  person  having  a  fee  in  the 


land  a  party  to  the  proceeding;  and  all  the 
terre-tenants  must  be  parties,  that  they  may  be 
made  jointly  contributory  to  the  satisfinction 
and'payment  of  the  judgment.  [2  Saund.,  61 ; 
T.  Raym.,  26;  1  Salk.,  820.]  Supreme  Ot., 
1822,  Morton  v.  Croghan,  20  Johns.,  106. 

18.  The  plaintiff  cannot  enter  a  nolle  pros- 
equi as  to  those  who  have  appeared  and  plead- 
ed, and  take  judgment  against  such  as  have 
made  default.  Such  nolle  prosequi  is  a  dis- 
continuance of  the  whole  proceeding,  and 
upon  it  the  plaintiff  muat  pay  costs.    Ih, 

19.  After  the  death  of  the  testator,  a  judg* 
ment  against  him  was  revived  by  scire  facias; 
execution  was  issued,  and  the  premises  sold 
by  the  sbenfi^  who  executed  a  deed  therefor, 
and  the  defendants  were  in  possession  under 
that  title.  Bat  the  only  parties  on  whom  the 
sevre  facias  was  served  were  two  surviving 
life-tenants.  Held,  that  the  judgment,  execu- 
tion, and  sale  had  no  effect  upon  the  estates 
in  remainder.  Under  2  Rev.  Stat.,  677,  §6, 
execution  cannot  be  had  upon  the  lands  of  a 
deceased  judgment-debtor,  without  sci/re  fa- 
cias, to  which  all  persons  having  an  interest^ 
and  intended  to  be  affected  thereby,  most  be 
made  parties  by  service  of  the  writ  upon  them. 
OU  df  Appeals,  1868,  Campbell  v.  Rawdon, 
18  iT.  7.  (4  Smiih\  412;  and  see  a  previous 
decision  in  S.  C,  19  Barb,,  494. 

20.  Old  judgment  A  scvre  facias  issued 
to  revive  a  judgment  of  more  than  ten  years' 
standing,  without  a  previous  aftdavit  that 
the  judgment  is  unsatisfied,  is  irregular  and 
should  be  quashed.  Supreme  Ot.,  1812^  Lan- 
sing 9.  Lyons,  9  Johns,,  84. 

21.  Wliere  a  judgment  is  above  ten,  and 
under  twenty  years'  standing,  tbe  plaintiff  may 
apply  to  the  court  for  leave  to  issue  a  scire 
facias,  supported  by  an  affidavit  of  its  being 
unpaid  and  unsatisfied.  [2  Salk.,  698.]  If  of 
more  tlian  twenty  years*  standing,  there  must 
be  a  service  of  a  notice  of  the  motion,  ^,  or 
a  rule  to  show  cause ;  and  the  court  have  a 
discretion  to  grant  or  refuse  a  scire  facias 
Supreme  Ot.,  1819,  Bank  of  N.  Y.  e.  Eden, 
17  Johns.,  106. 

22.  Second  writ.  There  must  be  fifteen 
days  between  teste  of  first  and  retmii  of  second 
sdre  facias.  Supreme  Ot.,  1798,  Woodman 
e.  Little,  Ool,  db  0.  Oas.,  60. 

23.  Notice  of  entry  of  rule  to  appear  need 
not  be  served.  Supreme  Ot.,  1808,  Neilson  e. 
Cox,  1  OaL,  121. 
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24.  ITotice.  Jndgmaut  On  the  return  of 
the  writ,  ft  mle  for  defendftQt  to  appear  in  fonr 
days  may  be  entered,  and  withont  giving  him 
notice;  but  Judgment  cannot  be  signed  till 
four  days  after.  Supreme  Ct.^  1808,  Spencer 
e.  Webb,  1  Gai^  118. 

25.  Four  daya  allowed.  Every  writ  of 
scire  fada*^  of  which  notice  must  be  given  to 
the  defendant,  mnst  be  left  in  the  office  four 
days  before  the  return,  exclusive  of  the  day 
on  which  the  writ  is  lodged  with  the  sheriff, 
and  of  the  return-day  also.  [4  Barn.  &  Aid., 
867.]  Supreme  Ct^  1828,  Gumming  e.  Eden, 
1  CW.,  70. 

26.  Direction.  A  ecire  /ados  directed  to 
the  sheriff  of  the  county  of  the  venue  in  the 
original  judgment,  although  the  defendants 
resided  elsewhere  in  the  State, — Eeld^  regular. 
Supreme  Ct,^  1846,  Hammond  v.  Harris,  2 
How.  Pr.,  115. 

27.  Tbm  copy  attrred,  must  be  certified  by 
the  officer  serving  it,  with  his  name.  [2  Rev. 
Stat.,  679,  §  16.]  The  word  "copy"  merely 
is  not  enough.  Supreme  Ot,  1845,  Henry  v, 
Henry,  1  ffote.  Pr,y  167. 

28.  Retom.  Two  nihiU  are  equal  to  a 
return  of  ecire  feet;  and  this  rule  applies 
where  the  eewre  faeiae  is  against  heirs,  devi- 
sees, and  terre-tenants,  provided  they  are 
named  in  the  writ  If  not  named,  the  sheriff 
must  return  whether  there  are  such  persons 
in  his  bailiwick.  Form  of  return.  Supreme 
Ot.^  1828,  Oipaming  e.  Eden,  1  Oow.,  70. 

29.  Costs.  Where  a  eepre  faeiae  is  prose- 
cuted in  good  faith,  and  in  a  proper  case,  costs 
follow  the  recovery,  no  matter  how  small  the 
amount  [2  Rev.  Stat,  618,  §  8.]  Supreme 
CU,  1884^  Hoyt  v.  Blain,  12  Wend^  188. 

90.  DIaoontlniuuioe.  If  a  plaintiff  who 
sues  out  h  eeire  faeiae  to  revive  a  Judgment, 
does  not  proceed  upon  it  within  a  year  and 
a  day,  it  is  a  discontinuance.  So,  if  he  does 
not  sue  out  execution  on  a  Judgment  in  eevre 
facias^  withio  a  year,  he  mnst  revive  it  again. 
Supreme  Ct.y  1312,  Yanderheyden  o.  Garden- 
ier,  9  Johne.^  79. 

31.  Defences.  In  eeire  faeiae  against  dev- 
isees and  ter-tenants,  an  objection  that  the 
heirs  were  not  warned,  or  that  they  were  not 
such  ter-tenants  as  ought  to  have  been  sum- 
moned, must  be  taken  by  plea  in  abatement, 
and  not  by  motion.  [2  Saund.,  9.]  SupreAu 
Ct„  1808,  Whitney  v.  Camp,  8  Johne.y  86; 
1828,  Gumming  «.  Eden,  1  Cew.^  70. 


32.  To  a  S0trtfy%ieuif  on  a  judgment,  whether 
had  by  confession,  default,  or  otherwiK,  the 
defendant  cannot  plead  any  matter  whidi  he 
might  have  pleaded  to  the  original  action,  or 
which  existed  prior  to  the  Judgment  Where 
the  Judgment  is  by  confession,  the  proper 
remedy  is  by  application  by  motion  to  the 
court.  [Gas.  temp.  Hardw.,  220;  Cowp., 
727.]  Supreme  Ot,^  1811,  McFarland  «.  Irwin, 
8  Johne,^  77. 

33.  The  mle  that  nothing  which  was  a  de- 
fence to  the  original  action  can  be  pleaded  in 
ecvrefaciaey  applies  only  to  the  original  parties 
or  to  privies,  not  strangers.  A  terre-tenant 
may  plead  to  the  ecufa,^  matter  showing  thst 
the  Judgment  was  irregularly  entered  and  is 
void.*  Supreme  Ct,^  1825,  Griswold  «.  Stew- 
art, 4  Cou>.,  467. 

34.  Peraonal  repreaentattvea.  In  mt 
faeiae  to  procure  execution  against  personal 
representatives,  a  plea  by  the  administrator 
that  he  has  not  accounted  to  the  surrogate,  is 
a  bar.  Supreme  Ct.^  1884,  Doz  v.  Backens- 
tose,  12  Wend.,  642. 

Otherwise,  of  a  Judgment  against  the  dece- 
dent.   1840,  Glark  e.  Sexton,  28  Id,  477. 

35.  Plea  of  oonveyanoe  in  trust  To  a 
eeire  faeiae  against  the  heirs  and  terre-tenants 
of  a  defendant  who  died  in  execution,  a  plea 
of  a  defendant  who  was  in  possession  of  the 
land  belonging  to  the  original  defendant,  at 
the  time  of  docketing  the  Judgment  against 
him,  stating  a  conveyance  by  the  orig^al  de- 
fendant in  trust  to  pay  a  debt  due  to  the  pres- 
ent defendant,  and  the  surplus  to  other  cred- 
itors, is  sufficient,  without  setting  forth  who 
were  the  other  creditors,  or  what  was  the 
amount  of  their  debts.  Supreme  Ct,  1817, 
Velie  9.  Myers,  14  Johne.,  162. 

36.  —  of  aatiafiaotlon.  In  eeire  faeiu  to 
revive  a  Judgment,  a  plea  by  the  terre-tenant 
of  the  return  of  an  execution  satisfied,  and  an 
entry  upon  the  docket  pursuant  to  the  statate, 
—Held,  bad,  inasmuch  as  it  did  not  set  forth 
a  purchase  from  or  under  the  Jndgment-dehtor. 
Supreme  Ct,  1848,  Taylor  v.  Ranney,  4  EiU, 
619. 

37.  In  eeire  faeiae  to  revive  a  Jadgnenr, 
a  plea  by  the  terre-tenant  that  the  plaintif 
issued  ajt./a.  upon  the  Judgment,  and  that  in 
virtue  thereof  the  sheriff  caused  to  be  levied 
^*  the  damages,  ^.,  on  the  goods  and  chatt^, 


*  Denied  in  Warden  «.  Tainttf  ,  4  WeUt,  879. 
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lands  and  tenements"  of  the  defendant, — Eeld^ 
not  snffioient  to  show  the  jndgment  satiflfied, 
and  that  the  plea  was  therefore  bad.  Other- 
wise, had  the  allegation  in  the  plea  been,  that 
the  damages,  &c.,  were  levied  of  the  goods, 
Ac.    lb, 

38.  Irregular.,  A  scire  fueias  irregnlarly 
issued  to  revive  adjudgment,  or  an  execution 
issued  after  a  year  and  a  day  without  a  scire 
facias^  is  voidable  only,  and  cannot  be  called 
in  question  in  a  collateral  action,  so  as  to  de- 
feat the  titie  of  a  purchaser  under  the  execu- 
tion. [S^OaL,  270 ;  8  Johns.,  865.]  And,  it 
fMfiw,  that  after  twenty  years,  it  cannot  be 
avoided  on  a  direct  application  for  that  pur- 
pose. Ct.  of  Errors^  1816,  Jackson  c.  De- 
lancy,  l^Johna,^  687;  affirming  S.  0.,  11  J(i., 
865;  1819,  Jackson  «.  Robins,  16  7(2.,  587; 
affirming  S.  0.,  15  Id.,  169. 

39.  The  writ  of  soire  fociaa  aboliahed ; 
and  the  same  remedy  now  to  be  obtained  by  ac- 
tion ;*  but  the  abolition  does  not  a£fect  proceed- 
ings commenced,  judgment  rendered,  or  right  ac- 
quire. Chde  qf  Pro.,  |428 ;  and  see  People  v, 
Clarke,  9  N.  T.  (5  Sdd.),  849  ;  affirmhig  8.  Q., 
10Bar6.,  120. 

40.  SaTlng  danfle.  The  last  clause  of  sec- 
tion 428  of  the  Oode,  relates  only  to  proceed- 
ings by  wire  facias  commenced  before  the 
Oode  took  effect,  whether  jndgment  had  been 
rendered  thereon  or  not.  Supreme  Ot.j  Sp. 
r.,  1847,  Oatskill  Bank  v.  Sanford,  4  How. 
Fr.,  100. 

41.  Action  xio^7  subatitated.  The  writ  of 
scire  facias  as  known  before  the  Code  was  both 
a  public  and  a  private  remedy.  Section  428 
of  the  Oode  abolishes  the  writ  as  a  public 
remedy.  And  since  a  scire  facias  was  an  ac- 
tion [Oo.  Lit,  290,  b.  291 ;  Wils.  R.,  251 ;  1 
Tenn.  R.,  267;  2  Id.,  46],  it  is  abolished  even 
as  a  private  remedy  by  section  69  of  the  Oode. 
In  both  aspects  the  writ  is  entirely  abolished. 
The  remedy  now  to  be  resorted  to,  as  a  sub- 
stitute, is  a  new  action.  Supreme  Ot.j  1855, 
Alden  9.  Olark,  11  ffoto.  Pr.,  209.  To  simi- 
lar effect,  Sp,  T.,  1851,  Oameron  v.  Young,  6 
Id.,  872 ;  1854,  Thurston  v.  King,  1  AbboM 
Pr.y  126. 


*  Under  the  Code  of  1848,  which  did  not  oontain 
thiB  section,  it  was  Eeld,  tiiat  on  a  judgment  in  a 
enit  commenced  before  July,  1848,  seirifaciai  might 
be  iBsued  to  obtain  execution  after  the  lapse  of  two 
years  firom  the  entry  of  the  judgment  Supreme  CS., 
Sp,  T,,  1849,  Anonymous,  1  Osde  J?.,  118. 
Vol.  IV.— 49 


SCHUTLER  (Covintyof). 

The  act  of  1854  (Lam  of  1854,  918,  ch. 
886), — erecting  the  county  of  Schuyler,— valid 
and  constitutional.  De  Oamp  v.  Eveland,  19 
Barb.,  81 ;  Ramsey  f>.  People,  19  IT.  Y.  (5 
Smith)y  41 ;  1859,  Lanning  v,  Carpenter,  20 
IT,  r,  (6  Smith),  447;  affirming  S.  0.,  28 
Barb.,  402 ;  12  Mow.  Pr.,  191. 


SBAL. 

1.  Wliat  is.  A  seal  is  an  impression  upon 
wax,  or  wafer,  or  some  other  tenacious  sub- 
stance. A  scrawl  with  a  pen,  at  the  end  of 
the  name,  is  not  a  seal.  Supreme  Ot^  1810, 
Warren  o.  Lynch,  5  Johns.,  289 ;  disapproving 
dictum  in  Meredith  «.  Hinsdale,  2  Oai.,  862 ; 
8.  P.,  1825,  Andrews  v.  Herriot,  4  Gow.,  508 ; 
q.  v.,  OONTBAOTS,  1014. 

2.  An  actual  seal — ^not  mere  words  or  lines 
in  writing — stamped  npon  paper,  of  sufficient 
tenacity  to  receive  and  retain  the  impression, 
must  be  deemed  technically  and  strictiy  a  seal. 
If.  Y.  Superior  Ot.,  1856,  Roes  e.  Bedell,  5 
Dwr,  462.  To  similar  effect,  Supreme  Ot., 
1868,  Onrtis  «.  Leavitt,  17  Barb.,  809 ;  but 
see  affirmance  of  8.  0.,  17  K  Y,  (8  Smith), 
521,  541,  546 ;  but  to  the  contrary  (1842)  is 
Bank  of  Rochester  e.  Gray,  2  HiLl,  227. 

3.  Prhrate  seals  to  be  made  on  wafer,  wax, 
or  some  similar  substance.    2  lUn.  Stal.,  404, 

1  62. 

4.  Official  and  jadioial  seals  may  be  by  im- 
pression on  the  paper.  2  Reo.  Stat.,  276,  S  10. 
ii.,404,§61. 

As  to  Corporate  seals^  see  Oobporation, 
91-05. 

5.  One  seal  nvlll  sniBoe  for  several  grantors 
or  obligors.  [Sir  W.  Jones,  268;  4  D.  &  E., 
818.]     Ot.  of  Errors,  1805,  Ludlow  «.  Simond, 

2  Oai.  Cos.,  1,  7,  42,  56.  Supreme  Ot.,  1812, 
Mackay  v.  Bloodgood,  9  Johns.,  285 ;  and  see 
Warren  v.  Lynch,  5  Id.,  289 ;  Townsend  «. 
Hnbbard,  4  EiU,  851. 

6.  If  two  sign  an  instrument,  a  seal  affixed 
opposite  the  name  of  one,  is  to  be  deemed  the 
seal  of  both,  if  it  is  shown  to  have  been  fixed 
by  the  authority  of  both.  [Perk.,  59,  §  184; 
Sir  Wm.  Jonee,  268;  1  DalK,  68;  8  Monr., 
876 ;  2  Dev.,  498 ;  4  Hill,  851 ;  9  Johns.,  285 ; 
4T.  R.,  818;  1  Bl.,  102;  7  Gill,  ds  J.,  284.] 
Supreme  Ot.,  1851,  Van  Alstyne  v.  Van  Slyck, 
10  Bar6.,  888. 
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7.  A  Mai  importa  a  conaideratloii,  and  a 

sealed  iostroment  is  not  within  the  Statute  of 
Frauds.  Supreme  Ot,^  1809,  Livingston  v. 
Tremper,  4  Johm,^  416. 

8.  When  the  consideration  of  a  deed  is  not 
illegal  or  corrupt,  so  as  to  render  it  yoid,  aib 
initio^  and  when  it  is  executed  understanding- 
ly,  and  with  a  knowledge  of  its  legal  import 
and  effect,  no  plea  at  law  can  impeach  it. 
The  party  is  concluded  by  the  nature  of  the 
instrument,  and  cannot  be  permitted  to  aver 
any  thing  against  it.  [2  Johns.,  177 ;  18  Id., 
480;  5  Cow.,  606;  8  Id.,  290.]  N.  Y.  Supe- 
rior Ct^  16S9,  Belden  v.  Davies,  2  Hall,  488. 

9.  Bzoepdon.  A  seal  is  not,  in  itself  sof- 
fioient  to  support  an  agreement  in  restraint  of 
trade;  for  such  an  agreement  requires  a  pe- 
culiar consideration.  Supreme  Ot,,  1889,  Rose 
ff.  Badgbeer,  21  WnuL,  166. 

10.  Beal  not  coaolaatve.  The  provision 
of  2  Rev.  Stat,  406,  §  77  (q, «.,  Etidbnos, 
886), — ^making  a  seal  only  presumptive  evi- 
dence of  consideration, — modified  the  rule  of 
the  common  law ;  and  now  a  failure  of  con- 
sideration may  be  pleaded  to  an  action  on  a 
sealed  instrument  Suprerne  (H.,  1888,  Case 
9.  Boughton,  11  Wend.,  106. 

U.  Under  this  statute,  in  cases  where  the 
suit,  or  the  defence,  rests  upon  a  sealed  in- 
strument, the  consideration  may  be  impeached 
in  the  same  manner  and  to  the  same  extent, 
as  if  the  instrument  was  without  a  seal.  Sv^ 
preme  Ot^  1885,  Johnaon  «.  Miln,  14  Wmd., 
195 ;  1886,  Russell  v.  Rogers,  15  Id.,  851. 
Ot.  ofErrare,  1840,  Tallmadge  «.  Wallis,  25  Id., 
107. 

But  no  fiirther.  It  does  not  sanction  parol 
evidence  to  contradict  a  writing.  Supreme 
Ct,,  1886,  McOurtie  v.  Stevens,  18  Wend,,  527 ; 
1851,  Wilson  o.  Baptist  Education  Society, 
10  Barb,,  808,  and  see  Steams  v.  Tappin,  6 
Duer,  294. 

12.  This  provision  is  limited  to  actions  and 
set-ofEs  upon  such  instruments,  and  does  not 
apply  where  a  specialty  is  given  in  evidence 
for  a  collateral  purpose.  Supreuhe  Ot.,  1848, 
Gilleland  o.  Failing,  5  J>en.^  808,  and  see  Oal- 
kins  V.  Long,  22  Barb.^  97. 

13.  That  the  consideration  of  a  sealed  in- 
strument can  be  impeached  at  law  only  where 
the  action  is  upon  it,  or  where  a  set-off  is 
founded  on  it;  and  not  then  unless  the  defence 
has  been  pleaded  or  notice  given.  Supreme 
Ot,,  1889,  Fay  o.  Richards,  21  Wend.,  626. 


U.  A  partial  fallnre  of  oonsidention  is 
within  the  statute ;  but  it  must  be  interposed 
by  pleading,  or  by  notice,  according  as  it  is 
in  bar  or  in  writing.  Supreme  Ct.,  1848,  Van 
Epps  V.  Harrison,  6  Hill,  68.  To  similar  ef- 
fect, Ct.  of  Emm,  1840,  Tallmadge  «.  Wallia, 
26  Wend.,  107. 

15.  Antaoedent  contraota.  That  this  stat- 
ute must  receive  a  restricted  construction  wbea 
applied  to  contracts  made  before  it  was  eoactei 
Supreme  Ot.,  1886,  Mann9.£ckford,16Fm(2., 
602,  and  see  Wilson  v.  Baptist  Education  So- 
ciety, 10  Barb.,  808. 

16.  Bouda  of  a  nwinlotpal  ooiporatioo, 
which,  though  under  seal,  are  payable  to  be&^ 
er,  are  negotiable  instruments  in  such  a  Benae 
as  to  exempt  them,  in  the  hands  of  a  lona-fde 
holder,  from  a  defence  which  might  be  ayaii- 
able  against  the  original  payee.  [8  Paige, 
627;  2  HiU,  169,  177;  18  N.  Y.,  626;  8  Am. 
L.  Reg.,  428.]  Ct.  of  Appeals,  1869,  Bank  of 
Rome  9.  Village  of  Rome,  19  If.  7.  (6  £Mh\ 
20. 

Consult,  also,  Dxbd,  L-Y. 

17.  Saala  of  cotirta,  how  provided  and  re- 
newed. 10101^1847,841,  ch.  280,  §72;  2  Ai. 
Stai.,  277,  ^  7. 

18.  fiffaot  of  error  In  aeala  of  process  of 
courts  of  recoid.    /;(Mi»<iri847,  886,eh.280,S67. 

19.  Functua  officio.  A  seal  of  court  whicli 
has  been  once  used,  by  bein^  affixed  to  proceii 
which  has  been  filled  up,  whether  delivered 
to  the  sheriff  or  not,  cannot  be  again  oeed  or 
attached  to  another  wriU  Supreme  Ot,  1821, 
Filkins  v.  Brockway,  19  Johns.,  170. 

Followed  in  the  case  of  an  alteration  of  the 
teste  and  return- day  of  an  attachment  18S8, 
People  V.  Singer,  1  Oete.,  41. 

20.  Seals  of  Btata.  1  Bee,  SteL,  164,  S^i 
168,  SI  20,  21. 


BitiAJsum. 

1.  SfaippincHUtlolaa.  Though  the  master 
has  no  right  to  insert  in  the.shipping-artiolei 
any  stipulation  or  agreement  repugnant  to  th« 
laws  of  the  United  States,  yet  he  may  sdd  any 
provision  not  inconsistent  tiierewith.  Suprem 
OK,  1816,  Webb  v.  Duckingfleld,  18  Johns.,  890. 

2.  Notwithstanding  the  provision  of  the  act 
of  Congress  of  1790, — ^providing  that  if  a  mtf- 
iner,  having  left  the  ship,  returns  within  forty* 
eight  hours,  he  shall  forfeit  three  days^  pa/, 
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but  if  absent  for  a  longer  time  be  sball  forfeit 
4dl  the  wages  due, — a  provision  inserted,  with- 
out fraud,  in  the  shipping-articles,  declaring  a 
heavier  forfeiture,  is  valid.  K  Y.  Com,  Pl.^ 
1868,  Dunn  «.  Oomstock,  2  E.  D.  Smith,  142. 

3.  That  a  mariner  can  recover  nothing  not 
specified  in  the  shipping-articles.  [1  Com.  on 
Oon.,  869;  6  Esp.,  86;  Peake's  K  P.,  72;  2 
Bos.  &  P.,  116.]  Supreme  Ot,  1817,  Bartlett 
c.  Wyman,  14  Johju.,  260. 

4.  Threats  of  desertion.  Where  the  crew 
of  a  ship,  at  an  intermediate  port  on  the  voy- 
age, compel  the  master,  by  threats  of  deserting, 
to  make  new  articles,  such  articles  cannot  be 
enforced.    lb. 

.5.  Zudefiiilteterm.  Shipping-articles  signed 
by  a  seaman  at  Bremen,  to  go  thence  to  New 
York,  "or  to  any  other  place  to  which  our 
destination  may  be,  or  our  future  voyages  may 
be  directed," — ffeld^  not  to  bind  him  to  serve 
indefinitely.  A  voyage  from  Bremen  to  New 
York,  and  from  thence  to  Buenos  Ayres,  and 
back  again  to  New  York,  and  thence  to  Bre- 
men, is  within  the  meaning  of  the  contract. 
But  for  the  vessel  to  go  back  again  to  Buenos 
Ayres  after  her  return  to  New  York,  would 
be  a  departure.  K  Y,  Com,  Pl,^  1868,  Shu- 
lenburg  «.  Wessels,  2  B,  D.  Smith,  70. 

6.  Signinfi.  The  act  of  Congress  requiring 
flhipping-artioles.  to  be  in  writing  or  in  print, 
does  not  require  a  formal  signing  thereof  by 
the  master..  It  is  sufficient,  in  this  respect,  if 
they  be  signed  by  the  seamen  and  mariners. 
N.  Y.  Otm,  Pl.y  1864,  Botker  c.  Towner,  8  E, 

D.  Smith,  182. 

T  Surety.  One  who  gives  bond  that  a  sea- 
man receiving  an  advance  shall  go  on  the  voy- 
age or  refund  it,  is  liable  thereon,  where  the 
cause  of  the  seaman^s  leaving  the  vessel  is  his 
own  insubordination ;  and  the  fact  that  the 
parties  agreed  to  substitute  another  in  his 
place,  without  any  transfer  of  the  security  or 
of  the  advance,  does  not  exonerate  the  surety. 
IT,  Y.  Com,  PI,  1864,  Woodside  «.  Pender,  2 

E,  D,  Smith,  890. 

8.  Punishment  The  master  of  a  ship  may 
inflict  moderate  correction  on  his  seamen  for 
sufficient  cause ;  but  if  he  exceeds  the  bounds 
of  moderation,  and  is  guilty  of  unnecessary 
severity  or  cruelty,  he  is  answerable  as  a  tres- 
passer. [2  Bos.  ds  P.,  224;  8  Day,  286 ;  Ab- 
bot Shipp.,  126.]  Supreme  Ct.,  1817,  Brown 
«.  Howard,  14  Johne.,  119. 

9.  Who  liable  for  wages.    Though  the 


owner  is  prima  fade  liable  for  wages  of  sea- 
men engaged  by  the  master,  where  the  master 
engaging  the  seaman  informed  him  that  he 
was  jointly  interested  with  l^e  owner,  and 
that  the  seaman  must  look  to  him,  the  master, 
alone  for  his  wages, — Held,  that  the  seaman 
eould  not  recover  against  the  owner.  J\r.  F. 
Com.  PI,  1854,  Dougherty  «.  Gallagher,  8  E. 
D.  Smith,  670. 

10.  The  liability  of  the  master  for  the  sea- 
men's wages,  arises  only  on  his  special  con- 
tract, in  hiring  the  seamen.  A  new  or  sub- 
stituted master  is  not  to  be  taken  as  assuming 
the  contract  of  the  original  master,  where  he 
does  not  take  upon  himself  the  original  voy- 
age. Supreme  Ct,  1814,  Wysham  v.  Rossen, 
11  Johns.,  72. 

11.  Wages  dependent  on  freight  It,  is 
the  general  rule  of  the  marine  law  that  freight 
is  the  mother  of  wages,  and  that  the  safety  of 
the  ship  is  the  mother  of  freight.  The  reason 
of  the  rule  is,  that  the  seamen  may  have  an 
interest  in  the  safety  of  the  ship.  Where  no 
freight  is  earned,  no  wages  are  due.  A  salvage 
of  part  of  the  cargo  by  the  crew,  makes  no 
difference,  for,  as  the  part  saved  was  not  de- 
livered by  the  ship,  no  freight  was  earned. 
Supreme  Ct.,  1808,  Dunnett  v.  Tomhagen,  8 
Johns.,  164. 

12.  That  if  the  freight  be  totally  lost,  by 
disaster,  peril,  or  force,  withont  fraud  or  mis- 
conduct of  the  master  or  owners,  the  seamen 
lose  their  wages.  Supreme  Ct.,  1814,  Icard  9. 
Qoold,  11  Johne.,  279;  1812,  Porter  v.  An- 
drews, 9  Id.,  860.  8.  P.,  1828  [citing,  also,  4 
Abbot  Shipp.,  ch.  8 ;  8  Johns.,  164 ;  11  Id., 
279;  12  Id.,  824:  9  Id.,  860;  1  Pet  Adm., 
142 ;  2  Id.,  264 ;  10  Mass.,  148],  Van  Beuren  v. 
Wilson,  9  Cow.,  168. 

13.  Fault  of  owneri  fto.  The  maritime 
law  distinguishes  between  the  cases  in  which 
the  services  of  the  seamen  have  not  been  ren- 
dered, in  consequence  of  the  perils  of  the  sea, 
and  those  in  which  they  have  not  been  ren- 
dered, by  reason  of  the  act  of  the  master  or 
owner.  If  the  voyage  be  interrupted  and  lost, 
by  the  act  of  the  master  or  owner, — e.  g., 
where  the  master,  under  a  false  pretence  of 
want  of  water,  deviated  in  order  to  put  into  a 
port,  on  the  way  to  which  the  vessel  was  cap- 
tured and  condemned, — the  seamen  have  a 
valid  claim  for  an  adequate  compensation.  Su- 
preme Ct.,  1808,  Hoyt  «.  Wildfire,  8  Johns., 
618 ;  8.  P.,  1812,  Murray  v.  Kellogg,  9  Id.,  227. 
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14.  If  the  oontraot  of  hire  is  not  fnlfilled, 
in  oonseqaenoe  of  the  act  of  the  master  or 
owners,  and  not  in  oofiseqaence  of  the  perils 
of  the  sea,  capture  by  enemies,  &o.^  the  sea- 
men are  to  be  paid,  at  least  for  the  time  they 
are  employed,  and  also  for  a  reasonable  time 
to  be  idlowed  for  their  return  to  the  place  of 
departure.  [8  Johns^  520.]  Supreme  Ct,^ 
1814,  Sullivan  v.  Morgan,  11  Johne.,  66. 

15.  CMl  process,  issuing  at  the  instance  of 
an  individual,  for  the  purpose  of  trying  his 
right  to  the  vessel,  is  not  that  superior  force 
which  will  exempt  the  owners  from  paying 
wages  to  the  seamen,  although  it  may  break 
up  the  voyage,  and  prevent  the  earning  of 
freight.  The  contingencies  of  lawsuits  should 
fall  on  the  owners  and  not  the  seamen ;  and 
the  owners  should  be  prepared  to  give  security 
for  the  release  of  the  vessel.  Supreme  Ot., 
1828,  Van  Beuren  «.  Wilson,  9  Cow,,  168. 

16.  A  vessel  bound  from  Oallao  to  Balti- 
more, after  having  encountered  severe  gales, 
was  brought,  by  great  exertion  on  the  part  of 
tlie  seamen,  into  the  harbor  of  Pemambuco, 
by  which  the  cargo  was  secured  in  safety 
though  the  vessel  had  to  be  abandoned  as  a 
wreck,  ffeld,  that  the  seamen  were  entitled 
to  their  wages  up  to  the  time  when  their  labor 
ceased  in  the  landing,  securing,  and  preserva- 
tion of  the  cargo,  a  valuable  proportion  of 
freight  having  then  been  earned,  if.  Y.  Com, 
PI,  1855,  Worth  9.  Mumford,  1  Hilt.,  1. 

17.  The  cargo  having  been  shipped  by 
another  vessel  to  Baltimore,  by  which  the 
owners  of  the  abandoned  vessel  became  enti- 
tled to  freight, — Beld^  that  freight  had  been 
earned,  though  the  cost  of  transporting  the 
cargo  from  Pemambuco  to  the  port  of  delivery 
amounted  to  a  greater  sum  than  the  owners  of 
the  wrecked  vessel  were  to  receive  if  the  origi- 
nal voyage  had  been  completed.  If  any  por- 
tion of  freight  is  earned,  whether  it  be  large 
or  small,  the  whole  wages  which  are  deemed 
to  have  been  earned^  are  to  be  paid  without 
deduction  [8  Sumn.,  50] ;  it  is  a  matter  of  no 
consequence  whether,  in  balancing  accounts, 
the  result  will  be  a  profit  or  a  loss.    lb. 

18.  The  maxim  that  "  freight  is  the  mother 
of  wages,''—- discussed.    lb, 

19.  Wages  of  tibe  outward  voyage  are 
due  if  freight  was  earned  by  the  delivery  of 
the  outward  cargo.  Supreme  Ct,,  1812,  Mur- 
ray 9.  Kellogg,  9  Johne.,  227. 

20.  Dmliig  a  long  delay  at  an  outward 


port,  chai'geable  to  the  act  of  the  captain,  the 
seamen  should  not  lose  their  wages.    lb. 

21.  Captured  seamen.  Where  a  ship, 
having  been  captured  during  the  voyage  and 
her  crew  taken  out  and  detained  as  prisoners 
of  war,  was  afterwards  recaptured,  and  the 
master  hired  a  new  crew,  proceeded  with  the 
voyage,  and  earned  freight;— jBTeW,  that  the 
seamen  who  were  taken  out,  though  never  re- 
stored to  the  ship,  were  entitled  to  wages  for 
the  whole  voyage,  deducting  only  their  pro- 
portion of  the  salvage  paid  to  the  reeaptors. 
The  rule  that  the  law  gives  a  seaman  his  whole 
wages,  even  when  he  has  been  unable  to  render 
his  services,  if  his  inability  has  proceeded  from 
any  hurt  received  in  the  performance  of  his 
duty,  or  from  natural  sickness  happening  to 
him  in  the  course  of  the  voyage,  must  apply 
with  equal,  if  not  greater  force,  to  seamen 
forcibly  taken  from  a  vessel.  [8  Bos.  &  P., 
480;  4  East,  558;  2  H.  Bl.,  606,  n.;  Abbot, 
854;  Oleron,  art  6,  7;  1  Pet  Adm.  Dec.,  115, 
128, 142,  157,  n.;  2  Id.,  184 ;  1  Bee,  265 ;  2 
Mass.,  89.]  Supreme  Ct.^  1815,  Wetmore  «. 
Henshaw,  12  Johns,^  824. 

22.  Recovery  for  ooUision.  Where  a  ves- 
sel is  sunk  by  a  collision,  though  the  owner 
afterwards  recovers  the  value  of  the  vessel  and 
cargo  from  the  master  of  the  colliding  vessel, 
the  seamen  are  not,  therefore,  entitled  to  their 
wages.  Supreme  Ct,^  1820,  Percival «.  Hickey« 
18  Johns,,  257. 

23.  Ill  usage.  If,  during  a  voyage,  a  sea- 
man is  compelled  to  leave  the  ship,  on  account 
of  ill  usage  and  cruel  treatment  by  the  master, 
or  through  his  agency,  and  for  fear  of  his  per- 
sonal safety,  it  is  not  a  case  of  a  voluntary  de- 
sertion, and  he  is  entitled  to  recover  his  full 
wages  for  the  voyage.  [Abbot,  4,  ch.  2,  §  1 ; 
Poth.  Louage  des  Matelots,  n.  206 ;  Laws  of 
Hanse  Towns,  art  42 ;  2  Pet.  Adm.  Decis., 
420;  1  Id.,  176,  n.]  Supreme  Ct,,  1812,  Wwd 
«.  Ames,  9  Johns.^  188. 

24.  Refusal  on  ground  of  unsoawortlii- 
nesB.  Repairs  were  made  which  the  owners 
and  workmen  deemed  sufficient ;  and  the  sea- 
men, without  applying  for  repairs  under  the 
law  of  the  United  States,  took  the  opinion  of 
journeymen-carpenters  that  the  vessel  was  not 
seaworthy,  and  on  that  ground  refused  to  pro- 
ceed on  the  voyage.  Held,  that  no  frdght 
having  been  earned,  and  the  loss  of  the  voy- 
age not  being  imputable  to  the  master  or 
owners,  the  seamen  were  not  entitled  to  wages. 
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Supreme   Gt,^  1812,  Porter   •.  Andrews,  9 
Johne,^  850. 

25.  Deviation.  Patting  into  a  port,  through 
necessity,  to  make  repairs,  is  not  a  '*  deviation" 
discharging  seamen  from  their  articles.  JV.  T, 
0<m.  Fl,  1854,  Botker  v.  Towner,  8  F.  D. 
Smith,  182. 

26.  rrnlading.  The  contract  with  a  sea- 
man continues  in  force  until  the  cargo  is  fi- 
nally discharged,  and  if  he  abandons  the  ves- 
sel before  the  cargo  is  discharged,  and  refuses 
to  aid  in  unloading  her,  he  forfeits  his  whole 
wages.  Supreme  Ot,  1816,  Webb  v.  Ducking- 
field,  13  Johns.,  890. 

27.  Promise  to  pay.  The  captain  volun- 
tarily discharged  a  seaman  from  the  ship,  ex- 
pressing his  regret  that  any  difficulty  had  oc- 
curred during  the  voyage,  and  promising  to 
pay  him  his  wages.  Held,  that  the  premise, 
nnder  the  circumstances,  operated  as  a  waiver 
of  any  forfeiture  of  wages  by  disobedience  of 
orders  during  the  voyage.  IT,  Y.  Superior 
Ct.y  1828,  Austin  v,  Dewey,  1  Hall,  288. 

28.  A  seaman  discharged  by  his  own  oon- 
sent,  in  a  foreign  country,  under  the  act  of 
Congress  (Oong.  7,  Sess.  2,  ch.  62,  §  8),  cannot 
maintain  an  action  to  recover  his  two-thirds 
of  the  extra  three  months'  pay  directed  by  that 
act  to  be  paid  by  the  master ;  for  the  act  di- 
rects it  to  be  paid  to  the  consul.  Certainly 
lie  cannot  maintain  such  action  against  the 
owner.  Supreme  Ot,,  1816,  Ogden  v,  Orr,  12 
Johne,,  148.  Followed,  1828,  Van  Beuren  «. 
Wilson,  9  (7(W.,  158. 

29.  Embezalement.  If  negligence  is  not 
imputed  to  the  crew,  and  the  circumstances  of 
the  case  do  not  fix  the  presumption  of  embez- 
zlement, upon  any  of  them,  they  ought  not  to 
contribute.  Where  the  first  mate  gave  the  crew 
permission  to  go  on  shore,  requiring  only  that 
the  second  mate  should  return  and  sleep  on 
board,  which  he  failed  to  do,  and  a  part  of  the 
cargo  was  stolen  out  of  the  vessel; — Held, 
that  the  crew  were  not  liable  to  contribute 
out  of  their  wages  therefor.  Supreme  Ct,, 
1808,  Lewis  «.  Davis,  8  Johns.,  17. 

30.  Coming  to  demand  wages.  A  sea- 
man has  a  right  to  come  on  board  the  vessel 
to  demand  payment  of  his  wages.  And  the 
master  has  a  right  to  order  him  off,  allowing 
a  proper  time  for  the  demand,  and  if  he  does 
not  go,  may  use  sufficient  force  to  turn  him 
off;  but  not  more  than  necessary.  Oen.  Sees., 
1822,  People  v.  Osborn,  1  Wheel.  Cr.,  97. 


31.  Bacemption  from  militia  dnty.  The 
master  of  a  river  sloop,  enrolled  as  a  coasting 
vessel,  and  sailing  under  a  license,  is  not  a 
mariner  employed  in  the  sea  service,  within 
the  act  of  Congress  of  1792, — giving  such 
mariners  exemption  from  militia  duty, — ^but  is 
liable  to  militia  duty  under  the  Laws  of  1810, 
ch.  121,  §  24.  Supreme  Ot.,  1811,  Brush  v.^ 
Bogardus,  8  Johns.,  157. 
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SEARGH-WARRAITF. 

1.  When  and  ho^7  Issued,  for  the  reoovelry 
of  stolen  or  embezzled  property,  and  how  execu* 
ted.    2  iZeo.  5^.,  746,  §§  26-28. 

2.  Laroeny.  Of  the  necessity  of  a  search- 
warrant  in  cases  of  felony.  City  Bank  v. 
Bangs,  2  Bdw.,  95. 

3.  0£Bclal  books  and  papers,  when  issued 
to  find.     1  Beo.  ^ai.,  125,  S  54. 

4.  When  to  find  chila  secreted  by  shakers. 
2Ree,Sua.,  149,  §  5. 

5.  FomL  A  search-warrant  under  the  hand 
and  seal  of  a  justice,  reciting  information  on 
oath,  that  certain  goods,  describing  them,  had 
been  stolen  by  A.  and  B.,  and  were  concealed 
in  the  house  of  C,  and  commanding  the  offi- 
cer tb  whom  it  was  directed,  to  enter  the  said 
house,  in  the  daytime,  and  search  for  the  ar- 
ticles stolen,  and  to  bring  them,  with  C,  or 
the  person  in  whose  custody  the  goods  should 
be  found,  before  the  justice, — Held,  a  legal  and 
valid  warrant.  Supreme  Ot.,  1818,  Bell  v. 
Clapp,  10  Johns.,  268. 

6.  It  is  not  necessary  that  the  owner  of  the 
goods  be  stated.    lb. 

7.  Direction.  Search-warrants  must  be 
directed  ^'  to  the  sheriff  of  the  county  or  to 
any  constable  or  marshal  of  the  town  or  city^' 
in  which  the  stolen  property  is  alleged  to  be 
secreted.  [2  Rev.  Stat.,  929,  §  88.]  Not  to 
any  constable  of  the  county.  Supreme  Ct., 
1858,  People  v.  Holcomb,  8  Park.  Cr.,  666. 

8.  Seed.  At  common  law,  all  warrants  in 
criminal  proceedings  are  required  to  be  under 
the  hand  and  seal  of  the  magistrate  who  issues 
them ;  and  a  search-warrant,  as  it  is  not  one 
of  the  cases  in  which  our  statutes  have  dis- 
pensed with  a  seal,  is  void  if  not  under  seal, 
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and  attordB  no  proteodon  to  so  officer  attempt- 
ing to  ezeonte  it  Tb. ;  8.  P.,  1843,  Smith  o. 
Randal],  8  EiU^  405. 

9.  la  the  exocTitioii  of  a  search- warrant, 
the  officer,  after  a  demand  and  refasal  to  open 
the  outer  or  other  door  of  the  hoase,  may  break 
it  open.  [Hale*8  P.  0.,  161.]  Supreme  €ft.j 
1818,  Bell  e.  Olapp,  10  Johnt.,  268. 

10.  Protection  to  proaeontor.  A  search- 
warrant,  legally  and  regularly  issned,  and  daly 
ezeonted  in  the  daytime,  is  a  protection,  as 
well  to  the  party  upon  whose  oath  it  issued, 
as  to  the  officer  who  executed  it,  against  an 
action  of  trespass.  8a  held^  where  no  force 
was  used,  and  no  malice  shown.  Supreme  Ct.^ 
1881,  Beaty  9.  Perkins,  6  Wend.,  882. 

Bee,  also,  Offioeb;  Wabbakt. 


SECOND  OFFENCB. 

1.  Under  Act  of  1819,  second  offence  of 
petit  larceny  must  have  been  committed  sub- 
sequent to  conviction  of  the  first  Supreme 
Ct,^  1824,  People  v.  Butler,  8  Co^o,,  847. 

2.  Tb0  trae  constniotion  of  former  acta  on 
the  subjects  of  second  offences,— considered. 
lb, 

3.  Ihoreaaed  punlahment  prescribed  where 
persons  after  con^ction  and  discharge  from  pris- 
on, either  upon  piadon  or  expiration  of  sentence, 
are  convicted  of  an  offence  committed  alter  snoh 
discharge.    2  Reo,  StaL,  609,  §§  8, 9. 

4.  Convlotion  abroad.  Person  convicted  in 
another  State  or  country,  of  an  offence  punish- 
able by  the  law  of  this  State  by  imprisonment  in 
state-prison,  and  convicted  of  a  subsequent  offence 
in  this  State,  punishable  to  same  extent  as  if  first 
conviction  had  taken  place  in  this  State.  2  Reo, 
Stat,,  700,  §  10. 

5.  One  cannot  be  punished  for  petit  larceny 
as  a  second  offence,  where  the  first  larceny  was 
committed  and  the  conviction  had  in  another 
State.  Oyer  A  7*.,  1855,  People  e.  OsBsar,  1 
Park.  Or,^  645. 


BSCRBTART  OF  STATE. 

Hia  O01ce.    Chosen  at  a  general  election,  and 
holds  office  2  years.*    OonsL  of  1846,  art.  5,  %  1. 


*  The  special  provisioDB  of  the  etotiites  relating 
to  this  and  other  particular  officers,  may  be  more 
oonveuiently  consulted  by  reference  to  the  kiteet 
edition  of  the  Revised  Statutes,  than  by  any  refer- 
ence to  them  which  the  limits  of  this  work  would 
aDow. 


BBCURITT  FOR  OOBX& 

L  Bkfobb  thb  Rktised  Siatutss. 
XL  IJndxb  ths  Rbvised  Sti.tutb8  ahd  thb 
Ck>Dx  OF  Pbooedttbb. 

1.  When  required, 

2.  Ths  motion. 

8.  The  ieeuHty,  and  er^/brdng  %L 
4.  The  attomey^s  liability, 

L   BSFOBB  THE  RbVIBSD   StATUTXS. 

1.  Divorce.  The  provision  of  the  act  of 
Sess.  86,  ch.  102  (1  Bee.  L.  of  1818, 197),— 
relative  to  secnrity  for  costs  to  be  given  by 
the  plaintiff  sning  for  a  limited  divorce,— does 
not  apply  to  a  bill  which  contains  in  addition 
to  a  charge  of  cmel  and  inhnman  treatmoit,  a 
charge  of  adultery.  Ohafkcery^  1815,  Tcmenj 
V,  Pomeroy,  1  Johns.  Ch.^  tW6. 

2.  Aadgneea.  When  an  insolvent  had  as- 
signed over  all  his  estate  for  the  benefit  of  his 
creditors,  and  a  judgment  was  recovered  in 
his  name,  in  the  Oonrt  of  CJommon  Pleas,  on 
which  a  writ  of  error  was  brought,  the  assign- 
ees, for  whose  benefit  the  suit  was  proseoated, 
were  ordered  to  give  secnrity  for  Hie  costa. 
[7  T.  R.,  296.]  Supreme  Ct.,  1809,  Ketcham 
e.  Olark,  4  JoTme.^  484. 

3.  Impriaonment  of  plaintiff  in  state-prison 
for  a  term  of  years,  equivalent  to  absence  from 
the  State,  on  a  motion  for  security  for  costs. 
Anonymous,  1  Gow.^  60. 

4.  After  Terdlot  for  the  defendant,  it  is  too 
late  to  move  for  security  for  costs.  Supreme 
Ot.^  1816,  Jackson  v.  Bushnell,  18  Johne.,  880. 

5.  Waiver.  Where  the  non-residenoe  of 
the  plaintiff  appears  on  the  face  of  the  bfll,  if 
the  d^endant  takes  any  step  in  the  cause,  he 
waives  security  for  costs.  [2  Yes.,  24;  10  Yes. 
Jr.,  287.]  Chomeery^  1818,  Goodrich  e.  Pen- 
dleton, ZJohne.  Oh.y  520. 

6.  If  the  fiict  does  not  so  appear,  he  must 
then  apply  as  soon  as  the  fiu)t  comes  to  Us 
knowledge,  in  any  stage  of  the  suit  [2  Yes., 
24.]  Chaneery^  1814,  Long  e.  Migestre,  1 
Johns.  Oh.^  202. 

7.  ZTotwltbstandlng  tiM  •oliottor'a  UnHfl- 
ity,  a  non-resident  complainant  must  g^ve  ss- 
cnrity  for  costs,  if  required;  which  should 
not  exceed  $100,  unless  special  oiroumstanoss 
are  shown.  Chamery^  1824,  Baldwin  «.  WO^ 
liamson,  Hoph.^  117. 

a  Amonnt  of  aecmlty.    Where  a  non- 
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resident  plaintiff  becomee  insolvent,  and  the 
security  in  $100  required  by  rule,  would  be 
inadequate,  the  court  will  specially  order  him 
to  give  security  for  a  larger  amount.  JV.  F. 
Superior  Ct.^  1829,  Bomeisler  «.  National  Ins. 
Co.,  3  EM,  681. 

9.  The  bond  is  not  to  bo  delivered  by 
the  clerk  to  the  party  except  by  order  of  the 
court;  the  application  for  which  must  state 
the  due  taxation  of  coata,  the  surety *s  name, 
and  plaintiffs  non-residence.  Supreme  Ct, 
1805,  Meiks  o.  Ohilds,  Col  d  0.  Oaa.^  482. 

10.  SeUdtor'e  liabOitsr.  Though  Rule  54 
of  1806,  makes  a  soMtbr  filing  a  bill  for  a 
non-resident  liable  for  costs  to  the  amount  of 
$100,  if  security  be  not  filed,  the  court  will, 
on  motion,  stay  proceedings  until  other  secu- 
rity be  furnished;  unless  the  application  is 
delayed  until  after  answering  o>  demurring. 
Chancery,  1814,  Long  v,  Mf^estre,  1  Johns, 
Ch.,  202. 

n.   UnDBB  THB  RbVISBD  STATtmS  AN© 

CoDB  OP  Peockduee. 

1.   When  JSequired. 

11.  It  is  not  necesBaxy  to  make  a  caae 
within  the  words  of  the  statute,  for  the 
power  to  require  security  for  costs  is  inherent 
ID  the  court.  If  the  nominal  plaintiff  is  in- 
solvent, the  real  party,  being  a  non-resident, 
will  be  compelled  to  file  security.  Supreme 
Ct.,  1846,  Swift  «.  Collins,  1  Den,,  659;  8.  P., 
1887,  People  «.  Oneida  0.  P.,  18  Wend.,  652. 

121  The  power  to  require  security  for  costs 
may  be  exercised  independent  of  the  statute, 
— e,  g.y  in  a  mandamus.  Supreme  Ct,  1887, 
People  t>.  Oneida  0.  P.,  18  Wend.,  652 ;  S.  P., 
8p.  71, 1847,  Dyer  «.  Dunivan,  8  Bow.  Pr,,  185. 

13.  It  is  not  imperative  on  the  court  to 
make  an  order  compelling  a  non-resident 
plaintiff  to  file  security  for  costs.  Supreme 
Ct,  1845,  Robinson  «.  Sinclair,  1  Den.,  628. 
K  F.  Superior  Ct.,  Chambers,  1858,  Florence 
«.  Bulkley,  1  Duer,  706;  S.  0.,  12  IT.  T.  Leg. 
Ohs.,  28. 

14.  A  defendant  who  has  been  let  itt  to 
defend,  after  default  and  Judgment,  the  latter 
standing  as  security,  may  require  security  foir 
costs  from  a  non-resident  plaintiff.  It  is  not 
a  matter  of  favor,  but  of  right.  N.  T.  Su- 
perior Ct.,  1849,  Gardner  v.  Kelly,  2  Sandf.^ 
682 ;  S.  C,  1  Code  JR.,  120. 

15.  nHoving  to  make  delay.    Where  pro- 


ceedings to  obtain  seourity  are  resorted  to  for 
delays  or  any  improper  purpose,  they  will  be 
vacated.  Supreme  Ct.,  1846,  Bobinson  «•  Sin- 
clair, 1  Den.,  628. 

16.  Suing  in  fcnrma  pauperte.  Motions  that 
plaintiff  file  security  for  costs,  and  that  he  be 
permitted  to  proseoute  mjbrma  paiuperis,  can- 
not both  be  granted.  N.  Y.  Superior  Ct. 
Chambers,  1868,  Florence  9.  Bulkley,  1  DueTj 
706 ;  S.  0.,  12  N.  7.  Leg.  Obs,,  28. 

17,  A  motion  of  one  of  several  defendants, 
for  leave  to  appeal  inforfna  pauperis,  denied, 
because,  1.  It  was  without  notice  to  defend- 
ants. [1  Paige,  40 ;  6  Hill,  267 ;  Code,  §  414.] 
2.  Leave  to  appear  in  forma  paiuperis  cannot 
be  granted  on  application  delayed  till  after 
judgment  against  the  plaintiff  on  the  merits. 
[1  Duer,  706.]  8.  The  statute  does  not  extend 
to  appeals.  [2  Hill,  412 ;  2  How.  Pr.,  85 ;  8 
Paige,  278,  280.]  The  inability  to  sue  moat 
be  shown  to  extend,  and  the  leave  must  be 
granted,  to  all  of  several  co-plaintifEs.  Sn^ 
preme  Ct.,  Sp.  T.,  1867,  Ostrander  «.  Harper, 
14  Hov).  Pr.,  16. 

la  Removal  of  oanae.  Where  a  County 
Oourt  of  Common  Pleas  had  ordered  a  plain- 
tiff resident  in  another  county  to  file  seourity 
for  costs,  and  the  cause  was  by  statute  re- 
moved to  the  Supreme  Court,  the  latter  court 
refused  in  their  discretion  to  vacate  the  order. 
Dyer  i).  Dunivan,  8  How.  Pr.,  185. 

Id.  —  when  may  be  required.  In  a  suit  in 
any  court, 

''1.  For  a  plaintiff  not  residing  within  the 
jurisdiction  of  such  court ;  or  for  several  plain- 
tiffs,  who  are  all  non-residents  :  or, 

"  2.  For  or  in  the  name  of  the  trustees  of  any 
debtor;  or, 

**8.  For  or  in  the  name  of  any  person  being 
insolvent,  who  shall  have  been  discnarged  from 
his  debts,  or  whose  person  shall  have  been  ex- 
onerated from  impriaonment,  pursuant  to  any  law, 
for  the  collection  pf  any  debt  contracted  before 
the  assignment  of  his  estate ;  or, 

**4.  For  or  in  the  name  of  any  person  com- 
mitted in  execution  for  a  crime  ;  or, 

"6.  In  the  name  of  any  infant  whose  next 
friend  has  not  given  security  for  costs  ;"  defend- 
ant may  require  plaintiff  to  file  security  for  costs. 
2Rto.  sua.,  620,  f  1. 

20.  B;  after  salt  oommenoed,  plaintiff  be- 
come a  non-resident,  or  all  the  plaintiffs  become 
non-resident  or  insolvent,  and  be  discharged  or 
exonerated  as  aforesaid,  or  be  sentenced  to  state- 
prison  for  any  term  less  than  for  life^  defendant 
may  require  security.    2  Rev.  8UA.,  620,  §  2. 

Sil.  Conrta  not  dt  reoord.  The  statute  (2 
Beo.  Stat,  620) — requiring  seourity  for  costs 
in  certain  suits  in  **  any  court" — ^intend  only 
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oonrts  of  reoord.  It  does  not  authorize  jos- 
tioes  of  the  peace  to  require  seourity.  N.  T. 
Com.  PL,  1846,  Southworth  v.  Straight,  4  IT. 
Y.  Leg.  Obi,,  19. 

Nor  surrogates.  Ohana&rp^  1846,  Wester- 
▼elt  f>.  Gregg,  1  Barb.  Oh.,  469. 

22.  A  foredgn  gcyvonmidnt  suing  in  a  court 
of  this  State,  may  be  required,  like  any  other 
non-resident  phuntifl^  to  file  security  for  costs. 
IT.  T.  JShiperior  Ot,  8p.  71, 1856,  Republic  of 
Mexico  «.  Arrangois,  8  AhlotU^  Pr.,  470. 

2a  Reoideiit  plaintiff  insolvent  That  se- 
curity for  costs  cannot  be  required  from  plain- 
tiff where  some  are  non-residents,  and  those 
who  are  resident  are  insolvent.  Supreme  Ct., 
Sp.  r.,  1866,  Ten  Broeok  v.  Reynolds,  18  E&u>. 
iV.,  462 ;  and  see  Gillispie  v.  Pfister,  Ool.  S 
Oas.,  121 ;  S.  0.,  8  Johns.  Oa$.,  2  ed.,  470. 

24.  Beooming  resident  A  plaintiff  who 
was  a  non-resident  at  the  time  of  commencing 
his  action,  is  not  excused  from  filing  security 
from  costs,  by  the  fact  that  he  afterwards  be- 
came a  resident.  Supreme  Ct,,  Sp.  7!,  1869, 
Ambler  v.  Ambler,  8  AhhotU*  Pr.,  840. 

25.  Temporary  absence.  Where  the  suit 
is  carried  on  for  the  benefit  of  others  than  the 
plaintiff,  and  he  is  insolvent  and  has  removed 
from  the  State,  the  allegation  that  his  absence 
is  not  to  be  permanent  is  no  answer.  Chan- 
cery, 1881,  Gilbert  «.  Gilbert,  2  Paige,  608. 

26.  Not  intending  to  continue  permanent- 
ly a  non-resident  not  an  excuse.  Qteloh  v. 
Barnaby,  1  Brno.,  667;  S.  0.,  7  Abbotts'  iV., 
19. 

27.  A  bankrupt  suing  for  a  tort  cannot  be 
required  to  give  security  for  costs.  Supreme 
Ot.,  1848,  Coryell  ^.  Davis,  6  Hill,  669. 

28.  Zioocd  courts.  In  the  New  York  Su- 
perior Court  a  defendant  is  entitled  to  security 
for  costs  where  plaintiff  resides  out  of  the  city ; 
notwithstanding  he  has  assigned  his  interest 
in  the  suit  to  a  resident.  K  Y.  Superior  Gt.^ 
Chambers,  1849,  Phenix  v.  Townshend,  2 
Code  JR.,  2. 

29.  A  plaintiff  in  the  New  York  Superior 
Court  residing  out  of  the  city,  but  within  the 
State  of  New  York,  must  give  security  for 
costs,  notwithstanding  the  act  of  1840,  allow- 
ing executions  against  property  to  any  county 
in  the  State.  jV.  Y.  Superior  Ct.,  1849,  Gard- 
ner «.  Kelly,  2  Sand/.,  682;  S.  C,  1  Code  B^ 
120.  Questioned,  but  followed,  Sjp.  T.,  1868, 
Hicks  V,  Payson,  7  Abbotts'  Pr.,  826. 

SoJuld,  also,  of  the  New  York  Common  Pleas. 


N.  Y.  Com.  PI,  1848,  Stephens  «•  Blair,  1  IT. 
Y.  Leg.  Obs.,  284. 

30.  Where  the  real  pUdntUf  is  a  non-resi- 
dent, the  plaintiff  on  the  record,  though  a 
resident,  must  file  security  for  costs.  Su- 
preme Vt.,  1846,  Charles  «.  Waterman,  2 
How.  Pr.,  122. 

So  held,  where  the  plaintifib  on  the  reoord 
were  insolvent    Allen  e.  Collins,  1  7i.,  261. 

31.  Administrator,  Ac.  A  non-resident 
suing  necessarily  as  administrator,  may  be  re- 
quired to  give  security  for  such  costs  as  should 
be  awarded  de  bonis  propriis.  Supreme  Ct., 
Sp.  71,  1848,  Murphy  e.  Darlington,  1  Code  R, 
86. 

32.  Security  for  costs  cannot  be  required  of 
an  executor,  administrator,  or  trustee,  in  a 
case  in  which  he  would  not  be  liable  for  costs 
on  a  judgment  IT.  Y.  Superior  Ct.,  1862, 
Darby  «.  Condit,  1  Duer,  699 ;  8.  C,  11 KY 
Leg.  Obs.,  164. 

3a  The  fact  that  the  estate  is  insolvent  is 
not  enough  to  require  security,  where  the 
plaintiff  is  insolvent    lb. 

34.  Trustees.  An  assignee  for  the  benefit 
of  creditors,  suing  in  the  name  of  the  assignor, 
is  not  a  trustee  within  the  provision  of  2  Bev. 
Stat,  620,  §  1,  entitling  defendant  to  security 
for  costs,  when  the  suit  is  for  or  in  the  name 
of  the  trustee  of  any  debtor.  Trustees  proper, 
declared  so  by  statute,  are  intended.  Supreme 
Ct.,  1840.  Ferriss  «.  American  Ins.  Co.,  22 
Wend.,  686. 

35.  Where  a  neat  Mend,  who  sues  for  in- 
fants, is  insolvent,  he  may  be  required  to  give 
security  for  the  costs.  Chancery,  1828,  Ful- 
ton 9.  Rosevelt,  1  Paige,  178. 

36.  The  next  friend  must  give  security  for 
costs,  although  there  is  no  suggestion  that  he 
is  not  abundantly  able  to  pay.  Supreme  Ct., 
1848,  Blanchard  v.  Nessle,  6  HiO,  266. 

37.  On  substitution  of  neat  Mend,  secu- 
rity for  the  costs  of  the  cause,  required.  Col- 
den  f>.  Haskina,  8  Bdie.,  811. 

38.  In  divorce.  That  if  the  next  friend  of 
a  wife  suing  for  a  divorce  is  irresponsible,  all 
proceedings  may  be  stayed  until  security  for 
costs  is  given,  or  a  responsible  person  substi- 
tuted. Chaneery,  1882,  Lawrence  v.  Law- 
rence, 8  Paige,  267. 

39.  Where  a  married  woman,  suing  for  a 
divorce,  appears  by  her  next  friend,  requiring 
the  next  friend  to  give  security  for  costs  is 
entirely  in  the  discretion  of  the  court,  and  un- 
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der  its  OQ&tarol.  It  is  enough  to  allow  the 
wife  to  appear  by  any  next  friend  whom  the 
ooort  may  appoint  on  her  application,  without 
seoarityy  and  to  allow  him  to  continue  to  act 
imtil  some  abuse  occurs,  and  then  to  remove 
him  and  dismiss  the  complaint  unless  he  give 
security,  or  another  next  friend  be  substituted, 
whose  character  and  responsibility  will  be  a 
protection  against  further  abuse.  Supreme 
Ot.,  1864,  Thomas  v.  Thomas,  18  Barb.^  149; 
S.  a,  12  jy.  F.  Leg.  Obe.,  274. 

40.  Invdlmitaiy  d^wutiire.  A  plaintiff 
actually  resident  here,  was  carried  involun- 
tarily to  a  State  from  which  he  was  a  fugitive. 
Jleld^  that  his  removal  changed  his  residence, 
and  the  defendant  might  have  the  complaint 
dismissed,  or  security  for  costs  given.  N.  Y. 
Superior  Ct.^  1851,  Long  9.  Hall,  8  Sandf^  729. 

41.  In  replevin,  the  bond  given  on  com- 
mencing the  action  is  sufficient  security  for 
costs.  Supreme  Ct^  1888,  Rogers  «.  Hitch- 
cock, 9  Wend.^  462. 

42.  A  non-resident  plaintiff,  in  an  action 
for  chattels,  took  proceedings  of  claim  and 
delivery  in  the  action,  under  section  209  of 
tlxe  Code,  and  gave  the  usual  undertaking ; 
and,  thereupon,  the  defendants  obtained  a  re- 
turn of  the  chattels,  under  section  211.  Eeldy 
tlaat  the  plaintiff  might  be  required  to  file 
soGurity  for  costs,  notwithstanding  he  had 
already  given  one  undertaking.  IT.  F.  Su- 
perior  OU,  Chambers,  1868,  Gelch  v,  Bamaby, 
1  Boew.,  667;  S.  C,  7  AbbotW  Pr,,  19. 

43.  A  plaintiff  in  error  who  has  given  the 
security  required  on  brining  error,  need  not 
give  security  for  costs  as  a  non-resident  plain- 
tdffl  Supreme  Ot.  (1847  ?),  Kanouse  «.  Martin, 
8  E&w.  Pr.,  24. 

44.  The  Code  of  Procedure  does  not  repeal 
the  provisions  of  the  Revised  Statutes  relative 
to  security  for  costs.  HT,  Y,  Superior  Ct, 
1849,  Gardner  v.  KeUy,  2  Scmc^.,  682;  S.  C, 
1  Code  -B.,  120. 

45.  Party  suing  in  right  of  another  may  be 
required  to  give  security  for  costs.  Cbde  qf  Pro., 
§  817  ;  amendment  of  1852. 

46.  The  power  of  the  court  to  require  se- 
curity, under  section  817  of  the  Code,  is  purely 
discretionary,  and  ought  not  to  be  exercised 
unless  the  imputation  of  bad  faith  is  rendered 
at  least  highly  probable.  K  Y,  Superior  Ct,, 
Chambers,  1864,  Shepherd  «.  Burt,  8  Duer, 
646. 

47.  Foreign  ooiporation.    The  neglect  of 


a  foreign  corporation  plaintiff  to  file  security, 
though  it  is  an  irregularity  for  which  the  pro- 
ceedings should  be  set  aside  on  a  motion  made 
in  season,  is  one  which  could  be  cured  at  any 
time  by  filing  the  security.  [19  Wend.,  10.] 
By  delaying  to  move  till  after  judgment  against 
him,  the  defendant  waives  his  right  to  securi- 
ty. K  F.  Chm.  PI,  1864^  Merchants'  Bank 
9.  Hills,  8  E.  D.  Smith,  210. 

48.  The  respondents  are  not  entitied  to  an 
order  that  the  appellants  file  security  for  costs 
on  appeal  from  a  Judgment,  although  the  latter 
are  a  foreign  corporation.  Though  if  the  ap- 
pellants would  stay  proceedings  they  must 
give  security  on  the  appeal,  or  the  stay  must 
be  obtained  from  the  court  or  a  judge,  upon 
such  terms  as  may  be  just.  Supreme  Ct,,  Sp. 
T.,  1862,  Steam  Navigation  Co.  «.  Weed,  8 
Ebw.  Pr.,  49.  Consult,  also,  Fobeioit  Cobpo- 
BATIOK,  7-10. 

2.  The  Motion, 

49.  How  made.  The  order  to  file  such  securi- 
ty, and  that  all  plaintiffs  prooeedings  be  stayed 
until  filed,  and  the  sureties  justify  if  excepted 
to,  may  be  made  by  the  court,  or  by  Judge  in 
vacation,  on  due  proof  by  affidavit.  2  6eo.  Stat., 
620,  §  8. 

50.  When.  Under  the  Bevised  Statutes, 
the  defendant  may  apply,  in  any  stage  of  the 
suit  He  is  not  to  be  held  to  applying  at  the 
first  opportunity.  F.  Chan,  Ct,  1882,  Bur- 
gess V,  Gregory,  1  Mko.,  449. 

51.  Appearing  in  the  suit,  opposing  the  ap- 
pointment of  a  receiver,  and  demurring  to  the 
bill,  do  not  prevent  the  defendant  from  pe- 
titioning for  security  for  costs.  V.  Chan.  Ct,^ 
1847,  Micklethwaite  v.  Bhodes,  4  Sandf.  Ch,, 
484. 

52.  Delay,  and  taking  steps  on  the  part  of 
the  defendant  with  knowledge,  is  not,  in  this 
State,  a  reason  for  refusing  to  require  the 
plaintiff  or  relator,  who  removes  from  the 
State,  to  give  security  for  costs.  [8  Cow.,  67.] 
Supreme  Ct.,  1887,  People  f>,  Oneida  C.  P., 
18  W&nd,,  662. 

53.  When  the  application  is  not  made  until 
the  cause  has  been  referred  and  noticed  for 
hearing,  it  will  be  denied,  as  unreasonably  de- 
layed. K  F.  Superior  Ct,,  1868,  Florence  «. 
Bulkley,  1  Duer,  706 ;  S.  C,  12  JV.  F.  Leg. 
Obs.,  28 ;  Chambers,  1864,  Swan  v.  Mathews, 
8  JOuer,  618. 

54.  A  defendant  held  to  bail  must  perfect 
his  appearance  by  putting  in  special  bailf  be 
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fbre  he  can  moTe  for  Beonrity  for  ooste.  Sur 
prdffM  Ot^  1843,  Thomas  «.  Wileon,  6  Hill, 
S57. 

And  the  hail  must  be  perfected.  1846,  Da- 
vidson e.  Hackstaf^  8  Bow.  Pr.,  11. 

S&  Goata  unpaid  by  defendant  After  an 
order  oyermling  a  demurrer,  with  leave  to 
answer  on  payment  of  costs,  the  defendant 
while  in  de&nlt  of  the  payment  is  not  entitled 
to  security  for  costs  from  the  plaintiff;  if  the 
plaintiff  becomes  a  non-resident  Supreme 
Ot.,  JSfp.  7  18S4,  Sutler  e.  Wood,  10  Sew, 
iV.,  818. 

56.  Mcytion  where  made.  Application  for 
security  for  costs  may  be  made  to  a  Judge  at 
chambers,  or  to  the  court  with  notice  to 
phiinti£  Supreme  Ot,  1880,  Ohamplin  e. 
Fierce,  8  WeHd.,4AS;  1848,Blancharde.  Kesde, 
tEiU,  268. 

57.  Fonn  of  order.  An  order  made  by  a 
Judge  in  vacation,  that  plaintiff  file  security 
for  costs,  should,  by  the  settied  practice,  be  in 
the  alternative — requiring  security  to  be  filed 
in  twenty  days,  or  that  plaintiff  show  cause. 
But  an  absolute  order,  being  authorized  by  2 
Rev.  Stat,  620,  §  8,  is  at  most  irregular.  Su- 
preme  Ot,^  Sp.  71, 1868,  Bronson  e.  Freeman, 
8  ffow.  Pr.,  492. 

sa  On  a  rule  abaoliite^  to  file  security  fi)r 
costs  within  twenty  days  from  tiie  entry  of 
the  order,  defendant  must  serve  a  copy  on 
plaintiff's  attorney  in  order  to  put  him  in  de- 
fault Supreme  Ot^  18461,  Anderson  e.  Os- 
born,  1  Hew.  Pr,^  79. 

59.  'Waiver  of  stay.  If  after  obtaining  an 
order  to  file  security  for  costs,  the  defendant 
notices  the  cause  for  trial,  it  is  a  waiver  of 
the  stay  of  proceedings,  and  the  plaintiff  is  at 
liberty  to  appear  and  prosecute  the  suit  F. 
Ohan,  Ot.,  1886,  Hay  e.  Power,  2  JUto.,  494. 
Supreme  Ot.y  Sp.  71,  1868,  Boyce  e.  Bates,  8 
Sow,  Pr.^  496. 

60.  BaEtendlaf  time  to  antwer.  The 
Judge  may  make  an  order  extending  defend- 
ant's time  to  answer,  a  certain  number  of  days, 
after  the  plaintiff  files  security  for  costs,  and 
the  sureties,  if  excepted  to,  shall  Justify.  Su- 
preme OLy  Sp.  71, 1858,  Bronson  e.  Freeman, 
8  Sow.  Pr.y  492. 

8.  2%e  Seeurity^  and  Sr^oreinff  it 

61.  Seonri^  to  be  given  by  bond,  in  a  pen- 
alty of  at  least  $250,  with  one  or  more  snfficieot 
sureties,  to  the  defendant,  conditioned  to  pay  on 


denumd  aU  costs  that  may  be  awarded  teths  de- 
fendant in  such  suit  riling,  &o.,  exoeptioa  to 
sureties.    2  Bw.  Stat.,  620,  SS  4,  5. 

62.  Plaintiff  need  not  himself  eieoate  the 
bond.  Two  sufficient  securities  will  do.  S^ 
preme  Ot.,  1846,  Wagner  e.  Adams,  1  Em. 
Pr.,  191. 

68.  One  aorety  is  enough,  and  the  oom- 
plainant  need  not  join  in  the  bond.  F.  Clm, 
Ot,  1847,  Mickletiiiwaite  e.  Rhodes,  4  i&iiuf/ 
Ch,,  484. 

64.  A  Bolioitor  may  be  surety.  [6  Pftige, 
67.]    Ih. 

65.  Demand.  Inabondgivenonbehslfof 
a  non-resident  plaintiff  the  obligors  sbould  be 
bound  to  pay  on  demand.  Demand  torn  plais- 
tiff  should  not  be  required.  Supreme  Ct^  184fi, 
Tallmadge  e.  Wallis,  1  Sow.  iV.,  100. 

66.  Fonu.  The  bond  for  security  for  costs 
need  not  follow  the  precise  words  of  tiie  stat- 
ute, but  it  will  be  sufficient  as  against  defend- 
ant's objection,  if  equally  fovorable  to  the  de- 
fendant JV.  F.  Superior  Ct.,  1849,  Sraitfa  t. 
Nerval,  2  Code  E,,  14. 

67.  Notioe  that  defendants  *'do  not  accept 
the  bail  put  in,"  ^.,  is  not  sufficient  notice  of 
exception.  IT.  Y.  Gom.  PI,  1867,  Hartford 
Quarry  Co.  e.  Pendleton,  4  Ali^H>iU'  Ft.,  460. 

6a  Itfovinff  to  inoreaae.  Where  seciirity 
for  costs  has  been  filed  pursuant  to  an  order, 
and  the  twenty  days  allowed  for  ezceptiDf  to 
the  sureties  have  elapaed,  it  is  too  late  to  apply 
to  haye  the  amount  of  the  security  ioereaeed. 
N.  7.  Superior  Ot.,  1861,  CasteUanos  «.  Jones, 
4  iSM/%  879. 

69.  Motion  for  an  additional  bond  where 
the  costs  were  large,  denied.    Doty  9.  Brown, 

1  How.  Pr.,  246. 

70.  Jnattfyii^.  Within  twenty  days  after 
notioe  of  exception,  the  sureties  must  jutif  j,  by 
affidavit  that  they  are  worth  double  the  pesaltj, 
over  and  above  all  debts.  Copy  of  affidavit  to  be 
served  on  the  defendant  or  his  attorney.  Snch 
Justification  discharges  the  stay  of  prooeedings- 

2  Ao.i8M.,620,  §6. 

71.  If  defendant  excepts  to  the  surety,  he 
must  Justify,  notwithstanding  an  affidavit  of 
justification  was  made  with  the  bond,  and  a 
copy  of  it  served.  Supreme  Ot,,  Sp.  71, 1868, 
Bronson  e.  EVeeman,  8  How.  Pr.,  492. 

7Z  Sureties  in  the  penalty  €i  $260,  sboold 
be  required  to  justify  in  double  the  amount 
Ohaneery,  1844,  Mount  e.  Mount,  11  Pa^^ 
888. 

73.  Jnattficatkm  of  one  aora^.    Wbere, 
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tmder  an  order  upon  the  plaintiff  to  file  secu- 
rity for  oostfi,  an  nndertaking  ezeoated  by  two 
snreties  is  filed,  the  Jnatification  of  one  of  the 
snretSes  npon  exceptions,  is  snflicient.  If,  T, 
JSfuperior  Ct.^  Sp.  T.,  1858,  Biggins  «.  Williams, 
2  Duer,  678. 

74.  That  if  the  mmtf  beoomes  insol'^teiit 
another  mnst  be  snbstituted.  F.  (/han,  Ct., 
1884,  Bridges  «.  Ganfield,  2  JBdw.,  208. 

75.  Leave  of  court  to  sue  the  security  for 
costs  is  not  necessary.  Supreme  Ct,^  1882, 
Higley  «.  Bobinson,  7  Wend,^  482. 

76.  Motion  for  jndgment  as  in  case  of  non* 
suit,  because  security  for  costs  is  not  filed,  is 
irregular.  It  should  be  for  an  absolute  order 
that  plaintiffi}  file  security  for  costs.  Supreme 
Ct.,  1844,  Claiborne  v.  Baker,  1  ffow.  Pr,^  87. 

4.  Ths  AtUyrnep'e  lAdbility, 

77.  Where  defendant,  at  commencement  of 
rait,  is  entitled,  under  2  Bay.  Stat.,  620,  to  secu- 
rity, pUdntifrs  attorney  is  liable  for  the  costs,  to 
an  amount  not  exceeding  $100,  until  security  be 
filed,  whether  required  or  not.  How  he  may  be 
relived.    2Rm.»at.,  620,  Si  7,  8. 

7a  The  attorney  is  liable  if  the  real  plaintiff 
is  non-resident,  although  the  nominal  plaintiff  is 
a  resident,  [6  Wend.,  660;  2  Cow.,  460.]  Sw- 
preme  Ot^  1884,  Jones  v.  Savage,  10  Wend.^  621. 

79.  Where  a  plaintiff  ia  a  resident  at  the 
commencement  of  the  suit,  his  subsequent  re- 
moval will  not  make  his  attorney  Hable  for 
eosts,  although  he  proceeds  in  the  suit.  Sur 
preme  Ct^  1846,  Alexander  «.  Carpenter,  8 
Dwi.,  266.  N.  F.  Superior  Ct,^  1851,  Long  ©. 
Hall,  8  SariBf.,  729. 

80.  To  enforce  payment  of  costs  against  an 
attorney  for  a  non-resident  plaintiff,  after  an 
order  requiring  hhn  to  pay  them,  a  new  de- 
mand is  necessary,  and,  on  his  reflosal,  a  new 
application  to  the  court  (which  may,  however, 
be  en  parte)  for  process  to  collect.  Supreme 
Ot,^  Sp,  7!,  1868,  Bronson  v.  Freeman,  8  Saw. 
iV.,  492. 

81.  In  chancery,  though  a  solicitor  who 
commences  a  suit  without  giving  security  for 
costs  where  defendant  is  entitled  to  it,  is  liable 
himself  to  not  exceeding  $100  (Rule  16),  his 
liability  should  not  be  declared  in  the  decree, 
but  can  only  be  enforced  by  summary  pro- 
ceedings under  the  rule.  Ohaneery^  1842, 
Sigonmey  f>.  Waddle,  9  PiUge^  881. 

For  other  cases  on  the  Attome^'a  liability, 
see  Attobnxt  Ain)  Oldeft,  61-40. 


SBDUCTZCNer. 

1.  Wbo  may  sue.  A  person  seduced  can- 
not maintain  an  action  for  damages  against 
her  seducer.  The  only  civil  action  which  can 
be  founded  on  a  seduction,  is  an  action  by  the 
parent  or  other  person  entitied  to  the  services 
of  the  fbmale,  to  recover  for  loss  of  service. 
Supreme  Ot.^  Sp,  71, 1868,  Hamilton  «.  Lomax, 
26  jRw5.,  616;  8.  0.,  6  AlhotU?  Pr,,  142. 

2.  Natore  of  the  action.  Trespass  for  the 
seduction  of  a  female  is  not,  technically,  an 
action  for  assault  and  battery.  The  gist  of  the 
action  is  the  loss  of  service.  So  heJd^  on  a 
question  of  costs.  Supreme  Ct.^  1826,  Shufelt 
V.  Bowley,  4  Oow,^  68. 

3.  The  relation  of  maater  and  aervant 
must  exist  between  the  plaintiff  and  the  se- 
duced at  the  time  of  the  seduction,  and  there 
must  be  a  loss  of  service  to  the  plaintiff^  or  a 
charge  brought  upon  him,  in  consequence  of 
the  seduction.  Supreme  Ct,^  1860,  George  «. 
Van  Horn,  9  Bcvrl,^  628. 

4.  What  aervlce  moat  be  lOiown.  The 
slightest  acts  of  service  are  sufficient  to  make 
out  the  relation  of  master  and  servant  be- 
tween the  parent  and  child.  Supreme  Ot,y 
1826,  Moran  v,  Dawes,  4  CW.,  412. 

5.  Besiding  with  the  parent,  and  rendering 
general  assistance  as  a  daughter  naturally  does, 
— Jleld^  sufiScient    lb. 

8.  Actual  loss  of  service,  expense,  or  dam- 
age, prior  to  the  commencement  of  the  suit, 
need  not  be  shown ;  proof  of  seduction,  preg- 
nancy having  ensued,  and  the  dan^ter  being 
a  minor,  and  a  member  of  her  father's  family 
at  the  time,  is  sufficient  [1  Mood.  &  M.,  828 ; 
Peake  IST.  P.,  66,  288;  2  Stark.  Ev.,  721;  9 
Johns.,  887;  2  Wend.,  469;  7  Oar.  &  P., 
628]  ;*  and  all  the  complicated  circumstances 
come  in  by  way  of  aggravation  of  damages, 
and  this,  tiiough  they  transpire  before  suit 
brought  Supreme  Ot.y  1889,  Hewit  v.  Prime, 
21  Wend.,  79. 

7.  The  gist  of  the  action  is  loss  of  service. 
Proof  of  slight  loss  of  service  is  sufficient;  but 
this  must  be  shown  to  be  the  direct  and  prox- 
imate consequence  of  the  wrongfol  act  com- 
plained of.  Thus,  where  the  loss  of  service 
was  the  direct  result  of  illness  brought  on  by 
threatened  exposure  in  a  Suit  against  defend- 
ant for  the  seduction,  and  not  by  pregnancy, 
,— — 

I     *  Approved  in  Lee  «.  Hodges,  18  OratUtn^  726. 
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Ac^—Eeld^  that  an  action  did  not  lie.  Ot. 
of  Appeals,  1856,  Knight  v.  Wilcox,  14  K  T. 
(4  Kem.\  418 ;  reversing  S.  0.,  16  Barh.,  279 ; 
18  Id.,  212. 

8.  An  action  for  seduction  can  be  sustained, 
although  it  be  not  shown  that  the  minor  daugh- 
ter was  actually  in  her  father's  service,  or  that 
he  incurred  any  trouble  or  expense  in  her  sick- 
ness ;  it  is  sufficient  if  he  was  legally  entitied 
to  her  services.  Ot,  o/Appeah,  1854,  Mulve- 
hall  9.  Millward,  11  i^.  F.  (1  Kem.\  848. 

9.  Dan^ter  in  the  service  of  a  third  per- 
son. The  fact  that  the  father  merely  permits 
the  daughter  to  remain  with  another  person, 
so  long  as  he  has  not  devested  himself  of  the 
right  to  reclaim  her  time  and  services,  does  not 
affect  his  right  to  sue.  Supreme  Ot,  1812, 
Martin  v.  Payne,  9  Johns.,  887;  1829,  Olark  «. 
Fitch,  2  Wend.,  459. 

10.  Thus,  where  the  daughter,  being  nine- 
teen years  of  age,  with  the  consent  of  her 
Either,  worked  for  her  uncle  for  wages,  and 
did  not  intend  to  return  to  her  father,  but 
there  was  no  agreement  for  her  continuing  for 
imy  particular  time;  and  she  was  seduced  at 
her  uncle's  house,  and  returned  to  and  was 
confined  at  her  father's,  ffeld,  that  the  action 
was  well  brought  by  the  father.  Supreme  Ot., 
1812,  Martin  v.  Payne,  9  Johns.,  887. 

11.  Where  the  daughter  was  an  apprentice 
at  time  of  the  seduction,  but  the  indenture 
was  cancelled,  and  she  returned  to  her  mother's 
house  and  was  there  confined, — Held,  that  the 
mother  (the  father  being  dead)  could  maintain 

an  action.    Supreme  Ot.,  1825,  Sargent  v. 

5  Oow.,  106.* 

12.  A  father  gave  his  daughter  her  time, 
and  she  was  seduced  while  working  for  herself 
in  the  employ  of  a  third  person,  and  the  ex- 
penses of  her  confinement  were  paid  by  her 
employer.  Held,  that  the  father  might  main- 
tain an  action  notwithstanding.  Supreme  Ot., 
1829,  Olark  9.  Fitch,  2  Wend.,  459. 

13.  The  principle  which  allows  a  father  to 
sue  where  tiie  daughter  was  in  the  service  of 
another  person  at  the  time  of  the  seduction, 
applies  only  where  the  action  is  by  the  father, 
and  where  he  still  retained  the  legal  right  to  her 
services.  The  gist  of  the  action  is  the  loss  of 
service.  OU  of  Appeals,  1850,  Bartley  v. 
Eichtmeyer,  4  N.  Y.  (4  Comst.),  88. 


*  Disapproved  in  Bartley  v,  Biohtmeyer,  ^N.  T, 
<4  Comtt.),  88. 


14.  It  does  not  apply  where  the  action  is 
brought  by  the  step-father.  In  such  a  case 
the  relation  of  master  and  servant  must  bftre 
actually  existed  at  the  time  of  the  isjury.  lb. 

10.  Nor  where  the  action  is  by  the  mother. 
[Disapproving  5  Oow.,  106.]    Ih. 

16.  Nor  when  the  action  is  brought  by  a 
brother,  although  standing  in  loco  pairaAu. 
Supreme  Ot.,  1828,  MiUar  ad$.  Thompson,  1 
Wend.,  447.* 

17.  The  father  of  the  girl  seduced  bad  not 
been  heard  of  for  fourteen  years,  and  she  had 
been  brought  up,  with  her  mother^s  permis- 
sion, by  the  plainti£^  as  his  child.  HdS^  that 
he  stood  in  loeo  parentis,  and  could  main- 
tain the  action.  The  action  depends  on  die 
relation  of  master  and  servant,  and  not  of 
parent  and  child.  Supreme  Ot.,  1849,  IngenoU 
9.  Jones,  5  Barb.,  661. 

18.  Dan^ter  above  21.  Where  the  daugh- 
ter is  above  the  age  of  twenty-one,  the  father 
cannot  maintain  an  action,  unless  she  ia  ac- 
tually in  his  service.  Supreme  Ot.,  1818, 
Nicheson  «.  Stryker,  10  Johns^  116 ;  ^1828, 
Millar  ads.  Thompson,  1  Wend.,  447;  *1850, 
G^rge  9.  Van  Horn,  9  Barb.,  528. 

19.  The  daughter  was  upwards  of  twenty- 
one,  and  in  the  actual  service  of  another  pe^ 
son,  and  her  father  was  alive  when  she  was 
seduced.  The  father  died,  and  the  daughter 
returned  to  and  was  confined  at  her  mother's 
house.  Held,  that  the  mother  could  not  ens- 
tain  an  action.  Supreme  Ot.<,  1850,  George  v. 
Van  Horn,  9  Barb.,  528. 

20.  Daughter  in  employ  of  defendant 
Recovery  by  &ther  sustained,  though  the  se- 
duction took  place  while  the  daughter  was  in 
the  service  of  the  defendant.  Supreme  Ct^ 
1888,  Stiles  e.  Tilford,  10  Wend.,  838. 

21.  Where  an  in&nt  daughter  left  her  fa- 
therms  house  and  went  into  the  employ  of  de 
fendanti  but  there  was  no  surrender  hy  the 
father  of  his  right  to  hei*  service^  and  she 
was  seduced  by  defendant.  Held,  that  the 
father  could  maintain  an  action,  notwithstand- 
ing the  defendant  had  paid  the  expenses  o( 
her  sickness.  Ot.  of  Appeals,  1854,  Moire- 
haU  «.  Millward,  11 JV.  F.  (1  Xem.),  343. 

22.  Where  a  daughter  is  apprenticed  to  s 
third  person,  and  is  by  him  seduced  daring 

*  Compare  Ingersoll  v.  Jones,  6  Barb.,  661.  Di^ 
approved  in  Bartley  9.  Eichtmeyer,  4  ^  T-  i* 
Omtt.),  88,  47. 
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the  apprenticeship,  the  Ikther  cannot  main- 
tain an  action.  The  gist  of  the  action  is  loss 
of  service,  which  does  not  arise  in  snch  a  case. 
Ct.  of  AppeaU^  1862,  Dain  «.  Wycofl;  7  K  7. 
(3  SeU.\  191. 

23.  But  in  snch  case,  proof  that  the  defend- 
ant procured  the  daughter  to  enter  his  service 
with  a  view  to  her  seduction,  is  an  answer  to 
the  ohjection  that  the  plaintiff  was  not  entitled 
to  her  services.  [8  Seld.,  191.]  CU  of  Ap- 
veals,  1858,  Dain  f>.  Wyckoff,  18  K  7.  (4 
Smith),  45. 

24.  ConnlTanoe  of  plaintiff  A  father  can- 
not maintain  an  action  for  dehauching  his 
daughter,  if  he  consented  to,  or  connived  at 
her  intercourse  with  the  defendant.  Sfupreme 
Ct,  1804,  Seagar  «.  Sligerland,  2  Cai,,  219; 
S.  P.,  1857,  Travis  «.  Barger,  24  Ba/rh,,  614; 
and  see  Fletcher  v.  Randall,  Anth,  K  P.,  267 ; 
Smith  V.  Masten,  16  Wend.,  270. 

25.  The  consent  or  connivance  of  plaintiff, 
being  a  complete  bar  to  the  action,  must  be 
pleaded  as  such.  If  not  set  up  it  cannot  be 
shown  in  mitigation  of  damages.  Supreme 
Ct,,  1857,  Travis  v.  Barger,  24  Btvrl.,  614. 

26.  Prevlotui  oharaoter.  The  fact  that 
the  daughter  was,  previous  to  the  sednotion, 
of  unchaste  character,  does  not  prevent  the 
father  from  recovering  the  damages  sustained 
by  himself  in  loss  of  service,  and  expenses  of 
confinement,  provided  he  did  not  know  or 
connive  at  her  criminal  intercourse  with  de- 
fendant. Supreme  Ct,,  1806,  Akerley  o. 
Haines,  3  Cat.,  292 ;  and  see  Fletcher  v,  Ban- 
dall,  Anth.  N,  P.,  267. 

27.  The  representatlTM  of  the  father  can- 
not sue  for  the  seduction  of  the  daughter  in 
his  lifetime.  The  action  dies  with  the  person. 
Supreme  Ct,,  1850,  George  v.  Van  Horn,  9 
Barb.,  528. 

2B,  Expenaesflbicafliiit  brought  Though 
according  to  the  strict  rules  of  evidence,  proof 
of  expenses  and  loss  of  service  after  the  com- 
mencement of  the  suit  might  be  inadmissible, 
yet  its  admission  is  not  a  ground  for  granting 
a  new  trial.  Supreme  Ct,,  1888,  Stiles  v.  Til- 
ford,  10  Wrnid^  888. 

29.  Offer  to  many.  The  action  being 
founded  on  the  master's  loss  of  service,  it  is  no 
ground  of  mitigation  of  damages  that  after  the 
seduction  defendant  offered  to  marry  the  fe- 
male, and  she  was  willing,  but  the  plaintiff 
refused  his  consent  SuprmM  Ct^  1849,  In- 
gersoU  9.  Jones,  5  Barb,^  661, 


As  to  Damagee  in  these  actions,  see  Dam- 
AGSs;  New  Tbial. 

30.  The  criminal  offence.  Any  man  who 
shall  under  promise  of  marriage,  seduce,  &a,  any 
unmarried  &male  of  previous  chaste  character, 
shall  be  guilty  of  misdemeanor.  Lam  qf  1848, 
148,  ch.  111. 

31.  Punishment  therefor,  prescribed.    Ih. 

32.  The  promlsa  It  is  a  good  defence  to 
a  prosecution  under  the  act  of  1848,  that,  at 
the  time  of  the  alleged  seduction,  defendant 
was  married,  and  the  marriage  known  to  the 
prosecutrix.  A  married  man  can  make  no 
valid  promise  to  marry,  such  as  is  required  by 
the  act,  to  be  proved.  There  must  be  mutual 
and  binding  promises  of  marriage  between  the 
parties,  to  make  a  case  within  the  act  Oy^ 
A  71, 1851,  People  e.  Alger,  1  Pao'h,  Cr.,  888. 

33.  The  indictment  need  not  aver  that  the 
promise  was  binding,  or  that  it  was  mutual. 
A*  promise  confided  in  by  the  prosecutrix 
would  be  sufficient,  although  the  defendant 
used  it  as  a  false  pretence,  or  knew  it  was  not 
in  his  power  to  perform.  In  the  indictment 
it  is  enough  to  follow  the  language  of  the 
statute.  Supreme  Ct,,  1858,  Orozier  e.  People, 
1  Park,  Cr,,  458. 

34.  Prerrioiu  character.  The  meaning  of 
the  phrase  ^previous  chaste  character,"  as 
used  in  the  8tatute,^HX>nsidered.  Safford  «. 
People,  1  Pwrh.  Cr.,  474.    Compare  Abdvo- 

TION,  4. 

35.  No  oonvictioii  therefor  shall  be  had 
on  the  testimony  of  the  female  seduced,  unsup- 
ported by  other  evidence  ;  nor  unless  indictment 
shall  be  found  within  two  years  after  the  oom- 
miasion  of  the  offence.    Lam  qf  1848,  148,  ch. 

36.  The  corroboration  of  the  woman's 
testimony  must  be  addressed  to  the  ingredi- 
ents necessary  to  constitute  the  crime.  Where 
she  was  corroborated  as  to  collateral  matters, 
but  not  as  to  either  the  promise  or  the  seduc- 
tion,— EM,  that  there  could  be  no  convic- 
tion. Cywr  A  T,,  1849,  People  «.  Hine,  8  HT,  7. 
Leg,  OU.,  189. 

37.  A  defendant  committed  to  answer  to  a 
prosecution  for  seduction,  should  be  discharged 
upon  habeas  corpus  or  certiorari,  unless  it  is 
made  to  appear  affirmatively  on  the  part  of 
the  People— 1.  That  the  seduction  was  under 
promise  of  marriage;  2.  That  the  female  was 
of  previously  chaste  oharaoter;  and  8.  That 
her  testimony  waa  corroborated,  at  least  in 
some  important  respects,  by  other  witnesses. 
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B$e9rdm'^  at  Ohcmbers^  1868,  People  «.  Lomax, 

3a  In  what  respects,  and  to  what  extent, 
Buch  corroborative  testimony  is  required  by 
tbeatatate.    lb. 

39.  Ziaitatloa.  Where  the  illioit  inter, 
coarse  between  the  proeecatriz  and  the  de- 
fendant began  more  than  two  years  before 
the  indictment  found,  and  oontiniied  until 
within  two  years,— f«{(2,  not  a  case  of  aedno- 
tion  within  two  years,  and,  iherefbre,  not 
within  the  statate.  au^ms  Ot.,  186i,  Saf- 
ford  f>.  People,  1  Park.  Or.^  474. 

40.  Sabaeqaent  manlage  of  the  parties 
may  be  pleaded  In  bar  of  a  conviction  Ibr  sednc- 
tion.    £awt</1848,  I48,ch.  111. 


1.  Of  wfld  and  nnonltlviAted  lands  in  thia 
country,  the  ownership  is  deemed  a  laflident 
possession  to  oonstitnte  seisin.  Supreme  Ot^ 
1811,  Jackson  e.  Selliok,  8  Johm.,  262;  1817, 
Jackson  e.  Howe,  14  ItL,  406;  1818,  Jackson 
«.  Gilchrist,  16  Id.y  89 ;  1826,  Jackson  «.  John- 
ston, 6  Gate.,  74;  1884^  Bradstraet  v.  Olarke^ 
12  WefuLy  602. 

2.  Stoe.  Of  the  disseizin  and  seizin  necea- 
aary  to  rapport  a  fina.  MoGb-^gor  e.  Com- 
stock,  17 If.  Y.  (8  amUh),  162;  affirming  8. 
0.,  16&r&.,427. 

As  to  wliat  oooatitiitea  seizin,  see  also 
Englishbee  e.  Hehnnth,  7  IT.  Y,  Leg.  Obi., 
186 ;  reversed,  8  If.  7.  (8  Oonut),  294. 

See,  also,  Oubtist;  Dbbosht;  Dowib. 


1.  FXMMioe  of  the  piteoiiar.  It  is  not 
necessary  becanse  there  is  a  discretion  to  sen- 
tence a  defendant  to  corporal  poniahment, 
that  he  shonld  be  present  The  rnle  is,  that 
snoh  a  sentence  shall  not  be  imposed  in  his 
absence.  Where  the  sentence  is  to  be  a  fine 
merely,  the  defimdant  need  not  be  brought 
into  court.  Supreme  OL^  1846,  People  e.  Tay- 
lor, 8  Der^  91,  note  a. 

2.  Where  the  Oourt  of  Appeals  has  rendered 
a  judgment  in  a  capital  case  which  avoids  an 
order  for  a  new  trial,  and  has  remanded  the 
cause,  with  directions  that  sentence  of  death 
be  pronounced,  the  court  below  will  not  refope 


to  pronouuce  it,  on  the  ol^ection  that  tU 
prisoner  was  not  corporally  present  before  the 
Oourt  of  Appeals.  Supreme  Ot^  1862,  Peoi^ 
V.  Olark,  1  Park.  Or.,  860. 

3.  In  what  cases  a  criminal  punishable  cor- 
porally must  be  present  when  judgment  is  reo. 
dered  against  him.    3. 

4.  When  the  Oyer  and  Terminer  may  dekj 
sentence  for  the  purpose  of  having  the  deobion 
reviewed  by  certiorari.   Oolt «.  People,  1  Fori 

a-.,6ii. 

5.  Bq;nmging  and  oorreotliig.  Where  it 
the  same  term  at  which  sentence  is  pronoanoed, 
and  before  the  sheriff  has  proceeded  to  exe- 
cute it,  it  is  discovered  that  the  sentonoe  ig 
irregujar,— «.  ^.,  where  sentence  of  imprieoD- 
ment  in  state-prison  will  not  expire  hetweea 
March  and  November  (2  Seo.  StaL,  700,  { 12), 
—the  oourt  has  power  to  ezpnnge  thesenteoM 
and  pass  sentence  anew,  correctly.  Svpme 
Ot^  1868,  Killer  v.  Finkle,  1  Park  Or.,  874. 

Bee,  also,  PuHttHMXHT. 


SERVICE  (and  Proof  of). 

I.  QSNXBAL  BT7LI8 p.  768 

II.  Iir  ▲OnORB  AT  LAW. 

1.  /•  general 787 

2.  Sereieei^fpaperienaUomeff...,  787 

8.  Sereieelymail 781 

4.  Proof  of  iertiee 789 

in.  Iv  SUITS  nr  bquitt. 

'  1.  In  general ,,,...  790 

2.  Non-resident  or  ooneeaUd  dtfend- 

ante 791 

IV.  Js  Aonoirs  uvdxb  thb  Oodb. 

1.  In  general 791 

2:  ServieeofeurnmoneandeomplairU'm 
8.  Serviee  hy  mM 795 

I.  GSNIBBAL    RULBS. 

1.  Wliore  a  atatate  proaorilMa  giving  no* 
Hoe  as  a  condition  precedent  to  the  doing  an 
act,  and  does  not  prescribe  the  mode  of  ginng* 
notice,  personal  service  is  necessary.  [2  Jones' 
LawB.,62;6B.Mon.,146.]  B^remeGL^a^^ 
T.,  1857,  MoDermott  e.  Board  of  PoUoe,  6 
AhboM  Pr,y  422;  6^  T.,  1854^  Bathbon  t 
Acker,  18  JBarb.^  898. 

2.  Whem-*aa  in  case  of  order  in  snpide- 
mentary  proeeadinge-»the  statute  ^lecifies  no 
mode  of  service,  personal  service  is  1^.  Sa^ 
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pr0me  €/t^  1861,  People  t>.  Hulbnrt,  6  Mm. 
Fr.y  446. 

3.  OfflQial  meeting.  Under  a  etatnte  re- 
quiring notice  to  be  given  to  officM^  to  meet 
for  the  purpose  of  appointing  an  officer,  per- 
sonal service  of  the  notice  is  not  necessary. 
That  is  required  when  the  object  is  to  bring  a 
party  into  contempt,  or  to  subject  him  to  the 
jnrisdiction  of  a  conrt ;  not  when  it  is  to  give 
him  the  opportunity  of  exercising  a  right  Su- 
preme Ot.^  Sp.  T,y  1866,  People  v.  Walker,  28 
Par5.,  804;  8.  0.,  2  Abbotts'  Pr,,  421. 

As  to  necessity  of  personal  service  to  con- 
stitnte  "Dae  prooeaa  of  law/'  see  Oonstctit- 
TIONAL  I^w,  186. 

4.  Condittooal.  Service  of  a  notice  of  re- 
tainer conditionally, — Held^  not  service  where 
the  condition  was  not  performed.  Supreme 
Ct^  1846,  Bronk  «>.  Oonklin,  2  ffaw.  Pr.,  7. 

5.  Tbat  attempts  to  eva^  service  do  not 
dispense  with  the  neceaaity  for  personal  ser- 
vice. Van  Rensselaer  d.  Palmati^r,  2  Eoui, 
iV.,  24. 

6.  Bervioe  of  OKJgliial  prooaoa  eoonsb. 
A  decree  which  personally  bound  two  defend- 
ants, in  a  suit  in  which  process  had  been  served 
on  both,  but  neither  had  appeared,  was  errone- 
ously satiafied,  and  the  complainant  moved  to 
vacate  the  satisfaction  and  for  new  execution ; 
and  the  papers  for  the  motion  were  served  on 
one  only.  The  defendant  not  served  with 
notice  of  the  motion  had  removed  from  the 
State  some  years  before  the  motion,  and  his 
residence  was  not  then  known.  Heldy  that 
service  of  the  papers  upon  the  absent  defend- 
ant was  not  necessary.  After  service  of  the 
first  process  upon  the  party,  it  was  simply  a 
matter  of  practice  whether  any  and  what  no- 
tice should  be  given  to  him  of  any  subsequent 
proceedings  in  the  cause.  Ot,  of,  Appedla^ 
1868,  Suydam  v.  Holden,  Seld.  Hfotee^  No.  4, 
16. 

7.  R0tiini-4a7.  The  latest  period  allowed 
for  the  service  of  prooees  is  the  day  on  which 
it  is  returnable.  [2  OaL,  244;  4  Johns.,  466.] 
Supreme  Ot.^  1816,  Slingerland  9.  Swajrt,  18 
Johne.^  266. 

a  Blank.  If  the  copy  of  the  subpcena  de- 
livered is  in  blank  as  to  the  return,  the  service 
may  be  treated  as  a  nullity,  for  defendant  is 
to  be  guided  by  the  copy.  F.  Chan,  (7^., 
1888,  Arden  «.  Walden,  1  Mw^  681. 

9.  Beyond  Jnzjadiotjaa.  Personal  service 
of  a  aabpcsna  in  equity,  out  of  the  jariadiotioSi 


is  irregular.  [18  Wend.,  692.]  The  imegular- 
ity  may  be  waived,  however,  by  appeariog, 
Ohaneery^  1884,  Dunn  «.  Dunn,  4  Paige,  425. 

10.  Service  of  process  out  of  the  territorial 
jurisdiction  of  the  court  from  which  it  issues, 
at  common  law,  is  a  nullity ;  and  the  defend- 
ant's admission  of  service,  not  showing  that  it 
was  made  within  the  State,  is  inefficacious. 
[4  How.  Pr.,  2'r6.]  Supreme  Cft.,  Sp,  T.,  1860, 
Litchfield  9.  Burwell,  6  Emo.  Pr.,  841 ;  S.  0., 
9  K  7.  Leg.  OU.,  182. 

11.  In  piteon.  Personal  service  upon  a  de- 
fendant in  state-prison  for  a  term  of  years,  on 
conviction  of  felony, — Held,  regular.  Ohan^ 
eery,  1888,  Phelps  v.  Phelps,  7  Paige,  160. 

12.  Eluding  service.  The  sheriff  found  de- 
fendant in  front  of  his  house,  and  defendant  ran 
away,  the  sheriff  calling  out  to  him  when  very 
near  him,  that  he  had  two  declarations  to 
serve,  naming  the  plaintiffs,  and  then  left  the 
declarations  in  the  house.  Esld,  not  sufficientw 
They  should  have  been  delivered  or  offered  to 
defendant  within  his  reach,  or  laid  down  within 
his  reach.  Supreme  Gt.,  1846,  Van  Rensselaer 
«.  Petrie,  2  Hofu^.  Pr.,  94. 

13.  A  mere  manual  delivery  of  the  sum- 
mons and  complaint,  defendant  returning  them 
without  being  informed  that  he  is  entitled  to 
keep  them,  is  not  sufficient.  Supreme  Ct., 
Sp.  T.,  1849,  Beekman  9.  Outler,  2  Oode  R.,  61; 
S.  P.,  1866,  Niles  r>.  Vanderzee,  14  Hwn.  Pr., 
647. 

14.  If  a  notice  la  taken  back  from  one  to 
whom  it  was  delivered  by  the  party  serving  it, 
for  the  purpose  of  serving  it  on  another  per- 
son, the  first  delivery  is  no  service.  N.  71 
Chm.  PI,  1864,  Earll  v.  Chapman,  8  JS.  R 
Smith,  216. 

15.  Fraud.  Where,  by  a  fidse  statement,  or 
fraudulent  pretence,  a  party  is  brought  within 
the  jnrisdiction  and  there  served  with  process, 
the  process  will  be  set  aside.*  iT.  T.  Superior 
Ct,  1860,  Carpenter  e.  Spooner,  2  Sandf.,  717. 

16.  Frandnlent  concealment  of  procesa. 
The  object  of  the  summons  is  to  give  defend- 
ant authentic  and  fair  notice  that  an  action 
has  been  commenced,  and  of  the  time  allowed 
to  interpose  a  defence,  and  any  trick  or  device 
that  deprives  him  of  this  notice  and  of  his 


*  Compare  Matter  of  Wolfe,  8  N.  7.  Leg.  Oh$.,  888, 
where  it  is  said  that  fraad  in  indaoing  the  debtor  to 
oome  witMn  the  jariadiotioii,  withoat  foroe,  is  not 
Igroand  for  discharging  him  ft'om  arrest. 
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right  to  apply  for  farther  time  if  neoesaary,  is 
a  fraad  upon  the  statute,  and  on  the  rights  of 
the  party.  Patting  the  sammons  into  defend- 
ant's possession,  enveloped  so  as  to  conceal 
from  him  the  knowledge  which  it  shonld  com- 
mnnicate,  is  not  a  good  service,  though  he  sub- 
sequently discovers  the  contents  of  the  sam- 
mons when  beyond  the  limits  of  the  State. 
^JSupreme  Ot.^  Sp.  T.,  1858,  Balkley  t>.  Balkley, 
6  AbboM  Pr.,  807. 

17.  VTitneu.  A  resident  of  another  State 
coming  voluntarily  into  this  State,  in  good 
faith,  for  the  sole  purpose  of  being  examined 
as  a  witness  here,  is  exempt  from  the  service 
of  summons ;  and  if  one  is  served  uuder  such 
circumstances,  it  will  be  set  aside.  [2  Johns., 
294;  4  Oow.,  881.]  y.  F.  Superior  Ct.,  CTum- 
hen,  1864,  Seaver  v.  Robinson,  8  Duer,  622. 

la  Ifflataka.  To  constitute  a  service,  there 
must  be  a  delivery  by  some  person  authorized. 
Service  on  the  wrong  person  by  mistake,  fol- 
lowed by  his  delivering  the  paper  to  the  de- 
fendant, is  not  a  valid  service ;  and  a  judg- 
ment entered  by  default  upon  it,  is  to  be  set 
aside  without  reference  to  the  merits.  [1  Hill, 
180;  12  M.  A  W.,  602.]  8apreiM  Ct,,  1868, 
Williams  «.  Van  Valkenburg,  16  How.  Pr.^ 
144;  disapproving  Anonymous,  4  /i.,  112. 
Compare  Wallis  v.  Lott,  16  Id.,  667. 

19.  A  vaxlanoe  in  the  copy  served,  wheth- 
er of  process  or  of  papers,  is  not  ground  of 
objection,  if  the  party  served  cannot  be  mis- 
led or  prejudiced  by  the  mistake.  [8  Ohitt. 
Gen.  Pr.,  229-282;  2  Johns.,  479;  2  Wend., 
288.]  Suprems  Ct.^  1842,  Union  Furnace  Oo. 
«.  Shepherd,  2  EiU,  418. 

20.  Wliere  pablioation  is  ordered,  the 
statute  must  be  strictly  pursued ;  and  if  the 
publication  is  made  in  a  different  paper  than 
that  directed  by  the  court,  it  is  void,  without 
reference  to  the  question  whether  defendant 
was  prejudiced.  Supreme  Ct,,  Sp.  T.,  1847, 
Brisbane  v.  Peabody,  8  Ebu>.  Pr,^  109. 

21.  Where  three  months'  advertiaement 
is  required,  weekly  publication  is  sufficient 
Supreme  Ct.y  1806,  Anonymous,  2  Cai.y  886. 

22.  That  servloe  prohibited  by  law  is  no 
service,  and  gives  no  jurisdiction,  if  the  party 
does  not  appear.  Ot.  of  Appeal,  1860,  Hast- 
ings 9.  Farmer,  4  N.  Y.  (4  Oomet),  298. 

23.  Railroad  oosporationa  required  to  des- 
ignate some  person,  residing  in  each  county  into 
which  such  railroad  may  run,  on  whom  process 
to  be  issued  by  a  justice  of  the  peace  may  be 
served,  and  file  such  designation  in  county  olerk's 


office,  and  the  service  of  such  process  upon  the 
person  so  designated,  in  anv  dvll  action  or  matter 
of  which  such  justice  may  have  jurisdiction,  is  ef- 
fectual as  if  on  president  or  director.  Loan  qf 
1864,  618,  ch.  282,  f  14. 

24.  Where  such  designation  is  not  made,  and 
no  officer  of  such  corporation  resides  in  the  county 
on  whom  process  can  be  served  according  to  the 
existing  provisions  of  law,  such  process  may  be 
served  on  any  local  superintendent  of  repairs, 
freight  agent,  agent  to  sell  tickets,  or  station- 
keeper  of  such  corporation,  residing  in  such 
county,  with  the  same  effect.  Zav«(2f  1854,  614, 
ch.  282,  §  16. 

25.  Foreign  ooxpotations  doing  baaSneaB 
here.  Service  of  process  upon  a  foreign  corpora- 
tion, doing  business  in  this  State,  may  be  made 
upon  any  person  found  within  the  State  acting  as 
their  agent,  unless  by  a  designation  filed  in  the 
office  of  the  secretary  of  state  they  have  appoint- 
ed some  person  in  the  county  in  which  they  are 
doing  business,  to  receive  service.  Xoios  qT  1865, 
470,  ch.  279. 

26.  A  foreign  railroad  corporation  having 
their  whole  road  and  traffic  without  the  limits 
of  this  State,  and  having  no  office  here,  are 
not  a  corporation  doing  business  within  the 
State,  although  tickets  for  passage  over  their 
road  are  sold  by  their  agent  here ;  and  such 
an  agent  is  not  a  managing  agent  or  other  offi- 
cer, intended  by  section  184  of  the  Oode.  N, 
Y.  Superior  Ct.,  Sp.  71, 1869,  Doty  «.  IGchi- 
gan  Central  R.  R.  Co.,  8  AbhotW  Pr.,  427. 

27.  Insurance  companies.  Appointment 
of  attorneys  by,  ftc.,  on  whom  process  may  be 
served,  required  from  foreign  life  and  health  in- 
surance companies.  Lawi  qf  1862,  506,  ch.  800, 
§2. 

—  from  foreign  fire  insurance  companies.  Id., 
617,  ch.  867,  §  5. 

2a  The  trustees  of  a  reUglons  coipofa- 
tion  and  officers  appointed  by  them,  whose 
elections  and  ^pointments  were  in  conformity 
with  the  formfdities  prescribed  by  the  statute, 
and  who  have  in  fact  acted  and  are  acting  as 
such,  are  at  least  officers  de  facto,  upon  whom 
alone  can  a  valid  service  of  process  be  made. 
So  heldj  on  a  motion  to  set  aside  proceedings, 
on  affidavits  denying  the  title  of  the  officers 
who  were  served  therein.  If.  Y.  Superior  Gt^ 
Sp.  T.,  1867,  Berrian  v.  Methodist  Society,  4 
AlbotW  Pr.,  424. 

29.  Specilal  order.  Where  defendant,  a 
religious  corporation,  had  no  presiding  officer 
or  treasurer,  and  the  secretiuy  had  left  tiie 
State,  service  of  the  summons  on  a  trustee 
was  declared  sufficient,  by  special  role.  Su- 
preme Ct.,  1887,  Tom  e.  Metibodist  Epiaoopal 
Church,  19  Wend.,  24. 

30.  Service  on  day  of  deCanlt.    Where 
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the  parly  waits  and  senres  a  paper  on  the  day 
when  his  default  for  the  want  of  it  may  be 
regnlarly  taken,  and  the  defanlt  is  taken  on 
that  day,  in  good  fidth,  and  without  knowing 
of  the  seryioe,  the  court  will  not  inquire  or 
take  notice  of  the  fiBot  that  the  serrice  was  at 
an  earlier  hour  in  the  day  than  the  taking  of 
the  default  [18  Wend.,  655.]  Supreme  Ot^ 
1844,  Brainard  e.  Hanford,  6  HiU,  86a 

31.  Where  on  attempting  to  serve  a  paper 
on  an  attorney  both  his  office  and  dwelling 
are  dosed,  a  regular  service  on  the  next  day, 
though  after  the  due  time  has  passed,  with 
notice  of  the  facts,  will  be  deemed  regular. 
Supreme  Ct.^  Sp.  71, 1849,  Falconer  e.  Ucop- 
pell,  a  OodeR^  71.  Followed,  K  Y,  Superior 
Ot,  1858  [citing,  also,  8  How*  Pr.,  28;  6  Id., 
887],  Lord  v.  Yandenburgh,  15  Hew,  Fr.^  868. 

32.  WlMce  the  attomoy,  by  derignating 
his  address,  has  fixed  the  place  where  papers 
are  to  be  served  on  him,  a  party  having  at- 
tempted to  make  service  there  within  the 
hours  prescribed  by  law,  and  is  unsuccessful, 
is  not  bound  to  send  to  another  town  to  serve 
them  at  the  attorney's  real  residence.  N,  T. 
Superior  Cft,^  1858,  Lord  e.  Yandenburgh,  15 
JSbto.  Pr,,  868. 

33.  Siibacr^ytloo.  On  process  or  papers 
to  be  served,  attorneys  and  parties  appearing 
in  person  besides  subscribing  or  indorsing 
name,  must  add  thereto  place  of  business ;  if 
he  does  not,  papers  may  be  served  on  him  at 
his  place  of  residence  through  the  mail,  by 
directing  them  according  to  the  best  informa*- 
tion  which  can  conveniently  be  obtained  con* 
cerning  his  residence.    Rule  10  of  1S6B, 

34.  Slegibla.  That  where  the  attorney's 
name  on  a  declaration  served  is  illegible  or 
his  residence  not  stated,  defendant  is  held  to 
some  diligence  to  ascertain  what  it  is.  Ferriss 
9.  Merrill,  8  Eew.  iV.,  20 ;  Watkins  e.  Stevens, 
Id.,  28. 

35.  Partners.  It  ieeme^  that  where  the 
attorney  on  record  dissolves  his  partnership 
and  leaves  the  Btate,  but  does  not  become  a 
non-resident,  service  must  stiU  be  made  on 
him  and  not  on  his  former  partner.  Di^en* 
dorf  e.  House,  9  Sew,  Pr.,  248. 

36.  WboPB  the  adiottor  of  non-raaldeiit 
oomplalnanta  died,  the  court  directed  the 
thirty  days*  notice  to  appoint  another  [2  Rev. 
Btat.,  287,  §  67],  to  be  sent  to  each  one  by 
mail.    Draper  e.  Holland,  8  Edw.,  272. 

37.  A  stranger  to  the  suit  who  agrees  to 
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pay  the  taxable  c 
the  amount  as  ta 
copy  of  the  taxe< 
Brron^  1828,  Sa£f; 

38.  Repaying 
ant^  having  leave 
costs,  serves  an  ai 
complainant  wouh 
ular,  he  must  reps 
1841,  Hozie«.  Sec 

39.  Notioeofi 

on  indorser  or  di« 
where  note  or  bill 
889,  ch.  416,  f  3. 

40..Advertlaen 

the  Laws  of  1844s  ( 
that  on  the  foreclo 
tisement,  a  notic 
sonally,"  or  by  d 
post-office,  propel 
the  said  persons  a 
residence, — ^the  va 
does  not  depend  nj 
but  parties  residii 
service  is  made  m 
of  Appeals,  1854, 
(1  Eem.),  196;  re 

41.  Wliere  defe 

resides  In  this  State, 
found,  avoids  or  evt 
be  made  personally, 
service  of  any  paipei 
at  his  residence,  wit 
if  admittance  can  be  < 
son  found  who  will 
mittanoe  cannot  be 
person  found  who  w 
mg  the  same  to  the 
residence,  and  by  pi 
properly  fblded  or  ei 
person  to  be  s^nrec 
into  the  post-office  ii 
defendant  resides,  a 
on.  Affidavit  of -si 
county  clerk.    Lam 

42.  Not  appUci 
is  only  where  a  ^ 
either  in  or  out  of 
evades  personal  ser 
vice  under  the  act  < 
it  is  ordered  when 
State  is  known,  the 
Supreme  OL,  Sp.T., 
.9J3w.iV.,519;  Gi 
1  AhhotW  Pr.,  458 

43.  Nor  to  de 
known.  The  pro^ 
tate  the  service  of 
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to  casee  where  the  defendant  cannot  be  found 
either  in  or  ont  of  the  State,  or  where,  being 
found,  he  avoids  or  evades  service.  The  plain- 
tiff is  not  entitled  to  an  order  for  snbstitnted 
service  where  the  papers  show  where  the  ab- 
sent defendant  may  be  found.  SfuaprmM  Ot,^ 
8p,  T,,  1866,  Foot  tJ.  Harris,  2  AhhotW  Pr., 
454. 

44.  If  the  order,  under  the  act  of  1858,  di- 
rects service  to  be  made  by  leaving  a  copy 
with  some  person  of  suitable  age,  &c.,  at  de- 
fendant's place  of  residence, — it  is  irregular  for 
variance  from  the  mode  prescribed  by  the 
statute.    lb. 

45.  Eleotion  day.  A  declaration  by  which 
a  suit  is  commenced  is  not  "  process"  within 
the  statute  prohibiting  the  service  of  civil  pro- 
cess on  electors,  on  the  day  of  any  general 
election.  Supreme  Ot^  1840,  CJorlies  «.  Holmes, 
20  Wend.,  681;   but  see  Zoim  o/ 1842,  ir\fra, 

46.  Under  the  Laws  of  1842,  109,— provid- 
ing that  no  civil  process,  or  proceedings  in  the 
nature  of  civil  process,  shall  be  served  on  a 
general  or  special  election  day, — service  of 
summons  upon  an  elector  on  election  day  is 
void.  Supreme  Ot.,  8p.  T.,  1855,  Meeks  v, 
Noxon,  1  AbboM  Pr.,  280;  S.  0.,  sub  nom. 
Weeks  v.  Nixon,  11  ffov).  Pr.,  189;  1856, 
Bierce  v.  Smith,  2  Abbotts'  Pr.,  411. 

47.  That  this  statute  does  not  apply  to 
charter  elections.  Wheeler  «.  Bartlett,  1  Edu>., 
828 ;  and  see  Elbotionb,  1. 

As  to  service  on  the  Elabbatli,  see  Satus- 
^▲T,  and  Sunday. 

48.  Glt7  of  New  Tork.  The  provision  of 
2  Laws  of  1818,  842,— forbidding  the  service 
of  civil  process  on  the  day  of  a  charter  elec- 
tion,—does  not  extend  to  an  iijnnction  or  sub- 
pcena,  but  only  to  process  causing  duress.  V. 
Chan.  Ct..  1882,  Wheeler  9.  Bartlett  1  Edw,^ 
828. 

49.  New  Tork  bay.  The  counties  of  Kings, 
Richmond,  and  New  Tork,  for  the  purpose  of  serv- 
ing procesBes,  civil  or  criminal,  have  concurrent 
jurisdictioQ  on  the  waters  in  the  counties  of  Kings 
and  Richmond,  south  of  the  bounds  of  th&t  of 

50^  Beneca  LEdce.  Frof;ei^  isj^uing  ti>  ofig- 
cerij  af  Lbti  countit^H  liordering  on  Senuua  Lake, 
may  \^  Herved  upon  ita  waters.     1  Rm,  Bud  ,  83, 

SI.  Affidavit  by  ono  deceased,  >'  When- 
ever it  fihall  bo  uece«saryt  on  iha  trinl  of  ao  ac- 
tion, or  m  any  jucjjctal  prooe^lmjg-,  to  prove  the 
service  of  any  notice,  an  affidavit  i^howmg  ench 
serrk*  t4>  have  been  ma^ie  liv  the  perstm  mating' 
eocli  oflidftvlii  ikall  b&  loceived  tih  preauinptive 


evidence  of  such  service,  upon  first  proving  that 
such  person  is  dead  or  insane."  Xavtq^  1868, 
894,  eh.  244,  $  1. 

52.  A  ■heilff's  oertifioate  of  service  of 
summons  and  complaint  does  not  lose  its  foroe 
by  lapse  of  time,  or  by  being  used  upon  the 
entry  of  a  judgment  afterwards  vacated.  It 
may  notwithstanding  be  used  upon  a  second 
application  for  judgment.  N,  Y.  Com.  PL, 
1856,  Brien  v.  Casey,  2  Abbotts^  Pr.,  416. 

53.  The  sheriffs  certificate  is  not  proof  of 
service  of  an  order  to  appear  and  be  examined 
in  supplementary  proceedings.  It  is  not  made 
evidence  by  the  statute,  and  the  order  is  not 
technically  process.  Supreme  Ot,  Chambers, 
1859,  Utica  City  Bank  v.  Buel,  17  How.  iV., 
498 ;  S.  a,  9  AbbotW  Pr.,  886. 

54.  The  certificate  of  a  sherifE^  of  service  oat 
of  his  county,  is  not  proofl  Supreme  Ot^  Sp. 
T,,  1859,  Farmers'  ^an  &  Trust  Oo.  «.  Dick- 
son, 17  ffow.  Pr.,  47T;  8.  0.,  9  Abbotts'  Pr^ 
61. 

55.  Foreisn  sherift  The  official  certificate 
of  a  sheriff  of  another  State  is  not  evidence  in 
this  State  of  service  of  papers  from  the  courts 
of  our  State ;  his  affidavit  should  be  presented. 
Supreme  Ct,,  Sp.  21,  1854,  Thurston  v.  King^ 
1  AbbotW  Pr,,  126 ;  1867,  Morrell  9.  Kimball, 
4  Id.,  852. 

56.  An  affidavit  of  service  is  not  conclu- 
sive upon  the  defendant  The  Supreme  Court 
has  power  on  motion  to  inquire  into  the  fact  of 
alleged  service  of  its  own  process.  Supreme 
Ci.y  1862,  Van  Rensselaer  o.  Chadwick,  7 
Hiw.  Pr.,  297 ;  Sp.  T.,  1867,  WallU  «.  Lott,  16 
Id.,  567. 

57.  The  return  of  the  aheiiflf  is  conclusive 
in  the  same  action,  sut^ject  to  the  power  of 
the  court  to  open  defaults,  for  a  defence  on 
the  merits.  [Wats,  on  ShflEs.,  72;  Dalt.,  189; 
Allen  on  ShefiEs.,  67 ;  Cow.  &  Hill's  Notes, 
1087, 1090;  8  Wend.,  262 ;  10  Id.,  800 ;  5  Id^ 
209 ;  10  Id.,  626 ;  16  East,  878 ;  1  Pet,  441 ; 
8  Mass.,  826 ;  19  Vin.,  210 ;  1  Salk.,  265 ;  2 
Ld.  Baym.,  1072 ;  Code,  §  188.]  Supreme  CU, 
1863,   OoU  Ins,  Co.  t?.  Force,  8  Mow.  Pr.^ 

58.  SQDimona  agaioflt.  a  railroad  C)Oaipu^ 
waa  eerv^  ofl  &  freight  agent,  and  th«f  &Qm 
stable^ a  return  stated  that  no  officer  of  th§ 
cii^rporation  resided  in  the  conuiy,  Th«  ^ 
hud&[it&  appeared^  and  after  the  coutplaliil 
v/BA  filed  and  an  adjoarnment  had,  Ihcy  b|> 
^j«ared   again   upon  Uie  adjourned  day,  wai 
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objected  that  one  of  their  directors  resided  in 
the  county,  and  made  proof  of  that  fact. 
ffeld,  that  their  motion  to  dismiss  the  action 
should  have  been  granted.  Such  return  is 
not  evidence  on  the  question  whether  the 
person  served  was  one  on  whom  the  service 
was  authorized  to  be  made ;  and  the  justice 
acquired  no  jurisdiction  of  the  action.  Su- 
preme Ot,  1867,  Wheeler  v.  N.  Y.  &  Harlem  R. 
R.  Co.,  24  Barb.,  414. 

59.  The  defendant's  affidavit  as  to  the 
time  of  service  upon  him  is  conclusive  against 
a  deputy  sheriff^s  certificate.  In  such  a  case 
the  sheriff  is  put  to  his  affidavit.  Supreme 
Ot.,  1845,  GampbeU  v.  Self;  2  Maw.  Fr.,  86. 

60.  Return.  It  will  be  intended  where  the 
sheriff  returns  that  he  served  a  copy  of  the 
declaration  on  the  defendant,  that  he  served 
it  personally.  Supreme  Ct.,  1884,  Central 
Bank  v.  Wright,  12  Wend.,  190. 

61.  There  need  not  be  an  affidavit  that  the 
copy  was  a  copy  of  the  declaration  filed.    lb. 

62.  T6  meet  a  positive  denial  that  a  paper 
was  received,  the  affidavit  in  reply  must  state 
time  and  manner  of  service,  so  that  an  indict- 
ment for  pezjury  can  be  maintained,  if  not 
trne.  Supreme  Ot.,  Sp.  T.,  1866,  Van  Wyck  «. 
field,  10  Hew.  Pr.,  866. 

n.  In  Actions  at  Law. 
1.  In  General. 

63.  Old  rule.  In  every  oase  of  service  on 
a  party  in  a  suit,  except  to  bring  him  into 
contempt,  leaving  the  paper  at  his  dwelling- 
house  is  sufficient  [4  T.  B.,  466.]  Supreme 
at.,  1808,  Johnston  o.  Robins,  8  Johns.,  440. 

64.  In  a  suit  oommenoed  by  declaration, 
the  service  must  be  personal  on  the  defend- 
ant. Supreme  Ot.,  1888,  Van  Patten  «.  Volt, 
9  Wend.^4m. 

65.  Wliere  an  attorney  is  med,  the  bill, 
or,  where  he  is  sued  by  writ,  the  writ  must 
be  served  on  him  personally,  or  in  some  equiv- 
alent mode.  Supreme  Ot.,  1811,  Backus  «. 
Rogers,  8  Johm.,  846;  1819,  Brown  v.  Ohilds, 
17  Id.,  1. 

The  rule  applies  where  he  i»  sued  with 
others.  1826,  Bank  of  Ohenango  e.  Root,  4 
Cow.,  126. 

That  the  rule  does  Aot  apply  to  counsellors. 
1828,  Sperry  ode.  Willard,  1  Wend.,  82. 

Service  on  his  clerk  in  his  absence  is  not 
enough.  1828,  Lawrence  «.  Warner,  1  Gow., 
198. 


66.  He  is  also  < 
quent  proceeding 
appeared  for  an 
Bridgeport  Ban! 
1829,  Hitchcock 

67.  Omifision 
on  whom  declare 
not  read,  and  thi 
read  to  him  at  tl 
that,  it  appearini 
service  was  sufi 
Jackson  v.  Stiles, 

68.  Service  o 
on  the  defenda 
premises  (2  Hev.  a 
Held,  insufficient 
appeared.  Svpn 
logg,  2  How.  Fr.. 

2.  Service  < 

69.  Wheneve 

though  it  be  too 
tied  to  notice  of  s 
preme  Gt.,  1798, 1 
Gae.,  66. 

70.  When  plair 
the  expiration  of 
been  employed  f( 
tion,  and  notice 
served  on  defends 
usual  place  of  abo 
t.  Young,  11  Joh 

71.  At  his  ofi 
must  first  be  on 
belonging  there ; 
on  some  one  in  tb 
resides  or  the  offii 
there,  the  paper 
Supreme  Gt.,  I7fi 
Johns,  Gas.,  186; 
and  see  Anonymo 
Gardner,  Id.,  869 

72.  Service  on 
attorney,  and  whe 
not  sufficient,  as  i 
clerk  in  the  office, 
ymous,  1  Gai.,  78. 

73.  Where  a  pa 
the  attorney's  offi* 
must  be  shown, 
bone  9.  Blackford 
a  Gas,,  260. 

74.  Service  on 
happened  to  be  in 
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■tempt  for  disobedience.  JV.  F.  Superior  Ct^ 
1851)  Goddington  e.  Webb,  4  ^Sbn^/.,  689. 
Followed,  Supreme  Ot,  Sp.  71,  1854,  Watson 
V.  Fuller,  9  How.  Fr.^  425 ;  bat  compare  Gon- 
TIMPT,  12-17. 

149.  Injiinotloii  against  Corporation.  In 
an  action  by  individual  corporators  of  the  city 
of  New  York,  against  the  mayor,  aldermen, 
and  commonalty,  to  enjoin  them  from  grant- 
ing the  right  to  constnict  a  railroad  in  the 
city,  the  sammons  and  complaint,  with  the 
affidayita  and  injunction  obtained,  were  served 
Qpon  the  mayor,  and  the  summons  and  in- 
junction upon  members  of  the  two  boards  of 
the  Gommon  Gouncil.  ffeld^  that  this  was  a 
sufficient  service  to  found  proceedings  for  con- 
tempt for  disobedience  of  the  icj unction  by  the 
members  of  the  two  boards.  It  was  not  ne- 
cessary to  serve  the  complaints  and  affidavits 
upon  the  individual  members  of  the  Gommon 
Gouncil  themselves.  The  effect  of  an  injunc- 
tion or  decree  restraining  any  acts  of  a  cor- 
porate body,  and  addressed  in  the  ordinary 
way  to  it,  or  its  agents,  dec.,  is  to  bind  not 
only  the  intangible  artificial  being,  but  also 
all  the  individuals  who  act  for  the  corporation 
in  the  transaction  of  its  business  to  whose 
knowledge  the  injunction  or  decree  comes. 
Unless  this  be  so,  it  would  be  necessary,  in 
order  to  effectually  bind  a  corporation  by  an 
injunction,  to  make  every  person  a  party  to 
the  suit,  who  could  by  any  possibility  be  its 
agent  in  doing  the  prohibited  act.  [1  Barb. 
Gh.  Pr.,  686.]  Ct,  of  Appeals,  1868,  People 
V.  8turtevant,  9  N,  T.  (5  Seld.),  268 ;  affirming 
8.  G.,  sub  nom,  Davis  «.  Mayor,  Ac.,  of  N.  Y., 
1  Duer,  451 ;  People  v,  Gompton,  Id,,  512. 

150.  The  foot  that  a  oopy  of  the  affidavit 
was  not  served  with  the  injunction  renders 
the  service  irregular,  and  is  ground  for  setting 
aside  the  service,  but  not  for  vacating  the 
injunction.  Supreme  CU,  Sp.  71,  1858,  Pen- 
field  V.  White,  8  Eew.  Pr.,  87.  To  similar 
effect,  in  case  of  an  order  of  arrest^  1854,  Gour- 
ter  t>.  MoNamara,  9  Id.,  255. 

151.  Where  the  service  of  an  attachment  is 
not  accompanied  with  the  affidavits,  the  party 
cannot  be  put  in  contempt  for  disobedience. 
Supreme  Ot.,  Sp.  T.,  1854,  Watson  «.  Fuller, 
9  How.  Pr.,  426. 

152.  Appeal  from  Marine  Court.  It  is 
not  necessary  that  notice  of  appeal  to  the 
Gommon  Pleas  from  a  judgment  of  the  general 
term  of  the  Marine  Gourt  should  be  served  on 


each  of  the  justices,  but  service  on  the  derk 
is  sttffi^ent.  K  Y.  Com.  PI,  Sp.  21,  1867, 
Irwin  V.  Mdir,  4  Ahbotts'  Pr.,  188;  8.  C, 
18  JBew.  Pr.,  409. 

153.  The  notice  of  appeal  in  such  esse  most 
state  the  grounds  of  appeal  But  an  smend- 
ment  may  be  allowed  where  the  notice  is 
deficient  in  this  respect.    lb. 

154.  Olerk's  admlMloiL  Service  made  af- 
ter the  time  has  psaeed,  upon  a  clerk  who  ac- 
cepts the  paper  in  ignorance  of  the  hct  that 
his  principal  had  refused  it  as  too  late,  ia  inef- 
fectual Supreme  Ot.,  Sp.  T.,  1851,  O'Brien  v. 
Gatlin,  1  Code  R.,  K  S.,  278. 

155.  AflBdavlt  Proof  of  service  of  a  sam- 
mons and  complaint,  not  stating  that  it  was  in 
the  cause,  is  insufficient.  Supreme  Ot.,  8p.  71, 
1850,  Litchfield  v.  Burwell,  5  Eew.  Pr.,  Wl; 
&.  0.,  9  K  Y.  Leg.  Ohs.,  1S2. 

156.  Requisites  of  affidavit  of  service.  BuU 
18  0/1868. 

157.  Admlaalon  by  party.  If  an  admis- 
sion of  service  is  made  by  a  party  who  is  not 
an  officer  of  the  court,  the  signature  moat  be 
proved  to  be  genuine.  Supreme  Ct.,  8p.  7., 
1850,  Litchfield  v.  Burwell,  5  ffew.  Pr.,  841; 
a  G.,  9  K  Y.  Leg.  Ohs.,  182. 

158.  The  want  of  an  affidavit  verifying  an 
admission  of  service,  must  be  objected  to 
promptly ;  and  the  defect  may  be  cured  after 
judgment,  by  amendment.    Supreme  Ct.,  Sp. 

T.,  1857,  Jones  v.  U.  8.  Slate  Go.,  16  Em, 
Pr.,  129. 

159.  A  party  wiataing  to  decline  receiv- 
ing a  paper,  has  at  least  the  whole  of  the  same 
day  to  return  it.  N.  Y.  (km.  Pl^  1850, 
McGown  «.  Leavenworth,  2  E.  D.  Smith,  U. 

160.  On  retaming  a  pleading  ss  defective, 
-— «.  g.,  for  not  being  verified,— the  party  most 
point  out  the  defect  [2  Sandf.,  684.]  K  Y. 
Superior  Ot.,  1861,  White  v.  Gnmmmgs,  8 
San4f.,  716. 

161.  Second  return.  A  pUintifiTs  attor- 
ney, on  whom  an  answer  was  served,  handed 
it  back  to  the  messenger  who  brought  it,  tell- 
ing him  that  it  would  not  be  received,  because 
the  time  to  answer  had  expired.  The  mes- 
senger, on  returning,  was  sent  a  second  time 
by  defendant's  attorney  to  re-aerve  it,  which 
he  did,  and  the  plaintiff's  attorney  did  not 
return  it  the  second  time.  Eeid,  that  by  once 
returning  the  answer,  informing  the  messen- 
ger why  it  would  not  be  received,  the  plain- 
tiff's attorney  did  all  which  would  be  requirei 
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"was  misled  bj  an  error,  he  may  be  relieved 
on  the  merits.  Supreme  Gt,^  1865,  Jacqaer- 
son  t>.  Van  Erben,  2  AbboM  Ft.,  816. 

184.  Omiflsion  to  file  complaint  Where 
the  plaintiff  omits  to  file  the  complaint  before 
pnblication,  and  also  to  state  in  the  summons, 
as  published,  the  time  and  place  of  filing,  his 
judgment  entered  against  the  defendant  as 
upon  failure  to  answer,  is  a  nullity.  An  order 
Bubsequent  to  the  Judgment,  that  the  complaint 
be  filed  nunc  pro  tune^  is  unavailing.  Amend- 
ment cannot  create  a  judgment  out  of  what 
in  legal  effect  is  nothing.  And  the  defect  of 
omitting  to  state  in  the  summons,  as  published, 
the  time  and  place  of  the  filing,  is  of  itself  fatal 
to  the  judgment  Supreme  Ct,,  Sp.  T.,  1867, 
Kendall  v,  Washburn,  14  ffoiD.  Pr,,  380. 

185.  Such  judgment  is  not  aided  by  section 
189  of  the  Oode,  and  the  fact  that  an  attach- 
ment was  issued  in  the  proceeding.  The  juris- 
diction arising  on  the  allowance  of  a  pro- 
Tisional  remedy,  is  for  the  purpose  of  that 
remedy  only ;  and  notwithstanding  that,  the 
summons  must  be  served,  in  order  to  author- 
ize a  judgment  [6  How.  Pr.,  47;  18  Barb., 
412.]  ^  Ih. 

186.  The  complaint  need  not  be  published. 
Supreme  (7«.,  Sp.  T.  (1848?),  Anonymous,  8 
JBiw.  Pr,,  298;  8.  0.,  1  Code  ^.,  102. 

187.  The  deposit  must  be  forthwith ;  and 
a  delay  for  fifteen  days,  after  the  granting  of 
the  order,  is  an  irregalarity  which  affects  the 
title  under  the  judgment;  and  for  which  a 
purchaser  will  be  relieved.  Supreme  Cft,,  1866, 
Back  V.  Orussell,  2  AhhotW  Pr.,  886. 

18&  A  suit  is  not  oommenced,  when 
service  is  by  publication,  until  the  expiration 
of  the  time  of  publication;  but  Jurisdiction 
may  be,  meanwhile,  sustained  by  a  provisional 
remedy.  Supreme  Ct.,  1860,  More  «.  Thayer, 
10  jRwJ.,  268;  8.  0.,  6  How.  Pr.,  47;  8  Code 
R,  176. 

189.  Personal  servioe  after  pabUoation. 
If,  after  commencing  service  by  publication 
with  an  attachment,  plaintiff's  attorney  in- 
tends to  rely  on  a  personal  service,  he  should 
see  that  the  delivery  of  the  summons  and 
complaint  to  defendant  is  understood  as  a 
personal  service.  Handing  them  to  him,  in 
answer  to  an  inquiry,  as  to  the  amount  of  the 
demand,  and  allowing  him  to  depart,  leaving 
them  with  the  attorney,  is  not  enough.  Sur 
preme  Ct.,  Sp.  T.,  1866,  Niles  «.  Vanderzee,  14 
How,  Pr.,  647. 


190.  When  ai 
upon  a  non-res 
tained,  if  persoi 
effected,  it  is  un 
publication,  anr 
post-oflSce.  A  ( 
of  those  steps. 
Abrahams  V.  Mil 
approving  Litcl 
841;  8.  0.,  9iV 

191.  Defend 
pear  and  answe: 
prescribed  by  tl 
though  he  is 
without  the  8 
1861,  Tomlinsc 
Pr.,  199;  8.0. 
Abrahams  v.  1 
To  the  contrar 
7  How.  Pr.,  Z\i 

19Z  Statute 
where  it  is  soi 
making  service 
the  requiremen 
such  a  service  i 
Supreme  Ct,  & 
bum,  14  How.  - 
17. 

8. 

193.  Dlreot 

place  of  residi 
Code,  relates  t 
any  particular  \ 
package  addresf 
without  the  a 
ber, — Held,  su 
Sp.  T.,  1865,  0 
Pr.,  460. 

194.  Papers 
an  attorney,  i 
designated  by 
residence,"  pr< 
with  the  rule  i 
papers;  and  tl 
6)  must  be  un< 
name  of  the  pc 
be  directed, 
well «.  MoOon 
pare  Lord  o.  "V 

195.  Wheri 
be  effectual  as 
the  post-office 
and  not  that  n 
whose  hand 


SERVICES. 


Ia  what  0mm  a  QnMof  Antiiai  tar  Oompc 

continiied  a  director,  after  rendering  snoh  ser-  brother's  deatt 

vices,  made  no  daim  for  compensation, — Held^  estate  for  his  se 

that  a  contract  to  pay  conld  not  be  implied,  was  implied. 

Supreme  Ct.,  1880,  ITtica  Ins.  Co. «.  Bloodgood,  between  memb 

4  Wend.^  652.  smnption  does 

5.  Wbere  ono  pnroliaaed  a  negro,  both  Ben.  Mnnr.,  64i 
believing  that  the  negro  was  a  slave,  and  the  6  Barb.,  122;  : 
negro  worked  for  him  as  a  slave ;  bat  it  turned  Watts  A  Serg., 
out  that  he  was  a  fireeman ;— A&2,  that  the  F.  Surr.  Ot^  li 
negro  conld  not  recover  for  his  services.  A  886. 
promise  to  pay  for  services  rendered,  will  not  10.  Chlldrei 
be  implied  where  it  was  nnderstood  by  the  availed  himself 
parties  that  no  compensation  was  to  be  made,  of  his  children 
[8  Esp.,  4.]  Supreme  (7t.,  1826,  Livingston  v.  that  compensat 
Ackeston,  5  Govk,  581.  Followed,  1886,  Grif*  legacy,  bat  wit 
fin  «.  Potter,  14  Wend.,  209 ;  and  see  Maltby  that  effect  E 
«.  Hvwood,  12  £arb^  4^8.  formal  promise 

6.  Void  indantnra.  Where  an  indenture  cnmstances  to 
of  apprenticeship  isnot valid,  bat  the  parties  ezecation,of  a 
volantarily  act  under  it,  supposing  it  to  be  so,  &vor  of  thesejc 
DO  obligation  to  reward  the  minor  for  his  la^  by  death,  his  et 
bor,  in  any  manner  vai7ing  from  the  inden-  pensation.  In 
tore,  can  be  implied.  When  it  is  made  to  ence  whether  t 
appear,  from  the  facts  in  the  case,  that  com*  contemplated  i 
pensataon  was  not  intended  by  the  parties,  the  sign.  If.  Y.Si 
implication  of  a  promke  fails.  [16  Verm.,  160 ;  8  Bradf^  19d. 
14  Wend,  209;  6  Oow.,  681;  8  Oomst.,  812;  U.  Buppom 
2  Barb.,  208.]  Supreme  Ct,  1852,  Maltby  e.  one  believing  h 
Harwood,  12  Barb,,  478.  a  slave,  uses  hii 

7.  Where,  however,  defendant  received  the  ply  a  promise  t 
services  of  plaintiff,  supposing  him  to  be  an  a  better  title,  bi 
apprentice  of  a  third  person,  and  expecting  allowing  the  foi 
to  make  compensation  to  the  latter,  and  it  of  ownership, 
proves  that  the  indentore  was  void,  he  is  Souzer,  6  Wend 
liable  to  the  servant  for  the  services.  If  an  12.  Batpeote 
employer  agrees  to  render  an  equivalent  for  rendered  by  a 
services  performed,  it  is  no  defence  to  an  action  of  a  provision  I 
against  him  to  recover  compensation,  that  he  ezprcM  or  imp 
agreed  to  pay  some  third  person  who  has  no  tion  cannot  be  i 
legal  claim  to  the  service,  or  right  to  the  com*  standing  of  boi 
pensation,  especially  where  the  defendant  does  be  remunerate( 
not  show  that  he  has  in  fact  paid  such  third  no  provision,  1 
person.  Supreme  OU,  1866,  Lewis  «.  Tridcey,  Ct,,  1808,  Jacc 
20  Ba/rl.,  887.  199 ;  1886,  Mai 

8.  Void  maniage.  One  who  rendered  1842,  Eaton  «. 
services  in  the  supposed  relation  .of  lawful  Quackenbush  « 
wife,  cannot,  on  discovering  that  tha  mar-  Patterson  «.  Pa 
riage  was  void,  recover  for  them  on  an  im-  13.  Bmployi 
plied  promise  to  pay  for  them.  Sifpreme  Ct,,  by  the  defendai 
1868,  Oropsey  e.  Sweeney,  27  Ba/rh,,  810;  S.  physician  on  a 
0.,  7  AUoW  Pr.,  129.  that  if  he  will 

9.  Brothor's  aarvioes.  Where  one  attend-  pay  therefor,  a 
ed  the  store  of  his  brother,  and  was  boarded  tendance  by  tb 
and  clothed  by  him,  and  two  yeare  after  tbeltnch  request  an 


i 


